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r the Cones of it: And the Succeſs of my for- 
er Endeavours, under the Protection of your 1 ord- 
ip's Name, is a ſufficient Aſſurance, That if I can be 
happy as to have your Lordſhip's Apprebatio and 
ncouragement I need not deſire any other. 


Nox is my Wen to your Lordſhip, in Behalf 


a Common Law Treatiſe, any way diſoouraged by 


2:1; for though the Publick Good, and his Majeſty's 
rvice, have put you under a Neceflity of leaving the 
ommon Law Courts, yet nothing can ever make you 
aſe from being the [moſt aſſured Friend and Patron, 
weil as the moſt exquiſite Maſter of the Common 
aw. And the Greateſt Lovers of it have the leſs Re- 


em, from the Honour the Law itfelf has received 
ur Lordſhip s Advancement, whereby the World has 


es to make a conſummate Chancellor as the moſt 
rfect Skill and Experience in the Common Law. 


a 2 ir 


HE E xperience 1 ue Wollen! had 25 your I 
ſhip's ee cannot but encourage me to hope 


ur Lordſhip's Removal to the Station you at preſent 


et for the Loſs of your Lordſhip's Preſence among | 


en effectually convinced, That nothing ſo much con- 
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= Lordſhip never departs from, but in ſuch Caſes, . 


HE DEDICATION. 


Ir is with the utmoſt Pleaſure we obſerve your 
Lordſhip with ſo much Steadineſs adhere to thoſe ſtated 
Boundaries of Property, which our Anceſtors ha ve 
always had in ſuch high Veneration, and which your 


in evident Equity, Common Senſe, and Natural Juſtice, 
undeniably point out an Exception. 


Ir is to your L ordſhip we ate obliged for the Remoya| 
of that vulgar Prejudice, 'That the Rules of Law and 
Equity could not poſſibly be reconciled : As your Lord- 
tip had formerly convinced us, That there is nothing 
in Airs Common Law rightly underſtood, that is an 

y repugnant to Equity; you have now given us th 
like g Satlafacklon, That there is no Rule of Equity ſki. 
fully applied, that in the leaſt contradicts the true Re 
fon of. the Common Law. 
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THE SECOND BOOK 


OF 


PLEAS or 


Au. courts of criminal juriſdie- 
tion are courts of record, ch. 1. 
ſect. 14. 

And derive their authority from the 
crown, ch. 1. ſect. 1, &c, 


The principal courts of this kind, 
. 

1. The court of the lord bisl 
ſteward, ch. 2. 

2. The court of king's bench, ch. 


3. | | 
3. The court of the conſtable and 
marſhal, ch. 4. 
4. The court of the juſtices of yer 
and terminer, ch. 5. 
5. The court 'of juttices of gaol- 
delivery, ch. 6. 
6. The court of the juſtices of afſize 
and niſi prius, ch. 7. 
7. The court of ſeſſions of Juſtices 
of peace, ch. 8. | 
Fl 


OF 


to the bringing a criminal to juſtice is i 


Mons are either, 


. 


Y 8 1 8 


THE 


8. The court of che coroner, ch. 9 
9. The theriff's tourn, ch. 10. 
10. The court leer, ch. 11} 


The firſt ching to be done in order: 


<0 arreſt him. 

' Arreſts are either without! proceſs | 
from a court of record, or by virtue 
of ſuch procels. 


A firſt, arreſts without ſuch pro- 
_ are either, 
. By private perſons, or, 


2. By publick officers. 
Arreſts of this kind by private per- 


1. Such as are commanded and 
enjoined by law, ch. 12. ſect. 1 


to 8. 
2. Such as are permitted by law, 
ch. 1 2. ſect. 8 to 18. 


] 


5. Such 


3 ch. 12. ſect. 22, ce. 
> Arreſts of this kind. by publick of- 
Us fi are either, 
1. By watchmen, c. 13. . 1 to 7. 
L T By conſtables, c. 13.1. 7 to 12. 
J. By bailiffs of towns, c. 1 3. ſ. 12. 


either, 
1. By parol, c. 1 3. f. 14. 


| the end of the chapter. 
Perſons arreſted are either to be 
dailed, c. is. 


B Perſons may be criminal, in pre- 


| public: juſtice, ſeveral ways. 
= . Before any arreſt made, 
2. After an arreſt. 
Perſons may be fo guilty before any 


F made, 
By oppoſing an arreſt, c. 17. 
ect. 1. 
2. By ſuffering a criminal to eſcape, 
c. 17. f. 2. 4. 


3. By flying from an arreſt, c. 
* 49-1. 14, 15, 16. 


Perſons may be ſo guilty after an 


arreſt, 
of themſelves or of others. 
Their offenee in reſpect of an ar- 


AN ANALYSIS 


nuch as are awarded by. law, 


| | * 4. By juſtices of * which are : 


2. By warrant, c. 13: f. 15. to 


venting the bringing of offenders to- 


either in reſpe& of an arreſt| 


OF THE 
Such offences with force come un- 
der the notion of reſcous, c. 21. 

| Secondly, arreſts by proceſs from a 


court of record may be made by vir- 
rue of two kinds of procels, 


1. Upon ſuch as is awarded by the 


. diſcretion of the court, upon a 
bare ſuggeſtion, or the Kno- - 
ledge of the juſtices. 
appeal, inditment, or informa- 
tion. 

Proceſs of the firſt kind 1s general 

called an attachment (ch. 22.), and 


Or committed, C. 16. | | ies either againſt, 


* officers of the court, as, 


„ Sheriffs, and bailiffs, ch. $3. 
en 2 to 6. 

2. Attornies, ch. 22. ſect. 6 to 
12. 

3. Other offieers of the court, 

: ch. 22. ſect. 12. | 

4. Jurors, ch. 22. ſect. 14 to 

25. or, 


"= Keren other, as, 
. Inferior judzes, ch. 22. ſeq, 
25 to 30. 


17. 2. e e ch. 22. ſec. 30. 


3. Gaolers, ch. 22. ſect. 31. 
4. Any other perſons whatſo- 


end id the _— 
Proceſs on an * appeal; indictment, 


reſt of themſelves, if without force, is 
called an eſcape, c. 17. ſ. 5. 


i priſon, c. 18. 
Their offence i in reſpe& of the ar- 
reſt of others, 1s either, 
br. 1. Without force, or, 
2. With force. 


Such offences, withant force, ene 
under the notion of eſcapes, and are 
FO, : 

By officers (c. 19.) or, 
2. By private perſons, c. 20. 


or information, ſuppoſes ſuch appeal, 
indictment, or information to be firt 


If with force, is called a breach of exhibited. 


85 appeal is either, 
1. By an innocent perſon, which 
may either be by writ or by bill, 
$3. 

2. By an offender confeſſing him- 
ſelf guilty, who is commanly 
called an approver, c. 24. 


| 


1 (ch. 25) . of iwo 
' 8 * 


| Such 25 are grounded on the 
| couuuon 


5 Upon ſuch as is awarded on an 


ever, ch. 22. ſect. 33. # the 


Inf 


ſide 


a» * 


ple 


' PLEAS or THE CROWN. 


common law, ch. 25. bes. 551 
to 99. 
2. Such as are led on ſta- 
tute, ch. 25. ſect. 99 to 118. 


Informations are of two kinds, 


1. Such as are merely the ſuit off 
the king. ch. 26. ſeQ. 1 to 17. 
2, Such as are partly I ſuit of 

the king, and partly the fuit of 


the party, ch. 26. ſe&. 17, 
to the end of the Sayer, 
Proceſs on an appeal, ab e 


or information, may be either con- 
ſidered, 

1. In general, without any parti · 
cular regard to proceſs of out- 
lawry, ch. 27. ſeQ. 1 to 1.13. 

2. In particular, with regard to ſuch 


proceſs only, ch. 27. f. 113. 2 
the end of the chapter. 


A criminal being brought into court 


is to be arraigned, or put upon his 
trial, the manner whereof may be 
conſidered, 
1. As it relates to all criminals in, 
general, ch. 28. 
2. As it relates to principals and 
acceſſaries in particular, c. 29. 


The party being arraigned, either, 
1. Stands mute, (c. 30.) or, 
2. Confeſſes, (e. 31.) or, 
3. Pleads. 
Pleas are either, 
1. Dilatory, or, 
In chief. 
'The dilatory are either, 
1. Declinatory. or, 
2. In abatement, c. 34. 
The declinatory are either, 
1. Of the privilege of ſanctuary, 
(c. 32.) or, 
2. Of the benefit of clergy, c. 34: 
eas in chief are either, 


4 . 


| 


| 


It 


1, In bar, or, | 
2. The general iſſue, e. TY 


The prigcipal pleas in bar are, 


1 That of autreſaits acquit, c. 35¹ 

2. That of autrefoits attaint or con- 
1 a 

4 That of pardon, c. * 2 
The piea of not guilty is triable ei- * 

ther, | 
* By the country, or, c : 

2. By the peers, (e. 44.) or, 

3. By battle, c. 45, _ pf 
In order for a trial by the countfy | 
a jury muſt he returned, 

t. From the proper county, 0 40. 
2. By proper proceſs, c. 14. 
3. Before à proper court, c. 42. 

The jurors being returned into , 
court may in ,many cafes be 8 
lenged. 

Such challenges may be conſidered 

—_— wo 8 

Without any particular regard | 
to aliens, or, 

2. a they particularly relate to 


aliens, c. 43. f. 34. to the end of 
the 8 | 


Thoſe of the firſt kind, are either, 7g 
1. Such as may de taken on the i 
part of the king (c. 43. . 2. 

3. Nor, q 

3. Joch as may be taken on the 
part of the priſoner. 2 

A challenge may be taken on te 
part of the priſoner, either, ; BI 

1. Peremptory, (e. 43. 1 to 10.) 3 


or, 


VE is: For cauſe, c. 43: £10 70 34 


The jury being burt are to be | 
guided by their evidence, c. 46. 
Whereupon they muſt give ſome "Y 


rerdid, either youre or r ſpecial, e 


47. 


Judgments in erimigel 88 are of *'Þ 
two kinds 


4 


1, Suen 


t. Such as , e thef 
party to the puniſhment proper 
for his crime. 
2. Such as give n ſuch _—_ 
ſentence. 


o © by fuch xj "i 
"tence there are two kinds, 
Ii. Such as are fred and ſtated, 


ſpecies 0 of crimes, - e. 48. LS to 


* OM are diſcretionary and aki 

"able according to the different 

_ circumſtarices of each caſe, c. 48 

14 to 11 

| of judgments hich” give no ſue 
expreſs ſentence, there are alſo two 

Kinds, 


2. 8 c. 48. ſ. 24. 


and always the ſame for the ſame : 5h 


I. Outtawty"c. 48. 4. 21, 22, 23 5 


AN ANALYSIS, ce. „„ 


The forfeiture of lands 451 
* e. 49. f. 1 to 42. 
Fs 2. The, loſs of the wife's dower / 
c. 49. f. 420 45, 
| 3 The corruption of blood, c. 49. 
f. 47. to the end of the chapter. 
Forfeitures of lands ane | goods © are 


3 either, 


1. By the common ub. (c: 49. 4. 

1 to 18) or, 

2. By ſtatute, c. 49. 18 to zo. 
1 may be avoided either, 

1. Without writ of error, (c. 305 
. 10 to 1.) or, 


(2-2 By writ of error. 


They may be avoMed 1 by writ of 

error, either, 

1. For faults erat in the re- 
cord, (c. 55. f 

2 For matters 4 
(e. 50. . 2 to 10.) 

The party condemned is either to be, 


6 3 record, 


] The moſt conſi arable conſequence 
of an attainder, Ke. are, 5 


1 3 0 
- 7 * - — « 
— ” - 1 
+ +. 4 » 
: ” o „ * 


1. Reprieved, (c. 51. ſ. 8, 9.) or, 
; — Executed, 1 1 18. 
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BOOK THE SECOND. 


-C-  - CHAPTER THE FIRST. | — 7 


- 
— — 


=y 
— 


DICTION IN GENERAL. IR | 


H A VING in the firſt book endeavouted to ſhew the na- 
ture of criminal offences, I am now to ſhew, in what 
manner the gffenders are to be brought to puniſhment. - 


And in order hereto I ſhall conſider, Firſt, the nature of 
the courts which have juriſdiction over ſuch offences. Se- 
condly, In what manner the offenders are to be proceeded 
againſt by ſuch-courts, 5 


And firſt; for the better underſtanding of the nature of ſuch 
courrs, I ſhall premiſe ſome conſiderations concerning them in | 
general, and then tonſider the nature of the principal of them 


in particular. | Ep 

As to the nature of ſuch courts in general, I ſhall conſider, +28 

Firſt, What is requiſite to the conſtitution of their authority. | =. 

Secondly,” What is incidental. to all ſuch courts in general. TY | 4 
ect. 1. As tothe firſt point, T ſhall take it for granted, That s. P C. $4. $6. N 5 


the king, being the ſupreme magiſtrate of the kingdom, and 1 Roll. Ab. 361. 
intruſted with the whole executive power of the, law, no court 1 


whatſoever can have any ſuch juriſdiction, unleſs it ſome way - 
or other derive it from the crown. 5 


Seck. 2. Yet it ſeems, that the king himſelf cannot fit in Date. 3 
Judgment upon any indictment, becauſe he is one of tlie parties S. P. C. 34. 
to the ſuit; and therelore where it is ſaidy in ſome of our an- 4 laſt. 71. 


clent hiſtories, that our kings have ſometimes fat in perſon Shag 824. 


wich the juſtices at the arraignment of great offenders, proba- 1 R. Ab. 835. 

eit ought not to be intended that they came as judges, but 12 Co. 64. 

as ſpec G | . zug Dyer 187, 
pectators only, for the greater ſolemnity of the proceeding. 

Vor. II. N | | „ ET 


2 or COURTS or CRIMINAL Bk. 2. c 
_ ; \ N n 9 5 5 12 
m— (=) 4loft. yo, Sec. 3. And it is faid by (a) Sir Edward Coke, that the king | 
* 3. 1. has committed and diſtributed all his power of judicature to ſe- th 
2 R. 3. 11. veral courts of juſtice; and though it may be argued, with the mW 
= | higheſt probability, both from the nature of the thing, and the 
(i) Madoxsto conſtant tenor of our (b) ancient records and hiftories fince the 
1 19-599 £6 to8s. conqueſt, and alfo from the form of all proceſs in the king's 125 
Dalt. 1. N 228 | 
_ - bench and chancery, which is always made returnable before has 
(cc) as Af. 52: che (e) king hHimſelf, that In old times our kings in- perſon often pe! 
determined cauſes between party and party, proper for thoſe fer 
71 courts; yet at this day, by the long, conſtant, and uninterrupted on 
| (a) ala 73. uſage of many ages, pur (d) kings ſeem to haye delegated their | 
ne *whole judicial power to the judges of their ſeveral courts, which : 
by the ſame immemorial uſage have gained a known and ſtated mer 
juriſdiction, regulatdd*by*certain-and' eftabliſtied rules, which Wil effe 
E-: our kings themſelves cannot alter without an act of parliament, qui 
3 5 5 S ad ee 4-4 er ng tt 
1 be 4. For it ſeems to be clearly agreed, that the king can- 
4 Inſt. 125, not giye any addition of juriſdiction to an ancient court, but oy 
127. 6 Co. 12, that all ſuch courts muſt be holden in ſuch manner, and pro- law 
& Hale 195. ceed by ſuch rules, and in ſuch caſes one as their known exe 
in. 7. bſage has limited and preſeribed; and from hence it followeth, f 
| ulage nas umited and preicriped; and from a * Min 
that, as the court of king's bench cannot be authoriſed to de- deat 
termine a mere real action between ſubject and ſuhject, To nei Rox 
ther can the court af common pleas, to inquire of felony or tres: at! 
1 : = 8 8 IN, 5 . eee 1 men 
AI lnſt. 8. Seck. 5. Nay, it is ſaid by ſome, that the king 1s ſo far re- king 
= . in. {trained by the ancient forms in all caſes of this nature, that and 
1 3 a his grant of a judicial office for life, which has been accuſtomed ſo it 
mere ſpiritual to be granted only at will, is void. 1 of a 
| 2 8 „„ 5 ; IF Ck OO hee. 3 ö "HY | new 
2 S ee, 8c. to 2 lay perſon, nor can he exerciſe them himſelf ; but muſt adminiſter thole of (t 
I laws by biſhops, as he does the common law, by judges. Cro. Eliz. 289. 314. in wi 
8 | V 83383 riff, 
"42 AM. 12,13, Seck. 6. And the law is fo jealous of any kind of innovation, by i 
4. in a matter ſo highly concerning the ſafety of the ſubject, # by th 
F. N. B. 110, not to endure any the leaft deviation from the old known ſtated low, 
B. Indick. 22, forms, however immaterial it may ſeem; as will be more ful invel 
Dk 38. 12 Co. 38: ſhewn, Ch. 5. ſect. 25 : 2 1 86 3 
jj 2X . 5 35 | 55 | 8 255 ; | ER” 0 1. 17 
Aff. 5. Sect. 7. And from the like reaſon it follows, that comm! "A 
. Commiſf. 3. ſions to ſeize the goods and impriſon the bodies of all u want 
; . 4470 who ſhall be notoriouſly ſuſpected of felonies or treſpaſſes, * , laws, 
13 Co. 39, 31. out any indictment or other legal proceſs againſt them, are i oy We 
A gal and void. x 7x, 75 | mit 
5 \ þ « 
Seck. 8. And it is ſaid, that the king cannot grant any * # Fl 
| commiſſion whatſoever, that is not warranted by ancient of 2 * this 
(e) 4K. 163. cedents, however neceſſary it may ſeem, and 2 HE « 21nd 
2433. © publick good; and therefore (e) commiſſions to aſſay N Wt 4 m0. 
18 E. 3, 14. meaſures, being of a new invention, were condemned b) Am 


Qt) 2 lat, 478. jiament; and it is ſaid by (f) Sir Edward Coke, that the King 


3 5 * e 
could not authorize perſons to take care of rivers and : . 


2 WH Ch. 1. JURISDICTION tix eENEAAT. 


A therein, according to the method preſeribed by the ſtatute * 
b Weſtm. 2. c. 47. before the making of that ſtatute. 11 


* Sect. 9. As all judges muſt derive their authority from the (41 R. al 
5 crown, by ſome commiſſion warranted by law, they muſt alſo 362. 97 
pd 4 exerciſe ĩt in a legal manner, and hold their courts in their pro- 5 3 4 


per perſons; for they cannot act by (a) deputy, nor any way tranſ- B. jug. in. 
fer their power to another, as the (b) judges of eccleſiaſtical courts (b) Latch 7. 
may. 5 ; | 


Seck. 10. (e) But it ſeems, that regularly where there are di- (e) B. Conor. 
vers judges of a court of record, the act of any one of them is 14H. 4.34. 35+ 
effectual, eſpecially if their (d) commiſſion do not expreſsly re- 73 mags 


y- : H.6. 4t. 
quire more. 85 P, 8.2 


Con. Dalit. 24. 


* 


law, all patents of the juſtices of either bench, barons of the _ 79- 
— 3 ; 0 ; 2 1 7. 165. 
exchequer, ſheriffs eſcheators, commiſſioners of oyer and ter- , And. 44. 


th, miner, gaol-delivery, and of the. peace, are determined by tlie 4 E. 4. 44. 
de- death of the king who made them. Alſo it ſeems (f) certain, B. Judg. 32» 
nei. that at the common law (before 1 Edw. 6. c. 7. ſet forth more Cons * + 
"£34 


at large, ch. 6.) if one had been convicted of any offence be- 126. 


ment, no judgment at all could have been given, becauſe the eee 


re- king was dead for whom the judgment was to have been given, (h) Daliſ. 1g. 
that and becauſe the authority of the judges was determined. Al- Dy. 168. | 
med ſo it is ſaid, that at (g) common law a perſon attainted in the time * _ 12 


of a former king, could not have been executed without a B. Cor. 201. 
new warrant. Yet it hath been adjudged, that the authority Commiſf. 19, 
of (h) a coroner or verderor ceaſes not by the demiſe of the king Crem. Jur. 
in whoſe reign they were choſen ; and that the office of a (i) ſhe- Qu. 4E 4.44. 
riff, in ſuch places where he is choſen by a corporation, having B. Officer, 28. 


tion, by its charter the inheritance of the office, . does not determine 28 in S. P. 
de deniſe of the king; from whence it ſeems alſo to fol- () 9%, 3e. 


low, that no other corporation-officer, who by the charter is 
inveſted with any judicial authority, loſes it by ſuch demiſe. 


dect. 12. And to prevent the diſorders and other inconveni- L. Raym. 747. 


miſ- | : | a | 
. ences, - which may happen upon the death of a king, from the 
vith⸗ want of perſons armed with competent authority to execute the 
. laws, before the ſucceſſor can have time to appoint others, it 


was enacted by 7 & 8 Will. 3. c. 27. ſ. 21. That no com- 
miſſion, either civil or military, ſhall ceaſe, determine, or 


new void, by reaſon of the death and demiſe of his ſaid ma- 
Te- . jeſty, or of any of his heirs or ſueceſſors, kings or queens of 
) the „is realm; but that every ſuch commiſſion ſhall be, continue, 
; and and remain in full force and virtue, for the ſpace of fix 


c ; : ; 
5 months next after any ſuch death or demiſe, unleſs in the 

mean time ſuperſeded, determined, or made void by the 
| B 2 | Bee. 


% 


- 


Hob. 70. 2 R. Ab. 673. (d) 27 Aſſ. 23. 2 R. Abr. 677. 


| Sch. i 1. It hath been (e) reſolved, that, by the common le) Daliſ. 1% - 


fore any ſuch commiſſioners, and the king had died before judg- (f) 7 Co. 31. 


— 
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oF COUR TS. or CRIMINAL 5 Bk. 2. 


e next and immediate ſucceſſor, to whom the imperial crown 
of this realm, according to the act of ſettlement in the ſaid 
«« ſtatute before mentioned, is limited and appointed to go, 
„ remain, or deſcend.” | At 


| Se2.-15. And it is farther enacted by 1 Anne, ſtat. 1. c. 8. 
par. 2. That no patent or grant of any office or employment, 
« either civil or military, hereafter to be made, ſhall ceaſe, 
« determine, or be void, by reaſon of the death or demiſe of 
© any king or queen of this realm ; but that every ſuch patent 
« or grant ſhall be, continue, and remain in full force for ſix 
8 * months next after any ſuch death or demiſe, unleſs in the 
mean time ſuperfeded, determined, or made void by the next 
immediate ſucceſſor, to whom the crown is liniited and ap- 

pointed to go, remain, or deſcend.” 


The proceed - And it is farther enacted, par. 5. That no commiſſion of 
ings on an in- „“ afſize, oyer and terminer, general gaol-delivery, or of aſſo- 
- mation in .* ciation, writ of admittance, writ'of f non omnes, writ of al. 
* 196 Jan. * fiſtance, or commiſſion of the peace, ſhall be determined by 
xaxTo are the death of any king or queen of this realm; but every ſuch 
not abated by « commiſſion and writ ſhall be and continue in full force for 


=_ peg of « fix months next enſuing, notwithſtanding ſuch demiſe, un- 


Stra. 782. but © leſs ſuperſeded and determined by the next ſucceſſor: And 


. king's writ * alſo no original writ, writ of ft prius commiſſion, proceſs or 
of error in a (0 proceedings whatſoever, in, or iſſuing out of, any court of 


mr — 9 equity, nor any proceſs or proceedings upon any office or 


his death, Stra.“ inquiſition, or any writ of certwrari, or corpus, in 
| $43. s any matter or cauſe, either criminal or civil, nor any writ of 


« attachment or proceſs for contempt, &c. ſhall be determined, 
« abated, or diſcontinued, by the demiſe of any king or queen 
« of this realm; but every ſuch writ, &c. ſhall remain in full 
force, to be proceeded upon, as if fuch king or queen had 


« lived.” 
Gel + It is alſo enaQed by 12 & 13 Will. 3. c. 2. (which 
Judges were limits the crown to the princeſs Sophia), That after the ſaid 


. „limitation ſhall take effect, in the manner mentioned in the 

« act, judges commiſſions ſhall be made | guamdiu Je bene 

“ geſſerint, and their ſalaries aſcertained and eftabliſhed ; hut 

« upon the addreſs of both houſes of parliament it may be 
« lawful to remove them.” 

+ And for the putpoſe of rendering more effectual the 

proviſions of the above ſtatute, it is enacted by 1 Geo. 3. 


PLACITO, 4 


aaſt. 75. 


is act was 


paſſed at the 


- Earneſt recom- 


mendation of the king himſelf from the throne, declaring that he conſidered the indepen- 
dence of the judges a> cſſential to the impartial adminiſtration of juſtice ; as one of the 
belt ſecurities of. the rights and liberties of his ſubjects; and as mult conducive to th! 
honour of the ccown, Cormmuus Journals, 3d March 176t. - 


c. 23. 


* 


* 


c. 23- © That the commiſſions of judges for the time being 
« ſhall be, continne, and remain in full force, during their 
good behaviour, notwithſtanding the demiſe of his majeſty, 
« or of any of his heirs and ſucceſſors, —Provided always, 
« that it may be lawful to remove any judge or judges upon 
« the addreſs of both houſes of parliament.” | 


+ It is alſo furthen enacted by the above ſtatute, par. 3. Vide 32 Geo-. 


« That ſuch ſalaries as are ſettled upon judges for the time ©: 35: 4% avg- 
« being, or any of them, by act of parliament; and alſo ſuch Iheig alaries. 
« ſalaries as have been or ſhall be granted by his majeſty, his Alſo 2 80% 4. 
« heirs and ſucceſſors, "to, any judge or judges, ſhall, in all © 4. the e Geo- 
« time coming, be paid and payable to every ſuch judge and 1, U * 
« judges for the time being, ſo long as the patents or com- c. 65. 

4 miſſions of them, or any of them reſpectively ſhall continue | 

« and remain in force.—Alfo, that ſuch ſalaries of the judges 

as are now, or ſhall be charged upon and paid out of the 

duties and revenues granted for the uſes of the civil govern- 

ment.“ Eo” * 


As to the ſecond point, wiz. What is incidental to all ſuch - 
courts in general, I ſhall only take notice of the following 
particulars : „„ 25 | 


Seck. 14. Firſt, That all court9- of this kind muſt be courts of (a) 2 Inſt. 317. 


(a) record; for a court which is not of record, cannot impoſe any 3 1 
fine- on an offender, nor award a capias againft him, nor even F. N. B ge. 
hold plea of a common treſpaſs vu & armis. From hence 16. 239. 
it clearly follows, That no proceedings of any court of cri- 1 773 
minal juriſdiction can be removed into a ſuperior, but by writ 2 Ley oo 
of error or certiorari; and that no averment can be taken 1 Mod. 215. 
againſt che truth of any thing recorded in any ſuch court (b); and 3 > 3 
that all courts of common Jaw, that have power given them (4 $ Ik. 


> : | Saik. 200. 
to fine and impriſon, are thereby made courts of record. 


Seck. 1 5. Secondly, That (e) all ſuch courts may injoin the R. 4 


people to keep ſilence under a pain, and impoſe reaſonable 8 Co. 38. 
fines, not only on ſuch as ſhall be convicted before them of 11 Co. 43. - 
any crime on a formal proſecution, but alſo on all ſuch as ſhall og a . 
be guilty of any contempt in the face of the court, as by B. Lore an 
giving opprobrious Janguage to the judge, or obſtinately re- 
tuſing to do their duty as officers of the court; and it is ſaid, 


That all ſuch.courts, except the courr-leet, may alſo impriſon 


* 


2 ſuch offenders: Alſo it ſeems (d), That even a court-leer/is (d) F. N. 3. 


lo far intruſted with the keeping of the peace within its own — | 
- ; 8 as 4 41K. c. 1. 
precinct, that the ſteward of it may by recogmzance bind any Lamb. c. 3. 
perſon to the peace, who ſhall make an affray in his preſence, 19 H 6. 10. 
ting the court, or may commit him to ward, either for want 33 1 
ureties. or by way of puniſhment, without demarding any 1 
dreties of him; in which caſe he may afterwards impoſe a 
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SY 1 1 ; or THE COURT. or THE HIGH STEWARD. 4; 


; = ES... court may ai . who ſhall be 
Crom. 180. of " 
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4 laſticute 46. 
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— 3 259. trial of a peer on an indictment for a capital offence, or for the 
| Kely. 56. determination of the pretenfions of thoſe who claim to hold by 
| Courts $4. grand ſerjeanty, to do certain honourable ſervices to the king 

Fletd, 1. at his coronation: it ſeems needleſs to make a particular in- 
: FS, quiry concerning the authority of the court of this high off- 

T 280. cer, of which very little mention is made in our ancient records 


* 1 6 » 4 
% 2 g k : * . 
1 * 24 
\ . 1 * g f q 
A 4 * IP 


* 


fine according to his diſcretion; from Whence it ane 4 
fortwri, that other "ſuperior 72 3 record have the like 


1 r i PROT te foo. 


1H. 7. 26. Seck. 16. Thirdly, That no ju age of any uch- court is 
5 laſt. 29. compellable to deliver his opinion before-hand, in relation to 
* APE which wy after come res before him. 


47. at * "7 Seck. That no ſuch — 7 is. any way puniſhabſe a 
B. Indict. 3. wore 8 of judgment, as hath 2 aunt TOY ſhewn 1 in * 


Onan; 121, firſt book, chap. 175 ſect. 6. 


r Sed. 18. It is e a ay courts * record 5 

' 284. not diſcharge any perſon arreſted, during his journeying to or 
>. 0 169. from ſuch courts, or neceſlary attchdnnce there by proceſs from 
x Brown. 15. any other court: However, it ſeems to be a s that any ſuch 


riv. 36. n in bud hee | 


Gilb. Caſ. 308 
2 Stra. 987. 6 Mod. 66. 10 Mod. 333. 1 Ber K. B. 155 Cooke's Bank. tabs, 291, 
W 1113. 1 Bock 410. . N 


CHAPTER THE SECOND. 


or THE COURT a Nin HIGH STEWARY 
or ENGLAND. 


13H. 8. 11. ND now I am to dents the nature of the rie 
err. courts of criminal juriſdiction in particular; and, Firſt, | 
Of the court of the high ſteward -of England. Secondly, The 
{court of king's” bench. Thirdly, - The court of the conſtable” 
and marſhaj. Fourthly, The court of the juſtices of oyer and | 
terminer. Fifthly, the court of the juſtices of gaol - delivery. 
- Sixthly, The court of the juſtices of aſſize and niſi prius. Se- 
venthly, The court of the ſeſſions of the juſtices of the peace. 
Eighthly, The court of the coroners. Ninthly, I he ſheriffs 
tourn. Tenthly, The court leet. | 
4 loft. 38, 39. The office of high 3 of England, which e was 
Madox 33. hereditary, not having been granted to any one ſince the reign 
pen: £69. 4.7 king Henry the Fourth, but only pro hac vice, either for the 


Foſter © "VF, Kd; ang therefore I hen. content myſelf _ re- 
Mar ing, 


- FE 


ch. 3. or ruf COUR Nor KING'S BENCH. 


bave been adminiſtered ſometimes by the king himſelf in per- 


” * 


* 


marking, in this place, in general, that anciently the diity of Lords Journ, 

this office conſiſted in ſuperviſing and re 3 © next under _ . 
TJ... fulties, nd" <1 othpr aftts of 12226, rank 
the realm, whether evil or ntilicary, an har: uh one” under uy 1679. 


the degree of yobility is capable” of {0 idnourdble # Polt; an8 3 Joi 28. 


far the particular manner of executing this office, in the triat of 4 Anſt. 359. 
a peer, I ſhall refer the reader to the chapter concerning the S. P. C. 168. 
trial of peers. J Bo Poſt 421. 

: 1 2 >4*7 45 8 i IP a $M: 4 


Lad 4 


s # "2# 


Tearrs are two diſtin& and.indepentant courts, in which a lord high ſte ward ĩs ocea ſi- 


not, therefore, interfere with him in rægulating' the 


16 judges in matters uf lat: They ea 


wodes of proceedings; nor ought he to intermix wich them upon the deciſion of facts. 
Foſter 233. 4 Comin, 260.— Tho ſecond court i the houſe of peers actiag in its judicial ca- 


pacity, founded in immemorial viage and the law and cuſtom of parliamient: And all pro- 
ceediage, whether upon @ wrif of error, impeachment, or indidment removed by cx - 
TIORAAI, are in contemplation of la w proecedings heſore the king Ia the trial of a peer, 
indeed for a capital offence, it bath been uſual ro appoint a lord high ſteward during the 
trial, and until judgment is given, for the "ſake of order, regularity, and Vignity ; but this 
2ppointrhent does not alter the nature and conſtitution of the! court: And in this court 


evcry temporal peer hath à right to be pretent, during every part of the ;,proceeding, and to. 


vote upon every. queſtion bath of law and fact; the decifion of which is guided by the ma- 
jority, and in which deciſton che lord high ſtcward mixes merely as à peer, and in no 
Uther tight. Foſter 141, 141, 143. | 2 ee * 


CHAPTER THE THIRD. 


R . 
. — » - 
4 
” 


* - 
* 


or KING's BENCH.” 


of TRE COURT 
TP HE whole juriſdiction which is now diſtributed among Ante 2. 

1 the ſeveral courts of Weſt minfter-Hall, ſeems in the firſt avon 19. 41. 
reigns after the conqueſt, to have been lodged in one court, 2 Hale. 6. 


commonly called the King's Court, wherein juſtice is ſaid to 1 R. A. 94, 95 


2 Inſt. — a 
3 g 2 . .* # (37 4 Vid Intro uc- 
ſon, and ſometimes by the high juſticier, who was an officer ene Cram! 


of very great authority, and uſed in the king's abſence beyond Pratt. paim. 


ſea to govern the realm as vice-roy. | 3 Comm, 41. 

Sect. 2. Out of this court the courts of common pleas and yjaqox 343. 
excnequer ſeem to have been derived, ſometime before che Co. Lit. 77. 
making of the ſtature of Magna Charta; the former of which 2 Laſt: 21, 22, 


; 6 ; . # 2; 23- 
courts properly determines pleas merely civil, and the latter Dyes 187, 


tnoſe relating to the revenue of the crown. And after the Cromp. C 58. 
frection of theſe courts, the fupreme court ſeems by degrees 12 Co. 64. 
ta have obtained the name of the court of king's bench, and 

bath always retained a ſupreme juriſdiction in all criminal 

matters, and allo in certain perſonal cauſes, and is ſtill ſup- 

poſed to have alwa ys the king himſelf in perſon ſitting in it. 


B 4 , ' For 


4 Comm. 262. 


P_ 


"a 85 «A | 5 
er run CRT or BING. BENCH. R. . 3 
Poor the better underſtanding the nature of this court, I ſhall Meents 
* +. | conſider the following particulars :---Firſt,. in what manner it Nd v 
© -* »- correQss, all kinds of miſdemeanors of all perſons in general. — 7 
„HFeaccondly, How far it reforms: inferior courrs.---Thirdly, How ce, 
; . far its preſence ſuſpends the power of all other courts. atute 
5 Fourthly, What rules are to be obſerved in the form of its ay, 
ccc Nea 


7 hich: 
> tric 


8 55 2 court is intruſted with the higheſt. juriſdiction, not only over Wiſburt 1 
Ray. 103. all capital offences, but alſo all other miſdemeanors whatſo- ith | 
. 225. © ever of a publick nature, tending either to a breach of the hat 
_ 257 Ir. to th ion of the ſubject, or to the raiſing of Irmi 
1 1 Sid. 11. peace, or tot * Ion ot the jubject, or to the railing. 0 rmin 
© 4 Comm. 262. faction, controverly, or debate, or to any manner of mif. et ret 
government; ſo that whatſoever crime is manifeſtly againſt the Mut wh 

x publick good, it comes within the conuſance of this court, ken r 

though it do not directly injure any particular perſon ; neither Mſition 

cẽan any private ſubject, who has not forfeited his right to the ethod 


protection of the law, ſuffer any kind of unlawful violence or 
| groſs injuſtice againſt his perſon, liberty, or poſſeſſions, from 
any perſon whatſoever, without a proper remedy from this 
court, not only for ſatisfaction of the private damage, but alfo 


durt h 


Geck. 
7 this ( 


| for the exemplary puniſhment of the offender. toit | 
| + 5 * | hich | 

x Sid. 168. Set. 4. Neither is it neceſſary. in a proſecution of ary ſuch pſtices 
3Ruf. S. 133. offence in this court, to ſhew a precedent of the like crime move 
{ formerly puniſhed here, agreeing with the preſent in all is Hemova 
circumſtances ; for this court being the cuſſos morum of all the fuſe t 


and 
is (i) 

ilty t 
any o 


ſubjects of the realm, wherever it meets with an offence 
contrary to the firſt principles of common juſtice, aud of 
dangerous conſequence to the publick, if not reſtrained, will 
adapt ſuch a puniſhment to it as is ſuitable to the heinouſneſ 


3s 
79 
+ 
. 
? 
3 
= 
1 


of it. f juro 

I ” * i | b imſelf 
ll | 80 they may Sed. 5, And fo 108 a truſt doth the law repoſe in the landed 
_ - dire 3 juſtice and integrity of this court, as generally to leave it to 3 
Abe conftables the diſcretion of its judges to inflict ſuch fine and imprifon- 3th 
CL, | F-the 


of England. ment, and even infamous puniſhment on offenders, as the 
—_—— = nature of the crime, conſidered in all its circumſtances, ſhall 
H. oY require; neither doth it confine them to make uſe of their 
Moor 666. own priſon, but leaves them ar liberty to commit offenders to 
.x Sid. 145- any priſon in the kingdom, which they ſhall think moſt proper, 


reaſon 
ch tr 
anſeri 


and doth not fuffer any other court to remove or bail any per- 3g 

g ſons condemned to impriſonment by them. . 3 

| : X 

| oh | en ent 

Daliſ. 26. Sea. 6. Alſo this court hath ſuch a ſovereign juriſdi&von nd 4 
Carth. 6.. in criminal matters, that it may proceed as well on indiet- . 
„ 8 ments found before other courts, and removed N by ther | 
1 0 5 3 " b 4 o a . o . 2 | com- [ 
44 E. 3 3. Certiorari, as on indictments or informations originally "ſl 


Cromp. Jur. menced in it, whether the courts before whom ſuch _ 
131. | ments 
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„z. or rar COURT or KING's BENCH. » 
hall ents were found be determined or ſuſpended, or ſtill in eſe, | 
er it 


| d rhether the proceedings be grounded on the common law, belt 

bon Aome ſtatute making a new law concerning an old of- (a) 9 Co. n18. 
ce, and appointing certain juſtices to execute it, as the B. 1. c. 64. 
atutes of (a) forcible entries, and the (b) ſtatute of Philip and b)C.Car. 465 


its ry, againſt perſons taking away females under the age of ſix- 2 Lev. 179. 
Nen years from their (e) guardians, &c. neither doth a ſtatute 2 Mod. 128, 
bich appoints, That all crimes of a certain denomination ſhall (c) , To p 
this tried before certain judges, excluded the juriſdiction of this 94. 106 * 7 
wer ort without expreſs negative words; upon which ground it (4) 2 inſt. 849. 
tſo- ech been reſolved, That (d) 33 Hen. 8. c. 12. which enacts, bf bar 53s 
the hat all treaſons, &c. within the king's houſe, ſhall be de- Burr. — oh 
J of rmined before the lord ſteward of the king's houſe, &c. doth 1 Vent. 66. 
mil. Not reſtrain this court from proceeding againſt ſuch offences: 22 1 
the ut where a ſtatute creates a (e) new offence, which was not reel La 
urt, ken notice of by the common law, and erects a new juriſ- 11 Rep. 64' 
ther ition for the puniſhment of it, and preſcribes a certain! Rol 92- 
the ethod of proceeding, it ſeems queſtionable, how far this . 5 85 
or durt has an implied juriſdiction in ſuch a caſe. | Cro. Jac. 643. 
rom 3 | 
this beck. 7. But it is certain, That the law has fo high a regard (60 22 E 
alſo d this court, that it will not ſuffer a (f) record regularly removed Sn, * 185 
| to it from an. inferior one, to be remanded (g) after the term in 29 Afl. 43. 
phich it came in (except in ſome few (h) ſpecial caſes) ; yet if the 1 wu 
ſuch bſtices perceive, that there is any practice in endeayouring to, 5 A $34 
ime move any ſuch record, or that the ſole intention of ſuch 4 lad. 73. 
ics ewovals is the delay of juſtice; they may on their diſcretion 5. P. C. 158. 
the fuſe to receive ſuch record, and may before it is filed re- (8 8 88. 
nce and it back again, for the expedition of juſtice; and npon 297. 
of 1s (1) ground, as I ſuppoſe, where one who had pleaded not 18 und. 99, 99 
wall ty to an appeal below, and at his trial had challenged ſo f =o, 8 
gels any of his jury, that the inqueſt could not be taken for want (i) 4 Faſt, 74. 
| | jurors, whereupon a new d:firingas was awarded, removed 75: 
imſelf in the court of King's-Bench,” he was ordered to be re- yr oy 
the landed: alſo by the conſtruction of the ſtatutes, which im- 2 e 
A der the common Jaw courts of Weſtminſter, to grant a (K) 16 E. 4, 5. 
5. ii prius for the trial of iſſues joined in thoſe courts, the juſtices B. Com. 162. 
the the Kings-Bench may grant ſuch trial, as well in caſes of 2 Inft. 74. 
all feaſon and felony as in other common caſes; becauſe, for Ray. 364. 
Cir ch trial, not the record itſelf is ſent down, but only the 
40 ulcript of it. | - 
er, 
er- Sf. 8. And it is recited by 6 Hen. 8. c. 6. © That divers 
"ons and murderers, upon feigned and untrue ſurmiſes, 
ad oftentimes removed as well their bodies as their indict- 
jon ents, by writ and otherwiſe, before the king in his bench, 
C- nd could not by the order of the law be remitted and ſent 
by un to the juſtices of gaol delivery, or of the peace, nor 
m- * Juſtices, nor commiſſioners, to proceed upon them 
Q- 7 the courſe of the common law ;” And thereupon it is 
nts | | enatted,. 
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243z 267. 
1 Salk. 396. 


Loft 55. 


2 Hale C. 4. 
9 Co. 118. 
v7 * I. 
3 Inſt. 27. 
4 Haft. 3. 
(b) a1 H. 7. 


29. 

B. Commiſ.10. 
51 16. 

Fc) Inſt. 73. 
(d) 4 loft. 73. 
Dy. 286. 


(e}Keilw. 5 52. 


Crom.Jur-213-enaed, © That the juſtices of the King's Bench, have | 


Sayer 26, 217. 


(a) Sum. 156. | 


or rur COURT or KING% BENCH. Bt Wiſh. 


Þ : be 
authority by their diſcretions, to remand and fend down, ok, 


well the bodies of all felons and murderers, brought or Hunt 
moved before the king in his bench, as their indictments, re, 
A the counties where the fame murders or felonies have b nm 


committed and done; and to command all juſtices of ver 


delivery, juſtices of peace, and all other juſtices and cou hat 
I ſioners, and every of them, to proceed and determine, i ev 


all the aforeſaid bodies and indictments ſo removed, after More 
< courſe of the common law, in ſuch: manner as the fame jule ccia 
* of gaol delivery, juſtices of peace, and other commiffoui at fr 
* or any of them, might or ſhould have done, if the faid pi | 
ners or indictments had never been brought into the ſaid uf Bi 
art ͤ ß ag, © 
' Se#.9. In the conſtruction of the ſtatute it ſeems to H befor 
been holden, That it ſhall not be extended by equity to may 
treaſon. JJV 8 concl 
OT Na „ e 
Seck. 10. As to the ſccond point, wis. How far the at W 
of King's Bench reforms inferior courts,z There is no doi and 
but chat this court, being the higheſt court of common , matte 


2 556 788. hath not only power to reverſe erroneous judgments given Wi deeds 


inferior courts, but alſo to puniſh all inferior magiſtrates, made 
all officers of juſtice, for all wilful and corrupt abuſes of after 
authority, againtt the known, Obious, and cominon prineii court 
of natural juſtice, but not for mere miſtakes, which an baue laid c 
well meaning man may innocently fall into. In lay 


Fe | Ee nl NW tents 

Se2. 11. As to the third point, vis. How far the preſent 
of this court ſuſpends the power of all other courts, it Wi K. 
certain, That this being the (a) ſupreme court of Qyer ut ſerver 


Terniiner, Gaol-delivery, and Eyre, doch fo far ſuſpend emeth, 
power of all other juſtices of this kind, in the county wherd ocels 1 
it ſits, during the time of its ſitting in it (if ſuch juſtices Hreign « 
05 notice of its fitting there, and even without ſuch notice ue f. 
ſome ſay), that all proceedings commenced before any e in c 


2D 3s ; a ; | 1 
juſtices during ſuch time are void; yet it (d) ſeems, That f nmen 


juſtices may proceed upon indictments taken in a for u. 
county and removed before them, becauſe the court of Ki bere th 
Bench hath nothing to do with ſuch indictments, unleſs iFunty \ 
be removed into it. Alſo there feems to be the ſame real media 
that ſuch juſtices may proceed upon indictments taken bel ved by 
them, of offences in the ſame county before the term; for rween 
is faid in (e) Keilway, That if an appeal be commenced beſt 
juſtices in Eyre, and afterwards another appeal be brought ra 
the King's Bench, it will be a good plea that another appel — 
depending; which ſhews that the Kings Bench ougt vate, 
without a certiorari. & c. to intermeddle in an appeal, ben Preme co 
another court is legally poſſeſſed before; and the reaſon ſe V receiy 


Tar 30 


* This, 


— 


b. 3. or Tur COURT: or KING's BENCH. " x 
be the fame as to indictments; and it is ſaid in the fame e 

ok, That if the King's Bench and juſtices in Eyre are in one 

unty, yet this ſhall not change the power of the juſtices in % 

vre, but chat if the king will make proceſs for any thing nut as 


5 m ; \ . 2 ' * W ' 
e belW@mmenced before the erg af Eyre, as to ſuch thing their 

f oa dwer-is ceaſed ; by which it ſeems to be implied, that as to ol oo 
om hat was commenced before them, their power continues: 3 loſt. 24. 


> U dwever, it is certainly the ſafeſt way for any. of the juſticts Jan 3. 4h. , 
ter ove mentioned proceeding on any ſuch indiftment, to have a i 
- juli{ſecial commiſſion for that purpoſe, and it is moſt adviſable - 


ond 
d Jy 
1 King 


xt ſuch commiſſion bear tete in the term, 


* 


+ But it is enacted by 25 Geo. 3. e. 18. “ That when any N. B. 2 
ſeſſion of oyer and terminer and gaol-deliveryiof Newgate, in 2 
the county of Middleſex, ſhall have been begun to be holden | 
before the eſſoin day of any term, the ſame ſeſſion ſhall and 

may be continued to be holden, and the buſineſs thereof finally 

concluded, nonwithſtanding the happening of ſuch effoin day 

of any term, or the fitting of the ſaid court of King's. Bench 

at Weſtminſter, or elſewhere in the ſaid county of Middleſex, 

and that all trials, judgments, proceedings, acts, deeds, 

matters, and things whatſoever, and all proceedings, acts, 

deeds, matters, and things in purſuance of ſuch judgments had, 

made, and done at ſuch ſeſſion, ſo continued to be holden 

after the effoin day of any term, or the ſitting of the faid 

court of King's Bench at Weſtminſter, or elfewhere in the 

laid county of Middleſex, ſhall-be good, valid, and effectual 

in law, and deemed, reputed, and taken to be fo, to all in- 

tents and purpoſes whatſoever.” 8 


ms 
- 


Keck. 12. As to the fourth point, What rules are to be 40 C 1 

lerred in the form of the proceedings of this court, it ph 5 * 
emeth, That all proceſs upon (a) writs of appeal, and alſo all Ibj Co Ent. 
oceis upon (b) indictments removed hither by certiorari from a 354, 358, 356. | 
reign county, ought to be made returnable coram mbis ubi- e Co. 1 1 


ce e fuerimus, but that all proceſs upon (c) bills of appeal againſt 52, 58. 60. | 
ny e in cuffodia Mareſchalli, and perhaps alſo upon (d) indictments 7610 Ent. | 
"hat f nmenced in the King's Bench, ough: to be returnable coram 35%» 393" 2 


bs apud Weſtmona terium, alſo it has been (e) reſolved, That 3 60. 363. 

here the court proceeds on an offence committed in the ſame le] 9 Co. 118. 
Junty wherein it fits, the proceſs may be made returnable ©*: iy 134 
mediately ; but that where it proceeds on an offence re- , No. 92. 


ved by certiorari from another, there muſt be fifteen days 2 R. Abr. 666. 


; Aween the te {s, 4, 8. 
' * | ie and return of every procels | Zlati.g50. Cc. 
-ought Tar JusT1Cs of this court are the ſovereign Judges of Goal-delivery and of Oyer and 
appel "miner, 9 Ce. 118. and therefore, where proceedings are limited to juſtices of Oyer and 


mmer, the court of King's Bench has an implied juriſdiction, 2 Hale 4. They are alio 
Uervators of the peace, 4 Inſt. 53. throughout the whole realm, 2 Rol. Abr. 588. and 
Peme coroners of all England, 4 Co. «7. : and, therefore, where the ſheriff or coroners 
JTeceive appeals by bill, this court may, A FoRTIOR1, do the ſame, 4 laſt, 73. 4 Co. 
s court during the term, and any Judge thereof during vacation, may admit per- 
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ſons committed for any crime, to bail according to their diſcretion. | Skin. 683. Salk. 
Strange 911. 1 Com. Digeſt. 497 be it treaſon, mul der, or any other. offence, 4 loſt, ; 
Latch. 12. Vaughan 137. Comb. 111. 298. 1 Com. Digeſt 495- except perſons commiy 
by either houſe of-parliament during the {eflions.* Wilſon 299. and perſons -commite] 
contempts by any of the king's ſupreme courts of juſtice.” 4 Comm. 300. Alſo whe 
body of an offender, attainted-in the country, is removed by mABEAs,CORPUS, ah 
record by cxTIORAR1, into, this court, it may award execvtion, , Cro., Con, 116 
be done by the marſhal, 2 Hale 5 or it may iſſue x mandate to the ſheriff to perform 
the marſhal's affiſtant, 1 Hale 464. And where perſons put in feigned bail, ſo 2s noty 
reached by 2: Jac. 1. this court may ordet all the parties concerned to be ſet in the pill 
Strange 384. This court alſo has power to campel the production of examinations, 
pere, books, & ce. and to do whatever may be neceffary to the attainment'of juſtice, Siu 
364. 954. So allo it may order one not a party to attend the maſter.” Strange 477. 
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CHAPTER THE FOURTH. 


find ER ITDE a | W. z. 

. or rur COURT or ruf CONSTABLE ai.” 

| | . . MARSHAL. e irdian 

Wa ; TY . W TA "7 ! T0 1 11 d it { 
2 com. Digeſt F the better underſtanding the nature of this court, . who 
899. 14 may not be improper to premiſe ſame general conſide e the 
tions concerning the ancient juriſdiction of thoſe high of rchal, 

before whom it is holden. ; 1 Yeo. 95175; x peac 

Seck. 1. As to the office of high conſtahle of Engl te «| 


which anciently was hereditary, the ſame being eſteemed 
1 88 too high authority to be ſafely intruſted with any ſubject, W 
Farrefley 12c. only fro hac vice, ſince the reign of king Henry the Eyit 
— Giofl, and there being very little to be found in our ee recqy 

- and hiſtories, concerning the particular power or authority 
1 es, this high office, our not W 2 ſeem to be abel 
| give us little more than their own conjectures concerning ti 
matter. However, there is no doubt, but that he was! 
officer of very great power both in war and peace; and indes 
his very name imports no leſs; for the word conſtable ſigniſſi 
in general a commander or officer, he who was called conſtai 
1 of England, or the king's conſtable, or ſometimes by the vi 
of eminency, the conſtable, without any other addition, ei 
not but be thought to have been a * of the higheſt cn 
mand and authority; and the ſtatute of 13 Rich. 2. (wh 
is at large ſet forth in the following part of this chapter), * 
ſtraining his juriſdiction to things touching war, nat dete“ 
minable by the common law, in relation to which it requi® 
him to proceed according to ancient uſage, clearly ſupp 
him to have an ancient eſtabliſhed authority concerning ti 
matters: And it ſeems to have been ſomewhat doubtful, * 
fore the making of the ſaid ſtatute, whether the conſtable 
48 E. 3. 3z. marſhal had not a general juriſdiction over all contracts whit 
13 H. 4 4, 5: ſoever made beyond ſea. 87 gf | 
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4, CONSTABLE ax» MARSHAL. 


:4, 2. Neither do there ſeem to be any greater footſteps. 
antiquity, of the original inſtitution of the office of the lord 
rthal, or of his * or authority; for anciently there were 
eral officers of the king's houſehold who were called _ 
rſhals, as the marſhals of his horſes, of his birds (a), and of (4) Madox 30. 
meaſures, who had certain falaries allotted them, for the 
nagement or well ordering of the things committed to their 
irge. And in the ancient records relating to thoſe officers, 
re ſeems no more to be meant by having the marſhalſy of a 
g, than to have the overſight, or charge, or ordering of Madex 30, $1 
alſo in our old records, there are ſome officers taken notice 
by the name of marihals, who are mentioned only in 
eral to have been ſeryants of the king's houſehold, without Madox 26. 30. 
7 farther account of the nature of their office or duty in X. Ab. $27. 
ticular. However, we find that in the 22d year of king 
w. 3. the parliament granted fifteenths on divers conditions, 
> of which was, That there ſhall be no mareſchalſy in 
gland, except the mareſchalſy of the king, and of the 
wrdian of England, when the king ſhall be out of England. 
d it ſeems clear, that there was one marſhal ſuperior to rhe 
who was ſometimes called the maſter-marſhal, at other 
je the king's marſhal, the marſhal of England, or the earl Madoz 31, 32, 
hal, being an officer of very great authority both in war 33. 
| peace, whoſe principal office in time of war (b), was to re- (o) Plets 
: 2 L. 2. 
ate the incampments of the army, and to aſſign to the c. 4. 
ps their reſpecti ve poſts in the day of battle; and in time Co. Lit. 74. 
peace (e) to provide for the ſecurity of the kings perſon in his (e Madox 33. 
ace, to diſtribute the lodgings there, and to preſerve peace 
| order in the king's houſehold, and to be aſſiſtant to the 41 aka 
ſtable in determining cauſes, and alſo to execute the (d) orders Cal. in Pau. 
hof the court of the conſtable, wherein he himſelf ſate as 60. 
ge, and of the court of the high ſteward (e), to which be ſeems 8 Fleta L 2. 
* Z* 
dave been only an officer, 


heck. 3, But whatever might be the original inſtitution of 
le officers, or the nature of their authority, it is certain 
Ir juriſdiction is at preſent declared, limited and reſtrained Madox 29. 
certain acts of parliawent, before the making whereof, we 


e ſcarce any thing memorable on record concerning this 
ter. | 


eck. 4. And firſt it is enacted by 8 Rich. 2. c. 5. as fol- 
eth: « Becauſe divers pleas concerning the common law, 
which by the common law ought to be examined and 
uſed, are of late drawn before the conſtable and mar- 
L of England, to the great damage and diſquietneſs of 
People :” It is agreed and ordained, * That all pleas and 
its touching the common law, and which ought to be 
Eznined and diſcuſſed at the common law, ſhall not hereafter 


8 * 
bg 
- 


4. Inſt. 193. 


Co. Lit. 301. and oppreſſion of the people.” Our lord the king, willing! 


L arms and of war out of the realm, and alſo of things th 


4 giſcuſſed by the common law, with other uſages and cult 


ebe commenced before the conſtable and marſhal, that nig 


4 that they ſurceaſe in the mean time.” 


* of things done within the realm, ſhall be tried and & 


5 


# * 


4 


 Kk 
„be drawn or holden by any means before the aforeſaid c, 
«, table and marſhal, but that the court of the ſame conſt ht 
and marſhal ſhall have that which belongeth to the {© wan 
« court, and that the common law ſhall be executed and uf bn 


« and have that which to it belongeth, and the ſame ſhall 


© executed and uſed, as it was accuſtomed to be uſed in ing p 


* time of king Edward.” ce ot 
| | 8 | | | n pun! 
Seck. 5. And it is farther declared by 13 Rich. 2. c. 2 a = 
the following words: Becauſe that the commons do make 10 ; 
grievous complaint, that the court of the conſtable. and m of 
Mal hath incroached to him and daily doth incroach o 1 
tracts, covenants, treſpaſſes, debts, and detinues, and m 1 


other actions pleadable at the common law in great prejudi 


of the king, and of his courts, and to the great grievai be h 


Leck. 7 
Ove m 
riſdicti 
ſance, 
which 


aw : — 


thing. 


ordain a remedy againſt the prejudices and grievances aforeſi 
hath declared in this parliament, by the advice and aſſent of 
lords ſpiritual and temporal, the power and juriſdiction of the 
conſtable, in the form that followeth: To the conſtablecit pt 
« taineth to have cognizance of contracts touching deeds 


« touch war within the realm which cannot be determined u 


« to the ſame matters pertaining, which other conſtables het E FH 1 
4 tofore have duly and reaſonably uſed to their time. Join a 5 


„to the ſame, that every plaintiff ſhall declare plain a 
« matter in his petition, before that any man be ſent far! 
4 anſwer thereunto. And if any will complain, that any pl 


m no 
gran 
dency, 
oper | 


< be tried by the common law of the land, the ſame plaut gs the 


„ ſhall have a privy ſeal of the king without difficulty, direct 


eto the ſaid conſtable and marſhal, to ſurceaſe in that pn Ap 
« until ir be diſcuſſed by the king's council, if that matt 9 (c 
'< ought of right to pertain to that court, or otherwiſe to! i = 


the + 
ture: 
terpre 
me W1 


© tried by the common law of the realm of England, and ul 


$2.6. And it is farther enacted by 1 Hen. 4. c. 14: 


followeth, < For many great inconveniencies and miſchi 


+ 4 Don in 
that often have happened, by many appeals made wir h 
the realm of England before this time; it is ordained e intai: 


eſtabliſhed from henceforth, © That all the appeals to be mak 


at to 
mot b 
Ar, &, 
Cconcly 
e COM! 
t maſi 


* termined by the good laws of the realm, made and- uſed! 
the time of the king's noble progenitors ; and that all tl 
* appeals to be made of things done out of the realm, ſhall 3 
tried and determined before the conſtable and marſhal 
< England for the time being: and moreover, it is cebit 


Le 


C _— . 
= - : 5 , 
| a — ; 
F . "is * 
_ 


— 
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and ſented, that no appeal be from henceforth made 

dr in any wiſe purſued in parliament in time to come.” 


0 


For the better underſtanding of the conſtruction of theſe 
tutes, and the nature of this court, I ſhall examine the fol- 
ing particulars:—irſt, How far the ſaid court hath. conu- 
ce of points of honour in general,—Secondly, Whether it 
n puniſh private perſons for marſhalling funerals. —Thirdly, 
hether it can be holden by a lord marthal alone without a 
nſtable —Fourthly, Whether its power as to appeals: of 
fon be ſuperſeded by 26 or 35 Hen. 8. or 5 & 6 Edw. 6. 
11. or & 2 Ph. and Mary c. 10 —Fifthly, By what law, 
d in what manner its proceeds,—Sixthly, Whether it may be 
pohibited if it exceeds its juriſdiction.—Seventhly; Whether it 


. 


be holden by cortupilſion, 


dect. 7. As to the firſt point it is obſervable, That the 
ove mentioned ſtatnte of 13 Rich. 2. c. 2. declares the 
riſdiction of this court, in relation to things done within the 
alm in theſe] words, © To the conſtable pertaineth conu- 1 Hale goo. 
fance, &c., of, things that touch war within the realm, 
which cannot be determined nor diſcuſſed by the common 
law ”—From whence it ſeems to follow, that this court has 
thing to da with a mere civil matter, no way relating to 
r ; and therefore the proceedings, of the court of the lord 
arihal, in the time of king Charles the Firſt, for bare ſcan- - 
lous words reflecting on the (a) honour or Fu of families, (a) 5 Mod. 
m no way. to be maintained. Yet it ſeems to be taken 123. 
granted in ſome (b) books, That diſputes concerning pre- 3 
dency, and points of honour, and ſatisfaction therein, are 1058, 1056. 
oper for this court. Neither do I find, That the proceed- (bz Hob. 122 
Wes therein againſt perſons for falſely aſſuming the name and |, pany 1 
s of honourable , families, were cenſured or diſallowed Shower = 1 
| the (e) learned members of the committee of the Houſe of 1 Sid. 353. | 
ommons in the year 1639, who were appointed to inquire 3 ; 
to the abuſes of this court. And it feems to be (d) admitted 8 L026. 
the argument of Oldigs caſe; , That al! matters of this (d) Par, Caf. 
ture are proper for this court, yet it feems to be a large 64. 68. 
terpretation to make theſe things relate to war, ſo as to 
me within the declaration above mentioned; and the rule laid 
dwn in (e) Roll's Reports, that the marſhal has power given (e) 1 Rol. 87. 
m where the common law gives no remedy, feems no way. * 
aintainable from the ſtatute; for it doth not ſay in general, 
at to the conftable pertaineth conuſance of, things which 
mot be determined by the common law, but of things of 
ar, Kc. which cannot be thereby determined (f); neither is it (f) 13 11, 4. 4, 
coneluſive argument, that a matter which is remedileſs by 5- 
e common law, muſt have a remedy from ſome other law; 
d maſuuch as by the preamble of the ſaid ſtatute, its chief 
| | intention 


\ 


bor FuE COURT or rus Mt 
intention appears to be to. prevent ineroachments on the cy 
mon law; and ſuch proceedings. tn matters whereof the ca 
mon law hath no conuſance, cannot be ſaid any way to. 
croach upon it. And inaſthueh as, the ſaid ftatute is whil 
declarative, and hath no negative words; and the conf 
practice, which is the beſt interpreter of laws, and the gen 
opinion of lawyers, ſeem to countenance ſuch proceedingy 
ſhall not take upon me to determine how far they may 
; warrantable, e | 
2 Seck. 8. As to the ſecond point, vis. Whether this con 
| Shower 353. can puniſh private perſons for marſhalling funerals. Though 
7 Mod. 328, fhould be granted, That the marſhalling of publick fune 
belongs to the heralds, who are attendants on this court, u 
that no other perſons without theif licence can lawfully inte 
meddle therein; yet it does by no means follow, That f 
marſhal has power to punith thoſe who fhall be guilty of u 
ſuch incroachment ; but the proper remedy ſeems to be 
action on the caſe at common law, and not by a ſuit in ti 
court, which by the above mentioned ftature of 8 and 
| Rich. 2. has cognizance only of ſuch matters which cann 
Cafes in Part, be determined hor diſcufſed by the common law. And i 
ſeems to be the principal reaſon of Dr. Olzis's Caſe, when 
a ſuir in the marſhal's court againſt one Donmille, for tali 
upon him without licence to paiut arms and eſcuteheons, a 


88, & c. 


Went them to be fixed to herſes, and providing and lendi 
fo 


palls for funerals, and painting arms for one who had no nigl 
to their ufe at the funeral, and marſhalling ſeveral funen 
Ec. was prohibited by the court of Exchequer, upon gre 
deliberation, with the advice of the reſt of the judges, and ti 
judgment was afterwards confirnied by the Houfe of Lords, 


In Hill v. Ann. Lord Holt ſaid, © The miniſters of this court would have the work! 
% 13 Rich. 2 to mean coats of arms and eſcutcheons, matters which they very well u 
« derſtand, and if they find people aſſume arme to whom arms do not belong; or at lt 
<< that thoſe they aſſume. do not belong to them, their way is to polt them up, but by vil 
« Jaw or juſlice they do this I cannot tell.“ 7 Mod. 128. | 15 
(a) caſes in Secf. 9. As to the third point, 28. Whether tlils com 
mo” 65, 66. 8. can be holden by the lord marſhal alone without the conſabj 

0 Ruh w. It was ftrongly infilted in th de uſe of in I 
(b) 2 Ruſhw, It was ftrongly inſiſted in the (a) arguments made ule ol 
1086. Oldis's Caſe, That the lord marſhal cannot hold this cu 
= 52 2 without the conſtable; and this was alſo the opinion of the( 
2 loſt. 5 _ * above-mentioned learned committee of the Houſe of Commod 
4 loſt. 123, in the year 1639. And it is certain, That all our ancient (| 
Co. Lit. 261. Jaw-books and (d) reports which ſpeak of this court, ſpeak of k 
Cars H. 4. 46. either as the court of the conſtable and marſhal, or of the 1 
37 H. 3. 3. ſtable (e) only; and it is obſervable, that the above mention 
45 E. 3. 3: ſtatute of 13 Rich. 2. which in the preamble ſpeaks of ü 


H. 6. O, 11. | | . | | 
72 . 4 6. court, as the court of the conſtable and marſhal, in thebol 


13 H. 4. 5. 
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remarkable, That wherever the conſtable is mentioned to- 
gether with the marſhal, as judge of this court, he is always 
put before him ; which ſeems to intimate, that be is looked upon 
as the principal judge of it: And it is * by (a) all, That [:] 1 Toft. 24. 
the marſhal cannot determine an appeal of death, or trea- Kuſhw. 107. 
ſon, without a conſtable; but on the other ſide it may be a rv Pail. 
argued, That the reaſon. why an appeal of a capital matter 61. 
neceſſarily requires a conſtable as well as marſhal, is, becauſe 1 Lev 230. 
1 Hen. 4. which orders how ſuch. an appeal ſhall be brought, Hutton 3. 
is expreſs, That it ſhall be tried and determined before the : 
conſtable and marſhal of England for the time being ; whereas 
the other ſtatutes only proyide agaiaſt- the incroachments f 
this court, and do not mention in what manner, or before 
whom it ſhall be holden; but they ſeem to refer ſuch queſtionnss 
to ancient uſage; ſo that if (b) before theſe ſtatutes the court Ib] Caſes in 
was uſually holden before the conſtable and marſhal jointly F“. 60. 61. 
and ſeverally, (e) according to the common uſage of other (e] See Ch. 1. 
courts, which generally may be holden before one judge in &. 10. 
the abſence of the reſt, it ſeems a reaſonable conſtruction of 
the ſaid” ſtatutes to allow this court ſtill to be ſo holden; nei- 
ther is it probable,” "That the lord marſhal, upon the extinguiſh- 15 
ment of the hereditary office of the conſtable, ſhould' from 
time to time in te (d) reigns of king Henry, the eighth, queen ſaj caſes ia 
Elizabeth, and King James the firſt, hold this court by himſelf Parl. 60. 61. 
without any conſtable, and alſo often be affiſted therein by the F I 5 
judges of the common law, unleſs it were then well known, 2 Eonim: 164 
that ſuch his proceeding was warranted by the ancient and Iz 
eſtabliſhed uſage of his court; and it is very extraordinary, _., ', 
That our judges and lawyers ſhould (e) generally take it as a [le] Hob. 121. 
thing granted, that the marſhal is at this day the proper judge ! Nell 87. 


* 
* 


PR 


of points of honour, Kc. if it were imagined that he has no obs 
power to act without the concurrence of a conſtabbe. 18d. 383. 
| | | i Lev. 230. 


Seck. 10. As to the fourth point, viz. whether the power of 
this court as to appeals of treaſon, be ſuperſeded by the ſtatutes 
of 26 Hen. 8. c. 13. or 45 Hen. 8. c. 2. or 5 & 6 Edw. 6. c. 11. 
or 1 & 2 Ph. and Mary, c. 10. it is obſervable that it is enacted 
by the ſaid ſtatutes of Hen. 8. and Edw. 6. © That all man- 2 Hale 163. 
ner of treaſons, &c. done out of this realm ſhall from 
* thenceforth be inquired, heard, and determined before the 
* juſtices of the King's Bench, or before commiſſioners, &c. 
uin like manner to all intent and purpoſes, as if they had 
g been done in the ſame ſhire wherein they ſhall be inquired 
of, dc.“ And it is enacted by the ſaid ſtatute of 1 & 2 Ph. 
and Mary c. 10. That from thenceforth all trials for any 
1 treaſon, ſtiall be: had and uſed only according to the due 
* and courſe of the common law.“ Let it hath been art Pall. 
91. II. . Adjudged, Rug v. 10). 


A4latt. 124, 


18 . or Tn COURT or THE | by Bk, z 
- adjudged, That none of theſe ſtatutes take away the juriſdio 
tion of xhis court in relation to ſuch treaſon: For the ſaid ftv 
tutes of Hen. 8. and Edw. 6. being wholly in the affirmz. 


| tive, and it being their chief intention to ſupply a defect in the WM. 
» common law, which had provided no method for the trial bende 
ſiuch offences by jury, they ſhall not without expreſs words be | 


couſtrued to take away the authority of an ancient court; con. 
1 1 4 firmed-by parliament; and therefore the above mentioned er- 
_ preſſon; That all ſuch, treaſons ſhall be tried by the king; 
1441 bdench, Ke. ſhall be taken to purport no more than that the 
| king's bench, &. ſhall have authority to try them; and-as th 

the 1 & 4 Ph. and Mary, the plain import thereof ſeems to he 
1 reſtore the aneient manner of trial by the courſe of the con: 
Dyer 131. 7 mon law to all treaſons within its juriſdiction, which had bett 
3 last. 2s much altered by ſome ſtatutes in the former reigns; and thi 
4 laſt. 144. is fully ſatisfied by aboliſhing all innovations in the proceed: 
nitmngs at common law, and has no relation to caſes no way with 


in its conuſancte. 1 
1 | . F Ub | | | 
Sec. 11. As to the fifth point, vis. By what law and it 
- what manner this court proceeds, there is no doubt but that i 
[a] 4 Inft.125; ought to follow its own cuſtoms and uſages ſo far as they g 
3 = . and in Caſes omitted. the rules of the (a) civil law: And be 
H. 6. 3.20. cauſe this is not a court of common law, a cb) condemr ati | 
8 laff. lag. in it for a capital offence cauſes neither forfeiture of land 0 
_ . % nor corruption of blood; neither can an error in its proceed as 


| Sect. 12. It is queſtioned, Whether the king hath ay 
Hutton 3. remedy in this court againſt an offender, by way of indiQmet 
or information by the attorney. general, | 


| 1 N ings be remedied by writ of error, but only by appeal tothe 
RAY. 62 king: Ard yet the judges of the common law take notice | 
will . . of the juriſdiction of this court, and give credit to a certifen PO 
1 — þ Ir 5” of its judges, for the trial of an (e) iſſue concerning its pro t 
j Caſes in Parl. ceedings; (d) for the civil law is as much the law. of the Jand ſhall 
104 72 wk in ſuch caſes wherein it has been always uſed, as the con- and ct 
Tu 27 * 3. mon law is in others. 
1 20 b. 21 
1 
TH | ck 883 8 | wha 
Se. 13. As to the ſixth point, wisg. Whether this cout any 
may be prohibited, if it exceeds its juriſdiction, it is expreſi of 
reſolved in Oldis's caſe, That the ſaid court being holden he But 
fore the lord marihal only, may be prohibited by the courts v8 letts 
common law, if it exceed its juriſdiction, and it is ſtrongly it and 
ſiſted on in the argument of that caſe, That the court of ti coun 
conſtable and marſhal may alſo be prohibited; but there h &c. 
ing been no court holden before a conftable and marſhal be 


theſe many years, and there ſeeming to be ſmall likelihoo! 


its being revived, I ſhall refer the reader for the farther er 
. 7270 | A 


* 
«>. 


Ley 


report of the ſaid caſe. $6 fn 


tended juriſdiction. Salk. 363. 
S. 14. As to the ſeventh point, vis. Whether the ſaid 
court can be holden by commiſſion; it ſeems to be the better 


king. pinion of the court in Parker's caſe, That during the lunacy 
t ther an earl marſhal/ it may well be holden before commiſſioners 
as H deputed ta exerciſe his office; and it ſeems hard to ſay, That ſuch Lev. 230, 
to be, ¶ commiſſions, founded on the plaĩn neceſſity of the cafe, and intend- 
com ed to prevent a failure of juſtice, as to cafes of which no other 
been court hath conuſance, are againſt the purview of the petition of 
1 the Wright, made in the third year of the reign of king Charles the 
cel ärſt; which, complaining that commiſſions had been granted for 
with-iWhe trial of certain capital offences and other outrages, by the 


martial law, under pretence whereof divers of the king's ſub- 
jects had been put to death, prays that from thencetorth no 
a0 b ommiſſions of like. nature uiight iſſue forth to be executed as 
ban boreſaid. AE | | 


* 


a CHAPTER THE FIT TH. 
deo, ru COURT or rue JUSTICES os OYER 
7 p TERMINER. 4 
notice | F b g | I "= #1 Us BY 
fene FOR better underſtanding of the nature of the courts of 
s pro the juſtices of Oyer and Terminer and gaol-delivery, I 


thall premiſe ſome conſiderations concerning them in general, 


land, 
and then conſider the nature of each of them in particular. 


com 


common law, but alſo by ſtatute; to w 


ch purpoſe it is en- 


what eſtate, degree or condition ſoever they be, ſhall have 


cout any power or authority to make any juſfices of eyre, juſtices 
reli RM" of aflize, juſtices of peace, or juſtices of gaol-delivery : 
. But that all ſuch officers and -miniſters ſhall be made by 
r letters patent under the king's great ſeal, in the name 
. 7 and by the authority of the king's highneſs in all ſhires, 
0 


U . * „ 0 0 *b 

; counties palatine, Wales, &c. or any other his dominions, 

Ke. any grants, uſages, allowance, or act of parliament to 
the contrary not w ĩthſtanding.“ | 


As to what belongs to juſtices of oyer and terminer, and 


Naol-delivery in general, I ſhall examinc--Firſt, By what kind 
7 os EO of 


mination of this matter to the learned Sir Bartholomew S/owers*s Os in Park 
dne learnea d wrath „ „ 


Io Hil, Ce. Holt doubted of the poſſible exiſtence df the dourt of honour ; and af- 
ter a ſearch of precedents, granted a prohibition to u libel brought forwards, ia ſuch pre- 


1 Sid. 353. 


„ 41 
4 Comm. 266. 


dect. 1. But in the firſt place, it may nk be: improper to | 

remark, That the prerogative authorizing thoſe or any- other „ : 

uſtices, is inſeparably united to the crown, not only by the 1 Lev. 219, 
hi Bac. El. of Law 


ated by 27 Hen. 8. c. 24. That no perſon or perſons, of 
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| Noch 247. it ſeems, that nothing more is meant by theſe expre 


QF | | at AH 24 N C 1 I E H, 1 ? * 0 3 + '#" 
88 12 Ks 6 b „ 

bc inſtruments they muſt be conſtituted.—Secondiy, HS theit by 
authority way, Ne revived, or, determined, —- ll eve 
+444 4-1 +. , Thirdly) How: far the preciſe letter of their eommiſfions mut wi; 
be obſerved by ſuch juſtices ——Fourthly, - What form is u de 
| be obſerved in the adjournment of ſuch commiſſions. —— Fifthly, WW to t 
3 ow” fir "the" power given by them may betextended by other mor 
commiſfliohs to other juſtices, ot committed to fewer than were poit 
appointed by the former. ——Sixthly,” Whether ſuch juſtices cu can 
tt in one county to try sffences in another —Seventhly; Where uit 
- , their records! are to Be kept after” they ate determined. $a, 
Eighehly, Whether the fame” juſtices at the fame time may enecu ill conc 
both cömmiſſtons. eee e IG en eee Witt 
pe eng 8 5 I ents an YG ONSET Hf 04> $946) | exci 
Seck 2, As to the firſt point, wie. By what kind of infim f 25.» 
ment ſuch juſtices miuſt be Conſtituted. It ſeems to be laid do 281 
as a general rule in ſome of the old books, Thar though a juſtice 4 
(a) L. quinto 5 b diſcharged by virit under the great feal, yet that he cans perf 
Ed. 4. 13- 27. not, be made à juſtice by ſuch writ, but only by (4) commiſſon Wi :t<r% 


4x on 7 And it ſeems” to be holden, both by (b) Sir EAD Cole a unde 


Commiſh. 16, Sir (e) Matthers Hale, If any ſuch juſtices have their authority com 
15 by writ, though made in the ſame form and words that a leg ly a: 


6. dommiſſion ought to haue, pet their proceedings 7:6" why 7 anden 125 
5, if ſtric- e Auth 
b) 4 Faſt. 164. Iy examined, than that all ſueh juſtices muſt derive their autho- no n 


: J Summary Tity from ſuch inſtruments as are of a known, ſhred, and allow juſtic 
l Hale 23. ed form, warranted by ancient precedents; and it is only a d. £29 
141 Finch 227 pute of words whether ſuch inſtruments are to be called writs: Juſtie 

Koba 1. commiſſions; for if you take the import uf the word writ fm don 
geft of Writs (d) Fine/'s definition of it, Who Be That it is a Latin letterd . 
* the king's, from his higher courts of record, in parchment, fear It Te 

ed with his ſeal, and te/ted by bim, it ſeemeth that the moſt ap : And 

proved forms of commiſſions of oyer and terminer, &c. may wel the 

8 enough come under the general notion oſ - writs, which by the Me 
| ke Piach 0 laſt mentioned e) author are divided into writs original and cam wel 
| 1 miſfional: And: accordingly we find, That commiſſions of qe 5 

Tbecb 8 and terminer;. aſſaciation, and f non omnes, granted upon ſpecn 15 L , 
ar 123. eccoſions, are called: writs both by the (f) regiſter, -and allo bf FAD 

{s] r. N. B. (g) Fitz/erbert,” who yet ſeems not to approve of this general u. WH 

11, 111. tion of the ward writ, and ſays, That theſe, commiſſions ſhout er 


Crom. Jur. not properly be called writs. Alſo it is ſaid. by Sir Elan Pont 


131. Ole in his comment upon the ſtatute of Weſtminſter the ſeconds ix? 
Ch: 32.'which mentions the writ of oyer and terminer, that co rec: 
. miſſions were anciently granted by writ, by which he ſeems" a 


imply, That they are otherwiſe granted at this day; but he dath 155 
not tell us the. diſtinction between a writ and commiſſion; neſt 
can I find that the modern precedents differ from the old 09% 
but on the contrary, that it hath always been agreed, That * 

- the ſafeſt way to follow the old ones: But I muſt confeſs, ja 


* 


/ 


. 715 boring 125. all. 
ä as, were. (d ING: 'of this Kind” to e before the 12 51 15 7 cif : 31. 


6 EAW. And ther efdre Where it is Ser leid in 4% R 11 
52 0 ns (Es, 1220 commiſſions Hüve been directed to certain 8. Fe 
perſons 1 1100 certain offences, in orde r to have them A- HH: F. 


terwards leck 8026 othe! jultices, i it Ieems that it bought to be 


no more than this, 


, commiſſion of affociariqn to ſuch perſop, and commanding the 
Juſtices to xeceIve him, unleſs there be alfo produced a commiſ- 
cannot make a juſtice by ſuch writ directed to others; by whieh 


the party bimſelf, is called a writ both by the (s) regitter, (b) {2 1. 5 N Iuk 


| the beft rule of judging of the validity of any ſuch commitlions / 


[5 „% er OVER aww. ' TERMINER- 


i*% 


ever, 25 to the the e 0 150 18 es in 42 All. : 155 125, | . 
which f but briefly and o 70 77 Eng and yet 21 ä | 
be the 205 ouridation of what is ſaid' in the later books —_P 
to this matter; the charity thereof ſeems to amount to nd 

4 theſe two. followin oigts:—Firſt, That juſtices ap- : 
2895 gommisß ion to del Tod determine 8 5 beer 
cannot recęi ve an additional power by wit cirbcting thent to in- 

uire 0 Four fences ; and this ſeems to be dhe Kale of (a) Ca) S. P. C. 94. 

65 and (b) Firzherbert' in relatfon to this: matter (c) Se- (b) Indie. 7. 


its im powerin 's Ts to it quire” of 0 ences, — 3 


determine” them, are illegal, 1.54 24. 38, 


except in ſuch caſes wherein they” are allowed b an ent "Ut: ag 


— 227 LB 1G 

ders, At ſuch commiſſions were 10 the common Yarin bf ” 208 

commiſhons of ayer and terminer, though they be ſpoken” of on- 

ly as commiſſions of inquiry, As t the relblution in the Ing & 

(#) Quintq, of. Edward, the, fourth, which is the gther principal (f) Fol. 117; 

authority Euenn A matter, the impott thereof ſeeme' tobe 11 18 Ine 137» 
at a perſon cannot 155 be aſſociated to 


juſtices of aſſtze by a writ directed to "ſuch! juſtices; reriting a 


ſion af aſſociation directed to ſuch perſon ; for that the King 


it ſeems to be implied, That by a proper writ he may do it. 
And it is certain, That the commiſſian of aſſociation directed to 


Fi YEA and (i) Finch, and alſo by (x) Sir Eazverd-Coke, as f a i 
well as hy writ of admittance directed to the other: juſtices. (+) Finch 318. 
However,” it ſeems clearly to be agreed by all theſe books, That (k) 4 Loft. 107. 


13 thelr” conformity to known and ancient precedents z and this 
ſeems to be the beſt reaſon of the reſolution in 1 Anderſon 296. Popham 16, * 
wherein it is adjudged, ' Thar a commiſſion to a corporation, ap- 
pointing ſome of its principal members to be juſtices of gaol· de- 
livery, together with thoſe whom the king ſhould appoint from 
time to time, was void: For ſuch an authority depending on the 
precarious 2 pointment of other juſtices, is not agreeable to the 
known forms of ſuch commiſſions; but the other reaſon given in 
that book, for ſuch newly appointed jufkices not joining with the 
former, becauſe their authority commences at ſeveral times, ſeems 
not concluſive; for the authority of Jy appointed by writ of 
O 3 © © affociation, 


or THy;; COURT: os . JUSTICES: _ 


bert, is of 4 ' ſubſequent commencement "Fro: ul that of the 
Juſtices in the brit commiſſion; aud yet it is certain, That ſuch 
; may act jointly, Wat as will more r 5ppear f. in the fol 
2 Hale 24, 75 bit * 8 | | < | 


77 


thi n 4 3 1 23 7 5 


$ a. 3. As ty * W paige, viz, How the e | 


Fs 62 juſtices may. be ſuſpended,, revived, or determined, there's 
a» & >: «ho doubt but that their. power is wWholly ſuſpended by he court 
of king's bench firing, in. the ſame county for whi 05 are 

. RY wy con mi oned, during the 1 time of ſuch Kong, of ſpecially 3 the 
have notice thereof, as hath been more ful ewa, cep 
ſection 3 98 that their Ran 1s. revived of 
courſe, w he, ſaid court no longer ſits there, without any 
9 eck — 387 Kc. Alſo it is 1 5510 that their (a) authority 
12 Af. al. may be ee by 2 writ of ſuperſedeas, which 1s is prantable on 
| 1 a 1 proof that their commiſſion was un ly granted; in which caſe 
Strange 932. yk ep may be reſtored by a, wit of procedengdo, without any 
865. new commiſſion. But a commiſſion once dete! rmined, cannot 
be revived by any 'writ of procedendo, nor the j * ices authorized 


4 laſt. 163. er without another commiſſion. DE 


WY 1 Such . may be ia WY or 
"Impliedly. Expreſsly, by an abſolute pen 6r e 
from the king. nur ſeveral ways. | 

- $8. 5. Firt, by the demiſe of the king yy 225 ts were 
granted. But this miſchief. is in a great meaſure obviated by 
late ſtatutes, as hath been more folly 18 ov, 13 fl 
ci. 4. ſections 1 1 12, 13. ke 4 
N Sec 6. 8 according 20 7 opinions, b y the at 
tice's acceptance of any new name of dignity, as Od of duke, 
kk.!night, or ſerjeant, Kc. Bur this is remedied. by 1 Edu. 6. 
. 7. by which it is enacted, That if any perſon being in an 
of the king's cammiſſions whatſoever, ſhall fortune to be made 
| © or created duke, archbiſhop, marqueſs, earl, viſcount, baron 
iro. Car. 104, «. biſhop, knight, juſtice of the one bench or of the other, or ſer- 
it "REP: 81. 6s jeant at. law, or ſheriff, yer that notwithſtanding he hal 7 
-- + main commiſſioner, „ Kc. But it hath been queſtioned, whe 
| ther the dignity of a baronet, which has been created fince tit 
bree, Jur. ſtatute, be within the equity of it ?. | 
128. 
. Sect. 7. Thirdly, by holding a ſeſſion but adjourning 
B. Comm ſſi. if the commiſſion have no time limited for .its continuance ; ® 


* * vbere it is appointed pro hac vice only; but If it be granted iu 0 
Dyer — *5* a certain time, or quamdiu nobis placuerit, it does not ne arllf 


4 Inſt. 165. require any adjournment; and therefore, if the court holden bf 
x Leon. 270. virtue of ſuch commiſſion, break up without any adjournment, 
* upon à Vo: id one, as being made without the conſent of the m- 

jority of the commiſſioners, yer it may be holden again on 3% 


ſummons. } of 


x ty ”S 8 * 7 ” ' 
> ? - x * ** 


* over AND "TERMINER, 2 
Seck. 8. Fourthly, by granting a new commiſſion Big 2 

erſons of the ſame nature with the former, though hut for 

part of the diſtri for which the farmer, was granted, as ſome 

ſay: And whether (a) ſych new commiſſion be for a certain time, (a) Brooke 


or prohat vice only; yet the former commiſſions thall remain (oh in 0 rn 
force, ſo far as they are confiſtent with the latter; aud therefore (b) Ibid. 8. 24- 
it ems certain, that a cqmmilſſion af the peace is nat 22 
as to its authgrity relating ta the peace, N new commiſliqn 
hear and determine; felonjes. But it hath been (c) holden, — 9 it (e) Ibid. 8. 
;s determined as td its. authority relating to felonies ; but this 
ſeems juſtly queſtionable, not only as being contrary to common. 
practice, bas alſo SERA juſtices of peace, as ſuch, ſeem tg have 
authority b . 3: t0. hear. and determine felonies, withopt: 
any "Foal of tei in their, en far e oſe, as will 
more fully he ſlieyn, chapter the eighth. eems certain, 
1 that a cammiſſion of ( %. geol- delivery ſhall 190 A derrmine by. (d) Idid. 44 
a new commiſſon of oyer and terminer, becauſe they are 
of different natures. 0 ) Alſo it ſeems to be Thar, not only [ej Ibid. 5. 
from 2 and 3 Ph. and "Te C. 18. ſer forth more ar large, ſec- 
tion twelfth, but alſo in c afes not within the Farute, that a com- 
miſſion of peace far a certain town determines not the authority U.) summary 
of the corporation, having a grant from the king, that the mayor 163. 
and his ſucceſſors hall be jultices of; the peace within its limits, 3 409. 
becauſe ſuch 3 grant is jrrevacable, (). Alſo it ſeems certain, , 4 Loft. bg 
that no new commiſſion doth determine an 0 one, Ws the nr 
former PAI: have notice of 1 . 2 | 2 LR 6, 
Seck. ' Such notice: may we iven 1 ; jmpli6d. Ex- 
preſsly, b y (8) ſhewing the 9 0 conimiſſion to the former com- 1 Summary 
miſſi oners, which certainly deterinines the power of all thoſe to 4 Inft. 168. 
whom i Ir is ſhe wn. pied, two manner of ways. Keilw. 116. 

|  — Jur. 


be 4 


$2 10. Firſt, by: 0 holding a ſeſſion by force of u the new 10355 4 8. B. 
commiſſion, which. feemeth to be a r to be à matter ſo no- ee 186. 1 
e 


torious, that the firſt Oe thall primed: to have notice Summary 162, | 
255 it. | 2 Hale 28. 


85 | „ Dye: 355. bs 
2 7% Summar' i164 
ay X45 Sers according to the Seel opinion, by pies 41:ſt. 165 


B. Comm. 
e che TO commiſſion in the DP. | | | L Gs 


deck. 12. As the authority of the juſtices appointed by any 
former commiſſion, is determined by a grant of a new ove in 
the manner above” mentioned, fo likewiſe were all proceedings " 
before ſuch Juſtices diſcontinued at che common'law. To re-. 
+-gedy which inconvenience it was enacted by 1-Edw. 6. c. 7. 
6. „That no manner of proceſs or ſuit made, ſued, or had 
” * before any Juſtices of aſſize, gaol-delivery, 1 * and termi- Sid. 248 
ner, juſtices of the peace, or other of the ing's commiſ- 2 
- ſoners, ſhall not in any wiſe be diſcontinued by the mak ng B. Cor. 178. 
* and publiſhing of any new commiſſion or aſſociation, or by 
C4 * « altering 


4 


er rn COURT or Tur JUSTICES R. x; 


e altering the names of the juſtices of aſſize, gaol- delivery, oyer 
and eaſing, juſtices of peace, or other the king's com- 
* miffioners,” but that the new | juſtices of aſſixe, gaol-delivery, 
and of the peace, and other 'commilſioners, may proceed 
in every behalf, 4s if the old commiiffons, juſtices, and com- 


miſſioners, had ſtill remained and continued not altered? 
„enn. 3 x M4 4997 x yt #4 Ts * FLESH 4 436: om, 


* 263 u 903 i 2314! (hed's * 4 | d 
Sac. 13. And it is farther enacted by 2 & 3 Ph. and Mary, nes a 
| ec. 18. That all and fingular commiſſions granted to any city or other 
2.» >") @/town-corporate, not being a county in itfelf, for the keeping of With ſu 
«their peace and delivery ofthe priſoners remaining in the gavls ntion 
« of any ſuch city or town-corporate, thall ſtand, remain, and tent, 
be good and ayailable and effectual in the lay, to all thrents 0 
7 ragen and purpoſes; the granting of anyelike commiff. ſuch 
Aon of peace” bt gaol-delivery, to any commiſſioner or commif. I., ur 
ſioners for the conſervation of the peace, or erg of the ntion 
T priſoners remaining in the gaol of any ſhire, "lathe, rape, Nen i 
„ riding, or Wapentake within the realm of England, bearin eſtion 
«date after the ſaid commiſſion or commiſſions granted as is 7 only 
« aforeſaid, to any ſuch city or town corporate, nt, being, 4 it to 
«aforeſaid, a ecuncy in fffelf, to che tontrary? nett, chltend. Mſen ho 
, jon to 
1 $48. 14. As to chte chird point, vie. How far the preciſe jet. Bi 5.5 
74 A a1, der of ſuch commiſſions muſt be obſeryed by the juſtices, it D, an 
dom, Iuf. 126. faid to be agreed, That if a commiſſion of oyer and terminer, „the) 
L. quinio E. 4. Kc. be awarded to certain perſons to inquire at ſuch a place, eu 6 
15377 they can neither open their commiſſion at another, nor adjqurn * 
dic 28. 8 1 J fell TEA IKID TIRE 10.1 how 
3ſt, 3. it thither, nor give judgment there; and that if they do, all thei ed 
2 Hale 24. proceedings ſhall be eſteemed as coram non j udice Vet it is ences 
1 agreed, that juſtices appointed by commiſſion pro hac vice, may all ſer 
OR * adjourn their commiſſion from one day to another, though there d, to 
Kelynge 37. be no words in their commiſſiog to ſuch purpoſe; for nothing can Mes, | 
de mote reaſonable, than to intend that a general commilſion, 
authorizing perſons to do a thing, daes implicitly allow thaw dect. 
Tonvenient time for the doing of it. A 
; 3 t 
Sect. 15. As to the fourth point, is. What form is to be * 
o obſeryedin the adjournment of ſuch commiſſions, having alread), t if al 
in the foregoing part of this chapter, in the 6th and 1 3th ſed of th 
| ons, incidentally treated of the principal queſtions relating to d.. 
i this matter, I ſhall only take notice.,in this place, that it ſeems * fe 
I Ines moſt proper (a) to enter all ſuch ad gurnments in the preſent ed, 
3 tenſe; yet it is ſaid, that the entry of them in the preter tenſe, . 
| [>]: $39. 348. is made good by the multitude of precedents: (b) However, it I that 
-2 Keb, 284, ſaid, that this court will never intend that there was an adjourn- Ev 
24 Hale 23. ment, if no entry at all were made of it. H 
* ; | : | | *0 elt, 
Seck. 16. As to the fifth point, wis. How far the power! vo or 


ve 


. ei eee 


” 


. of OYER aw TERMINER, „ 


er Nier' juſtices, or committed by fewer than were appointed Ie — 
Ne e former; it is certain; that new commiſſioners of this kind - 
y, Wy be added to the former by a writ or commiſſion of aſſocia- 

ed a, which ſetting forrh the purport of the former commiſſion, - 


clares the kings pleaſure to "aſſociate to the perſons, ap- ,, - 
inted by the firſt; thoſe to whom ſuch new writ or oommiſ- Reg. * 

5 « . 2 L: ; : J "Y . g 6.98 = 4 4 5 py 
n is directed, provided that fuch new juſtices attend at the Finch 318 38. 


rr, Nies and places appointed by förmer; and it is 1 Sum. 189. 162. 
or other writ to the former juſtices, commanding them to ad- 4 Juſt. 166. 
of ch ſuch new juſtices as their aſſociates, with the proviſo above 

ols ntioned z and the writ to the perſons ſo affaciated is always ; 

nd tent, and that to the other juſtices to admit them is cloſe. L. quinteB., 
its, tit hath been () reſolved, that the firſt juſtices are not bound ch 


ſach writ to admit the perſons named in it as their affoci- 


if. , unleſs they produce ſuch patent of aſſociation as is above 

the ntioned directed to themſelves, as hath been more. fully . 

pe, Neon in the firſt ſection of this chapter. And it hath been (6) [b]JL.quintoE 
i . e e ae es ö ien, 
ing eſtioned, whether a ſpecial commiſſion of aſſociatian, relat- 130, 131. 
1s BW only to a particular cauſe, can aſſociate the perſons named F. Affze, 17. 
KL it to juſtices appointed by a general commiſſion ? Alſo it hath 32 H. 6. 10. 


n holden, That the king can grant but one patent of aſſoci- 
jon to one commiſſioon. RSA 13 


$4. 17. If after juſtices have fat by virtue of a commif- 
v, and taken divers indictments, and awarded proceſs there- 
„they ſhall all, or ſome of them, die, the king may rant 


hew commiſſion to thoſe, who are living only, or to others, Reg. 128. 
urn manding them to continue the proceedings begun, and to F. N. B. 122. 
heir 


vceed upon ſuch proceſs, and to hear and determine all the 113, 114. 
ences in the former commiſſion :* And thereupon . the king 

all ſend a writ unto the executors of the juſtices who are 

d, to ſend the rolls, records, and proceſſes touching the pre- 
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can cles, before the new commiſſioners, c. | [ 
jon, ' GA I 4 N ; | 
1m Seck. 18. After a writ of aſſociation, it is uſual to make Ree. 124. 


a writ of /i non omnes, directed both to the firſt juſtices, ane 2105 — 


- 


o to thoſe who are ſo affociated to them, which, reciting the 


5 _ ” * 


- l 
o 


) be port of the two former commiſſions, commands the Ju ices, 
20), f all of them cannot conveniently be preſent, ſuch a num- 
c. F of them may proceed, Ac. Es 
a deck. 19. As to the fixth point, oi. Whether ſuch juſtices 2 Hale 21. 22. 


y fit in one county to try offences in another? It ſeems 3: 1n%: 27. 


FP A te —— — ooans 
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| | Sum. 162, 163 
ſent ced, that regularly all offences are to be enquired of, heard, Dyer 286. 5 | 
DIE, determined in the county wherein they were committed, Pop. 16. 17. | | 
It 1s i that the king cannot authorize the taking of them in ano- ' And. 291, | 


** 
* 


Vet it was adjudged in the caſe of the city of Glouceſter, — 793 

it if the king grant to a city the privilege of being a county 796. t 

elf, diſtinct from the county within which it hes, with a 

o or reieryation that the juſtices of oyer and terminer, &c. 
; for 


=. 
Ls 


_— or TRE COURT « or THE jusriexs ry 


1 £13 for the: county at large, may ſtill fir. in ſuch city, ſuch refer 
tion makes the city ſtill remain part of the county for ſu 
1 purpoſe, and conſequently that an indiQment found within {ut 
(H Rex and city, of an offence in the county at large, is good (). Alſo it 
Couith,? x Tris. certain, That, by a ſpecial cuſtom, indictments of offences vil 
21. Geo. 3. in a county may he taken in a place out of it; as they are in fi 
Dougl. 760. taken both for Middleſe x and London at the Seſſions-ball 
onto 5. Newgate, which- ſtands in London: for it ſhall be intend 
Wood 619. chat, at the original diviſion of 1 — from Middleſex, the 
was a. ſpecial proviſion made for this purpoſe. Alſo it is d 
Cro. Elis. 137. tain, That the king may grant a ſpecial commiſſion of oj 
<a 22.220 and terminer, to ſit in one county for hearing ad dete 
low. 390. offences, whereof indictments have. been found in another: 
it is agreed, . he "wk wa ”y 2 "el Jar of RE prop 

85 — County... | ; : ITS. k Sk 41 
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TIN! 


2 Hale 31. 36. Secß. 20. Ny to Hts ſeventh FEI Dix. Where 902 econ 
14 H. 7. 18. 'of ſuch juſtices are to be hogs after they are determined, iti 
' | enacted by 9 Edw. 3. c. 5. - That juſtices of aſſize, gaol-d 
_.& Hyery and of oyer and terminer, ſhall ſend all their recon 
and proceſſes determined and put in execution, ro the exc 
% quer at Michaelmas, every year once, to be delivered ther 
and the treaſurer and chamberlains, which for the time ſha 
A be, having the fight of the commiſſions of ſuch juſtices, { 
receive the ſame records. and proceſſes of the ſaid juli 
“ under their ſeals, and keep them in the treaſury, as the mu 
te ner is; ſo that the juſtices always do firſt, take out the eſbrl 
©. of the ſaid records and proceſſes againſt them, -tq 528 to 

* 6 exchequer as my were wont ne | 


Nen Seck. 21. As to the eighth point, vis, Whether the ſame 
17, 24. tices at the ſame time may, execute both the commiſſion of 
- pov Jur. nas, and terminer, and alſo that of gaol-delivery ? Ir ſeems certaul 
. 34, 166, this day, that the ſame perſons being authorized by both th 
Summary 160. commiſſions, may proceed by virtue of the. one. in thoſe ai 
iy, 47- wherein hey have no juriſdiction by the other, and execute ic 
R the ſame time, and make up their records accordiif 
But this doth not ſeem to have e an, — in ſon 
times. ſe : 


AND now 5 to 3 Po a nature of each of the a0 
mentioned commiſſi ions in particular; and firſt of that of opel 
terminer, concerning which I ſhall endeavour tu ſheu, Ta 
Trs ſeveral kinds. Secondly, To what caſes the juriſci 
given by it doth extend, PR To Onan, and on whit 
caſions it 1s grantable. Ke | 


Asto * firſt point, theſa commiſſions are of two hints Fi 
General. | Secondly, Special. 


. or OYER anv TERMINE 7 
_ Gee. 22. At this day the common form of: fack 3 general 4 lat. 163. 163. 


ommiſſion is, to authorize the perſons to whom it is directed, Crom Jar. 
three or four of them, of which number” either ſuch or ſuch fie, 
wrticular perſons among them are ſpecially appointed to be, 2 aft; Argo 
) inquire by the oaths of lawful men, and by other means, of 2 Hale an, 23. 
| treaſons, felonies, and miſdemeanors, being ſpecially aan... Lie 
Woned, and of all others, in ſuch and ſuch 'counities, and to 

ar and determine the ſame at certain days and places ta be © 
pointed by them, c. For which purpoſe the king acquaints lignans i 


hin fud 
Alſo it 
es wil 
e in fi 
8-hallt 
ntende 
x, the 


z 5 94 


t 1s em, that he hath ſent a writ to the ſheriffs of ſuch counties, 7 
' of WS mmanding them to return a jury before them, at ſuch days and 


THE 


* 


ſuch offences, Se * 10 


ces as ſhall be notified by them, in order to mal jnquiries 
$8. 23. It is obſervable, That the above mentioned come 34. AC. 8. 


. - . . »” 


her: 
e Prop 


don makes no mention of the ſuit of the party; but it feems 42 2 
ren have been anciently the moſt common form of ſuch commiſ- 4 41. 
ned, ſon to direct the juſtices to hear and determine offences, as | 

1 Of ſpecial commiſſions of oyer and terminer, there arè many ,, Hale 10 to 24 
d then reoedents in our ancient law books; as. 

n Seck. 24. Firſt, (a) For the inquiring and determining of (2) Reg. 123. 
un dme particular enormous violence done to the party at whoſe F. N. B. 110. 
oy dmplaint the commiſſion is ſu de. | 


ge err Se#. 25. Secondly, (b) Or for inquiring and- determining of (b) Reg. 128. 
reſpaſſes done to the poſſeſſions of a biſhoprick while the tem- 127. 
ralties were in the king's handjlseseses. 2 * 
fame er 26. Thirdly,. (c) Or for inquiring and determining of (e) Reg. 126. 
juries offered to merchants, Cc. under pretence that their F. N. B. 114. 
demi; were wrecked. l. ail 4 


oth u 5:2. 27. Fourthly, Or for inquiring and derermining of Reg. 126. 
noſe ppreſſions-of underſheriffs and baillffs and other officers ; IG FN. en. 
ecute u hich the king may fend à writ to the high ſheriff, command- 

cord him, as far as-in him lies, to remove ſuch perſons from their 

in ſon es till ſuch inquiries be made. . ; 


Seck. 28. Fifthly, Or for inquiring into the want of re- Reg. 127, 128. 


rations 'of. 5 - - 4 Burn 196. 
0 ſea walls, ditches, gutters, ſewers, bridges, . 


I 4 hs : | „ 1 Bac. Ab. 654 
1 * 29. Sixthly, For hearing and determining the right 

: 100 x title of certain perſons claiming an office, &c. Yet we | 
| wht in Dyer, That the defendant, ſued before ſuch commiſ- Crom. Jur. 138 


* demurred to the juriſdiction of the court; and it ſeems Dyer 175. 
to be clearly ſettled there whether ſuch commiſſion be good. : 
> 30. It is obſervable, That ſome of theſe ſpecial com- 1 laſt. 419. 
kar by ere mentioned to be granted at the complaint of the Res. 113. 125. 
uiar perſons ſuppoſed to be aggrieved ; others at the com- 
plaint 
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£29341 335] x ticular perſon, and authoriging..the jultices 99 lend ar aj 


or THE COURT or THR JUSTICES, * 


» £4» 89 


. 
laint of n perſons ir in general withour _— then, 


1 8 * ee at all. | N 


Ig 5 Ms 
SY 1657 25 1. Also hare ar previews e op comm 115 
; An ee nature, granted: an particular occaſions: „but {id 
Se a ped | al mige haying bern of late much diſuſed, Ik 
N. B. All Acer the ;readey jor 4 Wars; exact knowledge of 11 7 LY 
dove by com et, and A. Maura Brævium. | 
Taiiflioners nene ee Stuzuge 868. tat 1-00 onten 
B. Sek. 3. As to the ſecond point, wis. Ts —— 
* 8 Fricke ven by the commiiſion of oyer 'and erica 
eee 2 generally ſrid, That the juſtices baue no pon 
12 Co. 32. from it Weed agamſt any perſons, but thoſe Who are 


3 $4. 27. dicted al in themſelves, becauſe the words. of it are, 


I + 10 aus, 15 #4. determine; 4 by which 1 it ſeems 

t th ey m & jnquire of an vffence Before th 
5 2 and determine i it - But this 3 depend ? 
1 Neat oh E.. wording : "general ;comtiſſiong, "Which g KY 
40 5 uch form, toil) by, no means proye. thar g'1 xecial gil | 
— of ayer and terminer, Teciting | an indictment of 2 "i 


ceed upon it to try the.gfte ot go * ACCoral 

Crom. Jur. we find, That x Ao Leanne . Da * 8 5,800 BY 
A , 366 386. : Leicefter, by virtue af ſuch a commiflion, was nat objedt 
Jegainſt on this account, in the e e bed 

ported i in Phwden's Commentaries. 


24 


Sect. 33. It ſeems to be () agreed, That kao ad 

g 4 Albit a thing, and duth rot appoint in whaz court, it fel 
- ſt. 164. puniſhed, the offender may be indicted heſore juſtices ot of 
| and terminer, becauſe the king hath a prerogative of fuingi 
Tr. 236. what court he will. But it hath been (b) adjudged, That 
19. 30. ſuch ſtature appoint that the offence ſhall be deternuned i 

Cr Fl. 538. any of the king's courts of record; it can be proceeded 25 
185 46 only in one of the courts of Weltminſerzhgit;; be becauſe thd 
being the higheſt courts of record, ſhall he intended to, 

only ſpoken of ſecundum, excellentiqn.z And if the act ſhoulds 

taken literally to intend, any court of record aufe i 

ſheriff's turn, court leet, and pie- powders, and all others 

ferior courts of record, would be within the purview of it 

and it is farther rea ſonabl e to conſtrue the 5 to extend. 

the ſaid courts of Wäſtminſter only, becaufe the king's auth 


ney always attends there whoſe office ir is, if the defend jo 

pflead ' a" ſpecial plea, to make a replication; yet both r. ag 

4lnft 164, 165. ward Coke and Sir Mathew Hale ſeem to be of opinion, rem. 

Sammary 161. on a ſtatute ſo worded, the proſecution may be in any cou tics: 
ee 29, mw of oyer and terminer. And indeed ſeeing the above meatil 

” ed limitation of ſuch. ſuits to courts of rec d, is no 18 Heck. 

than the law would have implied, if it had not been expreſſed “Tha 


and i it is agreed, ＋ Bat if i it ban not been . the fu 
4 v | mig 


my 
"reſſe 
he fy | 
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41. ir 
l. 5. r OYER Ap TER 
ighe be in any court of oyer and termĩiner, it may be reaſons 
ly argued, chat ĩt may be brought in any ſuch court not with- 
anding ſuch limitation, according to the common maxim; 


* 
”" Ws. 


* 


* 


önſidering that the court holden before juſtices of yer; &c. 
4 court of recbrd of a very high nature, and much regarded 


che law. And, as to the objection, that the conſſruction 


ntended for, would extend ſach ſuits to all itferior courts 
F record, it may be anſwered, that it would only extend them 
d ſuch courts of a general juriſdiction, wherein ſuits of like 


hority, inſtituted for ſpecial purpoſes, and confined either 
d offences at the common law, as the court-leet and ſheriff's 
fn are, or to contracts of a ſpecial nature, as the court of 
de- pow ders is: As to the obſection, That it is moſt reaſonable 
d conſtrue the ſtatute, to intend only ſuch courts wherein the 
ngs attorney attends, the ſame may be ſaid in relation to 
rofecutions on ſtatutes which mention no court at all wherein 
hey ſhall be brought; and yet it ſeems to be certain, That 


erminer : Neither do I find any reaſon aſſigned, why the King's 
rerogative, of chooſing in what courf he will commence a ſuit, 
ould be reſtrained without expreſs words in this caſe, where 
ourts are mentioned in general, more than in the others where 
hey are not mentioned at all. Beſides, it ought to be conſi - 
lered, That if ſuch proſecutions are to be confined to the courts 
f Weſtminſter, no offence againſt any ſuch ature in any coun- 
7, but that wherein the king's bench fits, could be indicted at 
l; for it is certain, that no offence can be inquired of out bf 
he county wherein it was committed: Alſo fince 21 Jac. 1. c. 


g. ſer forth more at large in the chapter concerning Tyfor- 
ations, which reſtrains all proſecutions whatſoever on penal 
ſtatutes to their proper counties Cas the conſtruction of the ſaid 
ſtatute is now ſettled), if ſuits on ſuch ſtatutes conld be brought 


dnly in Weſtminſter-hall, no offences out of Middleſex could be 
proſecuted at all. | neee 


Sed. 34. As to the third point, vis. To what per ſons, 
and on whit occaſions, commiſſions of oyer and rerminer are 
grantable, it is enacted by the ſtatute of Weſtminſter 2. e. 29. 
That a writ or treſpaſs (ad audiendum & ' terminandum) from 
* henceforth ſhall not be granted before any | juftices,  excepr . 
1 juſtiees of either bench, and juftices in eyre, unleſs it be for 
. an heinous treſpaſs;. where it is neceffary to provide ſpeedy 
. remedy, and our lord the king of his ſpecial grace hath 
thought it good to be granted,” | a 21 


4 v2. 35. And it is farther enacted by 2 Edw. 3. c. 2. 
That oyers and terminers ſhall not be granted but before 
| | ; « juſtices 


ture may properly be brought, and not to courts of a limited 


od expreſſio corum que tacite inſunt nihil operatur ; eſpecially p. xgoin 173 4 


eh profecurions. may. de brought in any court of oyet and Dy. 226; 


55 


Thel. Dig. 1, 


ipecial commiſſions, which cannot be feared from the gener 


Reg. 126, 177. 
F. N. B. 112. them, by the jnſtices aſſigned to determine the matter, whid 


Reg. 124. 145 


' 


_— 
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oye 
ad th 
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r juſtices of the one bench or the other, or the juſtices erran 
and that for great hurt or hbrrible hah s, and of i 
„„ e 


Seck. 36 Alſo it is enacted by 34 Edw. 3. e. 1. 
« writs of oyer and terminer be granted according to th 
| © ſtatute thereof made, and that the. juſtices which ſhall \ 

« thereto aſſigned, be named by the court, and not by th 
46 * C4 . | 
Seck. 37. It may perhaps be argued from the gener 
words of theſe ſtatutes, That no commiſſion of oyer and ter 
miger ought to be granted to any, but ſach juſtices as there 
mentioned, and on ſuch ſpecial occaſions. And Sir Edu 
Goke, in his comment on the ſaid ſtatute of Weſtminſter 2. dx 
not ſhew whether all ſuch commiſſions in general are meant 
be reſtrained by it, ur ſuch only as are of a particular nature 
yet if the intention of the ſaid ſtatutes be fully examined, 


| ſeems reaſonable to confine the purview of them to ſpec Sf. 

_ commiſſions of oyer and teranner, granted at the complai judi 

of particular perfons, upon ſome great injury ſuggeſted to han wy 
MM 


been done to them; not only for that ſuch ſpecial commiſſion 
for redreſſing of a particular grievance at the ſuit of the par 
ſeem to come more properly and generally under the notion 
- writs, than general commiſſions iſſued by the king as the con 
mon diſpenſer of juſtice to his people, without any particul 
application from, er regard to any particular perſon; but all 
becauſe there may be a miſchief to the object from fud 


ones; for the party who ſues out ſuch a ſpecial commiſſion, md 
thereupon take out a writ to the ſheriff, commanding him i 
arreſt the goods ſuppoſed to be wrongfully taken, away, and i 
keep them in ſafe cuſtody till ſome order be made conceriin 


may be very inconvenient to the perfon complained of, Nets 
can it be imagined, that the ſtatute intended to reſtrain gener 
commiſſions to enormous treſpaſſes, which could not but hinds 
the due execution of juſtioe, which requires the puniſhment d 
all kinds of miſdemeanors, of which ſuch commiſſioners are ti 
uſual and proper judges. But it is reaſonable indeed, that fd 
{pecial commiſſions ſhould not be granted but upon urgent & 
. cafions ; and accordingly we find precedents for the ſuperſediſ 
of them, where the king has been informed, that he was in 
| poſed upon in granting them on a ſuggeſtion, that the in 
complained of was of a heinous nature, where in truth it u 
but a flight inconſiderable treſpaſs. ME 


Fi Keck. 
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ho reg 
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apter, 


1. 6. or Tue COURT or GAOL. DELIVERY. 
For other particulars concerning the proceedings of juſtices 
oper and terminer, ſee the chapter concerniog Approver, 
d che chapter concerning Proceſs againſt the Jury. 


CHAPTER THE SIXTH. 
or Taz COURT or GAOL DELIVERY. 


OR the better underſtanding of the nature of the commiſ- 4. Comm. 267 
? fion of gaol-delivery, I ſhall conſfider—Firſt, What ' ought 
be the form of ethos dly, What juriſdiQion the juſtices 
thorized by it have by the common law. —Thirdly, What by 
atute.— Fourthly, In what place they ought to hold their ſel- 
Dns. — | ; | i 


7 


get. 1. As to the firſt point, having already ſhewn that Cb. 7. 

judicial commiſſions muſt be agreeable to ancient precedents, Cn. 8. 

ſhall only ſhew in this place, the purport of the moſt uſual & ow. 168, 

\mmiſſion of gaol-delivery, which is a patent in nature of a 12; . 

tter from the king to certain perſons, appointing them his 2. Hale 32. 

tices, or two or three of them, of which number either For the torm of 
: . > the commifſion 

ch or ſuch a particular perſon among them is eſpecially re- of r 

ired to be, and authorizing them to deliver his gaol, at ſuch vide appendix 

place, of the priſoners in it; for which purpoſe it commands 80 ath com- 

em to meet at ſuch place, at the time which they themſelves Oy 

all appoint, and informs them, thar for the ſame purpoſe the 

nz hath commanded his ſheriff of the ſame county, to bring 

| the priſoners of the gaol, and their attachments, before 


em, at ſuch day to be appointed by them, 


Leck. 2. As to the ſecond point, vis. What - juriſdiction Sum. 188. 
ſtices of goal-delivery have by the common law; it ſeems to 2 Hale, 32, 33. 
clear, That they may by common law proceed upon an int 4, e 
Qment of felony or treſpaſs, found before other juſtices, B. Cor. 179. 
ainſt any perſon in the priſon mentioned in their commiſſion, and 12 Co., 32+ 
dt determined; and therefore theſe words in the ſtatute of | 
Edw. 3 c. 2. * That the juſtices aſſigned to deliver the gaols 

ſhall have power to deliver the ſame gaols of thoſe that ſhall 

be indicted before the jnſtices of peace,” ſeem only to be in 

=rmance of the common law. And herein the authority of 

ele juſtices differs from that of juſtices of oyer and terminer ; 

ho regularly can proceed only againſt perſoi's indicted before 

emſelves, as hath been more tully thewa in the precedent 

apter, ſection thirty-two. f e OY 


$8. 3. But it is ſaid in ſome (a) books, That juſtices of (9) Fg. 
ol-dellver ſ, Her. 20. 179 _ 
J, as ſuch, have no power to take any indictment; B. Commifſſi. 
or? h 24. 
but 1 And. 111. 
P. Cor. 47. 


8 
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— — — — K 
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but che common opinion, that they haye ſuch power, ſe 
LJ I And, 111, much more agreeable to reaſon ; for (a) ſurely it cannot bol! 


=_ 188. implied in their commiſſion to deliver priſons of their priſoi may 
2 Hale 34 that they muſt. have authority to make ſuch deliverance hy cann 
Alnſt. 168. courſe of law, which cannot be without a proclamation, if thai purp 
be no proſecutions of # proper trial, if there be one, in o Tha! 
N to which there muſt be an accuſation of record, without wii agair 
the priſoner cannot be arraigned of wk yet t 
S 1 8 9 #3. 4 ach | OY And 
{b] S. P. C. Seck. 4. Allo it hath been (b) holden, That juſtices of gaol- dc baile 
108. very, as ſueh, have no power to deliver the gaol of perlons om E 
2 TS. 4 mitted for high treaſon, perhaps for this reaſon, becauſe ret 
F. Cor. 47. being a crime of {6 high a nature, and againſt the king him, e 
1. And. 111. ſhall not be included in the general words of a commiſſion, 3 that | 
tried without the king's ſpecial direction. And this op ran 
ſeems to be much fayoured by the preamble of the ſtatute d laid t 
Hen. 5. c. 5. wherein it is recited, That the puniſhmen de de 
- counterfeiring nioney (which is a ſpecies of rreaſon) pertaite the ch 
not to any jucges of the realm, but to the king's juſtices bek . 
| himſelf; or to ſpecial: commiſſioners thereto aſſigned ; and ther 010 
upon it is enacted, That juſtices of aſſize ſhall have powell... be 
| „ the king's commiſſion to hear and determine the offence aboy | 
en 4 laſt. 169 mentioned.” Vet the contrary opinion is not only warranted [OF 
Sum. 199. very great (o) authorities, but alſo it ſeems more agreeable tore power 
2 Hale 35. ſonz for ſince the words of the commiſſion are general, and incl acquit 
a I 4. all priſoners alike without any exception, why ſhould thoſe made, 
are accuſed of treaſoh, be conftrued to be out of the meaniny juſlice 
them more than others? Eſpecially conſidering, that the great 
the erime is for which a mn is impriſoned, the grouer har By 1 
ſhip it is for hun to lie under the terror of a profecution fi. 44 
without being admitted to ati dpROrtunity of clearing his innocen 
And the ſtatute of 1 Edw. 6. c. 1. which authorizes ſubſequ 54 
commiſſioners of gaol-delivety, to give judgment of death agu pf gac 
ſiuch as were found guilty before” other commiſſioners of ve! 
. delivery, of treafon, &c. and reprieved before judgment, ci $8 
ly ſuppoſes ſuch juſtices to have power in treaſon as well M+-01-4 
other caſes. | | | Ring 
| 5 : | 
P. Cor. 77. deck. 5. It ſeems clear from the words of the commig bo be 
that theſe juſtices have nothing to do with any perſons ni deck 
cuſtody of the priſon mentioned in it, except in ſome ſpecial else: 
for if part only thoſe who were accomplices to the ſame f one 
be in ſuch priſon, and other part of them out of it; fuc1ccdici 
tices, for the neceſſity of the caſe, may receive an Moch p 
9 H. 4. 1. againſt thoſe who are out of the priſon, as well as thoſe who f owing 
8 N in it; which appeal after the trial of ſuch priſoners ſhall a 
'* = % moved into the king's bench, and proceſs ſhall iffue; al- 
thence againſt the reſt. But if thoſe out of priſon ſhow V 


emitted in ſuch appeal, they could never be p ut into! 


0 


4 


” 
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other, becauſe there can be but one appeal for one felony. Allo, © - 
it is ſaid both by (a) Staunford, and (b) Hale, That ſuch juttices (2) » F. 1 
may receive an appeal by bill againſt one let to bail. But T (o) — 2 
cannot find any authority in the (c) books cited by them for that e 201. 2 
' purpoſe, to warrant this opinion (1) ; for though it be true, X al. GW 
That the court of king's bench may receive an appeal by bai], - {ps 9 
againſt one for whom bail is filed, as being in cuffodia mareſchall ; 9 H. 4 2. 
yet this ſeems to depend on the particular uſage of that court. * ＋ 10. 
And I do not find it ſaid in any book. That thoſe who are P. M1, 3 
bailed by any other court, are looked upon as priſoners in the 13 
priſon belonging to ſuch court, but only in the cuſtody of thei- 228 ; 
ſureties, who may detain them wherever they pleaſe. Howe- 81. + <a 19s 
ver, it ſeems to be agreed by all the books. abuyementior.ed, Hale 38. 
that ſuch juſtices have no more to do with one let to mainprize, | 
than if he were at large, becauſe ſuch perſon can in no ſenſe be 

faid to be a priſoner, ſince it is not in the power of his ſureties 

to detain him in their cuſtody, as will be more fully ſhewn in 

the chapter concerning Bail. | : | 


=y 


(1) 10 is ſaid, 2 Hale 38. That Juſtices of gaol- delivery may receive an ayPralL BY 
BILL againſt a perſon being in cuſtody; and take an INDICTMENT againſt one admitted 
to bail, tor which 21 Hen, 7. 33- 4. 9 Edw.4- 2. A. 39 Hen. 6. 27. B. are cited as authorities 


deck. 6. It ſeems clear, That ſuch juſtices have not only 4 Iaſt. 167. 
power to diſcharge ſuch priſoners, as upon their trial ſhall W 7 
acquitted ; but alſo all ſuch againſt whom, upon proclamation 2 Hale 46 
made, no evidence ſhall appear to indi&t them; which neither 
jultices of peace, nor juſtices of, oyer and terminer can do, 


By 14 Geo. 2.c. 20 He ſhall pay no fee for ſuch diſcharge, but the gaoler ſhall receive 
135. 4d. trom the county. ; ; 


S:&. 7. Alſo there ſeems to be no doubt, but that the juſtices 18 H. 7. 5. 
of gaol-deli d ion againſt ſuch priſoners as 4. 1": 169. 
gaol-deſivery may award execution againſt tuch priſoners as 3 146 
have been out- lawed for felony before juſtices of peace. 2 Hale 39. 

Heck. 8. Alſo notwithſtanding The commiſſion of juſtices of 
p:ol-delivery be in ſtrifineſs determined after the end of their per 20g. 
leſſior, yet it ſeems to be ſettled at this day, That they have Sum. 160. 
power either to order the execution or reprieve of the perſons 2 Hale 38. 


no have been condemned before them. 


Se. 9. Alſo it is ſaid by ſome, That the juſtices of the gaol- 
every may by the common law puniſh thoſe who unduly bail Con. Crom. 


je fel | rifoners, as being guilty of a negligent eſcape; but it ſeems any 


cedleſs ſtrictly to examine this matter, ſince they have certainly 13%. 77. 
uch power by ſtatute, as will be more fully ſhewn in the fol- 25 E. 3. 39. 
owing part of this chapter. 


As to the third point, wiz: What juriſdiction juſtices of 


0 pol-delivery have by ſtatute, I ſhall confider the ſame. — 
Vor. Il. D Firſt, 


a Hale 36. 


281. 
Sum. 188. 
4 loft, 169. 


form of the ſtatute aforeſaid.” 
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Firſt, In relation to appellees. Secondly, To irregular bail- 
ment of priſoners. Thirdly, To ſheriff, &c. refuſing to receive 
priſoners. Fourthly, To perſons convicted before former ju. 
tices. - Fifthly, To offences created by ſtatute. 4 


Sed. io. As to the firſt particular, it is enakted by the 
28 Edw. 1. That they may award proceſs into a foreign 
< county againſt thoſe who ſhall be appealed before them by Wi 


an approver ;” as ſhall be more fully ſhewed in the chapter . ( 


concerning Approvers- „ FEED « þ 


Seck. 11. As to the ſecond particular, wiz. The power at 
ſach juſtices in relation to the bailment of priſoners, it is en- 
ated by 27 Edw. 1. c. 3. commonly called the ſtatute de fnibu, 
That juſtices of aſſize thall deliver the gaols of counties where 
„they take aſſizes, &c. and inquire if ſheriffs, or any other, . 
« have let out by replevin priſoners not repleviable, or have 1 
<« offended in any thing contrary to the form of the ſtatute of 
« Weſtminſter the firſt, e. 15. and whom they ſhall find guilty, 
they ſhall chaſten and puniſh in all things according to the 


Seck. 12. But this ſtatute mentioning only juſtices of aſſat 
it may perhaps be queſtioned, whether jr is to be extended by th 
equity to juſtices of gaol- delivery by fpecial commiſſion, no . 10 


being juſtices of aſlize. 


Seck. 13. However, it is enacted by 4 Edw. 3. c. 2. © That 
« juſtices aſſigned to deliver gaols, ſhall have power to enquire 
e of ſheriffs, gaolers, and others in whoſe ward perſons india if 
„ before wardens of the peace ſhall be, if they make deliverance 
« or let to mainprize any fo indicted, which be not mainperne 
ble, and to puniſh the ſaid ſheriffs, gaolers and others, if hey a 


do any thing againſt this act. 


Se. 14. It is obſervable, that this ſtatute faith only in gene 9.9 
ral, That ſuch juſtices ſhall have power to puniſh the offendes david 
therein mentioned, without ſaying, That they ſhall puniſh then onvig 
according to the form of the ſtatute of Weſtminſter the firſt, ut be 
the above mentioned ſtatute de finibus does; yet it is ſaid, Ih der d 


they may puniſh them according to the form of the ſaid ſtatutt d th 
of Weſtminſter, as much as if it had been expreſſed. as x 

Sef. 15. Alſo it is enacted by 1 &. 2 Ph. Mary c. 23 f 
« That if any juſtice of the peace of the guorum, or corone, ly of 
„ ſhall offend againſt the purview of the ſaid ſtatute, elther's dammit 


to bailing priſoners, or taking their examinations, 1 the g for 
ö 6c ormatid 
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« formation of thoſe, that bring them before them, or not | 
„putting the ſame in writ, or not certifying them to the next 3 Bull. 113. 
« gaol- delivery, or not putting in writing the evidence given 
« to à jury on a coroner inqueſt, of murder or manſlaughter, 
« or not binding over material witneſſes againſt perſons accuſed 
« of felony, to give evidence at the next n gaol-delivery, 
« or not certifying ſuch evidence and alſo ſuch recogniſance, &c. 
the juſtices of gaol-delivery of the place where ſuch offence 
* ſhall be committed, upon due proof thereof by examinatien 
* before them, ſhall for every ſuch offence ſet ſuch fine as they 
* ſhall think meet, &c.” PIT 


Seck. 16. As to the third particular, via The power of ſuch 
juſtices in relating to ſherifts, &c. refuſing to receive priſoners, - 
it is enacted by 4 Edw. 3. c. 10. That juſtices of gaol deli- 
very ſhall puniſh ſheriffs and gaolers, refuſing to take felons 

« into their cuſtody from conſtables and townſhips, without 

© being paid for ſuch receipt.” 


Sed. 17. As to the fourth particular, vis. The power of 4 Iaſt. 691. 
ſuch juſtices in relation to perſons convicted before former juſti- 
es, it is enacted by 1 Edw. 6. c. 7. That where any perſon 
* or perſons ſhall be found guilty of any treaſon or felony, for 
the which judgment of death ſhould or may enſue, and 


{ ſhall be W to priſon without judgment at that time 


given againſt him, her, or them ſo found guilty, thoſe perſons 

* that at any time hereafter ſhall by the king's letters patent be 

* aſſigned juſtices to deliver the gaol; where any ſuch perſon or 

* perſons found guilty ſhall remain, ſhall have full power and 
authority to give judgment of death againſt ſuch perſon ſo 
found guilty, and reprieved, as the faine juſtices (before whom 
ſuch perſon or perſons was or were found guilty) might have 
done, if their commiſſion of gaol-delivery had remained and 
continued in full force and ſtrength.” 


deck. 18. It had been holden that this ſtatute extends not to 12 Co. 33. 
onvictions before juſtices of oyer and terminer, not only becauſe B, Or & Ter. 
onvictions before juſtices of gaol-delivery only are mentioned, 
ut becauſe the proceedings befdre juſtices of oyer and terminer, 
ter the oyer determined, ought to remain in the king's bench, 

d the records before the juſtices of gaol-delivery with the 


Mes rotulorum. 


_ 19. Alſo it ſeemerh, That fince the ſtatute ſpeaks Daliſon 26. 
y of perſons reprieved before judgment, it gives ſubſequent 
Ee 'oners no manner of power over perſons condemned 
A ormer juſtices; and therefore it hath been holden, 
: if a perſon condemned by former juſtices, plead a 
D 2 pardon 
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pardon before their ſucceſſors, they have no power to allow 
iN it, but that the record ought to be removed by certiorari. into 
ö . the king's bench, and the priſoner alſo by kebeas corpus, and that 
=. there the. pardon ſhall be allowed or diſallowed. And from 
| | the {ame reaſon. it ſeems to follow, That ſubſequent juſtices 
| \' Ay Dyer Haye no (a) power from this ſtatute to award the execution of 

6452 Hale 25. perſons condemned by former juſtices and reprieved by them, 


contra. But if judgment had not been given by the former juſtices, there 0 
0. is no doubt but that the ſubſequent ones might by force of this 944 

G 1s. ſtatute have allowed. the pardon, or. given judgment, and | 
awarded execution, &c. as the firſt ' might have done. Allo it 1 
| hath been adjudged, That not only ſuch ſubſequent juſtices as per 
3 are authoriſed by the ſame king, by whom the former were com- pri 
31. miffioned, but alſo that the juſtices of the next king may have by | 

aliſon 20. a n E 9 \ S Y y 
; the like power by virtue of this ſtatute, ; Ties 
| 3 ext 
Seck. 20. As to the fifth particular, wis. That juriſdiction Ed. 
of juſtices of gaol-delivery in relation to offences created by and 
ftatute. By 33 Hen. 8. c. 9. ſ. 20. They may puniſh thoſe Col 

who keep unlawful gaming houſes, or uſe unlawful games. By 

4 5 Eliz, c. 9. ſ. 9. They have juriſdiction over perjury and fub- . 
= oOrnation of perjury againſt the form of that ſtatute. By mal 
| 8 Eliz. c. 3. They may puniſh thoſe, who tranfport ſheep alive; late 
By 23 Eliz. c. 1. . 9. They may enquire of, hear, and de- To 
termine offences againſt that ſtatute in not coming to church; fen 
and generally they have the like power in other ſtatutes, creat- oth 
ing new offences, which it would be too tedious particularly to To 
ſer down in this place. - | | mil 
E Sed. 21. As to the fourth general point of this chapter, a 
Vide 19 Geo, wiz. In what place juſtices: of gaol- delivery ought to hold ae 
** 74 5 70. their ſeſſions, it is enacted by. 6 Rich, 2. c. 3. That 2 
Tolk. c. 7. l. 20. 4e juſtices aſſigned to take aflizes and deliver gaols, ſhall bold « g 
« their ſeſſions in the principal and chief towns of every of by 
„ the counties where the ſhire courts of the fame counties 5 ü 
f « were, then holden, or hereafter ſhould be holden.” For Ty 
other matters relating to theſe juſtices, ſee chapter 7. con- 1 8 
cerning juſtices of afſize and niſi prius, and the chapter co: | 


cerning proceſs, 


N 
121 


—— 
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CHAPTER THE SEVEN TH. 
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7 


THE power of juſtices of aſſize whether as ſuch, or as 4. Inſt. 188. 
1 juſtices of niſi prius, in relation to criminal matters, de- — 25 
pending wholly on ſtature, 1 ſhall only take notice of 8. Comms, te. 
principal branches of their. juriſdiftion of this kind, given. them Douglas 198. 
by ſeveral acts of parliament : and fr "tore particular inqui- 
Ties concerning their authority” in other caſes, and the nat re, 


extent, and end of their commiſſion, ſhall refer the reader to Sir 


Edvard Chles Fourth Inftitute, (a) to his Twelfth Repo rt (b) (a) fo. 188. 
and to Mr. Crompton's Treatiſe concerning the Juriſdiction of (c) _ 3b. 
Courts (c). | | 5 | 0 


1 


— 


The moſt conſiderable parts of their juriſdiction in criminal 
mattets proper to be conſidered in this place, are ſuch as re- 
late To the delivery of gaols. To counterfeiters of money. 
To appellees. To conſpirators, maintainers, and other of- 
fenders of the like nature. To offences of ſheriffs, gaolers, aud 
other officers. To capital offences tried by writ. of nifi prius. 
To the counties for which ſuch juſtices of afſize may be comy 


miſſioned. 1 


Se. 2. As to the firſt of theſe particulars, it is enacted by 
27 Edw. 1. c. 5. commonly called the ſtatute de fnibus, © That 
© juſtices aſſigned to take aſſizes, in every county where they 
do take aſſizes, as they be appointed incontinent aſter the 
* aſſizes taken in the ſhires, ſhall remain both together if 
* they be lay; and if one of them be a clerk then one of the 
moſt diſcreet knights of the ſhire being aſſociate to him 


— 


* that is a layman by the king's writ, ſhall deliver the gaols of 
the ſhires, as well within liberties as without, of all manner of 
* priſoners, after the form of the gaol-deliveries of thoſe ſhires 
* before times uſed. And the ſame juſtices ſhall inquire then, 
*1f ſheriffs or any other have let out by replevin perſons not 
* repleviable, &c? “, 


Se. 3. Alſo it is recited by 2 Edw. 3. c. 2. That of- 
© fenders had been greatly encouraged, becauſe the juſtices of 
as g20l-delivery and of oyer and terminer had been procured by 
: great men againſt the form of the ſaid ſtatute of 27 Edw. 
x 1. and thereupon it is enacted, * That ſuch juſtices ſhall not 
de made againſt the form of the ſaid ſtatute,” 

Ek Sec. 
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1 


8. P. c. gy. Sect. 4. It ſeems to have been the moſt general opinion in 
Raym. 375. the conſtruction of the above mentioned ſtatute of 27 Edw. 1, 
Summary 164. That the purview of it extends only to caſes of felony z and 
- this is farther confirmed by the recital of the ſtatute of 3 Hen, 
5. ſet forth more at large in the following part of this chapter, 
by which it is declared, That no judges but thoſe of the king 
berch, or ſpecial commiſſioners, have power to fpuniſh counter. 
12 Co. 32. feiters of money. Alſo it is argued, That the purview of the 
5 ſaid ſtature of 3 Hen. 5. impowering juſtices of aſſize, having the 
' king's commiſſion for ſuch purpoſe, to hear and determine the 
offen ces of ſuch perſons, would be | yain and to no purpoſe, if 
ſuch juſtices, as ſuch, had power over ſuch offences before, by 
virtue of the {aid former ſtatute, And yet perhaps the contrary 
opinion is the more plauſible ; for ſince the ſaid ſtatute is in- 
| tended for the greater expedition of juſtice, and the words of it 
S.P. C. 57, 58. expreſſy extend to all manner of priſoners, why ſhould they be 
| reſtrained by a violent interpretation, inconſiſtent with the na- 
tural and obvious ſenſe of them? And ſince juſtices of gaol- 
| delivery, armed only with a general commiſſion to deliver gaol 
— o __ 95. of the priſoners in them, are, according to the better opinion at 
&. 4. P. o. this day, authoriſed to deliver ſuch gaols of perſons accuſed of 
treaſon, as well as of others committed for crimes of an in} 
ferior nature, why ſhould not the faid ſtatute, the intent where- 
of is to give juſtices of aſſize like power with juſtices of gaol- 
delivery, be conſtrued to give them as large a power? Anda 
to the arguments drawn from the opinion of the makers of the 
above mentioned ſtatute of 3 Hen. 5. it may be anſwered, 
that perhaps the purport of the ſaid recical may amount to no 
more than this, that no other judges but thoſe therein men- 
tioned, would venture to take upon them a power to try ſuch 
offences, becauſe it was not clearly ſettled that they had au- 
thority to do it, og, PAR wo 
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FKSect. 5. It ſeems to be the general opinion, Thar juſlices 
Summary 164. of aſſize, as ſuch, by force of the ſaid ſtatute af the twentj- 
aHale 40. 493+ ſeventh of Edward the firſt deli. ls with ſpe 
„ e may deliver gaols without any ipe 
Croin. Jur. cial commiſſion for that purpoſe ; and this ſeems to be the mol 
_ _ agreeable to the purview of the ſaid ſtatute, if ſuch juſtices be 
Vas — this laymen; for ſeeing the act provides only, That if one of them 
point, 2 Hale be a clerk, then one of the knights of the county being aſſoci- 
403. ate by writ to him that is a layman, ſhall deliver the gaols; 
and makes no mention of any ſuch wric where both are laymen; 
but only ſays in general, That in ſuch caſe they ſhall renin 


both together, it ſeems to imply that laymen being juſtices af men! 


aſſize, mall have ſuch power of courſe. they 
| | „ aboy 
. PT Sect. 6. As to the ſecond particular, wiz. The power of theſe aſſiz 


4 and the 15th juſtices in relation to counterfeiters of money, it is recited by of gr 
teck. of this the ſtature of 3 Hen. 5. c. 7. „That counterfeiting, clip- frribi 
_ chapter, ping, waſhing, and other falſity of money, had then of * of j 

abounded, 


* 
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on in 
v. 1. o any judges of the realm, but to the king's juſtices before 
and himſelf, or ſpecial commiſſioners thereto alligned, Cc. and 
Hen. hereupon it is enacted, That the king's juſtices aſſigned to 
Por « take aſſizes in all the counties of England, ſhall have power, 
Ling * by the king's commiſſions, to hear 'and determine their 
Qeets ſeſlions, as well of the counterfeiting and of the bringing ſuch 
f the * falſe money into the realm, as of clipping, waſhing, and every 
* ' other falſity of the ſaid money,” N We 
e the . 1 
ſe, if Sect. 7. It ſeems clear from the manifeſt purport of this 
» by aatute, That juſtices of aſſtze can claim no pawer from it over 
tray ay of che offences therein mentioned, without a ſpecial com- 
in- miſſion for ſuch purpoſe; but this ſtatute being wholly in the 
of it affirmative, and no way intended to abridge but enlarge the 
de juriſdiction of ſuch juſtices; it ſeems clear, That if they had 
na- authority as juſtices of gaol- delivery, by virtue of the above 
gaol- mentioned ſtatute de finibus, without any ſpecial commiſſion to 


eliver perſons in priſon for ſuch crimes (which queſtion is 
ore fully handled in the precedent part of this chapter), they 


d of may ſtill lawfully proceed upon tae ſaid ſtatute in the fame 

I. 198 anner as before, | | 

Jere- 8 5 | 

gol. Sect. 8. As ta the third particular, wiz. The power of juſ- gupra, Sea. 4. 
d 2 tices of afſize in relation to appellees, it is enacted by the 28 Crom. Jur. 
the dw. 1. commonly called. che ſtatute de appellatis, * That ſuch 46. 

rech « juſtices may award proceſs into any foreign county againſt 

* 7 NN appealed by approvers, and proceed againſt them, 

nen- 6e | ; 7 

ſuch 


gaol-delivery. But it ſeems, that it ought not to be intended to 
be the meaning of this report, That juſtices of aſſize have no 
juriſdiction as to an appeal of robbery, without an expreſs 
commiſſion of gaol - delivery; for ſince juſtices of aſſize, as ſuch, 
have power by the above mentioned ſtatute de finibus to de- 
lirer gaols of all manner of priſoners, after the form of the 
gaol-deliveries of the ſhires wherein they fit, why ſhould they 
not by force of thoſe general words, deliver ſuch gaols of per- 
ſons proceeded againſt by way of appeal commenced before 
them, as well as. of thoſe proceeded againſb by way of indict- 


they may? And therefore it ſeems to be reaſonable to take the 
above mentioned report of Dyer in this ſenſe, That juſtices of 
aſſze may hold plea of appeals of robbery by the commiſſion 
of gaol- delivery, given them implicitly by the ſaid ſtatute de 
fribus, in reſpe& whereof they ſeem to have all the power 
of juſtices of gaol-delivery, whether given them by the com- 

| | mon 


aboünded, for that the puniſhment of the ſame pertaineth net 


Sect. 9. It is made a doubt in Dyer's Reports, by what war- Dyer 99. 
rant juſtices of aſſize hold plea of an appeal of robbery : and it Pi. 62. 
is there holden, That they do it by virtue of the commiſſion of 12 Co. 32. 


ment, as it ſeems to be taken for granted in other books that 22 Ed. 4. 19. + 
4 laſt. 159. 


40 


8. P. C. «8, 
Summary 164. 


B. appeal. 11 
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mon law or by ſtatute, as fully appears from what immediate) 
follows the above mentioned paſſage in the {aid report, wherei, 
it is ſaid, That the ſtatute of 2 or 3 Hen. 7. gives juſtices of 


7. 

other 
ſtices 
eriffs 


aſſiae the power by expreſs words as to appeals of death; but i A of 
is certain, that the ſaid ſtatute of Hen. 7. does not expreſs .. 
mention juſtices of aſſize, but faith only, Phat the wife, tf. 
may commence an appeal before the ſheriff and coroners, or 2. : 
before the king in his bench, or juſtices of gaol- delivery; and ſtices 
yet it is holden in the ſaid report, That this ſtatute expreſch ar, a 
extends to juſtices of aſſiae; from which it ſeems manifeſtly t don 2 
follow, That ſuch juſtices are taken to be included under the r;, | 
general notion of jultices of gaol-delivery. . | 5 | 
Seck. 10. As to the fourth particular, wiz. The power af A by 
Juſtices of aſſize in relation to conſpirators, maintainers, and -nyin, 
other offenders of the like nature, it is enacted by the 28 Edw. i. id fta 
c. 10. commonly called Articuli ſuper chartas, * That juſtices al- | 
* ſigned to take aſſizes, when they come into the county to do 3 
« their office, ſnall upon every plaint made unto them of con- of 
* ſpirators, falſe informers, and evil procurers of dozen, 1 
© aflizes, inqueſts and juries, award inqueſt thereupon without e def 
< writ, and ſhall do right. to the plaintiffs without delay.” ward 
Andit is further enacted by 4 Edw. 3. c. 11. That the juſtics WW... 
*-of aſlize, whenſoever they come to hold their ſeſſions or to take WM 
. inqueſt upon nifi prius, hall inquire, hear, and determine, Wi, - : 
« as well at the ſuit of the king as at the ſuit of the party of ore 
maintainers, bearers, conſpirators, &c.” Arid the like is or. Wi. it 
dained by 20 Edw. 3. c. 6. by which it is enacted, Tha WW, 
& ſuch juſtices ſhall have commiſſions to inquire of maintainers WM e kin 
Fang ebe, f elo 
Seck. 11, Alſo it is enacted by 5 Edw. 3. c. 10.“ That the = 
< juſtices before whom any aſſize, inqueſt, or jury ſhall pals, eſt n 
“ may inquire and determine the offence of any juror in taking 
* money of either party, &c.” „„ 
Seck. 12. But it is ordained by 38 Edw. 3. c. 12. Thit c 1 
© no juſtice, Ic. inquire of offices of the ſaid offence, but ouly len, 
« at the ſuit of the party, or of other, &c,”' | un < 
RE ; | 3 "Ry 8 . a at thi 
Seck. 13. And it is farther enacted by 32 Hen. 8. c. 9 ices b 
« That the juſtices of aflize of every circuit within this realm, tho 
* and elſewhere within the king's dominions, ſhall in eve!) te c 
„county within their circuits, twice in the year cauſe 1 went 
% proclamation to be made, as well of the ſaid ſtatute 28 6 ir jur 
* all others made againſt unlawful maintenance, champert), ein, 
% embracery, c. ter t. 
. 
Seck. 14. As to the fifth particular, vis. The power of * 
juſtices of aſſize in relation to the offences of ſheriffs, gale = 


an 


1 Au N18 1 PRIUS. 55 RY 


other officers, it is enacted by 20 Edw. 3. e. 6. „ That Y 
tices of affize ſhall have commiſſions ſufficient to enquire fg 


s of W&criffs, eſcheators, bailiffs of franchiſes and their miniſters, | 555 1 
ut it a of. the gifts which, they take to execute their office, 55 1 


eſsly c. 
Oe. ; a | Cad 7 ; | a | 7 . i 
„ or. 15. Ato it is endcted by 23 Hen. 6. c. 10. That 1 


ſtices of aſſizes in their ſeſſions, ſhall have power to enquire, 
ar, ard determine of office without ſpecial commiſſion, of and 
don all ſheriffs, under- ſheriffs, clerks, bailiffs, gaolers, coro- 
r;, ſtewards, bailiffs of tranchiſes, or any other officer or mi- _ 
ter doing contrary to the ſaid ſtatute, as by extorting mo- | ; 
y for the omirting of an arreſt, or chewing eaſe or favour ta 


Arenture.“ 


r of oe who thill be arreſted, or by admitting perſans to bail, or 

and WW tying. them the benefit of it, contrary to the farm of the 

* id ſtatute ” K 5 Saito i 

5 ale . e > 1 | 

ö %. 16. Alſo it is enacted by 1 Hen. 8. c. y. That -juſe 

2 es of aſſize and of the peace, ſhall have authority to enquire 

1 and determine, as well by examination as by preſentment, 

bout e default of coroners, in not taking an inqueſt without fee or | * 
125 ward, on the view of the body of any perſon flaia by miſe 


take | 

* eck. 17. As to the ſixth particular, wiz, the power of juſ- 1 Hue 380. 

7.9 s of aſſize, in relation to capital offences tried by writ of niſi 2 Hale 403. 

1 * is, it is enacted by 14 Hen. 6. c. 1, * That the juſtices be- Raym. 67. | 
inen r whom inquifirions, inqueſts, and juries, ſhall be taken by | L 


de king's writ of niſi prius, ſhall have power in all the caſes 
| felony and treaſon, to give their Judgments, as well where- 


the man is acquit of felony or of treaſon, as where he is thereof 
paſs, tainted, the day and place where the ſaid inquiſitions, in- 
king veſts, and juries be ſo taken, and then from thenceforth to 
ard execution to be made by force of the ſanie judgments.” 
| 4 
That r 18. In the conſtruQion of this ſtatute it hach been 22 Ed. 4.19. 2. | 
ouly len, That if the plaintiff in appeal be nonſuited, before 2 Hale 41.3. | 


ces of niſi prius, they have no power to arraign the defend- 
at the ſuit of the king on the declaration in the appeal, as 
ces before whom an appeal is originally commenced may do. 
the reaſon of this conſtruction ſeems to be this, becauſe the 
te only mentioning that juſtices of niſi prius ſhall give 
gent where the defendant is acquitted or attainted, leaves 
ir juriſdiction upon a nonſuit as it was before. But it ſeems 
an, That on the acquitta! of an appellee ſuch juſtices have 
ver to inquire of the abettors, and alſo of the ſufficiency of 


u of, phintiif to anſwer the damages; for ſince the ſtatute of | 
lers, uminſter 2. ch. 12. gives ſuch power to the juſtices, before pyer 120. 
and "man appeal ſhall be heard and determined; and now by Crom. Jur. 


force 212. 


4 Laſt. 1860. 
22 Ed. 4. 19. 
10 Ed. 4. 14. 
2 Iaſt. 386. 
Bro. Niſi 
Prius, 27. 

2 Hale 32. 


, # 
f 


or ru CQURT or ASS 12 . . 
force of 14 Hen. 6. it may be heard and determined before 


rices of niſi prius, it ſeems necefſarily to follow, That juflic 
niſi prius ſhall have ſuch power ſince the ſame ſtatute of F 


6. And from the ſame reaſoning it ſeems alſo to follow, 


ſuch juſtices may give judgment for the damages; but conf 


experience hath over-ruled it ta the contrary. 


Seck. 19. As to the ſeventh particular, viz. For what d 


ties juſtices of afſize may be commiſſioned, it is enadted } 


Rich. 2. c. 2. That no man of law ſhall be from thencef 
« juſtice of aſſiaes, or of the common deliverance of gaols, i 


« own country.” 


Seck. 20. Alſo it is enacted by 33 Hen. 8. ch. 24. * Tha 
« juſtice, nor other man learned in the laws of this realm, 


A uſe, nor exerciſe the office of juſtice of aſſize within any a 


«< where the faid juſtice was born, or doth inhahit ; on pa 
«'xo0l. c. Provided that the ſaid act ſhall not extend to 
„ perſon who ſhall be clerk of aſſizes, and affociate to any jt 
* of affize, nor to any mayor, ſheriff, recorder, ſteward, bi 


4 {ewrer, or other officer being born or dwelling within any 


<« borough or town within this realm of England, &c. ni 
e juſtices of either bench for taking, hearing, or determ 
* aſſizes in the one bench or the other, nor to the juſtices, jul 


| * clerkor clerks, of aflizes, in the duchy arid county pala 


«< Lancaſter.” 


+ Se. 21. Theſe two acts of Rich. 2. and Henry 8. a 
plained and amended by 12 Geo. 2. c. 27. by which it 
acted. Thar the juſtices of either bench, the barons 6 


« exchequer, or any other perſons learned in the law, who 


be appointed juſtices of oyer and terminer or gaol-delin 
« any county in England, may uſe and exerciſe the fad 

of oyer and terminer and gaol-delivery in ſuch county, 
« withſtanding they or any of them ſhall have been born 
< inhabit within any ſuch county, without incurring the 
of 1001. impoſed by 33 Hen. 8.” | | 


+ Se. 22. And by 19 Geo. 3. c: 74- / 70. It 1s 
enacted, © That wherever the courts of aſſize, nifi pris 
and terminer, or gaol-delivery, for any county ar 
„England, ſhall be held in or near any city or *0wn 
« alſo a county of itſelf; and at the ſame time with tl 
„or auy of the like courts for the ſaid city or iP 
« lodgings of the judge or judges ſhall be conſtrue 
c taken to be ſituate both within the county at large, = 
« within the county of ſuch. city or town, for the Py 
tranſacting the buſineſs of the aſſizes for ſuch count : 
and for the county of ſuch city or town, during the * 
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10 Hen. 6. 
CHAPTER THE EIGHTH. 


* 


or PE ACE. 


lens of the peace. 


[to keep the peace than mere private perſons. 


jm (1), 


B either 
Rial: 370. 


C. 3. For 4 holding aſſiz es at Carliſle for the _ 


x ſhall continue therein for the execution of tl F | ſeveral 


1. And firſt of thoſe of the firſt ſort, of which rhe king's 
ey is certainly the principal, from whom all authority of (a) Lamb. B. r. 
Ind was originally derived, and who ſtill continues to have 
Me in his own perſon. Vet it is ſaid, (b) That he cannot 
L recognizance for the keeping the peace, becauſe it is a 
day, That no one can take any recognizance, who is not | 
t juttice of record, or by commiſſion. * Alſo it ſeems cer- Dalt. C. 1. 

That (e) no duke, earl, or baron, as ſuch, have any greater 8 


2 The (d) lord chancellor or lord keeper of the great 
tt ord high ſteward of England, the lord marſhal, and 
Wm conſtable of England, and every juſtice of the king's 
ud, as ſome ſay, the lord treaſurer, have, as incident Crom. 6. 
(ices, a general authority to keep the peace throughout 
rm, and to award proceſs for the ſurety of the peace, 
Nate recognizance for it. And the maſter of the rolls hath 
Elite power, either as incident to his office,-or at leaſt by 


ynty of Cumberland. 


i: COURT or SESSIONS or JUSTICES | 


FORE I come to conſider the nature of the court of 
eſſonsof juſtices of peace, I ſhall premiſe, Firſt, In what man- 
aſcrvators of the peace were provided by the common law. 
ly. In what manner juſtices of peace have been ordained by 
jeral ſtatutes concerning them. Thirdly, How they are 
commiſſioned in purſuance of thoſe ſtatutes. * Fourthly, 
i moſt oblervable from the ſaid ſtatutes and commiſſions. 


to the firſt point it ſeems, that conſervators of the peace, 10 St. Tr. 317. 
common law, were of two ſorts.— 1. Thoſe who in re- 
of their offices had power to keep the peace, but were not 
called by the name of conſervators of the peace, but by 
ne of ſuch offices. —2. Thoſe who were conftituted for this 
ſeonly, and were ſimply called by the name of conſervators 


e. 
G 


(b) B. Recog. 


14. 19. 


. 3. 


3. 


1 I. con. 70. 71. 


2 Will. 289. 


privy counſellors nor ſecretaries of ſtate are conſervators of the pexce;- 


Seck. 


(d) Dal. C. 1. 
Lamb. B. 2. C. 


\ 
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„ or v COURT or SESSIONS 
wH.6 7 I. Seck. 3. Alſo every court of record, as ſuch, hath - ; 


- B. 1. c. keep the peace within its own precinct, as hath been mor 


- O" wGC Tram T FS. Y 
«4 — — 4 r 6" oY, R 
=, — —— pu . — 


ſhewn, ch. 1. ſect. 15. And the juſtices of gaol- deſiren 
take ſurety of the peace from a priſoner before them, why 
committed for not finding ſuch ſurery. — l 


(4) Lamb. b.r. Sec. 4 Alſo eyery ſheriff is a principal (a) conſery 
the peace within his county, and may without doubt, x 


3. 
32 H. 7. 27. 


B. Peace 13. award praceſs of the peace, and take ſurety for it. A»diþ 


C. Car. 26. the better (b) opinion, That the ſecurity ſo taken by hig 
eee 5- the common law looked on as a recognizance or matter | 


; F. N. B 81.g2. 


Dalt. c. 11. cord, and nat as a common abligation, or matter in gar 


Lamb. b. 1. for that it is taken by him by virtue of the king's conmiſſy 
C. 13 which he is intruſted with the euſtody of the county, andy 


Qu. B Recog. + 


5 34 16. 18. quently has by it an implied power of keeping tlie peace 
| fuch county; and it is a general (e) rule, That whatſo 


(e) See the 3 1 5 
books above done by virtue of the king's comnimſſion aught to he tahe 
cited. matter of record. bu e 
9 E. 4. 30. 31. ; S | | 
td) Crom.6, Sect. 5. Alſo every (d) coroner is another principal cal 
Lamb. b. 1. tor of the peace within the county of which he is a coole, 
2 may certainly bind any perſan to the peace who makes at 
in the preſence. But it ſeems the better opinion, That he 
no authority to grant procefs for the peace; and it ſeem 
That the ſecurity taken by him for the keeping of the pead 
cept only where it is taken by him as judge of his owt 
for an affray done in ſuch court), is not to be looked on as4 
le) See the nizanee, but as an obligation; becauſe it is not taken by on 
Books cited acts as a, judge of record, or by the king's commiſſion, 2 
S. 1. Letter b. recognizances ought to be. po - 5 
and S. 4. Let» | 


9 
Crom. 6. 


Seck. 6. Alſo every high and petit conſtable are by the 
mon law conſervators of the peace within their ſeveral 
> > and may take ſuch order for the keeping of the ſame, : 
been more fully ſhewn, Boot 1. cha. 63. ſect. 13, 14, © 


comm. 349% Secondly, conſervators of the peace by the common |: 

4 St. Tr. 562. were conſtituted for that purpoſe only, and were ſimply ( 
1181. Tr. 319. by the name of conſervators or keepers of the peace, wee“ 
4 kinds—Ordinary, and Extraordinary. 


Thoſe of the firſt kind were either by tenure, or by © 
or by preſcription. 5 


elt doc. Sect. 7. Conſervators of the peace by tenure were 1 
Lamb. B. i. held lands of the kings by this ſervice, among others, 0 
C. 3. 12. conſervators of the peace, within ſuch a diſtriQt, 
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or JUSTICES or PEACE. 45 


28, Conſervators of the peace by election, were thoſe 40 H. 3. 
vere choſen to ſuch office in purſuance of the king's writ * iuſt, 174. 
ch purpoſe (as all ſheriffs anciently were, and as coroners 

are), by the freeholders of a county in the county- court; 

which election it was uſual for the king to ſend another 

o the perſons ſo choſen, commanding them diligently to at- 


* cbeir {2id office, till they ſhouid receive a command from 
un ing to the contrary; | | = | : 
* 2. g. Conſervators of the peace by preſcription, were B. Peace 18. 


who claimed ſuch power from an immemorial uſage in Preſcrip. 79. 
elves and their predeceſſors or anceſtors, or thoſe whole OP In | 
they had in certain lands, to exerciſe the like power, which c. 3. = 
Ir depended upon ſuch uſage, both as to its extent and the 

er in Which it was to be exerciſed, | 


g. 10. It is (a) queſtioned indeed by ſome, whether any (a) 21 Edw. 4. 
power can be claimed by uſage ? Yer if the power of 67- a 
Ins pleas, and even courts of record, which are of ſo high a ; "ache poor] 
re, aud imply a power of keeping the peace within their own 4 Leo. 149. 
ds, may be claimed by uſage, as it ſeems to be (b) certain (b) Co. Lit. 
they may: It ſeems ſtrange that the bare anthority of 114. | 
gre peace in a certain dittrict may not as well be claimed P; S. 1. C. 7. 
h wage, | 


| conf 
10107 


J. 11. It (e) ſeems, That the power of ſach eonſervators (ej Dalt. b. 1. 
peace, whether by tenare, election, or preſcription, was ſ. 3. 


252 
by rer than that of conſtables at this day, unleſs it were en- Crom 6, 
n, a by ſome ſpecial grant or preſcription. | 


1.12, The extraordinary conſeryators of the peace were Lamb. b. 1. 


rue {pecially commiſſioned, in times of imminent danger © 3: 
eral from rebels or foreign invaders, to take care of and de- 

- | lach a particular diftrit committed to their charge, and to 

Oi. 


ie the peace within the limits of it; and theſe had power 
mand the ſheriff with his whole fofſe to aid and aſſiſt 


iz. AND now I am in the ſecond place to ſhew, in 2 Hale 4. 
miner juſtices of peace have been ordained by the Lamb. 20. 
Fl itures corcerning them, the firſt whereof is 2 Edw. „ 
K which is in th FRI . Salk. 406. 
i . in the following words ;— For the better keep- 4 St. Tr. 562. 
Ted maintenance of the peace, the king willeth that in | 
county, good men and lawful, which be no maintainers 


hy barrators in the county, ſhall be aſſigned to keep 


1 1 And it is farther enacted by 4 Edw. 3. c. 2. 
k vere ſhall be aſſigned good and lawful men in every 

7 w keep the peace; and at the tiqie of the aſſiznments 
| mention 


2 Roll. Aab. 
35. 
Jafra 38. 


10 $:. Tr. 92. 
App. 


12 Rich. 2. 2. 
13. Rich. 27+ 


need ſhall be, two men of law of the ſame county uber 


B 


— 


| 6» ur COURT. or SESSIONS i 


oe mention ſhall be made, that ſuch as ſhall be indicted o miſſo 
« by the ſaid keepers of the peace, ſhall not be let to may 3 
| ink It e. 


« by the ſheriffs, nor by none other miniſters, if they by 
« mainpernable by the law; nor that ſuch as ſhall be jvc 


* ſhall not be delivered but at the common law. And th; 22 
« tices aſſigned to deliver the gaols; ſhall have power to 4d me 
the ſame gaols of thoſe that ſhall be indiQed before the iii" [**©* 
« of the peace; and that the ſaid keepers ſhall ſend their”. bare 
ments belive the juſtices, &c:” . 

Ser. 15. And it is farthet enacted by 18 Edw. 4, «ll 5 
That two or three of the beft reputation in the countie, » "PP 
be aſſigned keepers of the peace dy the king's comniſim . f. 


at what time need ſhall be; the ſame with otherwiſe and þ 
* ed in the law ſhall be aſſigned by the king's commiſſion, to 
« and determine felonies and treſpaſſes done againk the 
„in the ſame counties, and to inflict puniſhnient teaſojab) 
«* cording to the law and reaſon, and the manner of the des 


F. 


but by I 
he peac 
| execute 
at leaf 


Sect. 16. And it is farther enacted by 34 Edw.; 
That in every county of England, ſhall be aſſigned f. 
« keeping of the peace, one lord, and with him three or f 
„ the moſt worthy in the county, with ſome learned in the 


cauſe of t 
ur genera 


* and they ſhall have power to reſtrain the offenders, n 19. 
and all other barrators, and to purſue, arreſt, take andi of pe 
them acoording to their treſpaſs or offence; and to caule WP lufficie 
4 to be impriſoned and duly puniſhed according to the hu © th 
* cuſtoms of the realm, and according to that which to Wl": othe 
© ſhall ſeem beſt to do by their diſcretion and good adviſei office, 
and alſo to inform them, and to inquire of all thoſe who ed by th 
been pillors and robbers in the parts beyond the ſea, iii ſewar 
* now come again, and go wandering, and will not aber, ! 


** 


Information 


* they were wont in times paſt ; and to take and arreſt all 
* that they may find by indictment, or by ſuſpicion, and t 
„ them in priſon, and to take of all them that be not of 


fame, where they ſhall be found, ſufficient ſurety and mail _- 
« of their good behaviour towards the king and his people 10. 1 
< the other duly to puniſh, to the intent that the people on ha 
* by ſuch rioters or rebels trotibled nor endamaged, nor the Bll iſ. ore 
« blemiſhed, nor nierchants nor other paſling by the highs ky comm; 
« the realm diſturbed, nor put in the peril which may erf d. 
of ſuch offenders; and alſo to hear and determine 1 or ſhe 
« king's ſuit, all manner of felonies and treſpaſſes done M bority 
<« {ame county, according to the laws asd cuſtoms aforeſa ad, fn 


All It is 
tor, or [ 
le juſt 
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Sect. 17. And it is enacted by. 17 Rich. 2. c. 10. 
“in every commiſſion of the peace through ths realm, 


66 com: 


„ rend err gen 


- miſſion ſhall be made, ſhall be aſſigned to go and proceed | 
the deliverance of thieves and felons, as often as they ſhall 


. 5 
ink it expedient; 


18. And it is farther enacted by 2 Hen. 5. ſt. 1. c. 4. 36 Ed: 3 te. 
at the juſtices of peace in every ſhire named of the guo« n ; 
a [except lords and the juſtices .of either bench, and the If the ſe oy bs 
ef baron, and ſerjeants at law, and the king's attorney for fall upon the 
tine that they ſhall be occupied in the king's ſervice), 88 1 
1] be reſident in the ſame ſhire, and ſhall make their ſeſſions ail be or ef 
times by the year, wiz. in the firſt week after Michael- week following 
Epiphany, Eaſter, and the tranſlation of St. Thomas the and not the 


yr, and oftner if need be, and that the ſame juſtices lwld 5 4 


0 


lon r ſeſſions throughout England in the ſame weeks every vide 4 Bura 
nd on. | „ 178. and a Hale . 
n, t0 56. 


ut by 14 Hen. 6. c. 4. it is enaQted, © That the juſtices 
ke peace for the county of Middleſex ſhall keep, obſerve, 

| execute the court of ſeſſions of the peace two times in the 
at leaſt, and more often if need be.” 


d fg cauſe of the great bufineſs, of this county, it is uſual to hold four general quarter, 
vr general leſſions in the years Cro. Cir. 30. | 


19. Alſo it is enacted by 2 Hen. 5. ſt. 2. e. 1. That 
nach es of peace ſhall be made in the counties of England, of 


auſe K fuficient perſons dwelling in the ſame counties, by the (a) The power 
u ee of the chancellor ſa] and of the king's counſel, without e e. : _ 
we other perſons dwelling in foreign counties to execute putting them 
wien office, except the lords and the juſtices of aſſizes to be in, but has no 


who ed by the king and his counſel ; and except all the king's * —_ _ aeg | 


2 1 if ſtewards of the lands and ſeigniories of the duchy of Hards for mit- 
- Aba ealter, in the north parts, and in the ſouth for the time behaviour; 


yo,” the redreſs is 
tal 4 to move the 
and tf king's bench 


Information, and aftetwards the complainants may apply to chancery (o turn them 
e.commifſion, 2 Alk. 2 4 St. Ti. 705. | | 


| mail 

= 0. Alſo it is enacted by 1 Mary, ſeſ. 2. c. 8. That 18 H. 6 11. 
* "3 having or uſing the office of a ſheriff of any county, to 9 . 
Ss Ul or exerciſe the office of a juſtice of peace, by forcte 7 


Y commiſſion or otherwiſe, in any county, where he ſhall 
i r during the time only that he ſhall exerciſe the ſaid 
Or ſheriftwick : And that all acts done by ſuch ſheriff 
Wthority of any conimiſſion of the peace, during the tine 
tld, ſhall be void.“ | 


Its enacted by 5 Geo. 2. c. 18. © That no attorney, By is Car. 2. 


Cit . , 8; 
or proctor in any court whatſoever, ſhall be capable e 


1 | juſtice of the peace within any county of England ot the excite 
9 1 during the time he ſhall practice in ſuch character.“ ſhall act as 4 
i It Juſtice of che 
peace in mat- 
\ ters relating to 

e the exciſe 


4 ' 


er Tus COURT or SESSIONS ui. 


+ itis alſo enaQted by the ſaid ſtatute 5 Geo. 2, e. 18 
ded by 18 Geo, 2. c. 20. That no perſon ſhall be fal . * 


being a juſtice of the peace, or of acting as ſuch jy | 

this 5 county, riding, or diviſion within England or Wale : N 

f ſhall not have, either in law or equity, to and for hi; 3 : wh 

26 Geo. 2. c. and benefit in poſſeſſion, a freehold, copyhold, or al ben 

135 i. er « eſtate for life, or for ſome greater eſtate, or an eſtate ſy l 
mmon breW- « long term of years, determinable upon one or more 


er of ale or beer ;: e de ; 2 
| innkeeper, or lives, Or for a certain term originally created for twenty 


with 
and 


+An 
hath 
unde 
F dedin 
oy 
again 
peace 
a juſt 
deput 
parch 
pole ſſa 
V adm 


* F (t 0 2 o 
diſtiller, or any © years, or more, in lands, tenements or hereditameny 


1 2 England or Wales; of the clear yearly value of one tun 
trades, ſhalt be © pounds, over and above what will ſatisfy and diſcharge 

2 sant * cumbrances that affect the ſame, and over and above all 
* up e and charges payable out of, or in reſpe@ of the ſame; u 

Juſtice of peace ſhall not be ſeiſed of, or intitled unto in law or equity, t 
in matters © for his own uſe and benefit, the immediate reverſion 1 

TP. e mainder of and in lands, tenements, or hereditaments, ig 

exrattbilaweof * being as aforeſaid; which are leaſed for one; two, or three 
diſtillers, or or for any term of years determinable upon the deoth' of 
-— — Ak * two, or three lives; upon reſerved rents, abd which are q 
By 31 Geo. 2 clear yearly value of three hundred pounds; and who {hal | 
c: 29. . 33. no ©. before he takes upon himſelf to act as a juſtice of the pea 4d 
—.— * 1 mw: and ee, the 2 the act mentioned at ſomeg 325 
duünels of a ral or quarter ſeſſions for the county, riding, or diviſion ö 
miller, meal- which he does or ſhall intend to act, 2 r of one bu n 
24 N pounds, for every ſuch offence, half to the poor of the 4.41! b 
magiſtrate in Where he uſually reſides, and half to the proſecutor; bull pective 
the execution aR doth not extend to any city or town, being a county dad ſom. 
2 150. on or having juſtices by chatter, commiſſion or other wiſe. dere 
ed {ron 


" Mentlo! 


A Alſo, „That in every proſecution the proof of his quil 

« tion ſhall-lie upon the defendant ; and, if he ſhall nay: 
(a) The oathis inſiſt upon any other lands not contained in fuch oath | 4 lo t 
en 6s aforeſaid, as his qualification, he ſhall before hi- pleading: i; + 

mong the re- liver to the plaintiff a notice in writing ſpecifying luc! OP 

— _ « Jands, and the place and county where they lie, ori Ty 
the clerkofthe and benefices, deſcribing them by their uſual name:; © E- 1 
peace, on de- the plaintiff thereupon ſhall not proceed, he may dilcon jn ma 
e e _ „upon payment of coſts. But no lands not contained it nh 
od copy "he. © oath or notice ſhall be allowed as part of the qualikd rf 82 
of to any per- upon any trial, Tc, Wc.” | _ 
fon applying, | | 5 2 Juſt 
which, being | EIS | ever, in 
7 And by 1 Geo. 3. c. 13. which was made to ame vith cor 
evizence, ſtatute of 18 Geo. 2. c. 20. it is enacted, Thar all perio ker of 2 
n are juſtices of the peace at the time of anydemiſe of tie ivorter 
« and ſhall afterwards be appointed juſtices of the peace tle ſame 
« commiſſion granted by the ſucceeding ſovereign, who ha #Nowanc 
© the oaths of office of a juſtice of the peace before the Cl nice 6 
the peace or his deputy for the reſpectire county o “ II. 


7 f ; „ F 
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fr which he ſhalk act, or intend to act, and who ſhall have 
taken and ſubſeribed at ſome general or quarter ſeſſion of the 

peace, the oath directed by 18 Geo. 2. c. 20. ſhall and may 
act as a juſtice of the peace for ſuch county or place, without 
being obliged to take and ſubfcribe again the ſaid oath, and ; 
without incurring anv penalty or forfeiture for the not taking 
and ſubſeribing thereof. | 25 


+ Andit is further enacted by par. 2. * That no perſon who The oaths to 
hath taken the oaths uſually taken by a juſtice of the peace be only once 
© under a a dedimus poteſtatem, ſhall be obliged to have any other — 
x ddimus poteſtatem from the clerk of the crown, to authoriſe 
auy perſon or perſons, therein to be named, to adminiſter 
again to any ſuch 487 on any new commiſſion of the 
peace, the oachs uſually annexed to ſuch dedimus, and taken by 
a juſtice of the peace: ut that the clerk of the peace, or his 
deputy; ſhall on any new commiſſion being iſſued, prepare a 
parchment roll, with the oaths uſually taken under the dedimus 
ute latem, annexed to and ingroſſed on ſuch toll; and ſhall 
K adminiſter, without fee, the oaths in ſuch roll ſpecified, to 
every ſuch juſtice of the peace within the reſpective counties or 
places for which he ſhall act or intend to act, who ſhoil defire 
to take the ſame; and that every juſtice after taking the oaths 
contained in the ſaid roll, ſhall ſubſeribe his name on the 
ſame; and the roll, with the oaths ſo taken and ſubſcribed, 
ſhall be kept by the reſpective clerks of the peace of the reſ- 
pective counties or places among the records of the ſeffiohs.” 
Ind ſome doubrs having ariſen upon this act, the meaning of it 
declared to be by 7 Geo. 3. c. 9. * That juſtices are exempt- 
ed from the neceſſity of taking and ſubſcribing the oaths above 
mentioned more than once in any reign (2).” + 1 4 
PIE - 8 9 
li) Io genera) there is an indemnifying clauſe in ſome act of every ſeſſion of parliament, 
ded the juſtices qualify according to the in junctions of the 10 Geo. 2. within the time 
I in ſuch act is ulyally- limited. | 


+Itis alſo enacted by 9 Geo. 3. c. 30. ſ. 5. That it ſhall For the act re- 


x | | . Jating to nava 
dico d may be lawful to and for the treaſurer, cumptroller, ſur- Nee vida 


ed u bevor, clerk of the acts, or any commiſſioner of the navy for book frſt, c. 
all tte time being, from time to time, in all places whatſoever, to do, 18. f. 18. 
perform, exerciſe, and execute the office and duty of a juitice 
Ir juſtices of rhe peace to all intents and purpoſes whatſo- 
"er, in cauſing any perſon or perſons who ſhall be charged 


amen With counterfeiting or procuring to be counterfeited any let- 
erlon {tf of attorney, bill, ticker, certificate, aſſignment, laſt will, 
the {ther power or authority; or witli uttering or publiſhing 
eace e lame as true, in order to Teceive any wages, pay, or other 


0 "= Fer due to any officer, ſeamen, or other perſon in the. 
ine CO ie of his majeſty; or with taking or procuring falſe 
ty ri e . | E * oaths 


* 


(a) By 17 


Geo. 2. c. 40. 


a penalty of 
offender, 


— 


For the pre- 
cedent of a 
modern com- 
miffion of the 
peace, vide 

3 Burn's Juſ- 
Lice, 7. 


Vide Dalton 
E. 6. 

3 Burn 9. 

a Hale 46. 


. 10. the quar- 
ter. ieflions has l ” 
a o- „ ſtealtiig or embezzelling any naval ſtofes (a) the Property of 

his =, Pa ' 1 4 peg. 2 . £3 5 d 
rer thi g « the king, to be apprehended, comimitzed, and protecue 
200l. and im- 
cc. upon the 8 

power of juſtices of peace (3), all of which it would be endl 
to enuinerate z therefore I have only taken notice of thoſe which 


cauſe all thoſe to come before them, or ſome of them, wil 


for the peace of good behaviour; and if they ſhall refuſe to fn 
ſhall find it. 


county, of all felonies, witcherafts, inchantments, ſorceri 


{ 
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«* oaths to be taken for any of the purpoſes aforeſaid ;. ortog 
* tain the probat of any writ or letter of adminiſtration in orgy 
to receive ſuch wages, pay, or other allowance; or with 


we 


the ſame, 


* # 
* 


i 


Seck. 21. Alſo there are many other ſtatutes concerning the 


concern their authority in general; and for thoſe which concen 
the particular branches of it, I ſhall refer the reader to tl 
books which treat principally of this ſubjeQ. 


ſtices at this Wee - Ft 8 1 a 
the Mer of Ely 480 Ki FacceFors, and the archvithop of Yolk, kad ebnet 
ham, 27 H. 8. c. 24. Secondlv», By charter, or grant, made by the king under the ere ays 
ſeal ; as mayors and the chief officers in divers corporate towns. Thirdly, by commiſion, ſhall 
2 Hale 42,43 Set. 22. As tothe third point, vis. In what manner jut Se 
1 a4 e tices of the peace are to be commiſſioned in purſuance of th the o 
9. 3 Burn 7. ſeveral ſtatutes concerning them; it is obſervable, That the con- be m 
Dalt. 8. miſſion of the peace hath often been altered in ſeveral rei en 
and that the preſent form of it was ſettled by the judges abu be 
the thiry- third year of queen Elizabeth, and is in ſubſtance a N 
«FS . + IF WET ect 


followeth 8 | 


Seck. 23. Beginning with a falutation from the king to th 
ſeveral perſons named in it, it afterwards aſſigns them and eren 
one of them, jointly and ſeverally, the king's juſtices, to key 
the peace in ſuch a county, ; and to cauſe to be kept all ſtatut 
made for the. good of the peace and quiet government of th 
people, as well within liberties as without; and to puniſh: 
thofe who ſhall offend againft any of the faid ſtatutes ; andi 


ſhall threaten any of the people as to their perſons, or tit 
burning of their houſes, in order to compel them to find ſaret] 


C4 


ſuch ſurery, to cauſe them to be kept ſafely in priſon till the 


Seck. 24. Then it goes on and aſſigns them, and every t! 
or more of them, (of which number either ſich or ſuch a pit 
ticular perſon among them is ſpecially required to be), juthich 
to enquire by the oath of good and lawful men of the ſan 


nigh art, tſp ſr oreRallers, eee, eke 
extortions whatſgever, and of all other offences of will 
juſtices of the peace may lawfully inquire, alſo of all tie 
who ſhall go or ride armed, &c, or in companies, to to 


diſturbance of the peace ; and alſo of all innholders ad * 


o 
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to ob. 0 4441] offend in the abuſes of weights or meaſutes, or felling 
order 1 &c. and alſo of all ſherith,. bailiffs, ſtewards, con 

r with fables, gaolers, and other officers, ho ſhall be faulty in the 
erty of execution of their offices; and to inſpect all indictments taken 
ed iu before them, or any of them, or other former juſtices of the 
peace for the ſame county; and to make and continue proceſs 
againſt all the perſons ſo indicted, till they ſhall be taken, or 
ing tel ;:nder themſelves, or be outlawed ; and to hear and determine 
endlch ail the felonies, and other offences aforeſaid : Provided, that if 

e uch a caſe of difficulty ſhall ariſe, they ſhall not proceed to give 
concern i judgment, except in the preſence of ſome juſtice of one of the 

r to the MY benches or of affize, | 


Sect. 25: And then it commands them to make inquiries of 
nent; u the premiſſes, and to hear and determine the ſame at certain 
N ke days and places, whicli they or any ſuch two or more of them 
el 1 a a . | 

miſe, ſhall appoint, | i e OB 6 | 

1 St. 26. And then it goes on and commands the ſheriff of 
n 175 the county to return before them at certain days and places, to 
be made known to him by them, ſuch and ſo many lawful 
men of his bailiwick, by whom the truth of the premiſſes may 
e beſt known and inquired. | 5 3 


the com- 
| reigns 
pes about 
ſtance u 4 Log SECT C 

| St. 27. And then concludes, by aſſigning ſome one of 
them keeper of the rolls of the peace in the fame county ; and 
commanding him to caufe to be brought before himſelf and his 
fellows, at the ſaid days and places, the writs, precepts, pro- 
ceſſes, and indictments aforeſaid. 


g to the 
nd ever 
to keep 


Aud now Lam in the fourth place to ſhew, what is moft 
pilervable from the ſaid ſtatutes and commiſſions. 


In order to which J ſhall endeavour to ſhew—Firſt, What 
Jarutes concerning the peace may be executed by ſuch juſtices 
wccondly, How: far the Juſtices of peace for a county 78 
K out of it, or within a liberty. —Thirdly, What commiſ- 
tons of this kind require a ſpecial ſuit to the king for the grant- 
vg of them —Fourthly, How far ſuch juſtices have power to 
Ficeed on indictments not taken before themſelves. —Fifthly, 
Y what name they are to be deſcribed. —Sixthly, What u- 
rity they have in relation to felonies.—Seventhly, What in 
ion to treaſon, proemnire, and miſpriſion of treaſon.— 
ithly, What in relation to inferior offences. | 


Sr, 28. As to the firſt point, os. What ſtatutes obi#- Lamb.b.1.c.gj 
dung the peace may be executed by ſuch juſtices. It ſeems Ou © : 3 
Man, That by virtue of the ſaid comumſſion they may ede- 7. 
A al ſtatutes Whatſoever, made for the better keeping of tlie . 
de and Conſequently thoſe of Wincheſter and Weſtminſter, 

E 2 and 


* 
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and all others concerning the peace, made before the rein d 
Edward the third, in whoſe time juſtices of peace were firlt in. ie... 
ſtituted; for all rhoſe ſtatutes were expreſs]y mentioned in the . 

ancient commiſſions of the peace, and have always been m. + 
doubtedly taken to be included in the general words of the yre. Wii .. 

ſent commiſſion; and yet none of the ſtatutes which ordain the 7” 
office of juſtices of peace, ſay any thing concerning the exetum ill he. 
of the faid former ſtatutes, fo that the power of juſtices of peace ju! 
in relation to thoſe ſtatutes, ſeems intirely to depend on the ref 
king's commiſſion, and yet hath always been unqueſtionably al. bing 

Jowed. From whence it appears, That regul-rly the king by WS or 
his commiſſion may authoriſe whom he pleaſes to execute u or 
act of parliament. Nee 
' + And it is recited by 16 Geo. 2. c. 18.“ That doubts ha K 
arifen whether, according to the laws and ſtatutes now in force, ce 
juſtices ot the peace may lawfully act in any caſe relating bert. 
pariſhes or places, to the rates and taxes of which ſuch jufties it of 

reſpectively are rated or chargeable.” It is therefore enattd, r fr 
That it ſhall and may be lawful to and for all and every i urtv 
« tice or juſtices of the peace for any county, riding, city, liberty bm 

« franchiſe, borongh, or town corporate, within their reſpechii . 

« juriſditions, to make, do, and execute all and every a0 

« aQs, matter or matters, thing or things, appertaining 10 the +A 

& office as juſtice or juſtices of the peace, ſo far as the ſame unt 
« |: tes to the laws tor the relief, ſettlement, and maintenance That 
« of pyor perſons; for paſſing and puniſhing vagrants ; for in ar: 
pair of the highways; or to any other laws corcerning pare withi 
« chial taxes, levies, or rates; not withſtanding any fuch jultec justice 
< or juſtices of the peace is or are rated to or charge bie vi and 
ce the taxes, levies, or rates within any ſuch pariſh, townſh'p, M vcr: 
<< place affected by any ſuch act or acts of ſuch juſtice or jul ter; 1 
< asaforeſaid,”—But this act ſhall not authoriſe nv juſtice may a 

any county or riding at large to act in the determine tion of e hbouſ: 
appeal to the quarter ſeſſions for any ſuch county or riding ii juſtice 
any order, matter, or thing, relating to any ſuch pariſh, roo wining 
thip, or place, where ſuch juſtice or juſtices is or are fo chu vers 
ed; taxed, or chargeable as aforeſaid (4). © ©. the ad 
915 | | F Trey 'orerſe 
Ay 25 a 270817. officer, 
(4) Thi- ſtatute was made in conſequence of the decifion in Great Chart v. Kennin?'s V valic 
Burr. S. C. 194. Strange 1173. The general law certainly is, that juſtices of the her o be 
ought not to execute thei: office in their on cale, 1 Salk. 396. 607. ; even in caſes » Provid 
ſuch proceeding Tecm*- indiſpenfably neceſſary, as in being publickly aſſau ted, or perry dude 
abuſed, or thei: au hority other wile contemned while in the execution of their 19 wuntie 
ifanother juſtice be preſcat, his aſſiſtance ſhould be required to puniſſi the off-nder, v9 Cities o 
240 ; and it is ſaid that in ſeſſion no attachment for a contempt can be awarder\, 2 i power 
Caſ. 116. They are indeed fo ſtrongly, protected in the juſt execution of their office, 3 . ; 
they generally find the power of the law the beſt avenger of their injuries, 3 9 yu ge 
617. 1157. 1860. Ld. Raym. 1396. Burr. 719. 985. 1162. For while they act 1 iltcers 


heart ard up. ight,iptention, howeve! erroneous their judement may be, the 1 : 
criminally puaiſſied, Lord Mansfield. Burr. $36, Douglas 427. Sa yer 26. 2 Barnard, . 


a 


arenanch 

for re 
12 pary 
ble wit 
ſh'p, Wy 
xr juſtie 
iſtice fo 
n of 20 
ling fro 
ſh, tov 
ſo chung 
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ck. 432, Bat cn the contrary every corrupt or careleſs abuſe of the power with 
po. h be. - inveſted, will receive the ſevereſt puniſhment, Strange 413. 678. 1088. Sed. 
a. 363- L:,Raiym. 1407. 1 Salk. 181. 5 


+ It is alſo enacted by 15 Geo. 3. e. 39. © That in all vide 3 Burnꝰse 
t caſes where any penalty is directed to be levied, or diſtreſs Juſtice for 

i be made, by any act of parliament now in force, or 942) Judicioue 
hereafter to be made, it ſhall. aud may be lawful for any upon the fab. 

juſtice or juſtices acting under the authority of ſuch acts j-& of this 
reſpeQively, and he and they is and are hereby anthoriſed ſtatute. 
and empowered to adminiſter an oath or oaths, affirmation 

or affirmations, to any perſon or perſons, for the purpoſe 

«of levying ſuch penalties or making ſuch diſtreſſes reſpec- 

tively.” | e 


Kd. 20. As to the ſecond point, wis. How far the c. Car. 21 I, 
tices of peace for a county may act ont of it or within a 212 | 
erty; it is ſaid, That they have ro coercive power when ** * 

X Car. 248. 
t of the county; and therefore that an order of baſtardy, 
r for payment of labourers wages, made by them out of the 
vunty, is not binding. Vet it is ſaid, That recognizances and 
formations voluntarily taken before them in any place, are 


00d, 


+ And for the greater eaſe of juſtices of the peace for any 
dunty of this realm, it is enaQed by 9 Geo. 1. c. 7. ſ. 3. 
That if any ſuch juſtice of the peace ſhall happen to dwell 
in any city or other precinct that is a county of itſelf, ſituate 
within the county at large, for which he thall be appointed 
juſtice of peace although not within, the ſame county, it ſhall 
ind may be lawful for any ſuch juſtice of peace to grant 
warrants, take examinations, and make orders for any mat- 
ters which any one or more juſtice or juſtices of the peace 
may act in his own dwelling-houſe, although ſuch dwelling- 
houſe be out of the county where he is authoriſed to act as a 
luce of peace, and in ſome city, or other precin& ad- 
pining, that is a courty of itſelf ; and that all ſuch warrants, 
orders, and other act or acts of any juſtice of the peace, and 
the act or acts of any conſtable, tithingman, headborough, - 
vrerſeer of the poor, ſurveyor of the highways, or other 
dficer, in obedience to any ſuch warrant or order, ſhall be 
valid, good, and effectual in the law, although it happen 
fo be out of the limits of the proper precirct or authority,— 
Frorided that nothing ig this act ſhall impower juſtices for 
dunties at large, to hold their general quarter ſeſſions in the 
dies or towns which are counties of themſelves, nor to im- 
mer juſtices of peace, ſheriffs, bailiffs, conſtables, head- 
Mroughs, tythingmen, borough-holders, or any other peace 


moers of the counties at large, to act or intermeddle in any 
matters 
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6 In Talbot v. Hubble, it was reſolved that the crown might grant to any city to he 
Juſtices of their own within themſelves, and exclude the county Juſtices from intermedding 
in the oRDIN AR buſineſs of a juſtice of the peace. . 

1. That, in ſuch caſe the ac of the county juſtices would be void, and not to be con 

dered only as a breach of the franchiſe, 2 Inſt, $57, 
named, a< in the 12 Car. 2.c. 23. which gives the juriſdiction in exciſe matters to Jufbicet 
of the peace refidiog near the place where the forfeiture ſhall be made, or offence cummil 
ted, they have concurrent juriidiction as their Jocality may chance to be. Strange 115 


Douglas 555. 


dp 2 & 3 P. And it is to be obſerved, That the juſtices of peace for x 
e. 18. ity os. 


2 Hal t wo og 
Lark. 8 within liberties as without; from whence it ſeems clearly u 


| Con Crom. 8. follow, 6 ER | 1 
20 H. 2.6, , 8. which has a ſpecial commiſſion of the peace for its own linitz 


4 
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© matters or things ariſing within cities or towns wöich 
* are counties of themſelves, but that all ſuch actions any 
« doings ſhall be of the ſame force as if this act had not her 


* made.” 


county have, by their commiſſion, an expreſs authority as wel 
That they may execute their office within a tom 


unleſs ſuch commiſſion have a clauſe, that no other juſtice, 
except thoſe named in it, ſhall any way concern themſel yes i 
the keeping of the peace within the liberties of ſuch town; 
and it may be queſtioned, whether ſuch a ſpecial clauſe in fuck 
a commiſſion, do abſolutely make void the a of any count). 
juſtice within ſuch town ? ſince the commiſſion for the county 
ſeems as fully to give thoſe named in it a juriſdiction over al 
ſuch towns within the precinct of it, as ſuch commiſſion for: 
town doth exclude them. And the juſtices for the county 
ſeem to be under no neceſſity of informing themſelves of the 
contents of a commiſſion, which they have nothing to de 
with; yet if they have expreſs notice given them of ſuch 
reſtraining clauſe, and proceed to act within ſuch town in 
defiance of it, they may perhaps be puniſhable for their cor: 
tempt of the king's prohibition, and yet perhaps it may be 
queſtioned whether their acts be void, for the reaſons above 


4 "&- 


mentioned (5). | 
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+ Bat doubts and queſtions having ariſen, touching the con 
mitinent of offenders by juſtices of the peace of liberties an 
corporations, to the houſes of correction of counties, riding 
dr diviſions, in which ſuch liberties and corporations 3 
ſituate, thongh the inhabitants of ſuch liberties and capt 
tions contribute to the maintenance and ſupport of ſuch ould 
of correction: It is enacted. by 15 Geo. 2. c. 24. That 1 
« all caſes where any perſon liable by law to be commu 
< to the houſe of correction, ſhall be apprehended within > 
< liberty, city, or town corporate, whoſe inhabitants are 2 
« tributing to the ſupport and maintenance of the p 
* gr houſes of correction in the county, riding. 0” muy 
* in which ſuch liberty, city, or town corporate, is. irate 


in v : * 4; the peace 0 
« jt ſhall and may be lawful for the juſtices WI, ſy 
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ſuch liberty, city, or town corporate, to commit fuch per- E 
{1 to the houſe of correction of the county, riding, or 


| «© divifion, in which ſuch liberty, city, or town Corporate, Is 
ben eſtuate, and ſuch perſon ſo committed ſhall be dealt with, 
&. to all intents and purpoſes as if committed by the coun- 


for (ty, &c. 
s well Hs | | : 
ly u + And it is recited by 23 Geo, 2. c. 26. f. 11. That ty 8. Thie e 


equently happens that perſons againſt whom warrants are tion of the a& 
ranted by the juſtices of the peace for the ſeveral counties 2 = gs by 
uſtiees ithin this kingdom, eſcape into other coupties or places out 5 1 | 
nes u the juriſdiction of the juſtices of the peace granting ſuch ble is retained 
town ; I Vrrants, and thereby avoid being puniſhed for the offences b way. of iu 
| fd ihtcrewith they are charged. It is therefore enaQted by 24 ducklon. 
eb. 2. c. 55. © That in caſe any perſon, againſt whom a perſon is to be 
county warrant ſhall be iſſued by any juſtice of the peace for any taken in the 
ver al county or place within this kingdom, ſhall eſcape, go into, _ _ are 
n for 2 reſide, or be in any other county or place out of the juril- Cs PF 
county diction of the juſtice granting ſuch warrant as aforeſaid, it 
of the ſhall and may be lawful for any juſtice of the peace of the 
o oF county or place where ſuch perſon ſhall eſcape, go into, 
{ach oF refide, or be, and ſuch juftice is hereby required, upon 
own u proof being made upon oath of the hand-writing of the 
ir con- juſtice granting ſuch warrant, to indorſe his name on ſuch 
may def warrant, which ſhall be a ſufficient authority to the perſon 
- above bringing ſuch warrant, and to all other perſons to whom 
ſuch warrant was originally directed, to execute ſuch war- 
rant in ſuch other county or place out of the juriſdiction of 
y to ht the juſtice granting ſuch warrant as aforeſaid, and to appre- 
men bend and carry ſuch offender before the juſtice who indorſed 
15 4 ſuch warrant, or ſome other jnſtice of ſuch other county or 
genen place where ſuch warrant was indorſed, in cafe the offence, 
20 jute for which the offender ſhall be ſo apprehended in ſuch other 
+ wi county or place as aforeſaid, ſhall be bailable in law, and 
"WY {ich offender ſhall be ready and willing to give bail for his 
appearance at the next aſſizes or general gaol-delivery, or 
the com vert general quarter ſeſſions of the peace to be held in and 
rties u the county or place where the offence was committed, 
riding n the fame manner as the juſtices of the peace of the proper 
ions a unty or place ſhould or might have done in ſuch proper 
corp Panty or place; and the juſtice of ſuch other county or 
h bouſe dre ſo taking bail as aforefaid, ſhall deliver the recogni- 
That! zuce, together with the examination or confeſſion of iuch 
mitt Grader, and all other proceedings relating thereto, to the 
ichin a aunttable, tithingman, or other perſop or perſons ſo appre- 
are coi ending ſuch offender as aforeſaid, who are hereby required 


county- 


ne bout ® receire che ſame, and to deliver them over to the clerk 
Grita rde aflizes, or clerk of the peace of the county or place 
s ſituate Mere ſuch offender is required to appear by virtue of fuch 
peace „ recog- 
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« recognizance z and on default ſo to deliver over the fame: 
* the. perſon neglecting ſhall forfeit 10 .—And-in, caſe th 
* offence for which ſuch offender ſhall be apprehended wy 
taken in any other county or place ſhall not be bailable h 
* law; or ſuch offender ſhall not give bail to appear as afors 
e ſaid to the ſatisfaction of the juſtice before whom ſuch of. 
der ſhall be brought in ſuch other county or place; then, ag 
“in that caſe, the perſon apprehending ſuch offender fl 
carry and convey ſuch offender before one of the juſtices g 
“ pence far the proper county or place where ſuch offen 
* waz committed, there to be dealt with according to lav 
* No proſecution ſhall be brought againſt the juſtice for or by 
4 hoe ol of his indorſiug ſuch warrant. But the Juſtice, why 
* originally granted the warrant, may be proſecuted in tl 
% ſame manner as he might haye been, if this act had nn 
% 7 | 


Lamb. b. 1. c. 5. Sect. 30. As to the third point, viz. What commiſſions 6 
B. Commil. 5. this kind require a ſpecial ſuit to the king for grancing of them, 
Dalt. . 3. It ſeems agreed, That notwithſtanding all ſuch commiſion 
* muſt be in the king's name, as hath been more fully ſhewy 

Ld. Raym. Chapter 5. ſection 1. yet there is not any need of a ſpecial fur 
1030. or application to, or warrant from the king, for the granting 
of them. For this is only requiſite for ſuch as are of a part 
cular nature, as conſtituting the mayor of ſuch a town, ani 

his ſucceſſors, perpetyal juſtices of the peace within their liber 

ties, &c. which commiſſions are, neither revocable by tie 

king, nor determinable by his death, as the common commiſſat 

for the peace is, which is made of courſe by the lord chancel 

according to his diſcretion. | | 


Grom. 3. 9. Sed. 31. As to the fourth point, big. How far juſtie 

wo f peace h. wer to proceed on indictments not taken befor 
3 Burn. 4s. 97 peaee nave pot p n in not 

tthemſelves, it is certain, That ſubſequent juſtices of pea 

may proceed upon indictments taken before their predeceſſors 

but this ſeems chiefly to depend upon 11 Hen. 6. c. 6. wh 

- reciting the inconvenience that pleas and proceſſes upon 1 

/ dictments before juſtices of the peace had often been dice 

| tinued by making of new commiſſions of the peace, to | 

greateſt loſs of the king, &c. ordains, * Thar ſuch pi 

« ſuits, and proceſſes before juſtices of the peace, ſhall not! 

« diſeoutinued by new commiſſions of the peace, but ſtand 

e force. And that the new juſtice:, after that they have Mentees 

records of the ſame pleas and proceſſes before them, e, or 

* continue, and finally hear and determine the ſame, 1 * 

Ard this is farther confirmed by 1 Edw. 6. c. 7. ſ. 6. g ce qual 

Crom. 9. it is certain that they cannot proceed on an indictment Mente, 

before a coroner, or juſtices of oyer and terniner, ot ga0 be pea 

delivery, nor deliver perſons ſuſpected by proclamation. zd ne 
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Edw, 4. 4 2 they are enabled to proceed on indictments 


1 before the ſheriff at his torn. | 


, 


9. 32. As to the fifth point, By what name fuch juſtices , R. Abr. gs. 
o be deſcribed, it is obſervable, That they are expreſsly | 
miſſioned by the name of juſtices, of peace; and in no part of 
commiſſion are called by the name of keepers of the peace; 
inaſmuch as by 18 Edw. 3. c. 2. which is one of the firſt 
res made concerning their inſtitution, they are expreſsly 
a keepers of the peace; and the principal end of their office 
the keeping of the peace; and their uſual deſcription in 
rar!s is by the name of keepers of the peace; it hath been 
dged, That the caption of an indictment (whereof juſtices of 
e have conuſance), ram A. B. & C. D. cuſtodibus pacis & 
ariis domini regis, in ſuch a place, is good, without expreſsly 
ing them juſtices of peace. Alſo it hath been reſolved, that 2 
gelcription of juſtices of peace by the name of juſticiarii dbmi- The . and 
epis ad pacem conſer and am, c. is good without ſaying, ad Hawkins, Mich 


” 3 Geo. 1. 


f them Wn min regis, for that it is neceſſarily implied (6), 
miſſion | | 


ſhewy | 
al ful Alſo by the words “our peace,“ when the king dies the ſurety of the peace is diſ- 


ant ed, tor the party is not bound to keep the peace of the ſucceeding ſovereign, Crom. 
ag | 


| parti E I 

„n, ua And it is recited by 26 Geo. 2. c. 19. * That whereas au- Juſtices may 
bels given by many acts of parliament to two or more juſ- ee Saws 
by Gs doe the peace, whereof one or more are to be of the quorum, ö 
aol tbat divers acts, orders, adjudications, warrants, confirma- 

ancela of indentures, and other inſtruments done, made, and exe- 

by two or more juſtices of the peace, without expreſſing 

they are, or that one of them is, of the quorum, have been 

may be for that reaſon only, impeached, ſet aſide, and va- 

. It is therefore enacted, : That no act, order, adjudica- 

in, warrant, indenture of apprenticeſhip, or other inſtru- 

nt already made, done, or executed, or hereafter to be 

ade, done, or executed by two or more juſtices of the peace, 

lieh doth not expreſs that one or more of the juſtices is or are 


the quorum, ſhall be impeached, ſer aſide, or vacated for 
Rt defect only.” f 
And it is alſo enacted by 7 Geo. 3. c. 21. © That all 
nm, orders, adjudications, warrants, indentures of ap- 
nticzſhip, or other inſtruments which ſhall be made, 
ne, or executed, by virtue of any act or acts of parlia- 
„ made or to be made by two or more juſtices of the 
qualified to act within ſuch cities, boroughs, towns 
porate, franchiſes and liberties, as have only one juſtice 
lie peace. of the gorum qualified to act within the ſame, 
WM) neither of the ſaid juſtices are of the quorum, ſhall be 
| * valid 
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te valid and eſſectual in law as if one of the ſaid Juſtices had 
&© of the quorum.” | | | 


migh 
of 34 


weve 
ſtices 

ion 
ed to 
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Com. Dig. 45. . Sec. 33. As to the ſixth point, g. What authoriy | 
tices of peace have in relation to felonies, it is obſer 

That ſuch of the ſaid juſtices as are of the quorum only, 

expreſsly authorized to inquire of, and hear and dete ; 

' felonies and treſpaſſes, and that the above-mentioned fam 

18 Edw. 3. after it hath ordained, © That ſome perſon 

be afligned keepers of the peace by the king's commit 

faith in another diſtinct clauſe, © That at what time need f 

„be, the ſame ſhall be aſſigned by the king's commiſſgn 

% hear and determine felonies and treſpaſſes, &c” . 

whence it is inferred, That juſtices of peace have no pong 

ta) Crom, 120. hear and (a) determine felonies, unleſs they be authoriſed f 
S. P. C. 53.58. do by the expreſs words of their commiſſion. And this opin 
=. 85.40 is farther confirmed by the authority of the year books d 
. 165.207. x | | 

2 Hale 42, 44. 2 Rich. 3. c. 9. a. b. and 12 Hen. 7. c. 25. a. where 
Lb] B. Indict. is adjudged, That a certiorari to remove certain indiftme 
. * taken betore juſtices of peace was not good, becauſe it nan 
them only juſtices of peace, without adding that they were! 

aſſigned to hear and determine felonies, &c, Yet it fe 

That it may probably be argued for the contrary opinion, 


the ſtatute of 34 Edw. 3. c. 1. is expreſs, that the pe ap 
aſſigned for the keeping of the peace, ſhall have power an - x 


other things to hear and determine felonies and treſpaſſes, 


$2.7 % 32. And this ſeems to be the principal ground of the reſolution * 
a Roll, 181. the caſe of Barnes and Conflantine, wherein it is adjudy 3 
Dyer 69. That the ſetting forth of an indictment in a declaration b 
taken before juſtices of peace, being alſo aſſigned to hen N 0b þ 
determine ſelonies, &c. was well juftified upon oyer of * 

record, wherein it was entered as taken before julia 5 | 

peace, without adding, That they were aſſigned to hear Ihr the 

determine felonies, &c. And as to the authority of Sali C : 


and Hale, it may be anſwered, That their opinion is exprs 
grounded on the wording of the ſtatute of 18 Edw. 5, 
it does not appear that they conſidered the purport of 34 
3. As to the authority of 2 Rich. 3. pl. 9. it may be 
{wered, That the certiorari therein mentioned, was for 
removal of an indictment for counterfeiting coin, and that 
power of juſtices of peace to take ſuch an indictment, def 
wholly upon the ſtatute of 3 Hen. 5. c. 7. whereby it! 
acted. That the juſtices of peace throughout the re 
„ ſhall have power by the king's commiſſions to inquire 0 
e ſaid offence.” And as to what is ſaid in 12 Hen. 7. © 


Acept « 


Jallices 

Vorder to 
98 1 
take 2 5 
May, by 
aftices m 
B at the 
Parker 2. 
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it may be anſwered, That the certiorari therein menu of pe: 
was to remove certain inditments, but it doth not appel pu of 
the book what thoſe indictments were; ſo that it ib pe Ip 

; WMs 1 


and of | 
kno; 
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might be of a ſpecial nature, not wichin the general pur= : 
of 34 Edw. 3. jed quere. | 


\weyer it is certain, That ſuch a clauſe in the commiſſion summary 16. 
ſlices to hear and determine felonies, Cc. gives them no 2 Hale 44. 
ion over an offence, which by ſtatute is ſpecially ap- 2. Co. 148. 


d to be determined by juſtices of oyer and terminer, rg 2 


deten iſe ſuch juſtices ſhall be intended to mean ſuch juſtices of 2 R. Abr. 96. 
ae d terminer only, which properly and uſually are ſo call- 

ber 1d not thoſe who are diſtinctly known by another name. 

mm 


from hence it follows, That juſtices of peace have no 
to take an indictment upon the ſtatute of 5 Eliz. c. 14. 


” | ming forgery, nor on the 2 & 3 Edw..6. c. 24. againſt 
ties in one county to felonies in another, nor on any 
Fon {atute which ſpecially limits the juriſdiction of determin- 
iled uy other felony to other juſtices of a particular denomi- 
15 0. Yer inaſmuch as all felonies include in them a breach 
701 e peace, and 2 & 3 Ph. and Mary, c. 10. which directs juſ- 
by of peace to take the examinations of all ſuch perſons as 


be committed by them for felony, ſeems to ſuppoſe them | 

| | power of committing all perſons accuſed of *!7- 1. 

re a general p Sa Dalt. c. 20 
kind of felony; and the general practice has always been Summary c. 
ble hereto; it is ſaid, That juſtices of peace may take 167, 168. 
nanination of perſous brought before them for any kind 2 Hale 44. 
Jony, and commit them to priſon; and alſo take the in- 

tion of the proſecutors upon oath, and bind them over 

oſecute; and to commit thoſe who ſhall refuſe to be ſs 

if it appear that they can give material evidence. Alſo gummary 169. 
wch as the ſaid ſtature of 2 & 3 Ph. and Mary, c. 10. 2 Hale 46. 

allo 1 & 2 Ph. and Mary, c. 13. direct juſtices of peace, Strange 849. 

ſe of homicide and other felonies, to take the examina- 

of the offenders, and the information of others, and to ! Hale 414. 
the ſame to the juſtices of gaol-delivery ; it hath been 0 50 3 
ly thought adviſable for juſtices of peace to proceed no ſition of ſeif 
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Hau f J eac þ . 1 
; expr in relation to any felonies though within their commiſ- Wars: it the 
acept only petit larcenies (7). 1 


-4 


4 : | | 
R * i ſlices of the peace in England may commit an offender againſt the Iriſh law for ſe- 
ander to be tranſmitted to Ireland to be tried, the offence being committed there, 
18 for 048 Barnard, K. B. 225. Fitzgibb. 111. 14 Viner Abr. $69. pl. 7. But a juſtice 
d that take 2 perſon from the cuſtody of the king's bench, and ſend him to the county gaol, 


way, by his warrant, charge him criminally, where he is in cuſtody. Strange 328. 
uſtices may take a recognizance tor the appearance of one charged with felony on the 
1 1 the ſeſũons of admiralty, and the recognizance may be eſtreated into the exche- 
ker 2.41, | 


- (dep 
F'K.5 
he re! 
ure 0 


5. C. 


. 34. As to the ſeventh point, vis. What authority 4 Com. D. 44. 


menti 4 0 peace have in relation to treaſon, fremunire, and 
pen n of treaſon. It ſeems to be agreed, That notwith- Comb. 405. 
is pa s rone of theſe offences are within the letter of their 


Wo; yet inaſmuch as they are againſt the peace of the Lamb. 226. 
ad of the realm, any juſtice of peace may, either upon 
kowledge, or the complaint of others, cauſe any 


perſon 


* 


a 


Dalt. e. 90. 272. perſon to be apprehended for any ſuch offepce. And it; 
— 168 Opinion both of Dalton and Sir Matthew Hale, That fc 
2 Hale 44. may take the examination of the perſon Jo apprehended wil 
1 Hale $80. information of all thoſe who can g ve material evidence g 
5 him, and put the fame in writing ; and alfa bind over fy 
are able to give any ſuen evidence. to the king's bench, ory 
delivery; a d certily hie proceedings to the fame court toy 
be ſhall bnd over ſuch informers. And this opinion ſeems 
__ agreeable to conſtant practice, eſpecially ſince the ſtatuy 
& 2 Ph. and Marv, c. 13. and 2 & 3 Ph, and Mary, & 
which, dir:ting juſtices of peace to proceed in this m 
againſt pe fons brought before them for telony, ſeem 19 Fuel 
a diſcretionary power of proceeding in like manner ag 
ſons accuſed of the above mentioned offences. 
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Sect. 35. Allo by 3 Hen. 5. c. J. © Juſtices of pe] 
ice have power by the king's commiſſions to inquire of un 
« feiring, clipping, wathing, and othe falſity of moveyd 
<« Jand, and thereupon to make proceſs by c:pias ou, wn 
< thoſe who befare them ſhall be thereof indicted,” 
; v 

ect. 36. And by 5 Eliz. c. 1. ſect. 3.“ Juſtices oj! 
: e may inquire of the offence of maintaining the pope' pu 
9 « and ſhall certify every preſentment made before themdi 
„ & ſuch offence, into the king's banch, within forty days ag 

« ſhall be made, Ce.“ Ci 
1 Leon. 239, Sef. 37. And by 23 Edw. 1. ſea. 8. © They may in 
« of all offences againit that act, or againſt the acts of the 
fifth, or thirteenth years of the ſaid queen's reign, tout 
« acknowledging of the king's ſupreme government in d 
« eccleſiaſtical, or other matters touching the ſervice of C 
„ coming to church, or eſtabliſhment of true religion nl 
« realm, within one year and a day after every ſuch o 


harrato? 
in their 
pf peace 
lion, 
ning ti 
or at 
ace, al 
tely re 


“ committed.“ | * 
; | | | 5 ttery, 0 
vide 3 Burn's Sed. 38. As to the eighth point, vis. What zuhee of t 
Juſt ce 17. and juſtices of peace have in relation to inferior offences, It H dborou 
dale ate / be endleſs to enumerate all the offences within their ni for or 
the peace, in tion, concerning which there have been ſuch great numben 7 of the 
which all the'e ſtatutes; and therefore I ſhall content myſelf is this pe or o 
_ 2 obſerving, that by the above mentioned ſtatutes of 34 Ear n, and 
of at 1+ ge and c. 1. and alſo by the expreſs words of their commitlion, ir com 
ſucceflively, are impowered to hear and determine all treſpaſſes, wiicl or th 
word of a very general extent, and in a large ſenſe 0 guiry 
comprehends all inferior offences, which are properly and ang whic 

ly againſt the peace, as aſſaults and batteries, and ſuch like 

alſo all others which are ſo only by. conftru@t'”; 4 
(2) CMod,r28. breaches of the Jaw in general are () ſaid. to be. Jet 8 A. | 


Rag i jurildidb 
been of late fettled, that juſtices of peace have no uf ee 


or JUSTICES or PEACE. | r 
b) forgery or perjury at the common law, the principal (b) Salk. 46. 


of which reſolution, as 1 apprehend, Was, that inaſmuch Laab. gy" 6 
chief end of the inſtitution of the office of theſe juſtices, 12 
r the preſervation of the peace againſt perſoual wrongs and 1 Stra. 10868. 
olence ; and the word treſpaſs in its molt proper and na- 6 d. 75. 
enſe, is taken for ſuch kind of injuries, it ſhall be under--— 379•. 
in that ſenſe only in the ſaid ſtatute and commiiſion, or at 

# to extend to ſuch other offences only as have a direct 

mediate tendency to cauſe ſuch breaches of the peace ; -4 
libels, and ſuch like, which-on this account have been ad- 2. oe 139. 
ind'ctable before juſtices of peace. And for this reaſon, 2 Wil. + 
pally as I apprenend, the court of king's bench in the caſe 1 Keb. 559. 
Put, ſince the above mentioned reſolution concerning per- * 2 0 5 
d forgery, refuſed to quaſh an indictment found at a ſeſ- In e 

f the peace for a libel, but ordered the defendant to de- J. . 421. 

dit, if he thought fir. (d) And upon the like ' reaſon per- 1, 1 3 Abs” 
he former opinion, That one may be ind:cted before juſ- 10 rey rg 3. 
peace for being a common night-walker and haunter of 
. houſes, - may hot be thought to contradict the above men- 


reſolution. Fa 


— 


39. And juſtices of peace by virtue of the above men- C. Jac. 32. 
| ttarute of 34 Edw. 3. c. 1, ſeem to have a juriſdiction Ae 
: 2 Con. 2 Koll. 
barrators, and ſuch like offenders, whether they be menti- 161. fs 
in their commitſion or not. And it ſeems clear, That juſ- 
f peace have juriſdiction of all,inferior-criaes. within their 
ſilton, whether ſuch crimes be mentioned in any ſtature 
ning them or not; for that all ſuch crimes are either, di- + 450 
8 KY : 5 1 . 
or at leaſt by conſequence, and judgment of law, aguatt King and 
ace, and upan this ground, princip dly as L apprehend, it . _ 755 
tely reſolved, That they may take an indictment of ex- Compton 8. 
d. a : To s x i 


| Fg N FT on ; int Ren 13h * 
2. 40. It is enacted by 7 Jae. 1. c. 5. made perpetual, by cro. Cr. 176. 
1. c. 12. * That if any action upon the caſe, *creſpaſ:, 288 497 3 
ttery, or falſe impriſonment ſhall be brought againſt any 3 1 
lice of the peace, mayor, or bailiff of city or town corporate | R 15 274. 
ddborough, portreye, eonſtable, tithingman, or (1) collec- a 646. 
for or concerning auy matter, cauſe or thing, by them or : — 00 
of them done by virtue or reaſon of their or any of their 2 Burr. 1162. 
ce or offices, it hall be lawful for ſuch; officers or any of 5 
mM, and all others. which in their aid or aſſiſtance, or by 
Er commandment hall do any thing touching or concerning 
þ or their office or offices, to plead the general iſſue, 
guiry, and give the ſpecial matter in evidence to the 
fy waich ſhall try the ſame; and if the verdict ſhall paſs .. 
| - Der ME ON | + with 
lt has been determined tht ſecretaries of ſtate, and privy eounſellore, are ot ma- 


e » 2 , 2 i ö : : 4 a 
po e king“ meſſengers are not officers within the protectiou v: ths and 
ns iter, Entich v. Carrington, 11 State Trials 321. 
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3 Bulft. 1. < with the defendant in ſuch action, or the plaintiff ben > joined 
8 4% ( ſuit, or ſuffer. a diſcontinuance, in every ſuch caſe 1, we be 
(a) But it muſt or juſtice, or ſuch other judge before whom the {1 ndant ; 


| firlt be certiſi- ſhall be tried, ſhall allow to the defendant his doubt e noni 
ed, that thede- . : oh be pment 1 
fendant acted by virtue cr reaſon of his office. Douglas 307, 308. Unleſs, in th; lemurr 
ſpecial verdict, it ſo apf ars by the facts found; for double coſts do not entin d! 
upon the certificate of tae judge. Ran v. Pickins. M. 23 George 3. ü Ir i 
5 | | eral Ii 


4 Iaſt. 124. f Sect. 41. And it is further enacted by 21 lar. that ne 
KDE. (which extends the above act to churchwardens and o ent,“ 
115. 117. the poor), © That the ſaid ſuit ſhall be laid within the r plea 
| here the treſpaſs or fact ſhall be done and comminy Wiff at 
* not elſewhere; and that upon the trial, if the n be 

* not prove to the jury that it was ſo done and commmĩꝛ no f 

jury ſhall find the defendant not guilty, without he Nn 

regard or reſpect to any evidence given by the plaintif of che 
ing the cauſe of action (8).” | ved upc 


en as af 
ver 4 \ 


(8) No action of treſp: ſs will lie againſt juſtices making a warrant of diftel 
Poors rate if it has never be en appealed from; nor upon the warrant if not void 481 


for the juſtices cannot be treſpaſſers by what the officers afterwards do. 1 Burr. f. ed. 44. 
But if a Arge commit on conviction, for non- payment of the penalty, withoua and 5. 
ing to diſtrain for it, an action will lie againſt him, 1 Strange 711. 


amend. 


IS: 5 5 the ad 
On actions 4 Seck. 42. And it is further enacted by 24 Geo, 2 leave ol 


— 97 rr “ That no writ ſhall be ſued out againſt, nor any coy Wiſe before 
ed to ſhew the © proceſs, at the ſuit of a ſubject, all be ſeryed on any; e ſhall 


regularity of „ of the peace for any thing by him done in the execut jud 
their convicti- P y Re 4 Juogm 


on: And the bis office, until notice in writing of ſuch intended ut, as it 
informations ceſs ſhall have been delivered to him or left at the iu 

informations hem C 8 a = ave been ae IVeEre to him or Icict at Un money 
and other do- * of his abode, by the attorney or agent for the party Se civen 
Ahich tne n, tends to ſue or cauſe the fame to be ſued out or ſerved, hid, 
victions are one calendar month before the ſuing out or ſerving ee notic 


grounded muſt “ in which notice ſhall be clearly and explicitly contan 
be produced 4 cauſe of action which fuch party hath, or claimet 8:7. 45. 


1 d 1 . . . l £ x ; . 
3 (IEG: IE: en againſt -fach juſtice of the peace; on the back of whit action 
1 Strange 11. rice ſhall be indorſed the name of ſuch attorney or 4 ph or 0 


< gether with the place of his abode, who ſhall be nb; bio 

have the fee of twenty ſhillings for the preparing u to any 

1 ing ſuch notice, and no more. po peace, 
20 1 e e ere een ee | e of his 
N. B. By o . Sec. 43. And it is farther enacted by the ſaid ſtatute, dien, 
Geo. 2. c. 24. That it ſhall and way be lawful to and for ſuch jak ng, fi 


! - the peace, at any time within one calendar month at 1 and 
tended to juſ. notice given as aforeſaid, to tender amends to the Kel or 7 
tices acting complaining, or to his or her agent or attorney; id ; a 
under that act. © gfe the fame is not accepted, to plead ſuch tender h, by it 
„ to any action to be brought againſt bim, grounded 1 len 
* writ or proceſs, together with the plea of not ul en 


any other plea, Wich the leave of the court; and I 


er JUSTICES o PEACE, 63. 


| Lined thereon the jury ſhall find the amends ſo tendered Douglas 307. 
. been ſufficient, then they ſhall give a verdict for the . 
ndant; and in ſuch caſe, or in caſe the plaintiff ſhall be- | 
e nonſuit, or ſhall diſcontinue his or her action, or in caſe 
ment ſhall be given. for ſuch defendant or defendants up- 
lemurrer, ſuch juſtice ſhall be entitled to the like coſts as 
ould have been entitled unto, in caſe he had pleaded the 
ral iſſue only; and if upon iſſue ſo joined the jury ſhall 
chat no amends were tendered, or that the ſame were not 
cient, and alſo againſt the defendant or defendants or ſuch 
r plea or pleas, then they ſhall give a verdict for the 
wir and ſuch damages as they ſhall think proper, which 
r the ſhall recover together with his or her coſts of ſuit. 
jut no ſuch plaintiff ſhall recoyer any verdict againſt ſuch 
ce in any caſe, where the action ſhall be grounded on any . 
of the defendant, as juſtice of the peace, unleſs it is 
red upon the trial of ſuch action, that ſuch notice was 
n as aforeſaid ; but in default thereof ſuch juſtice ſhall 
rer a verdict and coſts as aforelaid.” | 
f. 44. And it is further enacted by the ſaid ſtatute, ( 9/But it paid 
ind 5. That in caſe ſuch juſtice ſhall negle& to tender e 26 
amends, or ſhall have tendered inſufficient amends, be- ſomethingdone 
the action brought, it ſhall and may be lawful for him, in the executi- 
leave of the court where ſuch action ſhall depend, at any f — _ 8 
e before iſſue. joined to pay into court ſuch ſum of MONEY. court 2 
e ſhall ſee, fit (o) ; whereupon ſuch proceedings, orders, _ for him to 
judgments ſhall be had, made, and given in and by ſuch _ = l is 
rt, as in other actions where the defendant is allowed tothe production 
money into court. And no evidence ſhall be permitted of che notice 
te given by the plaintiff on the trial of any ſuch action as of action, it ia 


. | : {, * * ſufficient. 2 
laid, of any cauſe of action, except ſuch as is contained Rlack. g 3 
ie notice hereby directed to be given.“ Cro. Car. 394. 


| ; 0 10 Co. 76. 
9. 45. And it is alſo further enacted by par. 6. That Wood b. 1. 
ation ſhall be brought againſt any conſtable, headbo- © 7- It à juſ- 


| | a tice of peace 
gh or other officer, or againſt any perſon or perſons act- makes 4 war- 


by li; order nd in his aid, for any thing done in obedi- rant in a calc, 


E to any warrant under the hand and ſeal of any juſticg-obyiich is plein 7 
"TY | ; 8 
peace, until demand hath been made or left at the ufual juriſdiction, 
e of his abode, by the party or parties intending to bring iuch warrant is 
ation, or by his, her, or their attorney or agent, in no Juſtification 
Wife Bed > 3,58 2, 0 4 7 2 to a conſtable. 
Ang, lizhed by the party demanding the ame, Or, the, Strange 718. 
Ked or neglected for the ſpace of ſix days afte ſuch de- 4 « 9 
n . es : 1002. t 
0 , aud in cafe after ſuch demand and compliance there- the -uſtice -— 
by ſhewing the faid warrant to, and permitting a copy ceed his auths- 
| ken thereof by the party demanding the ſame, any rityin g-anting 
TRIM ; * t, v 
al be brought againſt. ſuch conſtable, beadkoroughyy cer mul 


the officer mult 
** Wexcencit, and 


$2." Feta.) 
oo 2 — — — — 0 
F 


VR 1 = 
0 Fo 
— 


n 
4 


572 IS | 1 . | 

is indemnificd 4 of other officer, or againſt ſuch perſon or perſons a8; 

= ies © or aga r perions adi 

d Cro- Car. 394. ,, 
x0. Co. 76. 


* 2 Ventris 45. | 
Ran v. Pickins. 
Mich. 23 Geo. 
<a 


S 


< ſhall be tried, ſhall in open court certify on the back 
record, that the injury for which ſuch action was brough 


-WronviQtion of any perſon or perſons, upon any Peu 


„ n COURT en ssb 


aid for any ſuch cauſe as aforeſaid, without making thej 
or juſtices who ſigned or ſealed the ſaid warrant def 
« defendants, that on producing or proving ſuch warns 
«* trial of ſuch action, the jury ſhall give their verdigf 
& defendant or defendants, notwithſtanding any defect i 


th pat 
jaindet 


« dition in ſuch juſtice or juſtices; and if ſuch action be erlons 
« jointly . againſt ſuch juſtice or juſtices, and alſo aginf a 
« conſtable, headborough, or other officer, or perſon dr 

* aRing in his or their aid as aforeſaid, then, on proof of «12: « 
« warrant, the jury ſhall find for ſuch conftable, headbyy . 


or other officer, and for ſuch perſon or perſons fo ady 
* aforeſaid, notwithſtanding ſuch defect of juriſdiction ut 
« ſaid; and if the verdict ſhall be given againſt the ju 
* juſtices, that in ſuch caſe the plaintiff or plaintiffs ſhall m 
e his, her, or their coſts againſt him or them, to be tut 
« ſuch manner by the proper officer as to include ſuch of 
* ſuch plaintiff or plaintiffs ate liable to pay ſuch defen 

«*« defendants for whom ſuch verdict ſhall be found as aford 


+ Se. 46. But it is provided by par. 7. „ That wh 
« plaintiff in any ſuch, action agalnſt any juſtice of the | 
« ſhall obtain a verdict, in cafe the judge before whom thet 


« wilfully and malicioufly, committed, the plaintiff ſhalll 
« titled to have and receive double coſts of ſuit 4 
action ſhall be brought unleſs commenced within fix al 


— 
—_— 


* 


« months after the act committed.” 


1 Seck. 47. It is alſo enacted by 18 Geo. 3. c. 19. © 
« where any complaint ſliall be made before any jultice 40 
« peace, and any warrant or ſummons ſhalt iſſue in conf. of ch 
« of ſuch complaint, it ſhall be lawful to and for any jul is of 
* juſtices of the peace who ſhall have Heard and deterauns Wy 
« matter of the ſaid complaint, to award ſuch coſts to be ra pr 
« either of the parties, aud in manner and form as to him a the re 
* ſhall ſeem fit, to the party injured; and if they ſhall n 
don or give ſatisfactory ſecurity for the ſame, the tual. 60. 
«* tice or juſtices ſhall, by warrant under hand and ſea, juſtices 
the ſaid ſum or ſums by diſtreſs and ſale, and where ir fer: 
*« chattels of ſuch perſon cannot be found, ſhall commit lu andin: 
«* ſon to the hou: of correction for the county or place w juſt 
«* ſuch perſon ſhall refide, there to be kept to hard * ſteward. 
* exceeding one month, nor leſs than ten days, or until fu do chei 
or ſums of money, together with the expences of che ag plac 
ment, be firſt paid.” | * Og 

; + . 5 5 . | | duty, 9 
F But it is provided by the faid ſtatute, That up vL II. 


\ 
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jere the penalty ſhall amount to, or exceed five pounds, 
je faid coſts ſhall be deduRed-by the {aid juſtice or juſtices? 
cording to his or their diſcretion, out. of the ſaid penalty 
penalties, ſo that the faid deduction ſhall not exceed one- 

{ih part of the penalty or penalties aforeſaid ; and the re- 


* zinder ſhall be paid to, or divided among, the perſon or 
het erſons who would have been intitled to the whole in caſe 
wy lis act had not been made.” . i 


nene a ſpecial authority is given to juſtices out of ſeſſi ons, it ought to appear in their 
es that that authority was exactly purſued, '2 Saſk. 475. And lo d Hale ſays (con- 
to the opinion of l:rd Coke) that the juſtices out of ſeſſions may iſſue their warrant 
pprebending perions charged of etimes within the cognizance of the feſſions, anu bind 
over to appear at the ſeffions, although the offender be not yet indicted, 1 Halt 579. 
=” ide 2 Hale 113. contra and 3 Burn's Juſtice, 28. | 
' Jai r the fees to be taken by juſtices clerks, and how they are to be regulated, vide 26 
1. e. 14. and how the tabſe of ſuch fees ſhall be confirmed in the county of Middleſex, 
b. 2. c. 16. ſet, 4. | wi eee, IA ey | 


48. Aub now I am to confider the nature of the court 
ace eſe juſtices ſeſſions, by which we underſtand an aſſembly of 
or more of them, whereof one is of the quorum, at a certain 


wie and place before appointed, in order to inquire, hear, and 

the mine in purſuance of their commiſſion, of any cauſes or 

n *. ters therein contained. Fa Fs | 

ack 0 = | K EN : 
rough | for the better underſtanding hereof, I ſhall conſider the Re 22 


| wing particulars.—Firſt, by whom, and in what manner 
— =P court is to be ſummoned and appointed.—Secondly, What 
ons are bound to give their attendance at it — Thirdly, Whe- 
it have any power over its own- members.—Fourthly, The 
ace between general and ſpecial, and quarter ſeſſions. 


9.“ | 
a . As to the firſt point, It ſeems clear from the expreſs C. c. C. 29. 
＋ b of the commiſſion, That any two ſuch juſtices, whereof _ ERS 


ls of the quorum, may hold ſuch court at ſuch days and haji. ch. 188. 
825 ſhall be appointed by them, and that the ſheriff is bound | 

aurn proper juries, and that the cu/fos rotulirum ought to 

g the rolls of the peace before them, Ec. e 


7 50, And from hence it ſeems to follow, That any two SAT nth 
Juſtices may direct their precept (a) under their zefte to the 09 4 
0 for the ſummons or the ſeſſions of the peace, thereby nts 15 pond 
anding him to return 2 grand jury before them, or theit before the re- 
I Juſtices at « certain day and place, and to give notice to . 
lewards, conſtables, and bailiffs of liberties, to be preſent ( 0 ” 

0 their duties at ſuch day and place, and to proclaim in 
ſer places throughout his bailiwick, that ſuch ſeſſions will 


den at ſuch day and place, and to attend there himſelf to 
F ; | 


uy, & . 


U 
U 


| „E. 
at Up O. II. 
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e,, 37.51: And ir is ſaid, That fuch a precept by wy of. 
. b-4 ſuch juſtices, cannot be ſuperſeded by any of their filo pi" 
Crorn. jur.122. only by writ out- of chancery. PIR Firs 4 


Vide 4 Burn Heck. 52. It is ſaid, That fuch juſtices may hold fuck x ? 
Lamb 80. ſion without any ſuch ſummons (1), which ſeems to be a we 
„„ 3% grounded opinion, as to their proceęding on inditments leb 
taken before themſelves or others, ot on other particular on 

ons, for which there is no need either for the attendance aft 

$277 grand jurors, or officers, &c. 3 


(1) Mr. Burn is of apinion, that « ſummons is not, indiſpenſably, neceſſary; ud 
if a Tufficient number of juſtices do not appear, thoſe juſtices who do appear may 20% 
the ſeſſions to any future and convenient day within the period of the twelve follow 
weeks, 4 Burn 191. 19 Viner 358. ana ũſſue their precept to the ſheriff for that purpoſe 
cordingly, 4 Burn 178. But a. juſtice, if his attendance is neceſſary, is liable to an i 
mation tor voluntary abſence, Strange 81. | EE C1575 5M 


— n 


Vide 4 Burn Secf. 5 3. As to the ſecond point, vir. What perſons are bu 
dr © ff give their attendance at the court of ſeſſions, there is noo 
183 D. 4 but that the ſheriff (who is bound both to return his pri 
For the mode and alſo to take the charge of all the priſoners wo faul 
- 1. 2 . committed to him), and alſo all conſtables of hundreds, uber it h 
4 Burn 185 to to make their preſentments required by ſeveral ſtatutes uten 


291. Se Cro. of hue and cry, and thoſe relating to highways and alebolhiM.1.,; 
Cir. Com. 28 ge.), and alſo all bailiffs of franchiſes, and all perſons rent hal rg 
e Frags on a jury, and the (a) keeper of the houſe of correQion, & 
1185. See the bound to attend on every ſuch ſummons as is above mention tion te 
Hlatute of Win- on pain of being amerced for their default at the diſcretion Wie: flat 
Cheſter, and 2 5 | 
„ | | 
ſ. 22. and c. Et N 8 1 
76, 1. 4s. + Seck. 54. It is enacted by 22 Geo. 2. c. 46. f. 12. 
0 1 es perſon whatſoever ſhall act as ſolicitor, attorney, or e a pr 
or ſue out any proceſs at any general or quarter ſeſſions d beha: 
« peace for any county or place within this kingdom, either! or to 
& reſpe& to matters of a criminal or civil nature, unleß WR. greed, 
“ perſon ſhall have been admitted and continued an attorney emand 
* one of his Majeſty's courts of record at. Weſtminſter, and el by 
'< enrolled purſuant to 2 Geo. 2. c. .; or ſuch other JW: in th 
* may relate thereto, upon a penalty of fifty pounds, tot remedy 
< covered by action of debt, bill, plaint, or information, '! 
« of the courts of record at Weſtminſter, by any perſon r 
« ſons who ſhall ſue far the ſame within twelve months alt 
* offence committed, with treble coſts of ſuit.” 


theref 
ce at t. 
Irefſions 


a. 58. 
ral and 
e no. dif 
them a 
D That i 
that ſuch 
which 2 
above. 
"ge in t. 
ſeſſions 
ne author 


+ Sec. 55. And it is farther enacted, . That if an * 
4 or attornies ſhall permit and ſuffer any perſon or erlons 
« ſoever, not being admitted and inrolled as aforefald, e! 
« uſe of his or their name or names reſpectively, in the co 
general or quarter ſeſſions aforeſaid, he ſhall be | þ 
« a like penalty of fifty pounds, to be recovered in ö 
* aforeſaid. But this ſhall not deprive the attorn | 


- 


„ „ josriexs e rene e 


jiichy of Lancaſter, of of the great ſelſions in Wates, or the 
| unties palatine of Cheſter, Lancaſter, and Durham, from 


king within their reſpective juriſdictions . 


a. 56. And to the end that juſtice may be more imparti- 
adminiſtered, it 1s farther enacted by the faid ſtatute, par. 14. 

at no clerk of the peace. [a] or his deputy, nor any under (a) By 3 & 4 
heriff or his deputy, ſhall act as a ſolicitor, attorney, or agent, 5 bet ar they 
jr ſue out any procels at any» general or quarter ſeſſions of the 274 7 Will E 
eace to be heſd for ſuch county or place where he ſhall exe- Mary e. 21. f. 4 
ue the office of clerk of the peace [2], or deputy clerk of the 8 oy P 
ace under ſheriff or deputy, on any pretence whatſoever, appoint acuſtes: 


2 (pon the like Penalty of fi oa ee 2 man- rotulotum, 


* 1 | - who ſhall ap- 
Fr fr aforelaid, 1 : point 2 clerk of 
pol r 1 Ee „bee e enn 
ag i , and refiding in the ſame county, to execute the office. Vide Shower 828. 


this appointment he has the officer quam diu ſe bene geſſerit, Shower £56. 4 M d. 167. 
hs bound to attend the ſefions,” and upon his behaviour, he may, by the mee of 
juſtices, be ſuſpended or difchgrged. 1 Shower 427 $06. 316, 536. Mod. Caſes 19:9 
re bon od. 32. Strange 999. | GED 
free. 57, As to the third point, viz. Whether the court of 
hall ons have any power over its own members. It ſeems certain, 


\ 


who-1 it it hath no authority to amerce. any juſtice of peace for his nb den 
ang nendance at any ſuch court, as the juſtices of aſſiae may for OY 
1c :bſence of any ſuch juſtice at the gaol-delivery ; for it is a 
reumera rule, That inter paves non eſt poteſtas, it being reaſonable 


er to refer the puniſhment of perſons in a judicial office, in 

tion to their behaviour in ſuch office, to other judges of a ſu- Crom. 122. 
r (tation, than to thoſe of the ſame rank with themſelves; F. Juſ. de peace 
therefore it ſeems to have been holden, That if a juſtice of? 

ce at the ſeſſions, who is not of the quorum, ſhall uſe ſuch 

reſſons towards another who is of the guerum, for which, if he 

e 2 private perſon, he might be committed or bound to his 

d behaviour: yet the ſeſſions have no authority to commit 

or to bind him to his good behaviour: And yet it ſeems to 

kyreed, that if a Juſtice of peace give juſt cauſe to any perſon 

lemand the ſurety of the peace againſt him, he may be com- 

ed by any other juſtice to find ſuch ſecurity, as hath been C. 66. ſ. 5. 

Fn in the firſt book: For the public peace requires an immedi- 

remedy 1n all ſuch caſes. | 5 


J. 58. As to the fourth point, vg. The difference between Lamb. b. 4. 6. 
ml and ſpecial and quarter ſeſſions. Mr. Lambert ſeems to 19, 20. 
no diſtinction between general and quarter ſeſſions, but to 
them as ſynonymous terms. But it ſeems the better opi- 2 Hale 49, 8. 
Thar ws, 49, 

quarter- ſeſſions are a ſpecies only of general ſeſſions, 
that ſuch ſeſſions only are properly called generai- quarter ſeſ- 
which are holden in the four quarters of the year in purſuance 
above-mentioned ſtatute of 2 Hen. 5. c. 4. ſer ſorth more Salk. 474. 476. 
ige in the eighteenth ſection of this chapter; and that any 426. 480. 
eſſions holden at any other time for the gereral execution 5 Mod. 329- 
le Whority of juſtices of peace, which by the above-men- 

F 2 2 5 tioned 
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may properly be called ſpecial ſeſſon sz. 


'Oryancus 
ment, 4 Com 


Andr. 101.; 


tinuances, B. 


2 Strange 126 
their diſcretion is coextenſive with that of the two juſtices, and they. need not give the 
tons upon which their opinion is founded, 1 Burr. 245. 2 Salk. 477. 2 Sel, Cal. 
But the ſeſſions being conſidered as one day, they may alter their Judgments during 
continuance of it, 2 Salk. 606. If they refuſe to do what their duty requires, they muy 
compelled by mandamus, Sayer, 138. 2 Seſ. Caſ. 193-; but they are not obliged to 
ceed after their juriſdiction is repealed by act of parliament, although fulhy ai hy 


before 3 Burr. 
rties cannot 


K. . are obliged to receive a bill ot exceptions in criminal caſes, not capital, 


* Vide 43 Eliz. 
C2 


17 Geo. 2. C. 
33. 8. 6, To 


Ls 


4 Comm. 269. 


tioned ſtatute, ] : ſtices of the peace are authoriſe d to-halg * 
chan at the times therein ſpecitied, if need be, may be pry 


„Dig. 155. And when the juſtices are once legal} conven 1 
7 any matter depending before them without expretily w Sonar f- | 

8. Rs 80. which adjournment muſt fhew when the original ſeſhons comme neret 
Strange, 832, „ 
et where they iſſue a warrant for taking any one, it maſt be ſh | 
ſeſſions at Bee by adjournment till the takingy 2 + Ag Nalcher can "the 14 
refer any ſubjec of their enquiry to the determination of the judges okaflize, unleſi“ 
parties conſent. to the. reference, L. Mansfield," 4 Burn 184. they are bodnd to malen 
t the mſclves, B. R. H. 81. So alſo whenthey proceed upon indictments, 440 
of record at 


or au COURT or, SESSIONS a, 


called general ſeſſions ; and that thoſe holden on a ſpecial o 
for the execution of ſome. particular branch of their auba 


45 A 
2 N > Cd * LY 4. vs; 258 - * erty 2 * F 
at the ſeſſions ſhal! be profecuted by, preſentnient, information, or ui 


: 


$65. ; but there is no neceflity. to ſet out all the particular adjuurang 


Fu 


common law, their proceedings muſt contain the formal aud tegularg 
R. H. 79. for the court of quarter ſeſſions once dropped cannot be xm erde 
: But in orders this ſtriftneſs is not neceſſary, Andr. 101. Upon app 
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14573 and where they have not an original juriſdiQion, the conlet 
give it to them, 2 Burr. 745. Strange 143. 48. 442.— Whether the juſt 


p ation 

169. HL 4 5 | t e an orig 

+ Se@. 59. It is enacted by 8 and g Will. c. 36.1. 3 4 wice 

« the quarter ſeſſions upon any appeal concerning the fel bi FE 

ment of any poor perſon, or upun proof of notice of ay . 5 

% appeal, though not . afterwards . proſecuted, ſhall ces q 

and order ſuch coſts and charges, as they think realonlipeQive 

“ to be paid by thoſe againſt whom ſuch appeal ſhall been: of 

« terniined or by the perſon who gave the notice as aforeinfſhire hal 

* and if ſuch perſon live without the juriſdiction of the be ſame 

every juſtice where ſuch perſon ſhall 'inhabit, upon req ch man 

% and a copy of the order produced and proved upon oath, all affe. 

Warrant under his hand and ſeal, ſhall cauſe the ſame te upon 

« levied by diſtreſs, and if no diſtreſs, commit the part rections 
twenty days.“ nt Ws ml 

| r e | FALTHER 

＋ Sed. 60. Alfo it is enacted by the ſaid ſtatute, par. 6, their ow: 

« the appeal againſt any order for the removal of any poor fen — 10 

from out of any pariſh, townſhip, or place, ſhall be had | 0 Fear) 


1 Burn 246, 


247. 

N. B. The ſeſ- 
fhans of parti- 
cular liberties 
Wall have the 
determination 
ot appeak a- 
bout the poor, 
and not the 


county tefigns, - 


« ſecuted, and determined at the general or quarter ſeſſions 
« the county, for the place from whence ſuch removal ſhall 
% and not elſwhere.“ | 


+ Sec. 61. It is enacted by 5. Geo. 2. c. 19. © Til 
« all appeals to be made to the juſtices of the peace at 
i reſpective general or quarter feſſions in England, f 
„ judgments or orders given or made by any juſtices © 
e peace, ſuch juſtices ſo aſſembled at any general ono 
« ſeſſions ſhall, and they are hereby required from * 
« time, within their reſpcQive juriſdiction, upon all 2 4 


“ 
1 


> 


; * | 
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ſuch appeals ſo made to them, to cauſe any deſe& or defects 2 Strange 1222, 
{form that ſhall be found in any ſuch original judgments or 

wders, to be reQified and amended without any coſt or 

barge 10 the parties concerned, and after fuch amend- 

nent made ſhall proceed to hear, examine, and con- For the condi. 
der the truth and merits of all matters concerning tions upon 


ach original Judgments or orders, and likewiſe to examine 2. 
Il wirneſſes upon oath, and hear all other proofs relating allowed to re- 
ereto, and to make ſuch determinations thereupon as by move theſe 
ix they ſbould or ought to” bave done in caſe there had ats eng 
fot been ſuch defect or Want of forim in ehe original pro- « Proceft. - 


„ 4 POE . ; , 
4 * p * per” 7 3 = q * 


8 3. nin ne 5 8 Nr 1 iin 235 F 1217 : 
Faru apthority/is' given to two. juſtices to do any act, the ſeſſions may do it in all 
„ except where. an appeal, is direfted to the ſeſſions. L. Raym. 426-—7Þut in new 
ted offences, neither juſtices individually, ot in ſeſſion, kave any-authority, unleſs. by, 
ſs words. Strange 12 86. Mod. Rep. 379. Savil 434. —Tpe ſeſbens have no power 
the bailiff of 2 corporation for not qualitying. Sayer 138. They are bound to receive 
al againſt au order of removal, if offered at the next ſeſſions, though no notice of ap- 
has deen given. Douglas 191. And if from the diſtance between the pariſh to which 
yer has been removed, and the place where the ſeſſions are held, there is not time to 
an appeal at the ſeflions held immedi 


1 1 
* = 


| ately ſubſequent to the removal, the ſefiions 
enfuing are zo be conſidered" as the nexT ſeſſions. Douglas 193. —An original order 
ſtardy may be made at the quarter ſefflons. 1 Strange 475. Douglas 633-—No'ap- 
lies from an order for the relief of a pauper. Douglas 331.— They may proceed by 
ation on tHe 5 Eliz, for exerciſing a trade, &c. Cow per 369.— But they cannot 
e an original order for late overſeers to pay over monies to their tueceſſors. 3 Burr. 
f. Nor a new ſcavengers rate. 3 Burr. 1460. Nor cau-they let aſide aſſignment of an 
atice bound ont by the juſtices. Senke | within roaſts 


OY» . 


$2. 51.- It is alſo enacted by 9 Geo. 3. c. 20, © That the Where ſüdden- 


ltices of the peace, or the major part of them, in their re- Hlnted, not 


hectire general or quarter ſeſſions aſſembled, upon preſent- exceeding 30 l. 
dent of the grand jury, of the ill ſtate and condition of the two Juſtices 
ire hall, or other building, and the neceſſity of repairing. org. 17 ou 
\ 1 — * |k U d 7 4 h {. J order t crein. 
e fame, ſhall order and direct the ſame to be repaired in —But ſhire- 
ach manner as they in their difcretions ſhall think fit, and halls, repaired 
hall aſſeſs and levy the neceſſary ſums of money for this pur- by any parti- 
97 { 33 : ' F cular perſon or 
ole upon the ſeveral diviſions of the county, according to the. gigria, ſhall 
recions of the 12 Geo. 2. c. 29- and 13 Geo. 2. c. 18. , till be at their 
t. w A EL hh robe is 6-46, expence. 


FatTHER when the ſeſſions ſtate facts fully, and infer fraud, the kings bench can 
their own concluſion from thoſe facts, vide Rex v. In. Woodland. Durnford and Eaſt, 
Geo. J. Axp where the caption of the indictment ſtates the court of quarter ſeſſi- 
where tuch inditment was found, to have been held on an impoſſible day, it is fatal. 
. Fearnly, Trin. 26 Geo, 3. „ ED 
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x Hale. 52, 4 Rep. $7. 1 Comm. 348. 


Before I come to the particular conſideration of their duty 
authority, it may not be improper to premiſe the following pe 
ticulars:—Firſt, What perſons are qualified to be coronen 
Secondly, In what manner they are to be placed in their of 


Thirdly, How they may be diſcharged, . © _ 
Seck. 2. As to the firſt point, it is enacted by the ftarite 
Weſtminſter 1. c. 10. in the following words, © Foraſmuch 
mean perſons and indiſereet, now of late are commonly hi 
< to the office of coroners, where it is requiſite that peri 
<- honeſt, loyal, and wiſe, ' thall occupy ſuch offices: It if 
% vided, . That through all ſhires ſufficient meu ſhall be chol 
* to be coroners of the moſt loyal and moſt- wiſe knights, wh 
* know, will, and may beſt attend upon ſuch offices, and 
« awfully ſhall attach and preſent pleas of the crown.” 


Seck. 3. It is obſervable, That this ſtatute ſeems ex? l 
to require, that none under the degree of knighthood ſhall 
choſen a coroner, and that the ſtatute of Merton, chapter) 

. third, which was made near forty years before, ſeems to 

. poſe, That all coroners were knights. And it is farthe” 
F. 177+ markable, that in the writ de coronatore exonerande, it i 9 
F. N. 5 164. tioned as a ſufficient cauſe for the diſcharge of a coroner, 


= 


1% e rae COURT or Tax "CORONER. | _ 


- is. not a knight. + Let in as much as the principal intent of 
ting thoſe words into the ſtatute, was to prevent the chooſ- 
g of perſons of mean ability, which is ſufficiently anſwered, 
\ chooſing men of good ſubſtance. and credit,” and as it has 
ben generally found impracticable to find knights enough in 
y county willing to undertake this office; and the conſtant 


84 


1 ge of many late ages, which is the beſt interpreter of laws, 

n ſußfered perſons of good ability, under the degree of 
cas, to be choſen and continue coroners, withaut any ob- 8. P. C. 48. c. 
een againſt them on this account; it ſeems certain, That at 2 Leon. 160. 
day it is no good cauſe to remove a coroner, that he is not =_ 3 
we knight, For why ſhould not ſuch uſage be as well allowed to , jng. 1 1 4. 
cer ke fuch an explanation of the law concerning coroners, as it 2 Hale «5. 


a uedionably hath dene of that relating to the repreſentagi ves 
(county in ene by the writ. for N electioſ are 
preſsly required to. be duo milites gladio einc, and yet may EEO 

mainly be well choſen in purſuance of that writ, though they oh Ur. et 
oder the degres of knights? :: ooo, 


a * * . on 


8.4. It is farther enacted by 14 Edw. 3. c. 8. “ That 

; coroner be choſen, unleſs he have land in fee ſufficient * 19% 178. 
in the fame cqunty, whereof he may anſwer to all manner 

of people. | | 


$2.5. As to the ſecond point, wie. In what manner coroners 

to be placed in their office. It is obſervable, That they 2 Hale ge. 
not receive their authority from the king's commiſſion, but 4 Lat. 21. 
(ti the election of the county in purſuance of the king's writ, 
ung out of and afterwards returned into the chancery-. And 
ö the reaſon why their authority does not determine by the 
mile of the king (a), as that of all judges, acting by the king's _ 
aulſon only, regularly does, as hath been more fully ſhewn, ( 


2) 2 Inſt. 1794 
peer the firſt, ſedtion the eleventh, | - Lev 1 


20. 


ed, 6. The aboye mentioned writ for the election of a ca+ . 4A 
er 1h this form: Firſt, it recites the death or diſcharge of CORO 347. 
Kor more former coroners, and then commands the ſheriff to of ND wn" 
ue one other or more, as the caſe is, to be choſen, in a full cate in Raftal's 
uty-court, by the afſent of the county, according to the form Entries 133. 
the ſtatute in that caſe made and provided; whae/having taken 
cat in the uſnal manner, may do all things which belong to 
tofice of a coroner, &c. and then it concludes with com- 
udng the ſheriff to certify to the court the name of the per- 
d choſen, Kc. | 1235 air 


xp | 

ſhall | 

cer Wi 7 7. (b) A coroner, beiog- choſen by virtue of ſuch writ, (b) S. P. C. 49: 
A be ſworn by the ſheriff, that he will lawfully do what be- 2 Hale 35. 
her Ws; to the office of a coroner, &c. 1 NN. . 163. 
is me 8 | | 150 3 1i'es 5 
er, | F 4 Sea. 
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| (ﬆ) oft. 4, 86. 8. () And inaſmuch as be is choſen- by the coun, 
in 2 Hale 66; he be inſufficient, and not able to anſwer ſuch fines, and ole 
Aluuties in reſpect of his office, as he ought, the county, ul 

ſaperior, ſhall anſwer for him. 


Seck. 9. And it is enacted by 28 Edw. 3. c. 6. „ 
& all coroners of the counties ſhall be choſen in the full cours 
* by the commons of the ſame counties, of the moſt meet aul 

S lawful people, that ſhall be found in the ſame counties i 
execute the ſaid office: Saved always ta the king and oth 
. . © Jords, who ought to make ſych'toroners, their ſeigniories ul 
| «6: franchiſes” a 5 : i 434 Il GM 7; 17% {0 


; {+ . # Z 


F. N. B 264. Secf. 10. From this ſtatute the two following points are c 
S. F. C. 49. ſervable. Firſt; That all ſuch elections are appointed by ! 
be made by the commons of the counties, without mentiouny 
(b) 2 Toft, gg. frecholders; and yet inaſmuch as the ſaid ſtatute was made l 
4 R. Ab. 121. affirmance of the common law, and b) none but freeholders u 


ſuitors to the county- court, and that uſage hath always ber dor 
botk before and fince the ſaid ſtature, for ſuch only to vote, e 2 fe 
c am 


is certain, that none but freeholders have à voice at any fud 
— n e lb 


2 Hale $3, 54. Seck. 11. Secondly, That it is clearly ſuppoſed by the fa 
Co. Lit. 114. ſtatute, that not only the king, but alſo other lords, have th 
-- © franchiſe of making coroners. From hence it ſeems. xeaſo 
able to infer, That the king may lawfully claim ſuch fragchil 
| by preſeription, and that other lords may elaim it by grant foi 
lei vide note the crown (e), but it is a privilege of ſo 75 a nature, that i 
to {cation i. ſubject can well intitle himſelf to it by preſcription only. 
r . THI ET W $I inn t: „ Ae EN > . 
Rez. 197. Seck. 12. As to the third point, wis. In what manner 
| ax . 163, roners may be-diſcharged from their office. It is certain, Tha 
S. P. C. 48. if any of them be ſo far engaged in any other publick buſinels 
8 Co. 41. the county, that he cannot have leifere enough to attendy 


doofe of a coroner ; or if he be choſen verderor of 'a forel, 4 
life have not ſufficient lands in the ſame county, whereon Jurildi 


2 Inft. 32: live according to his ſtate and degree, or if he be diſabled eic 
She 1 by old age, ee ee as the palſy, or the lit 
. execute his office; as he ought, and as ſome fay, if he follow 
common trade, he may be diſcharged by the writ 4e cm 
rerando (1), which being directed to the ſheriff, after a rect 
of the particular cauſe of the. diſcharge of ſuch coroner, Call 

mands him to. cauſe another to be choſen in his room. 


. . 7 IA 
> 423 „ 3 * as 


(i) But as it is an office of freeho19, the court of chancery, with whom the mw | 
granting this writ refives; will not 4atfer it ta ĩſſue unleſs on affidavit that the — 


FO been ſerved with notice of the petition for it. 3 Alk. 184. And on an election be de 
N coroner, by a majority of freeholders (lor the court cannot appoint 4 new one), the pe 
[| and authority of the old coroner is 1250 ACT extinguiſhed. Godb. 105. ler of 


ir oh £o 6 5 - Sf 
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Bk, . 9. | 
z 13. But if any writ; of this kind be grounded on an ge % 15 


chancery to inquire of the truth of it, and tg return the S. P. C. 49. 
wiry before the king into the chancery; and if upon ſuch | 
"miſſion the ſuggeſtion be diſproved, the king may make a 


«Th er/edeas to the ſheriff that he do not remove ſuch coroner 
unn be have removed him, that he ſuffer him to execute the 
eet ul % ̃ũ ⸗r! rad ati Fr ng hey 
10k Aub now I am particularly to conſider the duty and au- 


rity of a coroner. For the better underſtanding whereof, I 
ll examine the following points :»—Firſt, In what places he 
tha juriſdictipn.Secondly, How far he is impowered, and 
what manner he ought to take an inquiſition.— Thirdly, How 


a * 

5 0 o receive and proceed on a bill of appeal. Fourthly, How 
tion to receive and proceed on the appeal of an approver,—Fifth- 
ade How far to take the abjuration of a felon.—Sixthly, How 
len on the ad of any one of them + ſhall be as effectual as if it had 
1s der en done by all.—Seventhly, In what caſes he may lawfully 


ea fee for the execution of his office, —Eighthly, In what 
es 2 matter recorded by or found before him, admits of no 
rerſe, | "So ny” Kt 4 TY R 15 70 | 4 4 


As to the firſt point, vg. In what places 2 coroner hath 
ave M icdiction, I ſhall conſider, How far he hath a juriſdiction of 


reaſonences committed on the ſea; and How far a coroner of the 
anch nty may intermeddle with offences done within the verge of 
nt fe % —ũa . 707 5 hon f 


&2. 14 As to the firſt particular, it is laid down as a 
feral rule by (a) ſome, That he may inquire of a felony (a) Owen 122, 
(mitted on the arms of the ſea, where a man may ſee from Moor 892, 
one fide to the other; but by others, who ſeem to be more 3 22 f 
ate, his (b) power is confined to fuch parts of the ſea, — 2c. 
a man ſtanding on the one fide, may ſee what is done (b) F. Cor. 399. 
the other. But it ſeems to be (c) agreed, That he hath 4 "ft. 140. 
uriſdiftion of offences committed in the open ſea, between SON Ad. 169. 
bigh and low water-mark when the tide is in; but that he (e) 3 Inſt 113, 
than authority over offences committed in ſuch places when 5 Co. 20. 


tide is out. 


* coroner of Portſmouth has juriſdiction on board a man of war lying in Portſ- 
bi tbour; and the court granted an information againſt the captain for r efuſing to 
m come on board; for though the admiralty have a coroner of their own, he ncver 
* 10quifitions yz Lo DE SE, Strange 1097, Andr. 231. | 
* : 7 1 9 


he powe . 15. As to the ſecond particular, &c. How far · a 
er of the county may intermeddle with offences done 
h within 


3 Log. 169. within the verge of the court, and wize:wer/a, it is faid, N 
2 3 at the common law, as the coroner of the king's houſe 

e nothing to do with an offence committed in the county. on 

| the verge; fo neither had the coroner of the county! any th 
4a) The coro- to de with an offence committed within the verge ((a), 

ner ofthe verge therefore ie ſeems, | Thar before the ſtatute of artecul 

inlet churtus, if 4 Perſon Seren killed any where within the w 

the king's let- Of the court, aud the king had removed his court |befure 

ters patent. coroner of the king's houſe. had taken an indiQmen, 

coroner at all had any juriſdiction of the fact; not the on 

of the county, becauſe he had nothing to do with what happy 

within the verge of the eourt; not the coraner ef the l 

houſe, becauſe: his authority ceaſed! when the place where 

matter happened, ceaſed to be within the verge of the on 

And this feems to be confirmed by the ſtatute of -articuli j 

_ chartes; c. 3. whereby: it is recited, that before the making 

that act, Many felonies committed within:the verge hadby 

unpuniſhed, becauſe the coroners of the county had not l 

guchoriſed to inquire of felonies done within the verge, but 

coroner of the kings houſe, Which never continued 'in 4 

place, by reaſon whereof there can be no trial made in 

p manner, nor the felons put in exigent, nor outlawed, nor 

thing preſented in the circuit, the which had been to the ge 

damage of the king, and nothing te the. preſervation, «f 

peace? And thereupon it is ordained, That from hende 

4 in caſes of the death of men whereof the caroner's offœ 

ac make view and inqueſt, it ſhall be commanded to the chin t. 


r ²˙ A . rs oa 
: < 0 8 " , p = 
* * q 

” 


<« of the county, that he, with the coroner of the king's l eomen, 

5 <« ſhall do as belongeth to his office, and enroll it, &.. s der. 

2 lot. 550. ſaid indeed by Sir Edward Coke, That if a murder bad M eralz 
committed within the verge, and the king had removed va. (1.1, 

any indictment taken by the coroner of the verge, the cel dir 

of the county might have inquired: of the ſame at the one app. 

law, ne maleficia remanerent impunita. But ſinee no aufg the ti 

a is cited by him for the maintenance of this opinion, and oder his 


argument brought to prove it is: founded on a miſtaken fore hin 
_ poſition, in as much as it doth by no means. follow, That Wd few 
offences would be diſpuniſhable if they could not be 10 
of by the coroner of the county, ſinee they might certain to the 
indicted before juſtices of oyer and terminer, or of the pt ered, 
who have a general juriſdiction throughout the whole cou all confi 
the contrary opinion ſeems rather the more plauſible, #5 Lec 


A Inft. «49. a | 
pro 2 more agreeable to the purport of the ſaid ſtatute, and the eto his 
4 Co. 47. neral tenor of our law books. | . Fr 


— - * - — « — 
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ſuch in 
by hin 


4. Co. 45. Seck. 16. But it is certain, That an indictment * L 
on. 


2 laſt. 50. before the coroner of the county, and the coroner 


king's houſe, of an offence not appearing by the 1 


| 


. , 5 
|; Ew, ] 


— 


le dent; for thaß every material part of an indictment — 
. bound by the oaths-of the indictors, and! cannot be ſup- 
h any averment; and it deth not appear by the indi- 
8 t the coroner of the kings heufe had any authority 
1 and it ſhall not be ſaid to be void, and cura um ſudice, 
, the coroner of the king's houſe, and goodtas t che coroner 


e eſes examined and ſworn by him. x 58 
ee 17. It hath been reſolved, That if the ſame perſon 2 Hale gg. 


ot ia che fame perſon as when they are in divers. p74. ee e 
bu JVP 
in . 18. Alſo it is enacted by 35 Hen. 8. c. 12. £ f. 3. 


e chin this realm, by the oath of twelve or more of the 
omen, officers of the king's houſehold returned by the 
” | o clerks controllers, rhe-clerks of the check, and tlie clerks 
ad rale, or one of them, for the time being, of the ſaid 


wſchold, to whom the ſaid coroner of the ſame houſehold 
ech el direct his precept, which coroner ſhall be from time to 


00: appointed by the lord great maſter,” or lord ſtew-ard 
wy Ty the time being; and that the ſaid coroner ſhall tertify 2 Hale 45, 


der his ſeal,” and the ſeals of ſuch perſons as ſhall be ſwrorn 


ken fore him, all fuck inquifitions before the ſaid lord maſter or 

[hat rd ſteward, cc. vob 5 4-1 "I ER 

qu} | 2905 - Nan Dur e 6? 

tain! to che ſecond general point, wis. How far a coroner is 

he pe Wered, and in what manner he ought to take an inquiſition, 

ca conſider his authority of this kind—Firfſt, In relation 

as If L=vcondly, In relation to other matters. . 5 


Isto his authority to take an inquiſition of death, I ſhall ex- 
ke—Firit, In what cafes and in what manner he ought to 
ſuch inquiſition.—Secondly, What farther care muſt be 
i by him for the proſecution. of the offender, after taking the 
udien non. Thirdly, What high credit the law gives to it. 


419. As to the firſt of theſe particulars, it is enacted 35 c. 121. 


aw. 1. commonly called the ſtatute de officio coronatoris, Fleta k. 1. c. 25. i 
Ea | „That 2 Hale $9. a 
— Wood B. 4. c. 1 
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(a) If in an in- 


quiſition - 


L 


SUPER vito © field, bed, : tavern, , or company, and who were the 


CoRPoRIs, 


the year of our 


| Lord, in the 
caption, is in 
common 
fzures, it ſhall 
rn 


It ſhould be in 
words at 
length, or at 
leaſt in Roman 
nurmerals. 
Strange 261. 


whether he were ſlain in the ſame place or not; and if 


* whar it is worth yearly; and further, what corn be 
e upon the graund. And when they have thus inquired 


5 < continently, and thereupon they ſhall be delivered to 


4 is worth yearly over and above the ſervice due to the 
„ of the fee, and the land ſhall remain in the king's hit 
s mediately upon theſe things being inquired, the bod 


©. manner it. is to be iuquĩred of them that be drowned,-orl 


4 ee aer to the gaol: And ſuch as be forinden, aud 


e m COR ex Yi CORONER. » fi... 


That the coroner upony information ſhall go to the 2. : 
*: where any be ſlain, or ſuddeuſy dead or wounded, and HH rea 

, forthwith command four of the next towns, or five'qx 
eto appear before; him in ſuch a plage; and when they 
<,: come thither, the coroner upon che oath of them ſtull 
quire (a] in this manner 3 that is to. witz if they hu 
Varhere the perſon was, flain, whether it were in any hal 


„ Likewiſe it is to be inquired who were culpable, either 
the ac or of the force, and ho were. preſent, either 
or women, and of what age ſoever they be (if they can ſy 
„% or have any diſcretion). And how many ſoever be fn 
«..culpable by inquiſition in any of the manners. "ſorely 
60 they ſhall. be taken and delivered to the ſheriff, and ſhall 


4 not” culpable, ſhall be attached until the coming of x 
juſtices, and their names ſhall be written in the coron 
44 rolls. If it fortune any ſuch man be ſlain, which is fa 


« in the fields, or in the woods, firſt it is to be inqui 


de deat 
na) an 
er wh 
hed, U 
e of n 
inips 
hoed, 


«were brought and laid there, they ſhall da as much 20 
can, to follow their ſteps that brought the body tbich 
„ whether he were brought upon a-horle, or in a cart 
5 ihall be inquired alſo, if the dead perſon: were know, 
t elſe a ſtranger, and where he lay the night before; andift 
e be found culpable of the murder, the coroner ' ſhall im 
« diately go unto his houſe, and ſhall inquire what goods 
<, hath, and what corn he hath in his grange; and if he be 
freeman, they ſhall, inquire huw much land he 'hath, u 


ect, 22 
und of 
els no 
taken 
it 1s fy 
perſon: 
u before 
b be { 
tuck 
je m u 
reaſon 
led to! 
harſh, 
tat ſuc 
law wh 


taken 


every thing, they ſhall, cauſe all the land, corn, and gol 
to be valued, in like manner s if they ſhould be {old 


« whole townſhip, Which ſhall be anſwerable betore 4 
« juſtices for all. And likewiſe of his | freehold, how much 


& until the lords of the fee have made fine for it. And? 


e ſuch perſons being dead or flain ſhall be (buried. —ln 


t. 23, 
expreſ] 
view of 
in, ſh. 
books, x 
Wftion « 
nqueſ! 
| for th 


in a 


denly dead, and after ſuch bodies are to be ſeen, wie 
< they were ſo drowned or flair, or ſtrangled by the fen! 
cord tied ftrait about their necks, or about any of their We 
bers, or upon any other hurt found upon their bodies, 1 | 
„upon they ſhall proceed in the form aboveſaid; and * 
« were not ſlain, then ought the coraner to attach the fn 
* and all other in company.” LET Row TH 


— 


„ e u ORT or ru CORONER - JF 
. 20. Alſo all wounds ought to be view ed, the length, 


22th, and deepneſs, and with what weapons, and in what 
0 the body the wound or hurt is, and how many be 
uipable, and how many wounds there be, and who, gave the 
ounds ; all which things muſt be inrolled in the roll of the 
roners, Alſo horſes, boats, carts, fc. whereby any are 
zin, that properly are called deodands, ſhall be valued and 
livered unto the towns as before is ſaid,” 
xt. 21. It is obſervable, That this ſtatute - being wholly | Cor. 15 
ory and in affirmance of the common law doth neither re- 3 ialt. 52. gt. 
in the coroner from any branch of his power, nor excuſe, him B. Cor. 168, 
| the execution of any part of his duty, not mentioned in it, 5 ls 43. | 
b was incident to his office before; and from hence it fol- 2 Hale 53. 
s That though the ſtatute mention only his taking inquiries (4) And this 
e death of perſons flain or drowned or ſuddenly dead, yer ugs upon, | 
pay and ought to inquire of the death of all perſons whar- Jo confiſt 5 
er who die in priſon (4), to the end that the public may be party jury, viz. 
hed, whether ſuch perſons came to their end by the common 2 eee 
3 oners and ſix 
e of nature, or by ſome unlawful violence, or unreaſonable of the next vill 
Ihips put on them by thoſe under. whoſe power they were or pariſh, Um- 
BE 5 0 ona fue 1 5 freville 212. 


et. 22, And the like reaſon always ſeems to be the beſt 
und of the reſolution which we find in ſome (a) books, Thar [a] 1 Sid. 203. 
els no neceſlity that it appear in a coroner's inqueſt, that it 1 Hale 416. 
taken by the oaths of perſons of the next adjacent towns, but . 1 . 9 

i is ſuffcient to ſay, That it was taken by the oaths of law- Con. — 
perſons of the county, inaſmuch as ſuch inquiſitions being 166. 
i before the ſaid ſtatute, which is wholly declaratory, muſ ng e 484 
b be ſo ſtill. But it (b) ſeems, that it ought to appear in " : 
7 fuck inquiſition, at what place, and by what jurors by Cb] C Eliz 3. 
e it was taken, and that ſuch jurors were ſworn, and that | 
reaſon given in ſome books, that ſuch inqueſts hall be in- 
led to have been taken by the men of the next towns ſeenis 
ftarſh, if it he ſuppoſed neceſſary to be taken by ſuch perſons; 

"at ſuch jntendment would be contrary to the general rule of 
Ey which will not ſuffer any material part of an indictment 

taken by intendment. | tbe A 


. 23, Alſo it is farther remarkable, that the ſtatute doth A 
erpreſſy ſay, That the coroner ſhall take his 8 on S. P. C51. 


"ew of the dead body, and that an inqueſt otherwiſe taken 2 Lev. 141. 
n, ſhall be void. And yet it is clearly agreed by all the Ney ay 


Wks, That a coroner has no manner of power to take an 2 R. 3. 2. 
mon of death withont a view df the body; and that any 21 Ed. 4. 79. 
nquef: taken by him without ſuch view, is merely void. uns. we, 255 
ii this reaſon it hath been Id] adjudged, That if a dead (0 F. Gyr. 323 


1 1 . 
Im 2 priſon, or other place, whereupon an_inqueſt ought 339. 42t- 
: „ 8. P. C. 41. 
. oY i Keb, 378. F 
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co be taken, be interred, or ſuffered to lie ſo long, that j; ii to 

| before the coroner hath viewed ir; the gaoler or townſhip f ; the) 
to) 21 Ed. 4. be amerced. (390 Alfo it hath been (b) reſol ved, that f ow 

70. may laufully within convenient time, às the fpace of m 20 

2 Ba 56, 5. Als after We death, rake ap s dead body our of the qu 1, 

8. P. C. gi orderto view it not only for the taking of an inqueſt wherey alſo 0 

Summary 170. hath been taken before; but alſo for the taking of 2 prod id, J 


_ "Holt 267. where an inſufficient one hath been taken before. (4) Bui d wa 


== | 2 Inquire of, hear, and determine felonies, Ec. who fhally 


— h wo body cannot be (c) found, or have lain fo long before the cor ridge 
«3 8. P. C gi. hath viewed it, that he can be no way aſſiſted from the 1 a tow 
Summary 179- the taking of his inqueſt; or if there be danger of infeQingy 2 
Sag 5 „ple in digging of it up, the inqueſt ought not to be taken by | 
x Vent, 35, coroner (unleſs he have a ſpecial writ or commiſſion. for WY 5% if + 
Pop. 209. purpoſe), but by juſtices of peace, or other juſtices authoraiiNced, 


Noy. 87. the inqueſt on the teſtimony of witneſſes. none can tales 29 
2R. Ab. 96. inqueſt on view in any caſe, but the coroner. ming 


1 Roll 217. | 1 | "Uo ced ( 
(3) It is inditable as 4 miſdemeanor, Salk. 377. to bury one who dies a vielentd *. A 
before the coroner has ſat upon him, 7 Med. 10 . any p 
(4) So alſo he may dig up the body if the fyiſt inquiſition be quaſbed, Stra. 633. 1 er elc 
- mult be by order on motion of the king*s bench, Str. 167: And the judges bl exe 


ne, ff. 
roner | 
e body 


their diſcretion according to the time and circumſtances, whether he ſhall or ſhall not 
Salk. 377. Strange 22. 633. 2 Mod. 16. © | 


le Rex v, Se#. 24. If a (d) coroner take an inqueſt after a body H iaqu 


oY 1 been ſo long buried, that it may reaſonably be preſumed that eit fo 
Strange 22. View-of it could be of no manner of uſe for the informatia 
. the jurors, the corfrt into which the inquiſition is returned i !f he e 
in diſcretion refuſe to receive or file it, upon affidayit of . . 

whole circumſtances of the proceeding. | 
N Aud if 


Nel Lat. 166. Seck. 25. (e) Vet it is not neceſſary, That the inquftiefge 35 
Set Pop. 209. taken in the very ſame place where the body was viewed ; ſilo note 

hath been reſolved, That an inquiſition taken at D. on the ll 

of a body lying dead at L. may be good. 1 0 
be take 
| hath aling 

nor from 3 Hen. 7. c. 1. to inquire of any acceſſaries toa e aid 

Tf] 4k. 7. 18. after the fact; ſo neither hath he any ſuch power by the ff d, the 
F 2 e 10. mon law; for he has nothing to do with any but thoſe wüo the ner 
Hs "Ig way or other cauſed the partys death: And therefore 1 Pon i 
S. P. C. 183. been reſolved, That an inditment of J. S. before a cord ...... 


Keilw. 67. having received and comforted one who had been guilt? WW: the b. 
"PP ory murder, is void. | corone 


Lg 1S. P. C. 183. . N forfe 
1 1A Seck. 27, But it is certain, That a coroner may di | 
Reil 08 the acceſſaries before the fact, as well as of the Pit 


— 


Seck. 26. As the coroner hath no power from the ſaid li 


K. 31. 
e e. OY al 
er 170. and that he (g) alſo may inquire, whether 1n any ſuch 1 ut ever 
5 OF- 181. 7 4 tereby a 
4. 4. 


poſt, f. 51. manſlau 


8 
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170 bare. been guilty, did fly for the offence ; for which _ 
t they forfeit all their goods and chattles. 8 


7 28. Allo it is (a) certain, That a coroner may and (4 Keile. 
bt ry of all the circumttances of the party's death, ( J wn roo 
alſo of all things which occaſioned it; and (b) therefore it * Hes 62. 
Id. That if it be found by his inqueſt, that the perſon de- (b) Aleyn 56. 
1 was killed by a fall: from a bridge into a river, and that 

ridge was out of repair by the default of the inhabitants of 

i town, and that thoſe inhabitants are bound to repair it, 

bnſhip ſhall be amerced (5). ; | | 


180 if the townſhip bury the body, before the coroner is ſent for, the townſhip ſhall 


8, 29. Alſo it is agreed, That if a coroner be remiſs (6) S. P. C. xr. 
wing to do his office when he is ſent for, &c. he ſhall be 3 
ced (5) by virtue of the above mentioned ſtatute de corona- P. Gor 2.92. 
u. Alfo it is farther enacted by 3 Hen. 7. c. 1. That Summary 179. 
any perſon be fain or murdered in the day, and the mur- af 2 
rer eſcape untaken, the townſhip where the ſaid deed is ſo * 8 
ne, ſhall be amerced for the faid eſcape, and that the 

roner have authority to inquire thereof upon the view of 

e body dead: And that if any coroner be remiſs and make 

| inquiſitions upon the view of the body dead, he ſhall 

rfeit for every default an hundred ſhillings,” 


) If the coroner omits to take an inquiſition upon an untimely. death, it may be done 
[tices of gaol-delivery, oyer and terminer, or of the peace, but it muſt be donc operly; 
| it be done ſecretly it may be Quaſhed, 1. Burr. 17. p 


) And if he impoſe an improper inquiſition upon the jury, he may he committed, 
Re 99. Vide poſt ſect, 58. Where by 25 Geo. 2. c. 29. If he be convicted of ex- 
„ wilful neglect, or miſdemeanor, he may be puniſhed and removed from his office. 
lo note to lection 12. 


8. 30. As to the ſecond particular, vis. What farther care 
tetaken by a coroner for the proſecution of the offender, 
taking inquiſition of death againſt him, it is farther enacted 
be ſaid ſtatute of 3 Hen. 7. 1. © That after the felony 
nd, the coroners deliver their inquiſition afure the juſtices 
the next general gaol-delivery, in the ſhire where the in- 
lfition is taken, the ſame juſtices to proceed againſt ſuch 
Irderers if they be in the gaol, or elſe the ſame juſtices to 
t the ſame inquiſitions afore the king in his bench. And if 
F coroner do not in ſuch manner certify his inquiſition he 


| forfeit an hundred ſhillings.” | 


„ 31. Allo it is enaQted by 1 and 2 Ph. and Mary, c. 1 3. 
«= every coroner, upon any inquiſition before him found, 
my any perſon or perſons ſhall be indicted for murder 
manſſaughter, or as acceſſary or acceſſaries to the fame, 

| « befor: 


67. 
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© before. the murder or manſlaughter committed, ſull q 
_ « writing the effect of the evidence given to the jury = 
* him, being material. And ſhall bind all ſuch by re fon 
| © zance or obligation, as do declare any thing material vi "hy 
© rhe ſame, to appear at the next general gaol:delivery y 4; 
4 holden within the county, city; or towri-corporate wien | ade 
« trial therebf ſhall be, then and there to give gig k . 
<- againſt the, party fo indiQed at the time of the H en 
ec ſhall certify as well the ſame evidence, as ſuch hoy Lhe 
* bonds in writing, as he ſhall take, together with the in 


9. 
nd ag 


h the i prac 
* tion or indictment before him taken and found, at or fp 
< the time of his ſaid trial thereof to be had or made, WW... 
in cafe any coroner ſhall offend in any thing contrary u party 


« true intent and meaning of this act, the juſtices oy 


c delivery of the ſhire, city, town, or place where ſu Sq 


ich tl 
_* fence ſhall happen to be comihitted, upon due proof th "5 
* by examination before them, ſhall for every ſuch of .c-:7 
< ſuch fine on every ſuch coroner, as they ſhall think cient 


< and eſtreat the ſame as other fines and amerciaments ak 
© before juſtices of gaol<delivery ought to be.” . 
| 4.34 


Seck. 32. And it is enacted by 1 Hen. 8. c. 7. * TulMiuiſtior 
any coroner ſhall not endeavour himſelf to do his the de 
upon any perſon dead by miſadventure, he ſhall forfer I ſectiot 
„„ 


+ And it is further enacted by 25 Geo. 2. c. 29. l z; 

© That if any coroner who is not appointed by virtue of u : cor: 

| <« nua] election or nomination, or whoſe office of coroner viWrelsly + 
Vide ante ſ. 29. annexed to any other office, ſhall be lawfully convidil efi:i2 
* « extortion, or wilful neglect of his duty, or miſdemeanor ien u 
. office, it ſhall be lawful for the court before whom he {cm 

ebe ſo convicted, to adjudge that he ſhall be removed fr of 

© office; and thereupon if ſuch coroner ſhall have been eo dec 

by the freeholders of any county, a writ ſhall iſſue ie in 
L.amercing him from his office, and electing another coroiered b 
his ſtead, in ſuch manner as already directed by law; Jt a co 
jf the coroner fo convicted ſhall have been appointed u lit is f. 

vor lords of any franchiſe or liberty, or in any other ade br 

than by the election of the freeholder of any count), el t 

© Jord or lords of ſuch liberty or franchiſe, or the perla tal 1 

< perſons intitled to the nomination or appointment of ai of 27 

* coroner, ſhall, upon notice of ſuch judgment of am oO 

© nominate and appoint another perſon to be coroner M tis 


© "_ J poke! 
ſtead.” * 


Seck. 33. As to the third particular, viz. What hg la 00 p. 
dit the law gives to an inquifition of death found ws Mn 
coroner, it ſeems (a) certain, That anciently the judge Ver. II. 

z. not receive a verdict, acquitting a perſon of the death of *ſW 
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ind againſt him by a coroner's inqueſt, unleſs the jury ſo ac- S. P. C. 181. 
ry ting the defendant, had found at the ſame time what other Se 

' Tea on (8) did the fact, or by what other means the party came ;. Appeal 42, 
| wh his death; becauſe it appeared by the coroner'y view upon 122. 

ery th ord, that a perſon was killed, But it is Cb) agreed, That E. Iodict. 10. 
Where > judges cannot compel a jury to make ſuch farther inquiry on N. Cor. 24, 39, 
en acquittal of a defendant from * other iudictment, becauſe «2, 117. 

tral doth not in ſuch manner appear of record by any ſuch inquiſi- {b) ce the 


tec! 
e in d practice of compelling a jury to find ſuch farther matter [8] This is 
or lh reaſon in any caſe, unleſs it appear in the courſe of the commonly a 


dence by what other means, not mentioned in the indictment, . . 
party Joſt his life. For it ſeems ſtrange, That a jury ſhould he fie be not 
in any caſe compelled to find a matter upon their oaths, k'own, the! 


Tuch ich they have no evidence ro ſupport ; and therefore if it no 5 
* y appear to them, by what other means the death in queſtion wa: done by 


; occaſioned, it feems difficult to maintain that it ſhall not be p<rions un 


ficient for them to declare fo to the court. : on. 2 Hale 


dec. 34. How high a credit is given by the law to a coroner's 
quifition of ſelf- murder, or of the flight of a perſon indicted 


bis be death of another, will be more fully ſhewn in the three 1 
fle e ſections of this chapter. | | T 55 
l 35. As to the ſecond general point, wis. What autho- 

of any a coroner hath to take an ĩudictment of other matters, it is 

ner rely {aid in ſome (a) books, That a coroner hath no power 155 * 
viced cis to inquire of any felony, but only of the death of 27 Aff. ge. 


man upon view, And both (b) Staunferd and (c) Hale E. C. 206. 


| ſeem to ſpeak doubtfully of this matter upon the au- 5 e Ta 


bay of thoſe books; and (d) Sir £dtward Coke feems expreſs- 51. 
ae declare his opinion, That a coroner hath no power to Summary 
e fu an inditment in any other caſe. Let ſince it is expreſsly 775 


ared by the bove- mentioned (e) ſtature de officio coronatoris, [ pf 
ut 4 coroner ought to inquire of the breakers of bouſes ; Le] Sce thc ſta- 
Lit 1s ſaid by (f) Britton, That he may inquire of rape, and me at la. 8. 
te breach of a priſon; and ſuch pawer hath never been L Pfitten 3. 
jelly taken from him ; it ſeems bard to ſay, That he may 


* #4, 


ell make ſuch inquiries if he pleaſe; for as to the autho- + 
of 27 Aſſ. 8 5. and 35 H. 6. 47. b. which are cited for 
maintenance of the contrary opinion, it may be anſwered, 
˖ this point is not reſolved in either of thoſe books, but 
een of incidentally ; for the very point reſolyed in 27 
* ſeems to be nv, more than this, That a coroner 
„poser to take an indictment of an acceſſary after the 
5 and that which is ſaid ja 35 Hen. 6. conceraing this 
G matter 


L. II. 
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| : | * matter is only brought in by way of argument concerning: allo 
8 point of a quite different nature. ; 5 
1 14 4. 5 1 3 . 3 op © a F c | \ | no m 
. In Northumberland the coroner, by, cuſtom, may enquire of other felonies, 35 
þ | 6. [9] 1* Vithout cuſtom no coroner is authorized to take-any inquiſition other Rs refore 
1 dea » 2 Hale 65. „ 155 1 428 . $80 
| 22008 ol; 3 eee ee 3 caro 
| Braten Seck. 36. However there ſeems to be no doubt but that the e co it 
| book 3. >ner may and ought” to inquire of treaſure-trove, Concernin mene 
| re enacted by the ſaid ſtatute of 4 Edw. 1. De ofim hour e 
1 6 ccorunatoric, That a coroner, being certified by the king's bai i 
| or other honeſt men of the county, ſhall go to the places when 
_* treaſure is ſaid to be found,” And it 15 farther enacted in . 4 
following part of the fame ſtatute in theſe words, * A coruriſc:iv: 
| "ue . 4 ought allo to inquire of treaſure that is found, who were Uf 4 
* Fs e finders, and likewiſe who is ſuſpected thereof. And that u count 
| 6c ig fog! wigs”; where one liveth riotouſſy, haunting taem 2pp 
and hath done fo of logg time z hereupon he may be attach bony d. 
* for this ſuſpicion by four or fix, or more pledges, if he ns tlc 
be found.” | 1 
ee lei ch e nSviz :4 tbo 605d wo” 5-4 ef, 41 
ed Seck. 37. It is alſo faid, That a coroner may inquire of ri ny p 
E. E. &. "IP whales: - Pains, or re tite 
Bratton 120. fiſhes, as ſturgeons, whales. ih fred 
Hale 66 Seck. 38. As to the third general point, vis. How far a0 ed, T 
4 Toner is impowered to receive and proceed on a bill of appeiſet it 1; 
I Thall endeavour tb ſhew—How far he is authorized to reer ba 
- - ſuch appeal. How fat to proceed upon it; and In what man: agree 
it may be removed by certiorari. OY o 
| R ee p lion 
| 4 | ; * b 0 A 5 ; " y 
(a) See the ſta- Sell. 39. As to the firſt of theſe particulars, it appeal awarde 
tute at large. clearly Nom the above-mentioned (a) ftature of 4 Edw. 1. err be 
wn e la officio coronatoris, and alſo from our ancient (b) nt e, ſect 
. 25. That a coroner in the county- court may receive an pies! "ig 
Britton 8. any felony or mayhem, upon the "plaintiff's finding tuna hve. 
* 125 64+ 4 pledges to the ſheriff for the prdſecution of the ſuit. And it ner fro: 
Nach 9 obſervable, That tlie faid books generally e the a . 
(c) Con. 17 as the perſot beföre whom füch (e) appeal is to be com 1 tt 
B. el cg. without feinlog agy other with him; from whence it ſealer; w 
JV 
4 141 4 Tt 6t FE oe he oO Itty 26 he's þ +5 A IHE of 00 
8. P. C. 52 64. ſon Who hath' a juriſdictioti“ in his tlrätter; and that oY 1 (9 
(9) 4 Toft. 176. mon law he might [e] rective ſuch appeal without n * wow 
. Appral 44. currence of any other, as he certainly may rhe appeal ve. 
(e) Summa, approver, &c. But it being provided by the ſtatute wt L 
= 1 minſter 1. c. 10. That the ſheriff ihall 2 _ 2 . 
. wit coroners, 1 o appeal ſince peal b 
li 139 H. 6. with the coroners, it ſeems, That no appea 


e ) is 


eg; wh. | - ſhe 
is well commenced before the coroner, [f] unleſs the en "Ip 


41. 
4H. 6. 16. 
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lo preſent, in order to take a eounter- roll of the proceedl- 
N Ko ir ſeems, That the ſheriff, by: virtue of this ftature, 
10 more 4 judge of the matter than he was before; and 
refore, where it is. ſaid by the ſtatute of 3 Hen, 7. c. 1. 


at an appeal of felony may be commenced before the ſheriff 


| corouers of the county where it was done, it ſeems reaſon- 
« 70 intend the meaning of the ſtatute to be, that it may be 


neaced before. them in the ame manner as before, and not (a) Qu, Stavn- 


out expreſs (a) words to make any alteration of the juriſdic- ord Pleas of 


1 given them by th common law. „ 52 m¹,I . 


. 40. But it is (b) certain, That a corvner hath no power 179 NY 


receive, a bill of appeal of any offence done out of the county 2 kale 6). 


reof he is coroner, begauſe the offender cannot be tried by S. P. C. 52, 3. 
county, Bat it is agreed, That he may receive the appeal F. Corone 437. 


n approver, or take the abjuration of one who acknowledges 

| L & * 
pony done by him in any county, becauſe that after ſuch con- 
jons there, is no need of any trial. | OH 


ud. 41. As to the ſecond particular, wiz. How far a coro- 

may proceed upon ſuch appeal, it ſeems (e) probadle, That e Dalt. Sh. 
re the ſtatute of Magna Charta, @. 17. coroners might try 2 Hale 6. 
uders/23 well as receive aecùſations againft them; but it is (dd 

ed, That they eannot proceed fo far ſince that ftarute, by (d) 22 AC. 97. 


eh it is enacted, „That no ſheriff, conſtable, coroner, or 8 

ther bailiffof che king ſhall hold pleas of the crown. Alſo - Soi _ 

$ agreed, (e) That procefs may be awarded in the county- 2 Iaſt 36. 31. 
ft du ſuch appeals til! the exigent; but (f) jt feems 27 
Monable, whether ſuch proceſs may properly be faid to 8. 3 61. 
wwarded by the ſheriff and coroner jointly, ſince the B. Corone 82. 
der being the only judge, as I have endeavoured to (e] S. P. C. 64. 
e, (ct. 39 it ſeems to be moſt proper that the proceſs Ff Cos. 7 
warded by him only. Neither doth it ſeem clear, That P d S4. 
boyre-· mentioned ſtatute of Magna Chartu doth reſtrain the Summary 171. 
ner from awarding an exigent, and thereon Quilawing an *7 ” 5475 
lee, For ſince, as it is agreed by all, an offender mighe | 
Mme att unted by an abjuration of a felony made before a (e) 2a ds 
ner; why nat as well by an outlawry pronounced by him ? P. Cor: 5 75 5 
accordingly we find it taken for granten in ſome of Cen B-Arp.8z 
bd () books of the beſt authority ſince this ſtatute, that 8 
legs may be outlawed for not appearing on proceſs. before Summary * 
coroner. | -___  aHale; 67, 


. 42. As to the third particular, vis. In what manner | 
Pez] before the curoner may be removed by cerliorari, (05. P. C. 64. 
res beneh or chancery, by certiorari directed to the co- (i) 14 H. 4. 
end theriff, But it hath been (i) reſolved, That it can- * „ 
de reoved by ſuch writ directed to the ſheriff only, be- e ene 
dae Coroner is the judge, and the ſheriif hath only a S. P. C 64. 
2 | ccunter- 2 Hale 67. 70, 


2 id . . , Summary as 
e 0) is no doubt but that it may be removed either into , Inf 26 * 
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: Summary 172. 


net e. Ar. l. 6. 7. by which it is enated, © That no fandi 
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ſtatute of vofiiſ'*- 


„1 


counter-roll by virtue of the above · mention 
minſter, chapter the tentn. 


2 Seck. 43. As to the fourth general point, wiz. How firs 
(a) 8 - Toner is authorized to receive and proceed on the appeal of y 
17%, | * Prover, there is no doubt but that the coroner alone may ng 
2 Hale 67.68. ſuch appeal, (a) whether the offence were committed in the 
1. — LEN or in any other county, and may alſo award proceſs to the 
(008. F. 655 riff againſt the appellee, being in the ſame county, till it om 
the exigent ; _ it (b) ſeems, That it may be probably am 

that he may award proceſs even to an outlawry, as hath . 
more fully ſhewn' in the'forty-firſt ſection of this chapter, | 
I it is certain, That he cannot award any proceſs againſt a 
ummary 152. pellee in a foreign county, but muſt leave ir to the (e) ſuic 
F. * 462. gaol-delivery, or other, before whom the appeal is after 
u. recorded, who ſhall award procefs againſt ſuch appellees in 
nianner as ſhall be more fully ſet forth in the chapter conceri 
approvers, ſect. 22. . n 


Le] 8. F. C. 83. 
3. 


* 


Seck. 44. As to the fifth general point, Gig. How far 2k 
| Toner is authorized to take the confeſſion and abjuration of a fk 
there ſeems to be no doubt but that he may record the conkl 
of the breach of priſon by any felon, &c, and alſo the (0 
feflion of any. felony by an approver ; but the law relatuy 
theſe matters being in a great meaſure obſolete, it ſeems nen 
(c) F. Cor. 420. over · nicely to inquire into it. Alſo it is certain that he u 
8. P. C. 117. take an abjuration: but this not having been in uſe ſince zl 


[47 vid. S. 36. 
& 49. 


« gr privilege of ſanctuary, ſhall be admitted or allowed i 

caſe, I ſhall only touch upon it, and take notice, Thatit! 

N 'eammon law, if a perſon accuſed of any felony except (e f 

(e) F. Cor. Aab. lege, (f) whether in the ſame or any other county, for re upc 

5 1 > 117. he was liable to judgment of (g) death, and not charged ic dead 
)s. — {b] high treaſon, nor as [i] ſome ſay with petit treaſon, had Mi 

(8)B. Cor. 183. do any [x] church or church-yard, and within [!] forty dajs0 ery "a6 


S. P. C. 123. feſſed himſelf guilty before the coroner, and declared al tore 5 


Fisch 388. zeula offence, and thereupon" 
5% particular ſm} circumſtances of the offence, po e, u 
85 8 75 "ip the oath in that caſe provided .the-[n] ſubſtance whereof | | fn 
Finch 389. that he abjured the realm, and would depart as ſoon as pol 

s. F. C. 116 at the. port which ſhould be aſſigned him, and never" be. 4 
k. Cor. 181. without leave from the king, &., he ſaved his life, i S 
Finch 388. ſerved the terms of the oath, by going with all [0] conv enacted } 
(k'S. F. C. ſpeed the neareſt way to the port aſſigned, &c, but he wa . 


1 
P. C. 122. Finch 389. 3 Laſt. 217. 


K bus 116. attainted of the felony by ſuch abjuration without mor hich hat 
inch 388. conſequently forfeited his lands and goods, &c. in an 
(1)S. P. C. 118 ; | ed t 7 

. ＋ 17. f : . i | 
. U. 843 117. 12. (a) S. P. 8 19. 120. Pinch 389. (o) 7 H. 79. 7. f. ci. led to 


S. P. C. 111. (p) F. Cor, 425. 


or run COURT or ru CORONER; 55 
f. 45, As to the ſixth general point, wir. How far the act 
y one coroner is as effectual as if it were done by all, it 1 
« clear, That (a) wherever coroners are authorized to act * 8 * 
dges, as in the taking of an (b) inquiſition of death, or re- [6] 2 Hale 56 
Ing an appeal of felony, Ee. the act of any one of them, 88. . 
frſt proceeds in the matter, is of the ſame force as if all LJ ca oy 
joined in it: But it is ſaid, That after fach 1 by 65. ” 
e 


he Hof them, the act of any other will be void (e). Alſo it ſeems F. Corone 107. 
the in, That where coroners are impowered only to act (10) 8 


ſerially, as in the executian of proceſs directed to them 8. P. C. 33. 

\ the default or incapacity of the ſheriff, all their acts will 14H. 4. 34,38. 

id wherein they do not all join. 3 39 H. 6. 40. b. 
; : | : : | 415 42. 

p) One coroner may execute the writ, as incaſe of an exigent; but if there be more 

ers than one for the county, the return mult be in the name of all. 2 Hale 56. 


J. 46. As to the ſeventh general point, wis. In what Book 1. c. 68. 
a coroner may lawfully take a fee for the execution of his 

it is enacted by the ſtatute of Weſtm. 1. c. 10. which 

made in affirmance of the common law, 2 Inſt. 176. * That 

coroner demand or take any thing of any man to do his of- 

;, upon pain of great forfeiture to the king,. 


g. 47. But is enacted by 3 Hen. 7. c. 1. © That a coroner vid. 2 Inſt. 210. 
ye for his fee upon every inquiſition taken upon the view of | 
body ſlain 155. 4d. of, the goods and chattels of the ſlayer 

I murderer, if he have any goods; and if he have no goods, 

ſuch amerciaments as ſhall fortune any townſhip to be 

herced ſor the eſcape of the murderer, &c “ 


2. 43. But the coroners endeavouring to extend this ſta- 
io perſons lain by miſadventure, it is enacted by. 1 Hen. 8. 
* That upon a requeſt made to a coroner to come and in- 


1 ee upon the view of any perſon flain, drowned, or other- 
rs * le dead by miſadventure, the ſaid coroner ſhall diligently do 
* office, without taking any thing therefor, upon pain to 


ery coroner that will not endeavour himſelf to do his office 
wore is ſaid), or that taketh any thing for doing of his of- 


e upon every perſon dead by miſadyenture, for every time 
 hillings,” | 4 


i. 49. To the intent, however, that coroners may be 
ned to execute their office with diligence and integrity, 
med by 25 Geo. 2. c. 29. © That for every inquiſition, 
Te upon the view of a body, dying in a gaol or priſon, 
ich ſhall be duly taken in England by any coroner or coro- 
* any townſhip or place, contributing to the rates di- 
By to be levied by 12 Geo. 2. c.. the ſum of twenty 
wa and for every mile which he or they ſhall be com- 
to travel, from the uſual place of his or their 
| * abode, 
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over and above the ſaid ſum of twenty ſhillings, ſhall beg 
to him or them out of the monies ariſing from the rate hv; 


_ © ral or quarter ſeſfiong aſſembled for cha county, riding, gui 

on, or liberty: where ſuch inquifition ſhall have been taken, 

©, * the major part of them; and which order they are herdy 
rected to make without fee or reward“ 


l upon the view of a body dying in any gaol or priſon in I 


them, out of the monies as aforetaid.” 


* him or them, as the juſtices of the peace in their genen 


That over and above the recompence hereby limited ard 
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<« abode, to take ſuch inquifition, the further ſum of nine 


® mentiqned, by order of the juſtices of the peace in their wy 


| + Set. 30. And it is further enacted by the ſaid fag 
par. 2. That for every inquiſition which ſhall be duly tw 


< land, by any coroner or coroners of a county, ſo much 


« ney not exceeding the ſum of twenty ſhillings thall be pai 


quarter ſeſſions aſſembled for the county, riding, or di 
« wherein ſuch gaol or priſon is ſituate, or the major part of it 
4 ſhall think fit to allow as a recompence for his or their [ly 
« pains and charges in taking ſuch „ to be paid in 
* manner, by order of the faid juſtices, or the major pan 


de, 5 
hr fou 
of a a 
for it 
der,: 


+ Se. 51. And it is provided by the ſaid ſtatute, p.; 


pointed, the coroner or coroners ſhall alſo have the fe 
«< x35. 44 payable by virtue of 43 Hen. 7. c 1.”—* Th 


« coroner to whom any benefit is given by this a ſhall * 
« Jour of his office, or upon any pretext whatſoever, take f h: 
< office, doing as aforefaid, other than the faid fee of 131, "on 
and the recompence hereby limited and appointed, upon _— 
« of being deemed guilty of extortion.” —* That no corn” kip 
< the king's houſeho d, and of the verge of the king" pal gen 5 
e nor any coroner of tlie admiralty, county palatine of Dur v. 
« city of London, and borough of Southwark, or of am lt. * 
<< chiſes belonging to the ſaid city; nor any coroner of r 0 
* borough, town, liberty, or franchiſe, which is not e the 
* buting to the rates directed by 12 Geo. 2. c. 0 t: and 
©" which ſuch rates have not been uſually aſſeſſed, hal It, but 
e ritled ro any fee, recompence, or benefit given to, or ff ndford 
* ed for, coroners by this a&.” which 
| | \ ts, hol, 
As to the eighth general point, vis. In what caſes a of ti 
recorded by, or found before a coroner, admits of 10 en that 
verſe : ; | me ner 
| en for t 
I ſhall conſider the ſame in relation, To abjuration 0 en fin 
feſſions made before him. To eſcapes. To flights; reckons 
4:}f-murders:. e hart 


1 
Ll 


64, 52. As to the firſt particular it ĩs ſaid, That his record | 

n (a) abjuration, or of the confeſſion of (b) breaking priſon, [a] Sum. 191, 
u the confeſſion of a felony by an (e) approver, is of ſo F. Cor. 124. 
i authority, as not only to eſtop the party from raking any, foe G _ 
verſe to his having made ſuch confeſſion, but alſo from alledg- 2x F. 3. dnt 
that what was ſaid by him was extorted by dureſs, or other pl. 35 

ur means. - Alſo-it ſeems, that if the party plead, That he % —_ 133. 
ot the ſame perſon who abjured, c. and the (d) coroner re- ,g  ' © 
1 that he is the ſame perſon, ſuch record is concluſive, Ec. 12 Afize 29. 
in theſe (e) caſes it ſeems, That the judge, for the better [0 Ts 
mation of his confcience, may in his diſcretion, if he think le] 3 
take an inquiry from the people living next to the place, of 118, 124, 169. 


f nces of the matter, c. 12 Aſhze 29. 
whole circumiian N . B. Corone 75, 


| tan 
ly ta 
in 
ch n 

e g . <3. As to the ſecond particular, vis. That relating to 
enen pes found before a coroner, it is (f) ſaid, That if it be found [] S. P. C. 
i coroner's inqueſt, that a murder was committed in ſuch a 3+ 35. 103. 
tofth v, and that the murderer eſcaped untaken, the townſhip 

ir Mü t traverſe ſuch eſcape, becauſe it makes them only liable 

" * n amerciament, et de minimis non curat lex. 

0 + STR 

eg. 54. As to the third particular, wiz. That relating to a 

it found before a coroner, it ſeems, That if a perſon indict- 

of a murder by a coroner's inqueſt, be alſo found to have 

| for it, and afterwards upon his- trial be (z) acquitted of the [g] 13 H. 4. 
der, and alſo found not to have fled for it; yet he ſhall for- * * 

bis goods, becauſe ſuch a finding that he did not fly by a 3 * Tod " 
„ who, as ſome ſay, had nothing to do with it, and ought 1 Hale 363. 

to have been charged with ſuch inquiry, ſhall not controul 5 Co. 109. 
coroner's inqueſt, which is of ſuch authority, that immedi- =o 271. 
y upon the flight, the party's goods ſhall be delivered to the 1 Hale 363. 
mſhip, which thall be anſwerable for them. Alſo it ſeems 2 Hale 184. 
generally to be taken for granted, That the party has no [h] B. Cor. 
edy whatſoever to traverſe ſuch flight found againſt him by 284 
broner's inqueſt ; for that ſuch inqueſt is of very great au- Pe ia 
rity, () inaſmuch as all perſons of the neighbouring towns, B. Trav. 229. 
ye the age of twelve years, are bound to attend at the taking 3 Keb. 564, 
It; and yet I cannot find any direct reſolution ſettling this . 6 

tz but on the contrary it is certain, That Sir William 414. Ms 5 
ndford makes a quære of it, and the reaſon above mention- 2 Hale 63, 64, 
which is brought to ſupport the great credit of ſuch in- 31. Toft 

ls, holds as ſtrongly againſt the traverſing them as to the ny — —_ 
it of the offence, in which reſpe it is at this day generally 366. 

en that they may be traverſed, as will be more fully ſhewn i Hale 363. 
de next ſection. And ſurely the other reaſon which is 

en for this opinion, Thee the party only forfeits his chattels 

luch finding, and therefore ſhall not traverſe it, becauſe the 

reckons chattels among thole minima de quibus non curat lex, 

ny harſh and unaccountable ; and it is very hard to ſay, 
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(s) 3.Jaft. ge. That à man ſhall be liable to forfeit all his goods, which 


2 L. vin: 141. 
Summary 29. 


erhaps be all that he is worth, by an (a) inqueſt taken in bn 
1 Veat. 181. fence, without either hearing him, or giving him an opportin 
of defending himſelf. þ 


Sect. $5. As to the fourth particular, wiz. That ating 
the books there ſelf-murder found before a coroner, it is ſtrongly holden in fon 
—— tb) books, That no inqueſt of this kind admits of any travel 
3 52. But the contrary opinion being alſo holden by (b) books «f 
2 Keb. 859.1 great authority, and ſeeming alſo to be more agrceable tothe Hl 
2 Sid. 90. 191. neral tenor of the law in other caſes ; it ſeems to be the ben be 
— ih 198. Opinion, That ſuch inqueſt e moved into the king's bench chin 
1 Veo. 278. certiorari, may be there traverſed by the executor or adnin - 
3 Keb. 564, ſtrator of the perſon deceaſed, and perhaps alſo (c) by the or t! 

J — gy or the lord of the manor, c. (11). | ine th 
books above LOL g Cour 
cited. i | Ec; holde 


| | | tf. at au 
(11) But if no matter be depending before the court to make it neceſſary, the ki Fifthl 


bench will not o:der the coroner to return the depoſitions he has taken upon aa inquii lin 
of felo de ſe. Strange 1093, | thin 


; lat jur 

Tun CoronrR alſo peſſeſſes a miniſterial offiee as the ſheriff's ſubſtitute, For v * 

Juſt exception can be taken to the ſheriff, for ſuipicion of partiality (as that he is intereh \ 
in the ſuit, or ot kindred to either of the partie+), the proceſs mult then be awarde — 

the coroner, inſtead of the ſheriff, for execution of the king's writs, 4 Inſt. 271. 1 c ermin. 


349. 


Le) C.Elis. Se. 56. Alſo if it (d) appear, That a coroner hal 10 
Fed 800 nlty of any corrupt practice in the taking of an inquiſition 
5 » 


Zet. eems that a melius inguirendum ſhall be awarded for the t - 
1 Modern-82. of a new one by ſpecial commiſſioners, who ſhall not Poon 
2 190 on the view of the body, but on the teſtimony of witnele _ 
4 Keb. ig and the coroner fhall have nothing to do in the taking "ny 
1 Ven. 181, new inqueſt, becauſe it appears from his former miſbebzwag ay 
_ 357, os, that be is not fit to be truſted, But (e) where his inquiſti ſer fo 
a. aqua ſhed fora defect in point of form bnly, he may and ought Yu 
Con, 2 Jones take a new one, in like manner as if he had not taken ary | Fre * 
Ry R. Ab. fore. | „ | Lan oat 
22. 2 | | | Þ alſo | 
2 2 Hale 89. 69. 1 Hale 415; 2 Anderſon 204, Strange 69. 3 
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CHAPTER THE TENTH. 


bor ThE SHERIFFSs TORN, 


ITS, 


HE ſheriff's torn is the king s court of record, holden Finch 241. 
before the ſherift for redreſũng of common grievances FP ES 2; 
hin the county, le 70. 


Wo; the better underſtanding the nature whereof I ſhall ex- 
ine the following paints, —Firſt, The original ivftitution of 
; court, Secondly, At what time and in what place it muſt 
holden —Thirdly, what perſons owe ſuit to it. —Fourthly, 
| at authority the ſherifi (or his ſteward) hath as judge of it. 
. Fifthly, What kir q of offences are inquirable in it.—Sixthly, 

thin what place ſuch offences muſt ariſe.—Seventhly, By 
at jurors ard in what manner indiQtments-in it ought to 
ry found, —Eighthly, In what manner they are to be proceeded 
varied ion —Ninthly, In what manner they are to be traverſed and 


1 Cem ermined. ; 


d. 2. As to the firſt point it is obſervable, That by the (a) 5 Co. Pre- 
common law, every ſheriff ought to make his torn or circuit oo 8 
mphout every hundred in his county twice in the year, in or- — 9 


to hold a court in every ſuch hundred for the reformation of 2 Inſt. 30. 71. 


hath | 
urſirion, 
the tak 


1. mon grievances, and the preſervation of the peace and good gun 
53 Www of the kingdom. For which purpoſe all the (b) in- N 3 
char 22's of ſuch hundreds, being above the age of twelve years, (b) See the 
Mi ret ſpecially privileged, in ſuch manner as ſhall be more books above 
4 ought ſet forth under the third point, are bound to attend at ſuch _— nc 


ts, in order to make inquiries of all ſuch offences; and allo c 25. 
pre ſecurity to the publick for their good behaviour, by tak- Bracton 124. 
zan oath to be faithful to the king, and to obſerve his laws, mc ae OR 
{ 21ſo by incorporating themſelves into ſome free-pledge or tables 8. 
lng, which "— ſignified a certain number of families Kell. 141. 

3 together in the fame precinct, the maſters whereof were on . 5 
one of them mutually bound for each other, and puniſh- 2 
for the default of any member of any ſuch family, in not 


gering to anſwer for himſelf, on any accuſation made againſt 


n any | 


ich. 3. And the better inforcing of this order ſeems ancient- 2 Inſt. 71. 72 


t a $7. > . . 
=” been the principal end of holding this court, the 2 
e even to this day muſt be curia wiſus franci plegii F. Lect. 17. 
"gi tenta apud C. coram (wicecomite in turno ſuo tali die, Mirror c. 1. f. 
| | | | c. 13 & 16, 
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Kitchen 44. 
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Dat. Sher. 390. 


Con. Coke 

it. 118. 
Kitchen 44. 
Dalt. Sher. 390. 
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Keilw. 192. 


Dalt. Sher. 390 


6. 5. 
. 3. 


6. 
6 B. 
8. P C. 84. 

© 


(e) B. Leet. 
2 


2 . 74. 
r Roll 201. 
(d) 8H. 7. 4. 


Owen 38. 
Dalifon 61: 
te) Co. Lit. 118. 
Kitch. 8. 44. 
C. Eliz, 125, 
24%. . 


\ 2 Roll 201. 


(a} Dyer 181. 


. Abr. 256. 2 Inſt. 71. 2 Saund. 290. 


trary it is (d) ſaid, That a court-leet may be hoiden® 


it ſeems to be (e) agreed, That a preſcription to huld 


or Tux SHERIFF TORN. 


er. But it hath been reſolved that the law doth not take g 
of any ſuch court, under the ſtyle of Turn Vicecom tent dafl 
for the word torn, properly taken, doth not ſignify the fat 


it 1 0. 
wil 
ther: 
Hrm⸗ 
t is c 
for 11 
14 
te, C 
auf 
ſtatut 


court, bus his perambu ation- 


Sect. 4. As to the ſecond point, vis. At what time uf 
what place this court is to be holden, it is ſaid, That x 
common Jaw, it might be holden at any place within thek 
dred, and as often as the ſheriff thought fit. But this bw 
been found to give the ſheriff too great a power of oppre 


che people, by holding his court at. ſuch. times and p. 
which they could not conveniently attend, in. order thereyl indie. 
his own advantage to increaſe the number of his amercemt eon i 


it was enacted by the ſtatute of Magna Charta, 35. 
no ſheriff or his bailiff, ſha}l make bis torn through ah 
0 dred but twice in a. year, and at the place accuſtomed, « 


0 hay 
G. 1 
to the 


. once after Eaſter, and: again after the feaſt of St. Me the 
* and. that the view, of frank-pledge thall be at the tear at 
St. Miehaek e | ound t 

1 ton, c. 


Se@. 5. And it is farther enacted by 31 Edw. 30 
* That every ſheriff ſhall make his torn yearly, one fine i 
„ jijn the month after Eafter, and another time within then 
after St. Michael; and if they hold them in other in 
that then they ſhall loſe their torn far the time.” 


mey. 

rſerva 
be am 
rand a 


ed, 11 
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all [k] 
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Sef. 6. And it ſeems (a) certain, That ſince theſe ft x 
the ſheriff is inditable for holding this court at another 
than what is therein limited, or at an unuſual place. 


Sef. 7. * Aifo it hath been (b) reſolved, That an indidu 
found at a ſheriff's torn, appearing to have been holden at 
ther time, 1s void. 


Peck. 12. 
yell as 
obliged 
ereof hi 
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Seck. 8. But it is obſervable, That neither of theſe fu 
do expreſsly mention a court-leet, and therefore it ſa 
ſome (o) books, That they do not extend to it; neither“ 
find any reſolution, That an ancient court-leet holden 4 
other time, or at an unuſual place, is void. But on the 


place within the precinct which the lord thinks fitting; 


court oftener than twice in the year is good; which en 
reconcilable with the general rule of law, That no pre 
can ſtand good againſt a ſtatute which has negative words 
court-leer be conſtrued to be within the purview of the 9 
mentioned ſtatutes. It is true indeed, That both Sir 1 
Cake and Kitchen endeavour to ſolve this difficulty, by ddt 
a diſtinction that the ſaid rule extends not to ſtatutes mt 
affirmance of the common law ; but it is queſtionable 10 


* oF rur 8 HERIF F. TORN. 205 | | 5 8 or 
ill amount to a good anſwer, ſince ĩt ſeems to be holden by 


ke ng „ | 
aber; of good authority, That theſaid:ftarutes were not made (U Dalt. Sher. 
ben mance of che old law, but are introductory of a new one; 277 7. pL 2. 


is certainly ſafeſt to hold a court leet at the times accuſtom- | 
for it is (b) ſaid, that if it be holden at an unuſual] time it is (b) 38 H. 6. 7. 
Andi ite} ſeems; That no court» leet granted fince the F. Leet. 2. 

y other time than What is limited b B. Leet. 32. 
te, can be holden at any ot er time than Mhat is limited by Sund. 291. 
cauſe every ſuch court is derived out of the tdrn, to which (c) C. Eliz. 245. 
ſtatute certainly did extend. ' 4 Con. 2 Inſt. 72. 
| 2 Saund. 291. . 


f. g. It hath been Id] holden, That in every. caption. of (% Keb. 531. 
indictment taken in a ſheriff's torn, or court-leet, the day . | 


eon it was taken ought to be ſet farth, that it may appear 


e and 
it at 
theh 
$ hay 
ppreh 
Play 
erehy 
TCenmt! 
o have been on a Sunday. T7 | 

J. 10. As to the third paint, vis. What {e] perſons owe 
to the ſheriff's torn, it it certain, That regularly all perſons 
je the age of twelve years, are by the common law bound to 
e ener at this court in their proper perſons, and that no perſons _ 
dund to appear, are within the benefit of the ſtatute of [f] 00 3 25 
un, c. 10. which allows ſuit-ſervice to be performed by = 5 pl. * 
mey. And that not only maſters of families, but alſo all 

rſervants are bound to pay ſuch ſuit, and that every Ig] maſter 

be amerced far ſuffering a ſervant to continue with him a 

rand a day, without being put into the decennary, &c. 7 


le) See ſect. 2 


Je we 
the Wl! 
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b. 11. But Ih] tenants in ancient demeſne are privileged by 6422 36 . 


common law from coming to this court, unleſs they and their 2 Int. 121. 
ſtors have time out of inind uſed to come to it. Alſo [i] Qu. B Leet. 38. 
ons of churches have rhe like privilege by the common law: (. NB. 160. 


all (&] peers of the realm and women have the ſame pri- 1 . 


# {11 
ther t 


ndiaa by the ſtatute of Marlebridge, c. 10. and perhaps by the (k) 2 Iaſt. 120. 
en on law), unleſs their preſence be eſpecially required for 1211 
e particular cauſe. Es | | 3 = 
161. 


bed, 12. Alſo it ſeems (1) clear, That by the comman law, Dalt.Sher. 186. 
BraQton 124. 


ſe ſit rell as the ſaid ſtatute of Marlebridge, e. 10. no man can (1) Reg. 135- 
sf woliged to do ſuit to any ſuch cburt, within the preciaQts Dalt. Sher. 387. 


eeof he doth not reſide, in reſpect of any lands whieh 
may have within the juriſdiction of it; for that no ſuit 
this Kind is due in reſpect of the tenure of any lands, but 
in reſpect of the perſonal reſidence of the party. And 


if man have a houſe which ſtands upon the precincts (m) 2Tnft. 112. 


Dalt. Sher. 387. 


o two leets, It is faid, That he ſhall do his ſuit to the court (n) 2 Inſt. 122. 
e te juriſdiQtian of which his bed-chamber lies. Ard if Dalt.Sher, 387. 
e bf Pave a houſe and family in two leets, it ſeems that he 

ors, WE"! to do his ſuit to that, wherein for the moſt part he 

the Fonally refides, but no man can be of two leets; and 1a 

: ore one who lives within a lo] private leet, cannot be ag 5 
y „ | obliged 23H. 6. pl. 9. 
25 Mag 


4 
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{s) C. Ja. 584: obliged to do ſuit to the theriff”s torn, or to any other w, 
* T leet, unleſs ſuch private leer, for ſome default of the lots 
2 Hale = tp © feized into the king's hands, or d) unleſs the lord of tie he 
Douglas 537, negle& to hold his court. MAE Oo pgs all ſu 

— 5 3 141 rt; 4 
at res 
ny to 
or v 
upon 
erewi 


table 


10. 


As to the fourth point, vis. What authority the ſherif (or 
ſteward) hath as judge of this court, I thall conſider the fans 
relation, To indictments; To fines and amercenients in genen 
and, To the appointment of conſtables. 3 BT 


wn Seck. 13. As to the firſt of theſe points, it ſeems, That by 
(b) Dalt. Sher, common law he might proceed to (b) hear and determine u 
400. oftence within his juriſdiction, being indicted before hin a 
2 Hale 69. requiring a trial. But it is clear, that he is reſtrained fron 14. 1 
| power by the ſtatute of Magna Charta, c. 17. By which i Wi: 4 
enacted, That no ſherift, conſtable, or other bailiff of t pointh 
« king, ſhall hold pleas of the crown.” And it ſeens, MI in 
(e Ju 1oft. 32. this ſtatute alſo extends to the (o) ſtewards of courts-leet, vl Na 
Dalt. Sher. 400. cannot deliver any perſons indicted before them of felony, | 
2 Hale 1. muſt refer them to the juſtices of gaol - delivery; neither ih, 
| they try any perſon indicted before them of any other off he 
(d) 8 H.4. 17. and therefore there is no remedy to avoid ſuch preſenime the be 
B. Leet. 11. before them as are traverſable, but (d) by removing them i 
Kitch, 22. 23, the king's bench, &c. as will be more fully ſhewn under 


Summary 175. ninth point. 
1. Ed. 3. c. 17. 


eme 
8 to 
that 


Sect. 14. But it is certain, That the above-mentioned fung f 
of Magna Charta, c. 17. doth neither reſtrain the jheritts to any fo 
Le] Kiteh. 24. nor the court-leet, from taking (e) indictments or preſenta 
rh 386. or awarding proceſs thereon in the ſanie manner as before; | 
4 i '7* this power of awarding ſuch proceſs, having been abuſed h Fav. 
[fJDalt. Sher. ſheriffs in their torns, (f) was taken from all of them (cx. ..... 
900, 42! - thoſe of London), but not from any court-leet, by 1 Edu. him 
2 Hale 21. 2. which is more fully ſer forth under the eighth general point ich! 

this chapter, EE SU | | 

| 1 the off; 
As to the ſecond point, wiz. The ſheriff's authority in , as a. 
\torn in relation to fines and amercements, I ſhall conſider | 
; Firſt, In what caſes he may, and in what manner he ought 4. 18 
impoſe a fine —Secondly, In what caſes he ought to awardunt ere 
ercement.— Thirdly, In what manner ſuch amercement in 

awarded and affeered —Fourthly, In what manner ſuch fu be „ 
amercement is to be recovered —Fifthly, What farther pen "ry 
may be added to ſuch fine or amercement. 


Se. 15. As to the firſt particular, it ſeems clear, That 
ſherift's power in this court is till the ſame as anciently it! 


in all caſes not within either of the ahora Md be 


to, er ths SHERIP Ps TORN. 93 


ates of Magna Charta, or 1 Edw. 4. from whence it follows, (a) Book 4. 
i he {till continues a judge of record, and may impoſe a fine 225 = W 
all ſuch as are guilty of [a] any contempt in the face of the (b) 1 12 
rt; alſo there ſeems to be no doubt, but that he may impoſe Dali. Sher. 40 
u reaſonable fine he ſhall-chink fitting, upon a {b] ſuitor re- 2 lat. 144. 
ny to be ſworn, or upon a [c} bailiff refuſing to make a panel, ps Br 1 
or upon a dj tithingham neglecting to make his preſentment, (c) 7 HC. 12 
upon one of the jury e] -refuſing to preſent the articles (4) 10 H. 6. 7. 


erewith they are charged, or upon a perſon duly choſen [f] l 6) 3 Co. 
table reſuſing to be ſworn. 38 b. 39 


(f) 8 co. 38. Dalt, Sher. 400. Dyer 212. Dalt. Sher 401 · 


g. 16. But it hath been [g] reſolved, That all ſuch fines = GA: + 
thr to be ſeverally impoſed" on each particular offender, and 11 Co. 42, 43. 
jointly upon all of them, except where a whole vill is to be Per 244. . | 
; in which caſe, for the neceſſity of the thing, à joint fine . 

u all is good. | CER 5 


ef. 17. As to the ſecond particular, wis. In what eaſes (5) Dalt.Sher. 
ſheriff in his torn ought to award an amercenient; it ſeenis 400. 
t he hath a diſcretionary power [h] either to award a fine or bt 12 
reement for contempts to the court, as for a ſuitor's re- n 
g to de ſworn, &. Alſo there ſeems to be no doubt, (i) B. Lee. 
that at the common law he might, as the ſteward of a Keilv. 66. 
f. let fti]] 'may, award an [i] amercement of any perſon SKinNEr 392, 
ed flat | . I SOT Pe ne 5 PF nch 468. 
* ed for an offence not capital within his juriſdiction, with- Kiichin cc. 
0 2 =") ferther proceeding or trial. And it ſeems to be taken 52. 
pi emed in [k] fore books, That he might in ſuch caſe: 8 e 
"re; e 2 fine on the offender, if he thought fit; and tke ſtatute 5. l. Sk. 
ſed ra GE ith 3 p Ii. Sher 404. 
5 +5. 5- which reſtrains him from levying any tines 
uy ö mercements on indictments found before him, clearly ſup- 
| ron bim to have had a power of impoſing ſuch fines; from 

po which it ſeems probable, that in ſuch cafes he had, and that 
ſteward of a court-leet (till hath a power, either ro amerce or | 
the offender, eſpecially if the [1] crime were any way enor- () 8E\ 4. 5. 
„as an attray accompanied with wounding, &c. 


hem it 
inder . 


ity in 
__ 
e OUgNN J 5 2 | {4 
* . 18. As to the third particular, vis. In what manner 
it 15 t0 Een is ro be awarded and affeered, it ſeems, That 
To Ki one be meant the judgment, that the party 11 
« ag * 'a domini regis, this being a [m1] judicial , 708 
- Ae * of the court only, and requires not 7+, Car. 238. 

"a re, $ ent of the jury or any other, as appears 8 Co. 38. 40. 
That at "ea orn. of all entries. Neither do I ſee any 
ty it WW... 4 2 award of a miſericorilia by a judge of a 
werte b. - = Exprel: any certain ſum for which the party 

i Wok ericordia, except in ſuch caſes only where no 

Lon 15 afterwards to affeer it; for in other caſes the 


* 


Of a m; „ . Ep” 
* Ws is only in order to authorize others to fix 
4 4 1 » v 72 i 5 MO . * * 
tue party is to pay to the king for his default; 


ang 
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| oh ol 
(a) 7 _ and in. ſuch (a) cafes the courts. of Weſtminſter-hall 5. ent itt 
1 583. more than award that the party be in miſericerdin, with the cot 
F. N. B. 56. | fioning any ſum in, certain j and there ſeems no reaſon wh... and 
6) . 129. judge of a court - Ieet thould tot follow the ſame rule; 2 s of jur 
(<); 17 3 cordingly I find the opinion of the lord chief juftice (i | 
| ; Med. 138. Which is the chief ground of a feſolution in (e) Leæurzi 
9 56 report; That every ſuck awitd'of an amercement mult en 22. 5 
1 \ $ 1 4 p ; 
"io. urt. certain ſun, (d) over · ruled of late by court of king's ben bat the 
g 9 e 1 ed, Cc. 
5 . | inked oo 1 og ; but o 
5 — ©o..40. Haas 19. But if by pony be meant, the t of pleac 
v. 266. reducing to a certainty, the ſum to be paid by the party oi aver th: 
= mn g king, upon the award of his being in . 4 A ened, 
Keilway 66. That if it be for an offence indicted, it ought to be done f of the « 
3 Keble 362. tain officers called. Affeerors, being ſpecially choſen and hilly ſe] 
| LP 3 51. for this puipoſe. It is true (f) indeed, That the comma rent in 
76) Kan. Ent, Of an amercement upon a preſentment! ina court-leer is, ſence wa 
7. party is amerced, or in miſericordia to ſuch a fam ; with may be a 
* 85 tinguiſhing between the award of the miſericirdia and the d conſec 
(hy 8 Co. 40, Went of the amercement, or ihewing by whom they aeg court 
41. pet in judgment of law, the award of the awſericorda is en in an; 
* ory of the court only, and the aſſeſſment of the ſum to be ni; cho! 
7 5 222 * act of the affecrors, and ſo it ought to be pleaded. hu ii the tru 
(K) Sav. 93. (2) amercement he fora contempt of the court, ĩt may be re full 
Bo * $72. by the judge himſelf, and needs no other affeerment; ini 
R * 5. (h) judge of every courz of record is the moſt proper ju 
8 Co. 38, &c. all contempts offered to ſuch court; and an amercementd 1 4 
2 laſt. 196. kind 1s in (i) nature of a fine, and called ſo in ſome (0h "7 
| ny and it ſeems to be a genera () rule, That no tine for a con by wy 
W. 1. 18. % within the ſtatutes which require that amercements be ai 7 . #4 
" i —þ, 
| | Ft 5 r7 to let 
r Seck 20. As to the fourth particular, v. In whit tut not i 
583. 66.  fuch Im! fines and amercements are to be recoverei; it | 
4 * that the King or lord have an election of common right; 8 85 
C. Eliz. 257. de diſtrain for them, or to bring an action of debt. * Fo 
Ray m. 68. | ke 4 i inn 
Sav. 4. 5 oh i eee in om 
c 9 For the better underſtanding of the nature of which ren (+ ber 
I ſhall firſt lay down ſome rules concerning both ai themn to obſer 
mon, and then deſcend to each of them in particular. and all p: 
N by eie of 
As to what concerns the ſaid remedies in common, Þ 1 i in an ay 
| down the following rules ;— that tl 
(0 Hobert19. Seck. 21. Firſt, That it is ſafeſt in every avo I, © 
Raft. 833. ration of this kind, expreſsly to (n) hw, that the affe de rec 
Co. Ent. 572. committed within the juriſdiction of the court. Por if l 
573. not, all the proceedings were cram non juilre;; and u can 
not be preſumed to have a juriſdiction, here it doth 10. . 
to have one. But perhan: it 13 not neceſlary to all 85 ſ bref, 


Merit j 


ent itlelf, that [a] the offefice urofe within the juriſdie- (a) Hob, 129. 
the court; yet it is certainly adviſable to have ſuch an 


at of juriſdiction in pleadings. 2 

. | 11 : 3 . 34 1 17. << 33-4 1 8 [<] z Rol. 110. 
22. Secondly, That it is le] adviſable erpreſsly to al- j 337. | 
chat the offence. was committed as well as that it was Ta | 


but on the coutrary, it is obſervable, that the [d] pre- <53. 606, 
aer chat the offence was committed, but only that it 
ſented, and that it aroſe in ſuch a place within the juriſ- 
of the court, c. 1 is true indeed, that it hath been 
ly [e] holden, That in au avowry or declaration for an C. Eliz. 748. 
ment in a court-baron it is as neceſſary to altedge that 88 N 886. 

ence was committed, as that it was preſented. But to TT P = | 
may be anſwered, that a court-baron is not a court of re- 3 Med. 137. 

d conſequently not of ſo high authority as the ſheriff's 4 
r2 court-leer ; neither are preſentments ih a court- baron, 

en in Any other court Miathcver, ſo highly credited by 

23 thoſe made in a torn or leet, which admit of no tra- 

o the truth of them, except in ſome ſpecial caſes, as will 


re fully thewn under the nifith general point of this 
23. Thirdly, That it is ſafeſt in (f) ſetting forth a pre- ; Keb. 36 
nt, or an affeerment of an amercement, to ſhew the Co. Enc. 572. 
of the preſentors and affeerors; yet I cannot find this done ho 0 
of (g) Raſtals precedents ; and ſome have ſaid, That it is 559. we 
r7 to ſet forth the names of the preſentors in an action of 9 E. 4. 4% 
ut not in reple vin. . 5 7 


. e #0 ee ee n 
24. Fourthly, That it is adviſable to ſhew that proper N 4 
ice was given of the holding of this court, yet this I find Raym. 204- 
in ſome {1} precedents ; and perhaps the contrary opinion ou Eten, 
che better, for that every court of record ſhall be pre- NA 5535 $06. 

bſerye all neceſſ ious incidents for the holding 1 R. 220: 

0 oblerye all neceſſary previous incidents for the holding 1 R. au. 353 
nd all perſons within its juriſdiction ſhall be intended to 368. 

WS | . | 1 2 R. Abr. 136. 
Dice ot it. And for the like reaſon perhaps, it is not ne- 1 RSI 201. 
nan avowry for a [ſk] diſtreſs for ſuch fine or amerceinent, Li] Co. Eüt. 


F that the party had previous notice what it was. 2 

N. 6.553. 606. 
8 n 
: 3 * 
the recovery of ſuch fines and amercements by way of ; "I 


diſtreſs, I ſhall obſerve, 


25. Firſt, that it ſeems to be [1] ſettled at this day, Iz r R. Abr, 


i diſtreſs is inc) . 665. 666. 
3 1s incident of common right to every fine and : Rail ans. 


mend in a ſherift's torn or court-leet, whether the ſame 11 Co. 46. 


belong 8 C5: 41 
I "-C. J6C- 363+ 


or 46 SHE RIFFHTOR N ʃ "a 


a, and that [b] perhaps may ſupply the want of the (b Ralt, 666. 


ed, &c. yet I cannot find any expreſs opinion to this [4] Raft. 15 a 


of pleadings of this Kind in the belt authors, do not ex- Co. Eu. 373. 


— — e- —__ — 
rr r = "x ow 4 _— - 
— —_—— Peg lh, _ 
n =. - Pry a onthe IDE n 3 de — * : 2 
\ * Py l > * 5 N - d s — * = — . 2 
m_ - 5 u p & mY 5 — 4 _ 1220 mu. 2 — * xs * 
1 o > l 4 R E 
—_—” — 
2 fr. 1 > * 17 I» by 
* Yay 29 Innes At 2 by - 2 x ay 
* 3 4X '« hy - «< he Sui 4 — p = 
= ” % - » - — T — 
OE — — o 9 . — — =_ = * 


Lei Moor zg 
C. jac. S866. 


[f] Kew. s 


9 | 5 or THE SHERIFF: TORN. 1 40. 


30 H. 7. 16. belong to the king or a ſubject, if the offence for which they 
Con. 11 H. 3. impaſed be of common right incident to the | juriſdiQion d 
14. courts ; but [a] if ſuch offence were only the neglect of: 4 
21 H 7.49% created by cuſtom, it is queſtionable whether it do not require 


ct. 
2 
col 
n no 
Ic the 


= Age "rag like cuſtoin for a diſtreſs, though the duty be of a pu «1c 
4 Keb. 701. ture; but if it be for the Ib] private benefit of a ſubjed, i f bd 
38; , 5 clear, That no diſtreſs is incident to it without a ſpecial cu : 
31 Co. 44 2M | D | ect. 7 
Sect. 26. Secondly, That the ſheriff, or lord of a lee, ma) 
eq a H. 4.24. for ſuch fines and amercements diſtrain the goods of the i 0 


47 EY . in ſe] any lands within the county or precin@ of the 
Proms 4 whomſoever they ſhall be holden, Aral oh only in fuck 3 
3 R. Abr. 670. which ſhall be in the king's hands; for that all ſuch | nuſan 
7475 = 3. While they continue in the king's poſſeſſion, are wholly ou ii or 
12, 13. juriſdiQion of ſuch courts, | u 
F. Viitr. 18. 5 | 
R. Abe 679 Sect. 25. Thirdly, that ſuch a diſtreſs may lawfully be dl 
le) 2 Inſt. 131. the ſe] highway; for that the ftatute of Marlebridge, e 
47 E. 3. 13. which prohibits the taking of a diſtreſs there, is to be inte 

3 And. 7% only of diſtreſſes taken for ſervices due by way of teu 


4047 E.3. 13. Iands. 
41 K. 3. 26. | | 
* 25 . Sect. 28. Fourthly, That ſuch fines and amercement; td 
Owen 146. for a perſonal offence, no f) ſtranger's beaſts can lawful 


Noy 20. diſtrained for them, though they have been levant and cout 


mercen 
noft of 
t the 1 
am's ca 
ontrar) 


225. i R. Abr. on the lands of the offender. 


(s) Het. 62. Se#. 29. Fifthly, That it ſeems to be [g] agreed, Thati 
Finch 476. any ſuch court is in the king's hands, the goods dif 


i) 1 4.6. for ſuch fines and amercements may lawfully be fold, after i 
3 Co. 41. have been kept a reaſonable time, as the ſpace of ſixteen led FORE | 
3 Roll76. and it ſeems the better [i] opinion, That where any fe s ji 
Qu. 1127 62. is in the hands of a common perſon, if the goods were dim whles, : 
3 Bulſt. c3. for an offence of a public nature, they may be ſold of con tae anti 


11 H. 7. 4. right, without any ſpecial cuſtom for that purpoſe. 
21 H. 7. 40. S : ; 7'P | oh . 33. 
{i} 3Mod.; 8. Sect. 30. Sixthly, That' no bailiff can lawfully diſtran oe. | 
E. Eliz. 698. any ſuch fine or amereement, without a ſpecial ſk] wart Javes of 
We co: ſo doing which muſt be ſer forth by him in an avowry or ue 
57 cation of ſuch a diſtreſ; [1]. penile 


2 Keb. 745- ech; 
Salk. 108. | { chief 
f : ' | : ed by the 
(1) Andin replevin it muſt be averred, © That the defendant was guilty," but in that the 


the conviction is ſufficient to juſtify the officer. The amercement all maſt appeario® be ſuch 


been by the court aud not by the jury. Strange $47. were f. 
e 1; 


vt, II. 


or ue SHERIFF» TORN. 97 


ct. 31. As to the recovery of ſuch fines and amercements Ld Rayin. 1173 
tion of debt, being ſcarce able to find any thing remark- 79 3 #61. | 
concerning this matter, CEL what hath been already Co. Lit. 296, 
\ notice of, 1 ſhall content myſelf with this one obſeryation, F. Lev, 5. 43. 
i the defendant ſhall (a) not be ſuffered to wage his law in 2 R. Abr. 106. 
ſach action, becauſe it is grounded on the act ofa court of 
rd. a | | 5 [b See Kitchen 
5 | ; 1 1 | ( 52 53+ 54. 
xt. 32. As to the fifth particular, wiz. What farther pe- 3 Ent. 
may be added to ſuch fines and amercements, there ſeems 1 R. Abr. 468. 
be no doubt, but that upon a preſentment of a common Oro. Jac 382. 
"ce in 2 torn or leet, the ſheriff or ſteward may either 184 R. Abr, 
: | 468. . 
ce the perſon preſented, and (b) alſo order him to remove 2 R. Abr. x 36. 
nuſance by ſuch a day, under pain of forfeiting a certain 1 Roll 20 
or may order him to remove 1t under ſuch a pain (c) Aleyn 78. 
, I 0 . | 5 Mod, 130. 
hout amercing him at all. But it ſeems doubtful, Whether 1217 
perlon be bound at his peril, to take notice of and obey (c) Co. Ent. 
order, being made in his (d) abſence, unleſs expreſs notice 578. 
c . . , (1) 3 Leon 7, &. 
iven him of it; but if he haye ſuch notice, it ſeems clear, Mos oat 
the ſhall forfeit the pain upon a preſentment at another Co. Ent 593. 
that he hath not removed ſuch nuſance, (e) without any B. Leet. 37. 
ing: Alſo it f. Th ſ 7 8) 8 Co 41. 
er proceeding : Allo it leems, at no fuch pain can be Nie 
| . hs” eliwey 66. 
red to any If] leſſer ſum than what is at firſt ſet; and; it is C. Jac 382. 
That every ſuch pain when forfeited, may be recovered [g] I Roll. 201. 
er by diſtreſs or action of debt, in the ſame manner as a fine IR. Abr. 468. 
a 4 ; : Con. B. Leet 37. 
mercement may be: And this point ſeeming te be agreed (h) Salk. 196. 
not of the books cited in the margent, it ſeems probable, Sees Mod. gs. 
t the reaſon of the judgement is miſtaken in Fletcher and {3% 131. 
an's caſe, as reported by Mr. Serjeant [h] Salkeld, wherein Bs 2 


ontrary opinion 1s ſaid to have been holden. 4 178, 214. 
: - Filzg. 46. 109. 


10. 


erogtE I come to the third point, vis. The authority of the 
as judge of the torn, in relation to the appointment of 
tables, I ſhall in brief premiſe ſome conſiderations concern - 
te antiquity aud nature of the office of a conſtable, 


x. 33. And firſt, as to the antiquity of the office of a 2 13 
Able. It ſeems to be the {i] better opinion, That both 1 H 3. 108. 
avies of hundreds, which are commonly called high confta- Owen 105. 
and alſo conſtables of tithings, which are at this day com- King 300 48 
ly called petit conſtables or tithingmen, and were ancieatly 4 Inſt, _ : 
chief piedzes, were by the common law, and not firſt or- Popbam 13. 
«by the ſtatute of Wincheſter, c. 6. as it is holden by Ik e 375. 
that they were ; for that ſtatute doth not ſay, That there Tok Con- 
be ſuch officers con ſtituted, but clearly ſeems to ſuppoſe that 3 5. 9, 10s 


were ſuch beſore the making of it. 


vL, IT H Sect, 


gs bv rug SHERIFF» Torn. . 


(a) See tbe Seck. 34. As to the nature of this office, there ſeeny x the 


| 
{| i a.” no doubt but that the la] original inſtitution of it was fo dee of 
| (b) See d. 12, better preſervation of the peace; for which purpoſe a cal Neon 
| (e Kitch. 48. is ſaid to be authoriſed by the common law'to [b] arreſt f in! 
6 13 * 7. 19- and alfo all ſuſpicious [e] perſons that go abroad is the dy, 
| . and ſleep by day, or reſort to bawdy-houſes, or keep E 
(d) B. 1. c. 63 company, and to ſuppreſsſd] affrays. And to the ſame iche 
(<}Lamb.Con- it ſe] ſeems, that he ought by the ancient common law, uf ns ha: 
{i ſtable 5, Se. ſent at the torn or leet all thoſe within his preeinct, who b 
45 E. 3. 27. 3 ee ee | , to be 
not been adinitted into ſome tithing and ſworn to. the kings iltble, 
| (f)-Raft, Eo. ance; and it ſeems that he ftill ought by the law in HHH er. 
| _ methods. this day, to preſent all offences inquirable in the torn or 
Dalt. Sher.388, yet in the oath ſet down by Kitchen, he only ſwears to pia. 37 
Kitchen 47 bloodſheds, outcries, affrays, and reſcouſes done vim. nis 
LdRaym. 1299. office. by | 55 TH "MF 
1301. 5 f 8 f 
2 | "£0 o be ©: 
[8] Salk. 330. - Sect. 35. Alſo it is [g] ſaid, That a conſtable wa; u on 
| common law a ſubordinate officer to the conſervators of they dite 
and conſequently ſince the office of ſuch conſervators hat belon 
diſuſed, and juſtices of peace conſtituted in their ſtead iiholer | 
been always holden, That the conſtable is the proper otic ied in 
(h) g Mod 130. juſtice of peace, and bound to execute his warrants ; aud lA it ſee 
447 1115. fore it hath been (h) reſolved, That where a ſtatute author way 
IG = juſtjce of peace to convict a man of a crime, and to EH ers of 
L.d Ray. $45. penalty by warrant of diſtreſs, without ſaying to whonWiiſ+-lect 
U1 Gal 381. warrant ſhall be directed, or by whom it ſhall be exccutel, Me nes] 
7 1 6, FM conſtable is the proper (i) officer to ſerve ſuch warrant, ec th 
2 Hale $8. dictable for diſobeying it. | able, 
| | | er did 
(k)r R. Abr. Sect. 36. Yet in as much as the office of a conſtable i_hlMſſequent! 
591. miniſterial and no way judicial, it ſeems that he may but 
__ 4 deputy to execute a (k) warrant directed to him, wit Innabur; 
3 Bulſt 57. reaſon of ſickueſs, ablence, or otherwiſe, he cannot do it hi lng to 
| *Palt.c. 1, For the public gc64 requires, That there ſhould be 4 by lue 
l _ 274. ſome officer ready at hand to execute ſuch warrants, and e, as 1 
I — $23: rigorous reſtraint of the ſervice of them to. the proper Mu ah. 
March 30. could not but ſometimes cauſe a failure of juſtice ; vet! 0 conleqy 
2 Keble 399. find it ſettled, That a conſtable can make a deputy without ed, {ind 
— 4 ſuch ſpecial cauſe. | Jar 
1 Hale 381. 2 Hale $8, Wood b. 1. c. 7. Burr. 1259, 1262, Strange 943. 1 
| Ee ct. 38, 
+ And it is enacted by 1 Will, and Mary, c. 18. 1.7. ing Pow 
« if any perſon diſſenting from the church of England ence a 
* hereafter be choſen, or otherwiſe appointed to bear tf! 
of high conſtable or petit conſtable, or any other , 39. 
„ or ward office, and ſhall ſcruple to take upon him an leged 
« ſaid offices, in regard of the oaths of any other n tt; 
« thing required by the law to be taken or done in i lter-Ha 
* ſuch offices, he may provide a ſufficient deputy to eit lege f 


« fame for him,” 


i 


10. or Tur SHERIFF TORN, : 


ox the better underſtanding of the | authority of the ſheriff, 55 
ge of the corn, in relation to the appointment of conſtables, 
| conſider the following particulars iFirſt, Whether the 


1 t, 
reſt Ie in his torn bath power to make or remove a conſtable.— 
they dy, What perſons are privileged from being conſtables, — 


diy, In whar manner perſons duly choſen conſtables may 
unithed for refuſing to be ſworn.—Fourthly, What remedy 
ns having a right to this office, or to be diſcharged, may 
to be admitted into, or *reſtored to it, or diſcharged of it. 
Ifthly, What power juſtices of peace have in relation to theſe 
ers, ; 


J. 37. As to the firft particular, vis. Whether the ſhe- 
n his torn hath power to make or remove a conſtable. It 
g ſaid in ſome (a) books, That both high and petit conſtables „ 
o be choſen and appointed by the ſheriff in his torn ; and (a) Dale. She. 


ras 1 ) others that they are to be choſen by the decennary, it 7 1 56 
they difficult to determine to whom this power doth of common (p) joue 21%. 
hat belong; yet it ſeems clear, That whether a conſtable be to Lamb. Con- 
ad en by the ſheriff, or decennary, yet he is to be ſworn and ſtable 8. 


Salkeid 175» 


offered in his office by the ſtierift, as being judge of the court. Holt 182. 

ud U it lens certain, That a cuſtom for chooſing a conſtable Ls Raym. 70. 
utba er way, is good ; and it feems to have been the opinion of the 7. LAY 
0 ers of 13 and 14 Car. 2. c. 12. That the lords of the p01 ata 
„bon r- leet have this power of common right; for the ſaid ſtatute, Douglas £37. 


Cuted, 


ne neglect of fuch4ords to appoint a conſtable, givesto juſtices 
t, and | 


ace the ſole power of making one; from whence it ſees 
able, That the makers of that ſtatute thought that the like 
er did originally belong of common right to ſuch lords, and 


e bu equently to the ſheriff in his torn, where there is no court- e 
' app : But (c) 1t hath been ſaid, That a cuſtom in a town that 0 8 
when aha birants ſhalf ſerve the office of a conſtable by turns, ac- | Lev, 266. 

ic irg to the Gtuation of their ſeveral houſes, is not good; for 1 $14 355. 
be a by uch a courſe it may come to a woman's turn to be con- n. 
nd, as inhabitart of one of thoſe houſes; yet we find ſuch 

er d ums allowed to He good in later books, and it ſeems, That 
tld conſequence of the reaſoning above mentioned may well be 
hou ec, ſince ſuch woman in ſuch caſe may procure another to 


e for her, 


et. 33, However it ſeems clear, That the ſneriff or ſteward 
ng power to place a {d] conſtable in his office, have by con- [4] Bulſt 174 
eue a power of removing him. 8 


the } 

1 ; ft, 2 As to the ſecond particular, wiz. What perſons are 

} legte Y 2 5 . * 2 © a 0 

1 Sed irom being conſtables, it ſe] ſeems certain, That if a (e) Noy 112. 


p attorney, or other officer of any of the courts of Weſt- 173. 

ter-Hall be choſex into this office, he may have a writ of Much 30. 

N lege fo ht if; ' ö ”. . Car. 389. 
d his diſcharge; for that all ſuch oflicers, being 7a, 55, 


H 2 bound Douglas 323: 


oo 5 | or THE SHERIFF: TORN, 10. 
Rod to give 79 perſonal attendance to ſuch courts, F & all 
privileged from all ſuch. inferior offices, which it is a ppted 

I that for the molt part they cannot perſonally execute. ſhoul 
bath been reſelved, that ſuch officers ſhall have this pr ther 

AN 1 not only where there is no ſpecial cuſtom concerning the erceſt 

e.“ Car. 8 of conſtables, but (a) alſo where they are choſen by a pan d 3 

0 


1 Lev. 265, Cuſtom, in reſpe& of their eſtates or otherwiſe ; for that » 
266. cuſtom ſhal! be intended to be more 1 8 than the u 
* a thoſe courts, and therefore ſhall give way to them: 
i Modera 13, upon che like reaſons I find it (b) taken for granted, Thaty 
tiling barriſters at law, and the ſeryants of members of » 

ment, have the lame privilege, but I know not of any 1 
tion to this purpoſe. | 
4 

(e) 1 Jen. 462, Seck. 40. Allo it hath been reſolved, That an (o) all 
Car. 53. of London is rot co:apeliable to be a conſtable, for that z 
Dovglas 538. 4jderman he is bound to be preſent in the city for the zoodgy 


ment of it. : { 

corpo 
rporat! 
d exerc 
exemp 
erſeer, 


dm ſerv 


(4) See 3 Keb.  Seft: 15. But (d) it hath been holden, That a capraind 
724 1 kiwg's guard 3 ug preſented to ſerve as on dle, in purly 
i oe ph wa in reſpect of his lands in a town, cannot clain 
z Keble 333. Privilege; for that notwithſtanding he be bound by his 

to perional attendance on the king's perſon, yet ſuch 

being ol late infutution, Hall not preyail againſt anu 

Cuitom. 
44. 
eſident e 
ty of 
ſame, 


2. Bur it is enadted by 2 Geo. 3. c. 20. J 56. © Thaw 
< jeant or private man ler ving. in the milftia mall, dum 
&* time of ſuch ſervice, be appointed to. jerve as a peace 


66 „ 0 f K : 12 0 [el . ( 
or a par: officer, uulels he thail cent thereto. ſuburbs 
. hat 
Le) 2 Keb. 878. Alſo it fe] ſeems, That a pr acting phyſician being c * $ Ay 
* "3 T2. * | A ” þ ö 
ae ſtable in purſuance of ſuch cuſtom, has no 3 bor b 5 
ans ha 


1? 
"ie 
"wo 


o pr AER of this kind, aol 


f 75 L 1. Char 8 2 07 chat There at ns are! 
4 ? 1 d. 28 * 5 me C Bn - 1 1 1 
Con 2 E 4639 ung 13 Private - eb 11 8 0 411 officer „ 01 0 . Sent c Qb 
, t 2 2 op — S» 1 
878. who bath no ſuch 4 Or a pacing, 5 nr DE che 
| ſtable 9 <> 18 ini ich has 1 4 ue jent L 101 15 beſides 5 Wy Cx 4 ah 
2 . ; a ; e 
this office, and no ſpecial cuſtom co! _ ng It, 75 t of an : 
. ]: T 1 _ ; hat "rt 7 
160 Sic. 272. be relle ved by the king e bench, Bur ic U J ſeems, Tinto apprenti 
wth < * oat * 3 1 
See 1 Keble cuſtom cannot exempr firing perſons from erving the ute of 
1 > AY S.- 5 iy 3 b em to e a ute 0 
233: Conſtabie, Where chere are not fuffcient eſideß ti | conſtab 
2 Sho Wer Tz * bay 7 * C be 1 x}. 5 A De Ty th N a 
- . et th cie mrs feen not to de tettle d, 4 P: 8 4 lon 
wad 8 as t 


A tenant in Af | BY 7 
3 1 e various | OD ens in the books Concerning this matter, 
C:CNc CEMme Us 2 


. * + 3 1 12 
48 a2 01K 10 1 


very differ -ently reported, Alſo 
It 


Re e. 
{uri : 
Feat. 344. Seck. 42. It is alledged in the pet; tion of mY London 5 t ever 
60 { 14 


nded hol 
a Cong 
bleribe g 


whereon the i+< 3 $83 Lf <; of = Ken 8. 2E. 6. 13 made, 1 

Wardens and fo! fowſhip 2 92 the craft 3 nd my! Tery of zug 
infranchiſed in the city of London, not pa fling in dul 
twelve perivns, for che continual ſer vice and attendlute, 
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it all hours and times give to the king's people, have been 
jpted and diſcharged from all offices and buſineſs, wherein 
ould uſe or bear any manner of armour or weapon, &c.* 
thereupon it is enacted and eſtabliſned, That from 
enceforth the ſaid wardens and fellowſhip be diſcharged, 
d not chargeable of conſtableſhip, watch, and all manner 
vice bearing any armour, &c. and allo that the ſaid act 
tend to all barber-ſurgeons, admitted and approved to 
ereiſe the ſaid myſtery of ſurgeons, according to the form 
the ſtatute made in that behalf, ſo. that they exceed not, 
be at any time above the number of twelve perſons.” 


g. 43. And it ſeems, That by the equity of this ſtatute, 2 Keble 378. 
e ancient cuſtom of the realm, all ſurgeons have been al- . 387. 
| the like privilege. 


And by 18 Geo. 2. C. 15. f. te. For making the/urgeons (e) Onan indic* 


ment againſt 
,ndon and the Barbers of London two ſeparate and diſ- 5 e for 


corporations.” It is enacted, That all freemen of the refuſing the 
rporation of ſurgeons, (a) for ſo long time as they ſhall uſe office of conſta- 

i or {ci ff d ] ſhall ble, it maybe 
d exerciſe the art or ſcience of ſurgery, and no longer, ſha 


moved to the 
exempted from the ſeveral offices of conſtable, ſcavenger, attorney gene- 


fe. erſeer, and all other pariſh, leet, and ward offices, and wo racy" mo 
mL ſerving — Jurles. granted, unleſs 


cauſe be ſhewn 


by the oppoſite party againſt it. Comyns 312. 


7. 44. Alſo it is enacted by 32 Hen. 8. c. 40. © That the 
chdent of the commonalty and feilowſhip of the ſcience and 
ty of phyfic in London, and the commons and fellows of 
fame, ſhall not be choſen conſtables in the city of London, 
ſuburbs of the fame, &c.” Vet it ſeems to have been hold- 
har the equity of this act doth not extend to other phy- 
not mentioned in it; perhaps for this reaſon, becauſe 
clans have no ſach ſpecial cuſtom for their diſcharge as 
ns are {aid to have. 


Vide ſup. 41. 


f. 45. Alſo it is enacted 6 Will. 3. c. 4. which hath been 
nued by ſubſequent ſtatutes, That all perſons uſing the 
tof an apothecary, who have been brought up and ſerved 
.- F"Prentices in the ſaid art for ſeven years, according to the 
tute of 5 Eliz. ſhall be freed and exempted from the office 
conſtable, in the counties and places where they live, for 
long as they uſe and exerciſe the ſaid art.” 


Allo it is enacted by 1 Will. and Mary, c. 18. ſ. 11. 
every teacher or preacher in holy orders, or pre- 
Ided holy orders, that is a miniſter, teacher, or preacher 
1 Congregation, that ſhall take the oaths, make and 
Pride the declaration, and alſo ſubſcribe ſuch of the 

"=> articles 
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articles of the church of England, as the act requires f 
ebe thenceforth exempted fromm ſerying upon any jun 
«. from being choſen or appointed to bear any parochial d 
* ward- office, or other office in any hundred of any ſhig 
2 Ehe. ton Nt e eee | 
N B This cer- 2 | e 
tifica c Hay be . 0 
oucs aſſigned + Alſo it is enacted by 10 and 11 Will, z. c. 2 3. „ Thi 
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18, OT 
pecial 
ave be 
ent | 
hat the 
d not 
return: 


hgh : 3 * and every perſon or perſons who ſhall apprehend and tak pony 
been uled.— © perſon guilty of burglary, or of privately ſtealing go 
But it will not *© the value of five ſhillings in any thop, warehouſe, a 
er 1 * houſe, or ſtable, or who hall aVit, hire, or command a. 47 
ih perſon or perſons to commit ſuch oftence, and proſecute ens hay 
are to be <xcr- to conviction, ſhall have a certificate in the manner do be 
1 1 the «« by the act, by virtue whereof he ſhall and may be disch 1 IC ſ 
K. gell Bur. of and from all and all manner of pariſh and ward hay 
row 1182 ' © © within the pariſh or ward wherein ſuch felony ſhall beg upon 
VV | = yay 
ot . N 25 re of th 
1 Alfo it is enafted by 13 Geo. 2.c. 17. ſ. 13. h chars 
e perſon within the city or liberty of Weftminfter f odge 
liable or compelled to ſerve as a conſtable, or to finda pa ſame p 
to ſerve in his ſtead, who is of the age of fixry-rhree yan” his 1 
« upwards.” 1 „„ ptory n 
ct, 48. 
(3) It hach been determined that a naturalized foreigner, exclyded by the 260 rf pt len Conf 
ment from taking any civil office of truſt," ie thereby rendered ineligible tc the( ſteware 
of conſtable. 5 Burrow 2790. So allo a college barber ci Oxiord, although he i this pc 
the city of the univerfity and out of the precincts of the <viicee, ſecins cxcem pred 
X this office. Douglas 331. And in Eaſter, and Trinity terms, 26 Geo 3 the queſt | 
agliated, whether a brother of the Trinity houſe is not alto exempted from the cfice) 
| charters of the fraternity: But the court ordered it to fland over lor tu; ther argunct ty, 49. 
the caſe determined, Index tit, conttable and Tera Rep. 679. | Ks of 
. . D h * That 
Seck. 46. As to the third particular, vis. In wii . a 
i | ner perſons duly choſen conſtables may be puniſhe fhould 
| fuſing to be ſworn, it ſeems that no perfon can [ww i 
1 committed ſor ſuch refuſal without more; but it is ſaid 3 
. if the party be preſent in the court he may be fined, and en e 
. 5 1 0 . = | p . WS 4 bo i N 8 
. Nod 50 if he be abſcut, and have a certain time and place apps cheſs 
| Salk. 175. bim for the taking of the cath before a juſtice of pet. 2 
f | + 5 3 have alſo expreſs notice of ſuch appointment, and be fel 0 . a 
0 138 m. 9. at the next court, for having refuſed to take it accom Tha 
þ he may be amerced. Alſo it ſeems, That in either d Place ſuc 
| may he indiQted either at the ſeſſions of. the peace, , and 
iq Juſtices of oyer and terminer. And it is adviſable in 2 by t 
1 : 4 s ' < - 4 ; . bs : aft. n 
1 | ings in any action concerning {ucl: a fine or amercemet liſputed 
' 5 2 . 5 . d xprel pute , 
| in all indictments for ſuch refuſal, eſpecially an oh eient au 
85 ſer forth the manner of every ſuch election, app" o allow 


(2) 1 Mod. 24. notice, and refuſal, and {a] before whom the court vi 
| (b) 5 Mod. 96. And it hath been adjudged, hat it is inſufficient to k 
9 general, that the party was [b] debito modo eleckus, 9 
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e had ſa] notice thereof, without ſetting forth 
pecial circumſtances of ſuch notice, &c. Alſo it is (b) ſaid CY 
ze been adjudged, 'T hat an indictment for not finding a Keb 418. 
jent perſon to ſerve the office of conſtable, without ſhew- Vide ſup. 1.66. 
hat the party refuſed to ſerve it kimſelf, is ſufficient, and it eu. * 416. 
d not to be ſufficient to ſhew, That a man was, preſented i Strange, 920. 
returned to be a chief pledge, without ſhewing that there 6 Co. 77. 
backer inferior ple ꝛ?s;ßꝶ 8 1 128: 
b 413. 11 Med. 218. 12 Mod. 480. Seſf. caſe, 480. 


10. | 
16, Or that h 


Saund. 299. 


g. 47. As to the fourth particular, viz. What remedy 
ns having a right to be conſtables, or to be diſcharged, may 
to be admitted into or reſtored to their office ar diſcharged - 
it ſeems clear at this day, That the court of king's 
b, having the ſupreme control of all inferior juriſdictions, | 
upon the complaint of any perſon apprehending himſelf to ; R. Ab, B35. 
nuitly ag grieved in any ſuch reſpect, award à writ to the 541 Wee 
of the court, thereby commanding him to ſwear, eng: BEN? ; 3 
174. 
judge do not obey ſuch writ, nor an alias and pluries to 12 
ſame purpoſe, or return a ſufficient cauſe to the court to 
fy his not obeying it, the court will ar laſt award a per- 
prory mandamus, | 


2 Jones 212, 


xt. 48. Alſo it hath been holden, That a perſon duly 
en conſtable at a court-leet, and refuſed to be ſworn by 
ſteward, may be relieved by the ſeſſions of the peace 
this paint ſhall be more fully conſidered in the next ſec- 


Salkeld 178.176 


„ 83 | 3 1 Modern 13. 
l. 49. As to the fifth particular, vis. What power , e 


cs of peace have in relation to theſe matters, it is obſerv= 1 Bulſt. 154. 
, That the conſtable being a principal peace officer, and it Aleyn 78. 

g neceſſary for the preſervation of the peace, that every Palt. f. 366, 
hould be furniſhed with one; the juſtices of the peace have, HS 180. 
ſnce the inſtitution of their office, taken upon them as Strange 798. 
lervators of the peace, not only to ſwear conſtables which 1050 

e been choſen at a torn or leet, but alſo to nominate and 9 ae 
ar thoſe who have not been choſen at any ſuch court, on 1745 5 
neplet of the ſheriffs or lords to hold their courts, or to 

* care that ſuck officers are appointed in them. Alſo it 

*, That ſuch juſtices have always uſed for good cauſe to 

Pace ſuch officers which have been ſo choſen and ſworn by 
n, and this power of Juſtices of peace having been con- 
& by the uninterrupted uſage of many ages, ſhall not now 
Uſuted, but thall be preſumed to have been grounded on 
cent authority. And ſome have carried this point ſo far, 
wallow the juſtices at their ſeſſions to ſwear one who was 


A 4 choſen 


Barnard, K. B. 
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choſen at the leet, and unduly rejected by. the fewarg 1 
bad [worn another in his place(gaj 1 


4 245 7 


(4) A conſtable was choſen at a court- leet, and afterwards ſworn in before a ſingle Juli 
Kathe pcact. Upon metion for an information, the court held it co be, a good wem 
Strange 1149. 2 Hale 88. Jultices of the peace may appoint 2 coultable eve in a privie 
place, where there has been none for fifty years betore, and proceed againit him for not 
ing the dach. In the hamlets about the Tower they chofe five Where there was forme 
but ont, and it was held they might do ſo. For though originally conftables were chi 
in ect, yet being officers whoſe duly it is to keep the peace, the juſtices may chuſc th 
IN CA%E> OF NECESSITY: Cale Gt the conſtabic of Helmly, 1 Bac. Ab, 439. 


ral, 
not 
n fo 
: 0 FO * 13 » nces © 
Strange 446 Sec. 50. However it is certain, That juſtices of the peace H ble 
and the books power to nominate and ſwear conſtable on the default off . 
cited in the pre · C 8 . 1 ng. 
cedent ſection. tOrn Or leet, before the ſtatute of 13 & 14 Car. 2. c. 12. [ inqui 
For the cale in and therefore, that they have fuch authority in ſome exemp 
_ 3 not mentioned in that ſtatute, Which reciting, „That tl owe 
excmp, <d rom laws and ſtatutes for apprehending _ rogues and vagaboiy i tre 
ation, had nor been duly executed, ſometimes for want of fic 
Vide 225 1. by reaſon. lords of manors do not keep court-lects every . c 

aC. ; a 


_ 3 S. for the making of them,” doth enact, That in cif e bm 
4 | | os : 

„. c. 44 Ante © conftable, headborough, or tithingman, ſhall die or go « if f 

"Þ. 6162. of the pariſh, any two juſtices of the peace may make Met of 

. * {wear a new conſtable . headborough, or tithingman, until t ſaid, | 

bis ace; « ſaid lord ſhall hold a court, or until next quarter fellion;, vlMMrce, | 

Vide 27 Geo. 2. ſhall approve of the ſaid officers fo made and {worn as ator ng be 


c. 20. Fer hi ; . . ; 5 de 
tar Bene „ ſaid, or appoint others, as they ſhall think fit; and if a 3 


Vide 18 Geo. 3. officer ſhall continue above a year in his or their office, Mig ico 


c. 19 And for © then in ſuch caſe the juſtices of peace in their quarter ſeſi court, 
e nd * may diſcharge ſuch officers, and may put anocher fit puer to 
12 Geo. z. c. in his or their place until the Jord of the ſaid manor ned, 
29. . 8. hold a court as aforeſaid (5).” | , that 1 
ry i „ 2 | „That 

(5) But juſtices even in ſeſſions are not impowered, by the force of this ſtatute, to ſe it 


ebarge conſtables ch ſen and worn in af the court-leet. Strange 798 and the ſtatute n þ 

be 1t: i&iy purtued by the ſeſſions, and therefore an appointment in the disjunctuie *. 7 wh 

Year, or Until others were chulen,”” was quaſhed. Strange 100. S. allo the can al ha 

grant 2 quo warranto againſt a conſtable elected at a veſtry and iworn in at the ſeſſion un Lonly re 

this ſtatute; tor PRIMA FACILE the 1ight of appointing is in the leet, and the ſeſſions u ce, ww! 

no power if there has been no default, Strauge 1213. Douglas 536. Fitzgibbon 192. = } 
| ; 4 3 Are V 4 


+ 


4 laſt. 267. As To the fifth general point of this chapter, vis. Wi te ther 
Crom. 213. kind of offences are inquirable in the ſheriff's torn, I ſhallp been : 
miſe the following obiervatigns.—Firſt, That it is no coi) on 
rule, that ſuch offences as arb omitted in 18 Edw. 2. concert. 


the view of frank- pledge are not within the juriſdiction of t 


F. Torn, g. forn or leer.—Secondly, That offences made treaſon or {clol Orr ct 
Infra ſ. 52. or in any other manner, having a raint by ſtatute ſupener, Sac 
ded to that of the common law, are not inquirable here 111 ant to f 
ſpect of any ſuch ſtatute, but only as offences at the cou 
law ; for that the juriſdiction of theſe courts is wholly conli itt, 64, 
to offences at common law.—Thirdly, That ro offence "Wl nec 


. . - 1 . r 
ſoever is cognifable in any ſuch court, unleſs it arole ſince t 


Reilwey 66. holding of the laſt court, 
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derkvcns inquirable in this court are either, Capital; or 
capital. The capital offences are either Trgaſous or 
onles. ; . . 0 


R 


rd, 1 


le Julig 
| {wears 
Privilew 
jr notü 


Lf: 51. And firſt as to treaſon. It is ſaid in (a) ſome (hehre 
k, That the ſheriff in his torn may inquire of them all in Dalt. Sher, 2g, 
ral, and in (b) others, that he may inquire of all winch 2 Fg 


'$ formed 
H 
cre ch at againſt the king's perſon ; but I can find no. reafun Qu d Les 


huſe Vs . » jo * + # . » ; v 

9 n for this diſtinction; and ſince it is a general rule, That 26 | 

dees are inquirable in this court, in reſpect of their being of 09 1 442 
ot, f. 58. 


eace i blick nature, on which account the loweft offences againſt (4) Kitchen, 8. 
It oft ng, a8 (2) nort mains and purpreſtures, and ſuch like, 9, 22. 55 
2.1 1 nquirable in it, it ſeems ſtrange, That the higheſt ſhould Summary 173. 
ne cali rempred. However, it is (4) clear, That the ſheriff has l. 75 45. 
| hat M power to inquire of any offence made treaſon by itatute, We”, 
** f 4 treaſon, but only as it was an offence at common law. 

offt | 
ery . 52. Secondly, As to felonies. It is alſo generaly ſaid = 
caſe n ome books, That rhe ſheriff in his torn may inquire of all (0008 3 


r 0 0 
ake 4 
until ü 
Ons, vt 
18 ator 
Wi; 
Ice, ( 
r ſeſſo 
It peri 
nor th 


s of felonies, and in (f) others, That he may inquire of all Crompton 212. 
ept of the death of a man, or rape. Of the firſt of which Dalt.Sher. 398. 
ſaid, That he can ot inquire, becauſe it is not a common Der 
9 : 22 E. 4. 22. 
ance, but only a wrong to a ſingle perſon. But if this rea- 7 H. 6. 12. 
ng be the only foundation for this opinion, it ſeems difficult F. Torn, 5. 
intain it; for if an aſſault and battery of a ſingle perſon 8 go” 
; 5 8 : .Lect, 18.26. 
ag accompanied with bloodſhed or robbery, be inquirable in Finch 241. * 
court, in reſpe& of the enormiry of the offence, and the Kitchen 22. 
ger to the publick from ſuffering fuch offenders to go un- 
Iruned, it ſeems ſtrange, if ſuch an aſſault proceed to mur- 
that it ſhould not be inquirable in it alſo. hut it is ( 9 22. 
, That the ſheriff canpot inquire of a rape as of a felony, of R 
ule it 's made a felony by the ſtarute of Weſtminfter 2. c, 2 Inſt. 181. 
by which it is enacted, “ That he who raviſhes a woman, **F- 4. 22+ 
ull have judgment of life and member.” But if this ſtatute F Te” 
Lonly repealed the 1 3th of Weſtminſter 1. (by which this F. Leet, 1 
ace, which was a felony at common law, was made a treſ- Hale 632. 
oly), it ſeems that it would have reſtored the juriſdiction ® * 


3 ; . 
tte ſheriff's torn over it as a felony, becauſe then 1t would 
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hallp | een a felony by the common law again; but now it being 
o cert oy by the ſtatute, it is * as a treſpaſs only in 
Ncerd! 1 . : 
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1 2 not capital 1 in the ſheriff's torn, are 
duch as amount to Mn actual treſpaſs ; or Such as do not 

unt to ſuch a treſpaſs. : | 


beet N 
7s gs firſt, as to ſuch offences amonnting to an (a) 8 E. 4 8. 
-Pals, it is agreed, (a) That an aſſault and battery is Dyer 233. 


1 
inquirable 41 
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18K. a. view of inquirable here if there be any bloodſhed in it, bu: othen 
* 9 not; beeauſe in ſuch caſe it is not looked on as a common oj 
x 7 * ance, but as an injury to a particular perſon, 


(a) 4 H. 6.10, \ Seck. 54. * Secondly; That all (a) affrays are ns aqui 
B. Le is. 5 | 1235 for that they are in gerrorem . t 

(oy Kirch. 11 | $48; oe, Thirdly, Thar the common ſ b) es of heh 
B. Leet 26. walls, or dykes, may alſo be inquĩred of in this court, by 


Shy, the breaking of any Prey hedge, tor 5 it is 0 cant 5 1 
| %, propa | : nia ee 


% 


: xe) Dalt. Sher... Set. 56 Fourthly, Allo it is e ad. 35 al 


394. pound breaches may be-inquired of in this court, as heing d eb 
8 9 * 37; mon grievances,” in direct contempt of the authority of then | 

on, 4 Leon. his plac 

. by which pounds are provided for the legal detainment of 
wildes till they | Hall be deliver 185 Loy Ty 2 0 of law. 

** | n . 2 ed. 61, 

Ones Ander the degrees of l not amounting be ame 

% Din. Sher. aut treſpaſs, and inquirable in this court, either } immediate this 


7 * 23 concern Wu — or 9 not. 


TO 


38 Kitch, 40. Seel. 57. As to thoſe which immedlately concern the kn 
"= = EF intereſt, it ſeems to be agreed, That all (d) puryreſure 


I gel jincroachments upon the king, and (e) alienations in 7 


dert. 62. 
law ma 
laws, t 


$]Kitchenrz. and (f) ſeiſures of treaſure-trove, or of (g) waifs or [z] en mall 
Wo bg ra or goods Ig wrecked, belonging to the Bag, may bel ;nqui Jafterw 
393. of in this court. Bur it ſeeins (h] queſtionable, Whether « preſent 
Crom. 213. fcription in a court- leet to inquire of the ſeiſure of ſuch ti if ſuc 
1559 E. 3» belonging to the lord of it, being a ſubje&, be good orn d entir 
17 1 Saund. ſince it is againſt the general [i] rule of the law, for the cot ht; for 
135. | leet to take conufance of treſpaſſes done to the private dan b matte 
nay 8. of the lord, becauſe thae would make him his own judge. F receiy 
erent 1 
101. 5 85 1. Seck. 58. As to offences of Hi kind, which do no e o 
aa E. 4. 22, mediately concern the king's intereſt, it ſeems to be a gel pit any 
23. [xk] rule, That all common e are indictable in laws u 
* 4 541. court; and all annoyances to common bridges or high thin the 
3 Kitch. 11. bawdy-houſes, &c. aud alſo all other ſuch like offences, ys, Kc. 
m]1 R:3.1. felling corrupt victuals, or expoſing them to fale, In] be tom, a. 
B. Leet. 1 the alllze of; beer and ale, neglecting to hold a (0] far commo! 
1 Kk ſ ſ Alſo it urt-leet 
Nich 11, 23 market in purſuance of a grant or pre cription. ; 
fo} 2 Inſt. 72. chat the keeping of ſp] falſe weights or meaſures is ind ey ulua 
4 F. g. 24. in this court, whether it appear that they were aQually # tation t. 
„ uſe of or not: Alſo it is ſaid, That all common diſturben of the 
to) Crom. 212. the peace may be here indicted, as [q] barrators, commot | ters, | 
(p) P * 2. ſcolds, [d] eves- droppers, and alſo all common oppreſo 
Frankpledge, Con. Kitchen 11. Dalt. Sher. 395. (3) Kitchen, 11. Hobart, 2.46. 0 
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; ra}, Ke. and alfo all Ib] dangerous and ſuſpicious perſons, (a) Cine. 218 
igabouds 3 or thoſe who go abroad in the night, and ſleep in _ <r-394» | 
day, or thoſe who inordinately haunt taverns, having no vi- View of Frank 
means to live by, &c. And alſo all 10 ſuitors to the court pledge. Kitch- 
hall make default, &c. And [4] alſo all thoſe who ſhall (e) Kitche _ 
a hue and cry witliout cauſe, or ſhall negle& to leyy one 10. % 
re they ought, or to purſue one rightly levied. | — Dalt. Sher. 


| , * "3 _ A ” f * 18 E. 2. View 

bu a. 59. Alſo [e] it is ſaid, That every vill within the pre- ofPrankpledge 

| 59. W 3 : * le) Kitchen 3. 
can of 2 torn, is indictable in it for not having a pair of ſtocks, 8 œ che next 


ſhall forfeit five pounds. | | 1 chapter. 


2. 60. Alſo by [f] ſtatute, many other offences are in- (f) Kitchen 12. 
ible in this court, which it would be too long to enumerate 2 Danv. Abr. 
P 3 291. 

his place [6]. | J 
of bread, under 3 Geo. 3. is not within this juriſdiction, 4 Burr. 1861. 


t all 
* 

thek 
t of a 


5 24. 61, But it hath been [g] reſolved, That a man can- (g) 1 R. Abr. 
g be amerced in a court-leet for ſurcharging a common, be- 5% _ 

50 0 : 8 0 f "IS * 2 R. Abr. 83. 
ede this only concerns the private intereſt of the inhabi- 6 


e ki Ft. 62. Vet it hath been Ih) holden, That if there be a (k) 1 R. Abr. 
ure; e made in a court-leet, in purſuance of a cuſtom to make os F 
_ laws, that no one ſhall receive a poor man to be his tenant, 557 88. 


ſhall be chargeable to the town, under a certain penalty; 
| afterwards an inhabitant offend againſt ſuch by-law, he may 
ra} preſented at the court- leet and compelled to pay ſuch penalty. 
if ſuch by-laws be valid, it ſeems clear, That they de- 
dentirely on the cuſtom ; and are not binding of common 
echt; for that the court-leet, as ſuch, hath nothing to do with 
© matters of a private nature: And how far any ſuch court 
receive from a ſpecial cuſtom, a new collateral power of a 
ferent nature from what naturally belongs to it, may de- - 
ie to be conſidered ; but it ſi} ſeems, That of common (i) 11H. 9. 14. 

It any court-leet with the afſent-of the tenants, may make 21 In 2-40. 
-laws under certain peualties, in relation to matters properly Hobart 412. 


— V — 2 — 8 
. 
= - . 


2 8 


a ia tlie conuſance of ſuch court, as the reparation of the high- Kitchen 48. 
) I fs, &c. Alſo there (k) ſeems to be no doubt, but that by (K) 1 Daav, 
7 an, 2 court. bzron may make by-laws, for the well regulating 2 8 


commons and ſuch like private matters; and therefore where a 
it-lect and baron are holden together at the ſame place, as 
 uually are, it ſeems, That what is tranſacted therein in 


4 lion to publick matters, ſhall be applied to the () juriſdicti- (1) Chap. 11. 
* of the court-lect, and what is done in relation to private leck. 6. 
n 


Mers, fall be intended to be done by the court- baron. 


2 63. As to the ſixth general point of this chapter, wis. 
«nn what place offences indictable in the ſheriff's torn muſt 
ariſe, 


or Tur SH ERIF F's TORN. . 109 


7. 67. And note, That courts-leet ſeem to be within the 2 Inſt. 388. 
f the ſaid ſtatute of Weſtminſter the ſecond, and are ſaid S. P. C- Ss. 


eto be within the equity of the ſaid ſtatute of 1 Rich. 3. 


K 0, 
ag 
18 bo 
A in 


n be s ſeems queſtionable ; for it is ſaid, by ſome books, That 
ith ag derſon happening to be preſent at a court-leet, or to be 7 H. 6. 13. 
„ Tha by the place where it is holden, may for the want of 12 H. . 1. 
-nt be compelled by the ſteward to be ſworn, whether he be EM 
T ent within the precincts of the leet or not; by which it ſeems . 

lat fl ä 


implied, That any perſon whatſoever is capable of being 
pon the jury in a court-leet. / | | 


dt be g 
K 


nat w 63. And to prevent the altering or imbezzling of any 2 tft. 388. 
ble in indictment, it is enacted by [8] 1 Edw. 3. ſt. 2. c. 17. S. P. C. 88. 
1 the det che ſheriffs and bailiffs of franchiſes, and all other that 72 Co. 43. 
"4 e i a 9 here gia. (8) Th 4a 
; drake indictments in their torns or elſewhere, where indict- only relates de 


bet nts ought to be made, ſhall take ſuch indictment by roll ſuch indiet- 


ng a ented, whereof the one part ſhall remain with the indict- tobe del 

aint s, 2nd the other part with him that taketh the inqueſt ; „„ 

ging er the indictments ſhall not be imbezzled, as they have juſtices; pre- 
ea in times paſt; and fo that one of the inque ay It nr 


e one part of the indenture to the juſtices, when they come meaning of it, 


make deliverance.” and therefore 
not necefſary 


_ to be indented ; nor is it neceſſary that they ſhould be ſealed. 4 Burrow 1861. 
2NS x 

tarute 
abe nd 
it, bu 
- ſeals 
to 0 


8. 69. And there is no doubt, but that this ſtatute extends 2 Hale 71. 
ell to courts-leet, as the ſheriff's torn. | | 


?. 70. Alſo there are many particular cuſtoms and uſages Keilw. 14. 
tion to the taking of indictments in theſe courts but it Halt. Sher! 
þ to have been anciently the moſt general courſe, to 1npa- 388, 38g 
ot only a grand jury, but alſo a jury of twelve men, which Crom. 212, 
commonly called the petit jury; and that all offences were 3 © 6. 
preſented by the headboroughs, and the preſentments affirm- 9 H. C. 44. 
the petit jury, before they were brought to the grand 

: However it ſeems, That no exception can be taken to MW 

ndictment, in reſpect of the non- obſervance of any ſuch 

n i uſage ; for that no averment lies againſt the acts of a 

4 record, and every judge of ſuch court ſhall be pre- 

o act according to the rules of it. | 


. 71. What is above ſaid concerning indictments taken, He 5 
e the ſheriff in his torn, is to be intended of ſuch only as C. EKliz. 234; 
en before him ex officio; for that he is reſtrained to take | 
ach indictment, by virtue of any writ or commiſſian by 
V. 3. c. 9. Which reciting, that the people had ſuffered 
[milcbiefs, for that ſlreriffs of divers counties, by virtue 
mwiions and general writs granted to them at their own 
for tbeir ſingular profit to gain of the people, had made 
{xn dirers inqueſts, to cauſe to indict the people at 3 
| will, 


144. 


C. Eliz. 37 1. 


T. N. B. 92. Sed. 72. Vet it ſeemeth not to be clearly ſettled, Wy 


/ 


5 odr tae SHERIFF TORN, ii. 
wWuo.ill, and had taken fine and ranſom of them to their Own priſor 
and had delivered them; whereas ſuch perſons indidel i ercia 
not brought before the king's juſtices to have deliverance. , by 
thereupon ena&, for to eſchew all ſuch miſchief, « In ent ta 
.< ſuch commiſſions and writs beſore made, be utterly ry, aries, 
<« and that from thenceforth no ſuch commiſſions nor writ peace 
* be granted.” | RY en. efentn 
: | xy at the 
punds.” 


5% by virtue of this ſtatute, all ſuch writs and commiſſions, ay 


Salkeld 190. proceedings thereon, be made wholly void or not. 4 14. 


2 Inft. 388. 


47 0 7 vis. In what manner indictments in the ſheriff's torn Mt is cle: 


a 


V4. 
Dalt. 


389. 


; | FE I ces of | 
Seck. 73. As to the eighth general point of this cuWmanoe' 


be proceeded upon, it is recited by 1 Edw. 4. e. 2. diam 
Sher. 388. many of the king's people by inordinate and infinite i cced 


Mod: 238. ments and preſentments of felonies and other offences, oi" befor 


Book the firſt, before ſheriff's at their torns, or law-days [which were er to p 


24, 


rr GC Cwwca 


ch. 29. ſect. 20. times affirmed by jurors having no conſcience, nor any Ned to 


hold, and often by the ſheriff's ' menial ſervants], had t were 
"arreſted and impriſoned, and conſtrained to make grievau ere the 
and ranſoms, after which they had been enlarged out of H heritt 
and the ſaid indictments and preſentments imbezzlel' is to 1 
withdrawn.“ And thereupon it is enaQed, © That e it 
t dictments and preſentments before any of the king's Hef £11 

„ in his counties, except. in London, their under -H de oi 
« clerks, bailifts, or miniſters at their torns or lays 
* they, nor any of them, ſhall have power to attach, 1 
or put in priſon, or to levy or take any fine or amerct 
* of any perſon ſo indicted or preſented, by reaſon 0 
„ ſuch indictment or preſentment, but that the faid ſheril 

© under-ſheriffs, clerks or bailiffs, and their miniſters 
« deliver all ſuch indictments and preſentments to the f 

© © of peace at their next county ſeſſions, on pain of 40ʃ 
« that the ſaid juſtices of peace ſhall have power t01 

* proceſs upon all ſuch inditments and prelentments 
law doth require, and in like form as if the ſaid indi 
© and preſentments were taken before the faid jul 
e peace; and alſo to arraign and deliver all ſuch pen 

« indited and preſented before the ſaid ſherifis, &. 
e ſuch perſons which ſhall be indicted or preſented of u 

« ſhall make ſuch a fine as ſhall ſeem lawful by the! { 

« tians. And the eſtreats of the ſaid fines and amerc 
© ſhall be enrolled, and by indenture be delivered 10 U 

* ſheriffs, under-ſheriffs, their clerks, bailiffs, or m 
« or ſome of them, to the nſe and profit of him the 
* ſheriff at the time of ſuch inditments of pre 5 
« taken. And if any of the ſaid ſheriffs, their under. (e] 
_* clerks, bailiffs, or their miniſters, do arreſt, attach, 


H. 75. 

In w 
traverle, 
elentme 
Ice witk 
tal nor 
or amer 
for ever 


Ctting 


* 
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riſon, or cauſe any fine or ranſom to be taken, or levy any _ 
nerciament, of any perſon or perſons ſo ĩndicted or preſent- A 
J. by reaſon or colour of any ſuch indictment or preſent- 
on taken before them, at their torns or law- days above re- 
arſed, before that they ha ve proceſs from the ſaid juſtices 
peace, or eſtreats delivered out, of the faid indictments or 
eeſentments To brought, delivered, and preſented to them, 
at then the ſheriffs which ſo do, | ſhall forfeit an hundred 


punds.” 


4.74. It is obſervable, That by the words of this ſtatute, _ 1 ; 
tes of peace may award proceſs on any ſuch indictments, in 42. 7, 
manner as if they had been taken before themſelves ; and 8 P. C. $5. 
t is clear, That if the ſheriff's. torn had no authority to take 4 E. 4. 31. 
indictment removed before ſuch. juſtices, they have no power 3. 
roceed upon it, as they might have done, if it had been 
n before themſelves ; for the ſtatute in giving them ſuck 
er to proceed upon indictments in the ſheriff's torn, muſt be 
ded to mean ſuch only as were there lawfully taken, not thoſe 
h were void ab initio, as being taken coram non fudice; nor 
ere the leaſt intimation in the ſtatute of an intent to enlarge 


evoly 

ar bberiff's power in taking indictments, but the whole purport 
2:16) Wt is to reſtrain him from proceeding on them. And to this 

at e it bath been ſo largely conſtrued, That not only the 1 Jones zer. 


te of the court is puniſhable for awarding ſuch proceſs, but & Car. 275. 
the officer for obeying it. . | 


2. 75. As to the ninth general point of this chapter, 

In what manner indictments in the therifl*s torn are to 
traverſed and determined; it ſeems to be (a) agreed, That (4) Pinch 386. 
elentment by (b) twelve or more in a torn or leet, of any Keilw, «2. 66, 
Ice within the jurjſdiction of the court, being neither 3 Modern 138. 
tal nor concerning any freehold, ſubjects the party to a (I Keie. i 
or amerciament without any farther proceeding, and binds 45 E. 3. — 
for ever after the day on which it is found, and admits of 27. nd 
rerſe [6] to the truth of it; but ſe] ſome ſay, That the (e) F. Bar. 251. 
may have a writ of falſe preſentment ngainſt the jurors, Keie. 66. 
lame day on which the indictment is found ; yet it ſeems *' N 
el, That no inſtance can be ſhewn of any ſuch writ being 
ly brought. But if the preſentment concern the party's x 
07 [4] freehold, as if it charge. him with not repairing ſuch (9) 5H: 7. 4. 
way, which he is charged to be bound to repair by the E 
re of his land; it ſeems clear, That he may remove it Dyer 13. : # 2 
the king's bench and traverſe it 3 but not if it barely - 4. +41 


is perſon, as for digging a ditch in the highway, or 
reſent cutting the branches of his trees hanging over it, &c-c. 
0 4 621 7 ; . ? 2 ba fit s 5 #6 * - eh, 
der- N it {] ſeems, hat a mah in like manner traverſe an (e) Keilw. 65 


indict- 41 K. 3. 27. 


” Sr vn SHERIFF TORN, 


| * 11. 
indiQment of an offence wholly out of the juriſdiction of , 


leet; as of an affray or nuſance done out of the precing jon to 

or of che non- appearance of a perſon at 2 les nftabl: 

lives. out of the precinct of it. But if the affray or nulane e 

within the precinct of the leet, it ſeems, That no ma offence 

verſe it in reſpect of his own not living in it; and that 28 ner ind 

who lives within the precinct of a leet, ſhall have no ta• 8 4 

a preſentment for not appearing at it (). oy 

F (9) Sed qu. If it may not be removed and traverſed, or if an action may we) „ whic 


ported for levying any fine or amercement, where the party has not been ſummoned ng 
any opportunity of aniweric g?—It a fine in a court leet be unreaſonable, it may bet ter for 
ed by plea and judgment ct the court; for the jadges are to determine the reaioull 


of the fine. 11 Co, 44. 
. | nd I ths 


| Vide the caſe See. 76. But' it ſeems certain, That at this day peith ting the 
of Sir George torn nor leet have any power to try any traverſe whatſoem le wi 


Colebrook | ae : HP 
vn novsElliot, hath been more fully ſhewn, Seck. 13. But it is certain, tld {ubjeE 
I Burrow juſtices of peace may by force of the abovementioned ft N es It ma 


2859. 4881. 1 Fqdw. 4. try a man indicted of felony before the ſheriff i caption 
torn : Alſo it ſcems, That they may try a perſon upon any | 
indictment in the torn, which is traverſable at common hy. 2. 
that they have no power to take any traverſe of any oth e who | 
dictment in the torn ; for that the words of the ſtatute are e ſherif 
that they may award proceſs on any ſuch indictments, as if WM king, 
had been taken before themſelves, and alſo arraign and di other pr 
the perſons indicted, - which muſt be intended of thoſe indi chapter 
of felony, who only are faid to be arraigned, and that pe, to h 
indicted of treſpaſs ſhall make fines, &c. by their diſo nos; 
without ſaying, that they ſhall be tried; by which it fe bag for 
be implied, That perſons fo indicted ſhall be fined, a ors, but 
uſually were before in the torn, and till are in the lect es for wh 


that in ſome caſes without any ' farther trial, as is more > to ſuc 

ſhewn in the precedent ſection. | poſed to | 

CO e | the inhab 

Fon the ſheriff's oath of office, vide 3 Geo. 1, Cc. 16. For the manner of pafi ſum 
accounts, 3 Geo, 2. c. 15, 16. Aud for farther particulars, vide Impey's Office ol _s 00 
| Hal to pre 

| ulters, 7 

ibis 8 ä ſeription 

CHAPTER THE ELEVENTH. ny 


EW 
or Tus COURT-LEET. * 
FE ; DE En as 6 | | l , It ſeen 
4 Comm. 270. Court-leet is a court of record, having the {ame } lin tro 
Finch 246. diction within ſome particular precinct, whic! hence 
(a) Set. zz, ſherift's torn hath in the county. And therefore ſince 1 of | 
Kr. bceen ſhewn in the precedent chapter, at what [a] time Wt be con 
in what place the ſheriff's torn is to be holden, and- whit b for the 
ſons owe ſuit to it, and what ſb] authority the judge of it WE Purpoſe, 


- F MY . * * . . all 
&c. | in relation to his proceeding on ſc] indictments, and 10 vL I. 


x} 


1. or rug COURT-LEET, "5 "a 


un to [a] fines and amerciaments, and the [b] appointment (a) Se. 17. Sec. 

* and having alſo ſhewn what [e] kind of ſuch of- 19 
Ae e ds e Sect. 51, & e. 

are inquirable in this court, and within what (d) place (d) Set. 4 Ke. 

ences mult ariſe, and by what ſe] jurors, and in what (e) Sec. 65, & c. 

ner indictments in it are to be found, and in what manner 

re to be [f] proceeded upon, traverſed and determined; (F) Sect. 74, & ca 

bnce the court-leet hath regularly the very ſame juriſdiction 

the ſheriff's torn as to all theſe points, except in ſome ſpecial 

„ which have been already taken notice of in the chapter 

ning the ſheriff's torn; I ſhall refer the reader to the ſaid 

er for all theſe particulars. . 


1d 1 ſhall only conſider in this place, —Firſt, The end of in- 2 Toft. 71, 72. 
ting the court-leet.—Secondly, How far it exempts thoſe 27 Ed. 4, 42 
live within its preeincts from the torn.—Thirdly, How far 

ſubje& to the overſight of the torn.—Fourthly, For what 
es it may be forfeited. —Fifthly, what ought to be the form 
caption of an indictment in it. | | 


f. 2. As to the firſt point it ſeems, That anciently all 12 H. 7. 18. 
le who now owe ſuit to any court-leet were bound to come 2 Iaſt. 71, 74 
he ſheriffs torn, in order there to take the oath of allegiance | 


are 
as ee king, and to be incorporated into ſome tything, and for 
4 (4 other purpoſes as are ſet forth more at large in the prece- 
- ind: chapter, Se. 2. But it being more for the eaſe of the | Jones 283. 


le, to have courts of this kind holden in their own rownſhips 6 Coke 77. 
nanors ; by degrees, grants of ſuch courts were obtained from 

King for moſt manors and towns, not only by the lords of 

ors, but alſo by other perſons, who had no lands in the Dyer 30. 

6 for which they obtained ſuch grants. And for a recom- 

to ſuch grantees, for the charge aud trouble they were 

poſed to have been at in procuring ſuch grants, it was uſual 

tie inhabitants who had the benefit of them, to agree to pay 

an ſum of money, called Capitage, or certum letæ, c. at 13H. 4 $ | 
ſuch court-leet ; and for the non-payment of this duty or —_ I 
ll] to preſent it, ſuch grantees may preſcribe to amerce the 1 R. Abr. 411. 
alter, and to diſtrain for the amercement; but no ſuch 4 Burrow 1861. 


(cription ſhall be allowed for any other matter whatſoever of 
[ae nature. 1 


ed. 3. As to the ſecond point, vis. How far a -court-leet [e] Dalt. Sher. 
apts thoſe who live within the precincts of it fort the 402, 409 
lt ſeems to be a general (gl rule, That no man can be 1 Jon. 283. 
un two leets at the ſame time, and in the ſame reſpect ; 7 


undenee it follows, That he who reſides within the Peer FE Lok, 


ö . leet, the lord whereof doth duly hold his court, C. Jac. 584. 
* * compelled to come to the torn, or any other ſuperior — fog 
7 + ur the taking the oath of allegiance, or any other ſuch Con. Kiichea 


Purpoſe, which may be as well anſwered by his attendance 34. | 
LI, - I ; \ at R. Abr. 542, 
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L=] Keilw. 141. at his own Jeet. Vet if ſuch private leet have not the pete 
2K. 1 juriſdiction of the torn, but be [a] ſpecially granted for tyy 

| three articles of it only; it ſeems, that the inhabitants yy 
 .gz ts precin& muſt attend the, ſheriffs torn for all ſuch ni . 
. which ſuch private leet hath no juriſdiction. Aſſo it 1 fe 4 | 
C. Car. 78. 76. to be a good preſcription for a grand leet (to which other nf 1 
See chap. 10. Jeets may be ſubordinate in the ſame manner as that is %. 
e Wh torn] to oblige the Thief pledges, and a certain number of H FM 
/ habicants of every town within its precinct, to appear at en vpon t 

ſuch grand leet, to enquire of ſuch offences as have not been Need 


quired of in the inferior leets. : Bat 
overnn 


lances. 


— — 
* 
— We SE I ERIN — en Jah \ 
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HSGecf. 4. As to the third point, wiz. How far the court 
[eFFineh 246: is ſubject to the overſight of the torn. It is ſaid, That 
| OM e. 10. 16: ſherift's torn as an ſe) overſeer of this court, is to Inquire ul 


+ Sher. 387, ther the tithings be whole or no, and to preſent defaults that 0 
291. not redreſſed in the leet, and it ſeems alſo, That it may of | 
mon right incuire of the concealment of offences inquirabl * 


[d]C. Jae. 384. leets, and of the defaults of the lords of ſuch courts: Howe. 
x it (d) ſeems clear, Fhat a preſcription to this purpoſe is g AVI. 
le] 2 R. Abr. And there is no doubt, but that if a leet be ſe) ſeiſed into Curt 


Ko: ding s, all ho owed ſuit to it ought to come to OW tt 
Koch hs, king's hands, all thoſe who o d ſuit t it oug ＋ 
| torn. | | | 

e 8 | | i, 7 N | d in or 
233. | Set 5. As to the fousth point, vis. For what cuſeiMR. : © 


Prehen 
re to b 
bey arc 
and th 
Ins then 


Kitchen 33. Ocourt-leet may be forſeited, it ſeems, "That this being af 
. * ehiſe not intended to be granted for the pri vate benefit of 
2 R. Abr. 155. grantee, but for the good of the publick, from the more e 
11 Ed. 4.1. and convenient adminiſtration of juſtice, Mall not only be 
. 213 feited by acts of grols and palpable oppreſſion and injuſtice, 
Keilw, 148. but alſo by bare omiſſions, in not making it anſwer the end the f 
152. inſtitution; as in the not (8) puniſhing offenders in the Mc of: 
Ar 5 Kg manner as the law requires, or in (b) neglecting to hold a t mann 
0 Beet af when it ought to be holden {art leaſt if ſuch neglects be often break o| 
C. Eliz. 125. peated, and without a reaſonable excule), or in not (1) pron 
— an able ſteward to diſcharge the office, or in not taking ct berreſts 
600. * HY zve ſuch other officers, or other things as are neceſſary lor WW, Where 
1 Jones 283 execution of juſtice, as conſtables and ale-taſters, &c. and . Wh« 

[1]C.Eliz.698. pillory and tumbrel ; but it is (1) ſaid, That a vill my red. 


$654) Way bound bv preſcription to provide a pillory and tumbrel, | 


e and (m) that every vill is bound of common right to proz. A; 
(m) Kiteh. 13. 6 5 | | | bnfvere, 
Carter 29. pair of ſtocks. Quære. 


Con. Moors 73. 574. 1. Jon. 283. | ron; we 
; : Lot being 
Seck. 6. As to the fifth point, Viv, What ought 29 re unde 
form of the caption of an indictment in a N e 
vide fon, been (n) reſolved. 1. That, the caption of an ow 1 WW: 4: 
05 »y oo cur. vil. franc. pleg. cum cur. baron. Sc. is good; 0. b . 
Salkeld 193. words cum. cur. baron. ſhall be rejected ; and it cannot 


de 
k i b, C. Cat 


1 


7 
- 
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| 1-4 that the indictment was taken by that cuurt, which, © |} 


- : 1 t . 
4 * 


e hath the colour of authority to take Me.» 

| 8 En rf 1,010 eren : OUTS ab, * Salkeld 

7 5, 2. That the nor ſetting forth in the caption, whe- Vide f Beco 
; 7. kf et 1 Vide 4 Burrow 

ſuch court be holden by grant or preſcription, is helped by 1860. 

pultizae of precedents. + ; 151 8 


r a 


n N Pow W. Blackitone, Theſe courts indeed were very proper- 
cd to the cuſtoms, manners, genius, and policy of a people upen their firſt ſettle- 

Bat ke all other human juriſdictions, vary in the cou:le and progiels f time, as 
wernmet and manners of & people take à different turn and fall under different cir- 
Laces. Ld. Mansfield, , as | Sd Bs | / 


ot 


CHAPTER THE TWELFTH. 
er ARK EST S vy Ar f PERSONS. © |} 


AVING thus endeavoured to ſhew the nature of the 
courts which have juriſdiction over. criminal offences, 


* 


hoſt by ſuch courts. 


d in order hereto I ſhall conſider, Firſt, How they are to 

prehended. Secondly, In what manner and in what caſes 

Ire to be bailed. "Thirdly, In what cafes and in what man- | | 
bey are to be committed to priſon, Fourthly, How far — 
and their aſſiſtants are puniſhable for an hindrance in 

[ny them to publick juſtice. e 


cauſe 
8 a f 
fit of 
nore 6 


ly be 


zftiee, | 15 ir 
end ae the firſt of theſe points I ſhall conſider, In what man- 
the ch offenders are to be apprehended by private perſons. 
d a t manner by publick officers ; and in what caſes it is law- 


e often 
\ provid 
19-4 q 
1 or 
* 
II may 
nbrel, | 

pron! 


wreak open doors in order to apprehend them. 


varreſts of ſuch offenders by private perſons, I ſhall ex- 
Where arreſts of this kind are commanded and injoined . d 
Where they are permitted by law ; and Where they 90 


varded. f vas? 4 
A | 2, 5 ORE 
. As to the firſt point it ſeems clear, That (a) all per- 8397 15%» 
"lpia p 0 sems clear, (a) ! per- Summary 89, 
wno are prelent when a felony is committed, or go. 
"Os wound given, are bound to apprehend the offender ; 1 Hale 448. 


Lot being fined and impriſoned for their neglect, (b) unleſs 3 OSS 


| g 2 [atl;: 8. 
t to i i under age at the tinie. ; — F. Cor aaa | 
Jeet It . (b) F. Cor. 3983. 2 Hale 75, 76. 1 Black. 561. 


ment 
for that 


| | (c) Ju - 90, 
. And or this Ce) cauſe, by the common law, if any 2 Hale 73. 75 


1 


not but committed, or daugerous wound given, whether TH 1 
inte n 


ec | 3 Iaſt. 83. 
- A. 252. 3 J. eon. 207. F. Cor. 238, 293. 2.99. 352, 425. Con. i Loon, "07 


14 | | with 


is buſineſs of both the Torn ahd Leet hath of late years declined, and fallen, in gene- 


— r — — D 
* = —_— h S. * * 
3 rr — = 
r EE ER l 


ww to ſhew in what manner offenders are to be proceed. 


m * x; 


its | of ARRESTS B prvare' 


leis. r. C.34, out of a town, the (ej hundred ſhall be amerced. 


2 Hale 75, 76. and endeavour to take all thoſe who ſhall be guilty thereof 


21 H. 7. 28. 


Crompton 176. conſtables of all the neighbouring towns, who ought 


2 penal law + Alſo by the ſtatutes of Winton, {mJ} 13 Edw. 1 


ane dies dr ran os ac SL 
* . 


\ 


NS, 9 12. 


La] 2 Inſt. 318. with or without malice, or even by () miſadventure or ſel t hal 
8 Dy N fence, in any town or in the (b) lanes or fields thereof, in Ni anfs 


time, and the offender eſcape, the town ſhall be amerced, y day 
7 robb 

i 4 IHOER 5 8 hin pr 
| Sect. 3. And fince the ſtatute of Wincheſter, c.-;. vu ies do! 
(4) S. P. c. 34. dains that (d) walled towns ſhall be kept ſhut from ſun-ſetiy 
3 init, 53,” fun: riſing, if the fact happen in any ſuch town by night orbil ; Lev. 
7 Coke 6. 7. and the offender eſcape, the town ſhall be amerced. 118. Ye 
(e) Summary Sect. . And as all (e) private perſons are bound to apprd = 
8 448, all thoſe, who ſhall be guilty of any of the crimes above · men 5ed vid: 


484, 592. in their view, ſo alſo are they with the utmoſt diligencetop | ba g 


. 1. their view, upon a hue and ery levied againſt them. 3 

. ö ut the 
(f) 3 laſt. 116. Set. 5. () Hog anp ca is the purſuit of an offender ed to:! 
117. town to town till he be taken, which all who are preſent end the 
1 Hale «88. felony is committed, or a dangerous wound given, are,) ll as th 


2 o common law as well as by ſtatute, bound to raiſe againſt ü A 
2 Inſticute ra. fenders who eſcape ; on pain of fine and impriſonment, M te; 


F. Corone 395. (g) ſeems certain, That a man may lawfully raiſe it again t, qr d 


who ſets upon him in the highway to rob him. It is allo ent ice, ſha 
179. by the ſtature of Wincheſter, 13 Edw. I. c. 4. (h) That bull" of 


recover 


i444 


8 9 E. 4. 26. reſt of the watch in the night-time; and (i) 21 Edw. . WW” hal 


h] Cro. Eli. 


204. oy OY ; x 
Savil. 83. warrens, ſeems to allow the leyying thereof upon any ſuc 


rluit by | 
allowed 
Nuit aſte 


Edw. 1 ſtat. 2. EI | ni(hed as a diſlurber Cone a1 
De officio core. Our ſufficient cauſe, he ſhall be puniſhed as a gil Mon rob 


91 —_— | og bas She: b leſs he fl 
Erbe. 2:37 Sees. 6. In order rightly to raiſe;a hag, and cy, n inet] 
Crompton 179. to go to the conſtable of the next towr, And declare wh town, 
2 Hale 100. 01. and (k) defcribe the offender, and che way he is gone; iii robbe 
upon the conſtable ought immediately, yrhether it be ry days 

8 day, to raiſe his own town, and make a ſearch for the oli lb, before 
93 3 loft. r16. And upon the not finding him, to ſend the like notice de bund 


Iton 109, Wi „ | 
. the utmoſt expedition, by horſemen as well as footmen, Wt het, 


2 U if upon 
manner to ſearch for the offender, and alſo to give gene them, 
neighbouring conſtables, and they to the next, till tue we | 


5 be found. N ü 
fl) B. 1. e. 63. Leg. 7. Alſo every () private perſon is bound to air. | 
ſect. 13. ficer demanding his help for the taking of a felon, or "ll... Fon 
5 preſſing an affraz, or apprehending the affrayers, &. H ... 


[mJ This is not den, u 


red to 


We robbe; 


within the ſta- C. 1. & 2. and 28 Edw. 3. c. 11. it is enacted, 


9 or « immediately upon robberies and felonies committee 


23 Mod. 242. 


5 


12. 


| 13 I iu tal 406. 
[1 be made from town to town; and if the country will Ra 
wee for the bodies of ſuch offenders within the ſpace of "27 5 
days la], the inhabitants of the whole hundred, where 250, 753. 


hiu precinct of the ſame, ſhall be anſwerable for the rob- GAibolt 852. 
ales done lel, and alſo the damages.” 7 C0.6, 


ſett | 125 2 Inſt, 369. 
BY 3 | PR ee 
il Lev. 310. Herne 216. Theſaurus Brevium 141. 2 Saund. 376. (v) Cro. Jac, 


1 Yelv. 116. Noy 125. Shower 94. Andr. 115, 117, Comb. 160. 161. 


obbery muſt be done openly, and with force and violence, 7 Co. 6, 7. Salkeld 

pprel kgs 2 not in any houie. Moor 620, 3 Lcon. 262. Cio. We 496, 5 Eliz. 

nent ed vide 7 Mod. 160, 157. But it is not neceſſary to be in à highway. 7 Mod. 159, 

private way or in 2 cppice 18 iufſicient, 2 Sajk. 614, Carth, 91. Wilſon 412, 437» 

4 aymond 828. 11 Moucrn 8. Strange 1011. or on Sunday, Cro, Jac. 496, Strange 
L i * EET; | 


' 


hut theſe ſtatutes being thought oppreſlive in ſubjeQing the 2 Vent. 218. 
Ired to an action notwithitanding its utmoſt exertions to ap- | 


. end the offender; and allo to force the ſurrounding hundreds 
re Mell as the party robbed, to contribute their aſſiſtance for the 


of public juſtice; it is enacted by the 27 Eliz. c. 18. 
at the inhabitants of every hundred wherein negligence, 
21 t qr defect of purſuir and freſh ſuit, after hue and'cry 
bene, hall happen to be, ſhall anſwer and fatisfy by the one 
at ey of the damages, as ſhall by force of the ſaid ſtatutes 
pt recovered againſt the hundred in which any robbery or 
„ . e fall be committed [d].”—* That no hue and cry, or (J) To be re- 
par fut by the country, or inhabitants of any hundred, ihall covered at 
v {i 2 lowed and taken to be a lawful hue and cry upon, or Weſtminſter, 
Nu aſter any the ſaid felons or offenders, except the ſame in tue name of 
| Cry * ES, 4 , pt the the clerk of the 
ber bone and made by horſemen and footmen. —** That no peace, and for 
fon robbed ſhall maintain any action upon theſe ſtatutes, the vie of the 
= he ſhall, with as much convenient ſpeed as may be, r e 
ſe Intelligence of the felony to ſome of the inhabitants of committed; 
we town, village, or hamlet, near unto the place where which ſuit ſball 
cb robbery ſhall be committed; and alſo, firſt, within HE In 
nty days next before ſuch action brought, be examined upon moval. 
, before ſome juſtice of the peace of the county, inhabitin 
lie hundred where the robbery was committed, or near the 8 The 655 
le, whether he knew the felons or robbers, or any of them; 3 Mod: 42 
L If upon ſuch examination it be confeſſed that he does Co. Ent. 348. 
mr them, he ſhall, before action brought, enter into bond Ciiſt 378. 
fre the ſaid ing; = a Raſta! 406. 

*me laid juſtice, effectually to proſecute the ſaid rob- Cro. Ez. 1 a 
507 ndictment or otherwiſe.” C. Car. 26. 37. 
| 2 Salkeld 634. 


aft th 


Ty remedy alſo ſome inconveniencies in proceedings 
tie abore mentioned ſtatutes, it is enacted by 8 Geo. 
ld. „ That no perſon ſhall maintain any action up- 
en, unleſs he ſhall, over and above the intelligence 
3 to be given by the ſtatute of Elizabeth, give notice 

rubbery committed on him to one of the conſtables of 

| i 3 ON 2 


* ARRESTS »y »xivare PERSONS, 1 


, robbery [b] ſhall be done, with the franchiſes, being Brook Debt 


s 
4 
= 
_ 8 1 
* 
* 


1 : 

| . er ARRESTS YT y»arivare PERSONS. k 12, 

8. „ the hundred, or to ſome conſtable or officer of ſome er off 
1 "© pariſh, hamlet, village, or tithing, near unto the place w ny, 4 
| 0 [a] Strange “ ſuch robbery thall happen, or thall leave notice [a] in wi uppol 
| | 496, 1e. „of ſuch robbery at tlie dwelling-houſe [b] of ſuch con to f 
| i "Ty Au . officer, deſcribing in ſuch notice, the felon or felons, al [hat 
1 705, %%/%«nꝓ⸗ © time and place of the robbery ; and alfo ſhall vit ar 
| L (c) Mich. 11 ( ſpace of twenty days (e] next after the robbery comma! juit! 


— — 


No. 21 
3 Lev. 328 


— © ws 
—_ — = = K 


— — 
— 
——— —U—m 


2 & 
2 25 — —— — —ñ—ů— n — — 
1 _ - 
* — 
y * 
* 


\ * * 
„ = 


March. 10, 
i Sid. 11 


Cro, Car 211. « 


Sd. 48, 209. an 4 place of ſuch robbery, together with "the g00ds ſe}! 
(a) gh Mb © efteQs whereof he was robbed ; and ſhall alſo before any 
| . 9 action commenced, go before the chief clerk, ſecondary 

71, 488. f nah 25h F 
0 | dr. 116. „ clerk (f/ of the pleas wherein ſuch action is intended b 


(8) Douglas © or more of the felons be apprehended within 40 days [] 


* 


e caule public notice to be given thereof in the London G nittec 
. therein likewiſe deſeribing the felon or felons dl, and the o be j 


ect. 8. 
ſes of 1 
m, wh: 
ent per 
brought, or their reſpective deputies, or before the her . — 
* the county where the robbery ſhall happen, and eiter , brou 
* bond (gratis) to the high conſtable, who is authoriſed ue grou 
port or defend ſuch action of the hundred, in the penal 
* of 1004, with two ſufficient ſureties for ſecuring the de 4 f 
* ment of his coſts in caſe he ſhould be nonſuited, -&c.” “. 
ER „„ . - 8 a SY . . EA 
11. + It is alſaenated, par. 3. © That no hundred or fran e. 
therein ſhall be chargeable by virtue of thele ſtatute, i lle 8 


« filazer of the county where the robbery happened, or 


74. * after luch public notice given in the London Gazette,” ih 4 
lt is alſo enacted by the ſaid ſtatute, par. 11. That e dies 
ce conſtable or officer to hom notice ſhall be given as aforel 00S, 
and every conflable of the hundred, and every conſtable, | 
holder, headborough, or tithingman, of any town, pl c. 12, 
village, hawlet, or tithing within the hundred, or tbef 4 a ſt 
4 chiſes within the precinct thereof, wherein ſuch robbery | ewhere 
| „happen, ſhall, with the utmoſt expedition, make and caul F. han 
9 | be made freſh + ſuit, and hue and cry after the felon or fe b ſtolen 
10 Modern. © on pain of forſeicing five pounds.“ _ ing non 
I} Hobart 1.39: + But no action, ſuit, or information, ſhall be b. 3. 
1" Mor 878. but within fix months next after the matter or thing done, Wy: a e 
| 1 Bruwnlow A en ee | | 6 Reed "OR 
bi 186. in which an inhabrrant of any hundred may be a w rzed wit 
Siderfin 139. + Alſo by 22 Geo. 2. c. 24. no perſon whatever tha by by hi 
cover againſt any hundred, more than 2001. unleſs the per. of am 
robbed ſhallat the time of the robbery be together in chu at l. 
and be in pumber two at leaſt, to atteſt the truth of „ 
nor by 30 Geo. 2. c. 3. and 4 Geo. 3. C. 2: . 118. unle N 
perſons be preſent, if the plaintiff is receiver of the land-t6 


| Axxzsrs of offenders by private perſons permitted by 
are either, By their own authority; or, By a warrant : 
juſtice of peace.—Arreſts of this kind by their _—_ ; 
are either, In reſpect of treaſon or felony: or, In re poſt 


or ARRESTS AW yarvare PERSONS, 


or ences —Arrefts of this kind in reſpect of Treaſon or 
boy are either, for the ſuſpicion of ſuch crimes already done, 
uppoſed to have been done: or, To prevent their being done. 


12. 


to ſuch arreſts for ſuch ſuſpicion, { ſhall endeavour to ſhew, 
'hat are ſufficient cauſes of ſuſpicion. 2. By whom the 
on arreſted muſt be ſuſpected. 3. Whether any ſuch cauſe | 
| juſtify an arreſt, where no treaſon or felony at all hath been 
mitted, &c. 4. In what manner an arreſt for ſuch ſuſpicion 
o be juſtified in pleading. | „ | 
4. 8. As to the firſt particular, vis. What are Ke 


and 
Ithin 


| the 


fe 

4 ſs; of ſuſpicion, I ſhall take natice of fame of the principal of 

dar, which are generally agreed to juſtify the arreſt of an in- 

!, ert perſon for felony. 5 e 

ed u. Firſt, The common (a) fame of the country. But (a) 2 H. 7. 19, 
be beems, That it ought to appear upon evidence, in an Lo oy 
ter u brought for ſuch an arreit, that ſuch fame had ſome pre- 5 Hf. . 4, f. 
«to e ground. | SO I 4: 0 

Jen 1.62. 7 E. 4.20. Summary 91. Keilw. 81. Palton 13. [b] 2 Loſt. 32 Crom. 38, 99. 


. C. 97. Bracton 1433. 


7. 10. Secondly, The [c] living a vagrant, idle and diſor- 1517 20 6 a 
;r life, without having any viſible means to ſupport it. Summary 91. 
EET e £162 1 | ulton 13. 
] 0 ; . . * f [ d E, « 2D. 
4.11. Thirdly, The being in [d] company with one known Rte, Se. 


be an offender, at the time of the offence ;-or ſe] generally at Fulton 3. 

er times keeping company with: perſons of ſcandalous repu- rg 91. 
5 5 0 'P 1 4 E 48 — : : > $5 4 WI „ Cc nit, 02s 

ay Crum. 98. 


„ ll . Fourthly, The r; found in ſuch circumſtances as If III E. 4. 4. 
che re a ſtrong preſumption of guilt ; as (f) coming out of a 12. Co. 92. 
dere herein murder has been committed, with a bloody knife te] 7 E Sins 
d cau Ines hind ; or being found in / g poſſeſſion of any part of C. jac.-i go. 
or N folen, without being able to give a probahle account of Fulton 36. 
| . . 8. HR „ Summer 


lng honeſtly by them, TS Moor 600. 
U. 13. Fifthly, The behaving one's ſelf in ſuch manner as Ib] Crom. 98, 


"ws 2 conſciouſneſs of guilt; as (h) where a man being F.C 
. ; . Cor. 24. 


Ar rged with a treaſon or felony, ſays nothing to it, but ſeems 

0 by by his filence to own himſelf guilty ; or where a man ac- 
p [ : * 4 Bs... * 71 . C 8 1 
mY L of amy ſach crime, upon hearing that a warrant is taken 


gunſt him, doth abſcond. 


7.14. Sixthly, The being Ji) purſued of an hue and cry. [5] 29 Kl. 871. 
| 29 E. 3. 39. F. Trel. 252. 8 H. 7.5. 21 H. 7. 28. Summary 91. 


. 15. As to the ſecond. particular, wis. By whom the 

" muſt be ſuſpected, upon ſuch an arreſt for ſuſpicion. It (k] 10 a. 
Wto be ( k) agreed, That the law hath ſo tender a regard to 2 H. 5 1 | 
derty and reputation of every perſon, Thar no cauſes of 7 Lü. 4. 20. | 


0 040 ; 
on whatſoever, let the number and probability of them be -— i, $4.6 


10 great, will juſtify the arreſt of. an innocent man, by one C. Eliz. 857 7. 
1 4 . Wo! Co. 92 


. 
1 


r 6 


IF" 


\ web 
— > _— we 
7 7 r — pawns” + PAC + — . 
>< - _ — 2 = — f 1 11 =_ FA R "1 * 1 " ks” 
N * 0 * L . A 2 8 — 2 
— my" da op FER SO Shoe, oo ha 2 2 [OO 7 ; 
8 * Ree 8 1 — o IT 2 by = = = * N * = 
q 2 1 5 - A > 
i I — wy S 2 — — > . m 


p | | 5 | ö | | 1 
120 er ARRESTS nv FRIVATE PERSONS. " 


17 E. 4. 3. who is not himſelf induced by them to ſuſpect him to be g nent, i 
. whether he make ſuch arreſt of his own head, or in vb > arrel 
to the commands of a private perſon, or even of 2 i, for it 


ſtable (a). Fa —_ 
15 levI 


(a) It appears to be decided by the caſe of SamvegL v. Payns AND ory, doubt 
motion for a new trial in Eaſter term, 20 Geo. 3 That conſtables and their afiitut 
Juſtificd in arreſting a man upon a given charge of felony, even although the goods d langer 
to have been ſtolen are not found by them upon the tearch warrant, and the jury fall hue a 
no icluny was commi ted. The ſtrict rule of law, That it a felony has Acrul n a fel 

been commitred, any maa upon reatonable probable grounds of ſuipicion may ju 
4% app chending the luipected perſon to carry him before a magiſtrate, but that it noi 

* has been committed, the apprehenſion of a perſon cannot be juſtificd by any buy,” f. 17. 

confidered a+ inconvenient and narrow; becaule if a man charges another with ſeloch nd cry 
require an officer to take him into cuſtody and carry him before a magiſtrate, it vo ands 
miſchievous :hat the officer ſhould be bound firſt to try, and at his peril exerciſe h 
ment on the truth of the change. He that makes the charge ſhould alone be aniwei on t 
The officer docs his duty in carrying the accuſed before a magiſtrate, who is authoril en c 
exami c, and commit or diſcharge. The authorities cited were, Ward's Calc. Cly 
44. pl. 76. 2 Hale 84 89. 91. 2 Hawkins, C. 12. and 13:—But the learned reporter 
that none of them come up to th: prelent caſe; and that it is, therefore, the ſuſt dee 
nation of the point. Douglas 389, 360. B. R. Eaſt. 23 Geo. 3. Ii the cate of Leh 18. 
gnd Catchpole, which was an action of aſſault and talle impriſonment, the deſcendant, rreſt fo 
Was 2 . 1 arreſted the plaintiff in a very violent manner and without any your he 
Charge of telony, and on verdict tor the plaintiff, a new trial was granted, —MS, ” 


Seck. 16. As to the third particular, vis. Whether any H ie th 
cauſe of ſuſpicion will juſtify an arreſt where no treaſon rh the 
lony at all hath been committed, or dangerous wourd gli" that 

| It is holden in ſome (b) books, That none of the aboven d for h 
(b) 2 Toft. 173. tioned cauſes will in any caſe juflify the arreſting a man fo larly he 
CJ nc: 194- ſuſpicion of a cri h in truth no ſuch crime hath lick he 

2 Hale 58. picion of a crime, where in truth no luch crime 
Summary 91. committed either by him or any other perſon whatſoever, _ hay 
howſoever this rule may in general be true, it ſeems very ha fal upon 
maintainable in the caſe of an arreſt of an innocent perlon vi" the 
a hue and cry levied againſt him, in ſuch a place where N whers 
. Tre!. 253. character is unknown, and with ſuch other circumſtances, | for vl 
29 E: 3+ © 39. the people of the county have no reaſon to preſume it gui id, 
2R. A. £69. 1 1 k . 1 | A | 8 1 Fyenera 
Douglas 360. leſs; tor in ſuch caſes, it would be a great inconveniencal ny 
diſcourage perſons from following a hue and cry, with | teſted h 

vigour and diligence, which the law expects, and the pu 

good requires, by making them liable to an action if it i B 

in the event prove to have been levied without ſufficient e. N 
which they cannot take time to examine without delaying on 
purſuit: And fince the perſon injured by ſuch an ill-gru t er fe. 
hue and cry, has a good action againſt him that raiſed it, Mar h. 
ſeems to be no neceſſity, that he ſhould alſo have 2 cent of 
againſt another. And this opinion ſeenis to be the more pn 
(c)29 E. 3. c. ſible, for that among the (c) books (d) cited to maintain bim f 
39. contrary, (e) that which alone doth directly affirm it, leen Ghanged 
1 go upon an argument manifeſtly inconeluſive; for it lays, the be 
di Aufl. 173. an hue and cry is not a ſufficient authority to arreſt a man brerſo 
19 8 H. 3. 0.5. leſs a felony be done, becauſe the words of the ſtatute of M ad 5 
miſter 1. c. 9. are, That all men ſhall be ready ub th; , 

and cry to arreſt felons, but where no felony is done, t * 
can be no felon, &c. 'To which it may be replied, 4. wb a 
3 „ „„ Fe 4 | N 
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nent, if it prove any thing, proves that none but felons 

| arreſted on a hue and cry, which ſeems to be manifeſtly 

| for it is agreed by all the books, That if a felony be ac- (a) N | 

; n . | | ow by 

committed, an innocent perſon, on whom a hue and cry , Ge, a. c. 20 

is levied, may lawfully be arreſted : Alſo there ſeems to an aſſault with 

doubt, but that he who barely attempts to rob a man, or intent to rob: 
, 3 is felony. Vide 

jngerouſly wounds him, may ſafely be purſued and taken Bock 1. p.148. 

hue and cry, and yet there is no pretence to call ſuch a 


a felon (a). ELD 
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g. 17. And if it be granted lawfu] to arreſt a man on an 

nd cry where no felony hath been committed; from the 

rounds it ſeems alſo ro follow, That it is lawful to arreſt 

in on the warrant of a juſtice of peace, where no felony 

been committed. But this point ſhall be more fully conſi- 

in the next chapter. | | 

7. 18, As to the fourth particular, wiz. In what manner Of _— — 
reſt for ſach ſuſpicion is to be juſtified in pleading. It LI 2 Inſt. 32. 
; to be certain, 'That whoeyer would juſtify the arreſt of 8 7. 2 b 
nocent perſon, by reaſon of any ſuch ſuſpicion, muſt not E. 4. 40. 
ſhew that he ſuſpected the party (b) himſelf, but wuſt alſo Bridemas 62. 


an F 

*. th the (e) cauſe which induced him to have ſuch a ſul- 74 mm , 
d bat it may appear to the court to have been a ſufficient 3) But by 
een for his proceeding (d). Alſo it ſeems (e) certain, That 24 Geo. 2. 


larly he ought expreſsly to ſhew, that the very fame crime © e mages | 
lich he made the arreſt, was aQually committed. But (f) mitted to plead 


man have ſeveral cauſes of ſuch ſuſpicion, he is not bound the general it 


in for 


hath 


rer. | | ; 
y k al upon ſome one of them only, but may alledge them all; Tos _— * 
lon t che replication de for tort demeſne, anſwers the whole. eee 
vbere e where a man arreſts another, who is actually guilty of the dence. 


for which he is arreſted, it ſeems, That he needs not, in L<} 5 E. 4. 3. 


rag inc! <, . . = | 2 

gu g it ſet forth any ſpecial cauſe of his ſuſpicion, but may 0 4 A 

ence general, that the party feloniouſly did ſuch a fact, for which Finch 340. 

ich F rlted him, &c. e 2 n 
A | 2 Hale 81, 
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1 „ 17 E. 4. C. 
Bridgman 62, Finch 394. 4 H. 7. 1. 2. (g). 10 E. 4,17. F. Faux lmpril. 5. 


8.19, As to the arreſting of offenders by pri vate perſons of 

dun authority, permitted by law for the prevention of 

n or felony only intended to be done; it (h) ſeems, that any (h 9E 4.26. 

Way lawfully Jay hold on another, whom he ſhall ſee upon Sec B. 1. c. 68. 

Punt of committing a treaſon or felony, or doing any act 23. 

a yould manifeſtly endanger the life of another, and may 

a lim fo long till it may. reaſonably be preſumed that he | 

tlanged his purpoſe. And upon this ground it (i) ſeemeth [i] Pop. 12. 13. 

the better opinion, That not only a conſtable, but any _ 5 

e perſon, who ſhall ſee another expoſe an infant in the , ard 

and refuſe to take it away, may lawfully apprehend and 

lin, till he ſhall conſent to take care of it. : 

"20. As to the arreſt of offenders by private perſons of, 

fk authority, permitted by law, for inferior offences; (E) —_ 1 
Clear, That regularly no private perſon can of his 8 pt 1 


OW! 


1 
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| 12. 
dun authority arreſt another for a bare breach of the pe gd 
itt is over. For if an officer eannot᷑ juſtify ſuch an arreſt bir fab 
"= out a-warrant from a magiſtrate, ſurely 2 fortwria private 10 in 
44) Latch 173. ſon cannot. Vet it is holden by (a) ſome, That any M reak 
Vide the cale perſon may lawfully: arreſt a ſuſpicious night-walker, ag befor 
es pe V tain, /im till he make it appear, that he is a perſon of gu dem: 
Took, , puration. Alle ir bath been (% adjudged, Thar any ao ni 
4 H. 7. 18. apprehend a common notorious cheat, going about the auf foreſ: 
8 with falſe dice, and being actually caught playing 11h tm. , tha 


order to have him before a juſtice of peace: For the n 
good requires the utmoſt diſcouragement of all ſuch per 
th _ and the reſtraining of private perſons from arreſting thewy 
(b) 1 — 49. out à warrant from a magiſtrate, would often give thema 
C. Car. 234. portunity of eſcaping. And from the reaſon, of this caſe iti 
2 R. Abr. 546. to follow, That the arreſt of any other offenders by privat 
6 ſons, for offences in like manner ſcandalous and prejudy 
the public, may be juſtified. 3 


Qu. 4H. 7. i. 

b. 2. | bf. 23. 
87.5 killed 
makin 
. of ft 
don cert 
age or | 
ne, or 


Crom. 147; Seck. 21. As to arreſts of ſuch offenders by private pes 
5 15 G 2 having a warrant from a juſtice of peace permitted by jaw, ay” uff 
rant of a juf- is no doubt but that where the Jaw authoriſes juſtices of pet red to 
tice, where he direct their warrants to ſuch perſons, it doth implicitly aui. 24. 
_ 3 the, execution of them by them. | | | Al ſo ta 
it is ſaid, will not juſtify any one in the execution of it. Strange 1002. 3 
| | : BEE, g Ire, an 
As ro the third general point of this chapter, viz. In what il! be t 
the arreſts of offenders by private perſons are rewarded by ſic: pol 
I ſhall give a ſhort account of the ſtatutes concerning this Wie lord o 
5 ter, in relation, — To robbers in highways.—To counter or lett 
and clippers of the coin.— To ſhoplifters and other offends: Prov 
like nature.—To burglars and felonious breakers of bout of ar 
To offenders on the black a&.—To diſcharging the hunde oder g 

To ſtealing ſheep, &c.—To felons convict.— To ſmugglers ben. 

Io theft- booters. . V 
b | | | : it is e 
(1) By 6 Geo. Seck. 22. And firft, As to robbers in highways, it 1s et H 2ppr 
. baſe 4 & 5 Will, & Mary, 8. ber abe. lo 
London and hend and take one or more thief or robber in any bistuderviſe 
Weſtminſter, „road in England or Wales, and proſecute him or then e kingdo 
2 _ fee 4 “ Or they be convicted of any robbery, committed te ſuch x 
places ball be upon any highway [1], paſſage, field, or open place, echunty 
deemed and ©, ceive from the theritt of the county where ſuch robber jud cc 
taken to be « conviction ſhall be, without paying any fee for che 3 
e hy 3 « for every ſuch offender ſo convicted 407. within oe e the. 
_ purpoſes, « after ſuch conviction and demand thereof made, by te end an 
within the in- © ing a certificate to the ſaid ſheriff under the hand or Wl ofence 
way ec « of the judge or juſtices. before whom fſach felon „ bo ſhall 
s ol enis ask. „ ſhall be convicted; and in cafe any diſpute ſhall ger as n 
< tween the perſons 10 apprehending any the ſaid thieve ders y 


That 


LED 


„ robbers touching their right to the ſaid reward, A Proſe 


1 
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{aid judge or juſtices ſo reſpectively certifying, ſhall by Reward for | 
Ee direct and appoint the ſaid reward to be ade 8 
d in ſuch ſhares and proportions as to them ſhall ſeem juſt 


d reaſonable. And if any ſuch ſheriff ſhall die or be remov- 


) pn 3 e. 

4 before the expiration of one month after ſuch conviction 
gu demand made, That then the next ſheriff ſhall pay the 
obe ne within one month after demand and certifieate brought 


e l 2forefaid ; And the ſheriff making deſault in paying the ſaid 
n, ſhall forfeit double as much.“ i 


2. 23. And it is farther enacted, That if any perſon ſhall bes ag in 
killed by any ſuch robber in endeavouring to apprehend, * 
2M ah making purſuit after him, the executors or adminiſtrators, 
e. of ſuch perſon, ſhall receive 400. from the ſheriff, &c. 
jon certificate delivered under the hands and ſeals of the 
(ve or juſtices of aſſize for the-county where the fact was 
re, or the two next juſtices of the peace, of ſuch perſon 
ng © killed, which certificate the ſaid judge or juſtices, 


Ly 


on 1ufficient proof before them made, are immediately re- 


red to give without fee or reward.” 


f. 24. And it is farther enacted, That every perſon who A further re. 
{ll ſo take, apprehEnd, proſecute, or convict ſuch robber as Ward. | 
vreſaid, ſhall. have, as a farther reward, the horſe; furni- 

re, and arms, money and other goods of ſuch robber, that 

all be taken with him; any their majeſties right or title, 

dic; politic or corporate, or the right or title thereunto of 

e lord of any manor or franchiſe, or of him or them lend- 

gor letting the ſame to hire to any ſuch robber notwithſtand- 

g: Provided that this ſhall not be extended to take away the 

pit of any perſon to ſuch horſes, furniture and arms, money 

ether goods, from whom the ſame were before teloniouſly 


what ( 
d by 
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b. 25. Secondly, As to counterfeiters and clippers of the Reward for ap- 
, It is enated by 6 & 7 Will. 3. c. 17. That whoever ee es 

| apprehend any perſon who ſhall counterfeit any of the : 

Ient coin of this realm, or for lucre clip, waſh, file, or 


18 Elle 
21] af 


120 terwiſe diwiniſh the ſame, or ſhall cauſe to be brought into 
en e kagdom any clipt, falſe; or counterfeit coin, and proſe- 
ted te ſuch perſon to con viction, ſhall have from the ſheriff of 


echunty where ſuch conviction ſhall be, forty pounds upon 


g judges certificate, &c.” * 

| is alſo enacted by 15 Geo. 2 c. 28. f. 7 (for art bs 

b ; 780 25 32 mY Ay © #8... pre- Vid Bk. . 
ng the counterfeiting the coin), © That whoever ſhall ap- * 1005 = 
Mend any perſon or perſons who have committed any of (b) Vide Bk f. 
e offences hereby made high treaſon (a) or felony (b), or cl. 19. fete 4. 


* | 1 real Vide Bk. 1. 
arile ſhall have made or counterfeited any of the copper- — 72 2 
ere mentioned in the act (e), and ſhall proſecute ſuch 


ers until he, ſhe, or they ſhall be thereof convicted, 
10 "IEA 3; WED . 
u proſecutor aud proſecutors ſhall have and receive from 
%% 8 N „ the 
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Houſebreakers Sef, 27. F ourthly, As to burglars and felonious break 
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the ſheriff or ſheriffs ef the county or city where ſuch, 
«* viction ſhall be made, for every ſuch offender ſo convidg 

4 treaſon or felony, the ſum of forty pounds; and for 
« perſon ſo convicted of counterfeiting any of the copper un 

- « the ſum of ten pounds, without paying any fee for the{ 
„within one month after ſuch conviction aud demand th 
made upon the judge's certificate, &c.”. 


Shoplifters. Secr. 26. Thirdly, As to ſhoplifters, &c, it is enacted by i 
4 11 Will. 3. c. 23, © That whoſoever ſhall take and pros 

4 to conviction any perſon who by night or day ſhall in 

ſhop, warehouſe, coach-houſe, or ſtable, privately and ft 

5 * oufly ſteal any goods, wares, or merchandizes, af the ut 
N. B. if a horſe 35. (though ſuch ſhop, &c. were not broken, and thou 


de ſtolen out of perſon were in ſuch thop, &c.), or ſhall afliſt, hire, or iii day 
= . 3 mand any perſon to commit ſuch offence, ſhall have a cf . by q 
in the nicht cate thereof gratis from the judge or juſtices, -expreſlug ens 
time,itiszur- © pariſh or place where ſuch felony was committed; andi þ 
SLARY; ifin« diſpute ſhall happen about the right toſuchcertificate, the , e 
the day time, it oe hac 


is Lac juſtices ſhall direct and appoint the ſaid certificate into fo m 
FROM Tue * ſhares, to be divided among the perſons therein concen 
movsE, and in © as to the ſaid judge, &c. ſhall ſeem reaſonable, which a 
4:14.41 prog e ficate (before any benefit has been made of it) may be 
an offender in aſſigned over, and no more, and the original proprictar 
horſe-ſtealing, * aſſignee ſhall by virtue thereof be diſcharged from al I 
n to the cc and ward offices, within the pariſh. or ward wherein the fe 
On * was committed; and the ſaid certificate ſhall be inrolledh 
« clerk of the peace of the county, for the fee of one fhil 
« Andin caſe any perſon happen to be ſlain by any ſuch felon 
* endeayouring to apprehend them, his executors, &c. ſhall 
the like reward, &c.” | 


deft. 20 
je and cr 
never ſl 
Id within 
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Keck. zo, 
enacted 

hat all a. 
d proſeci 
v of the « 


houſes, it is enacted by 5 Anne, c. 31, © That every Þ * ig 
4 who hall take any ilry of burglary, or the ehen by 
«© who ſhall take any one guilty of burglary, o none an) 


« breaking and entering any houſe in the day-time, aud 
e ſecute them to conviction, ſhall receive, above the re 
given by the above-mentioned ſtatute of 10 and 11 Wi 
« the ſum of 40l. within one month after ſuch conviction; 
cerning which the ſame rules in effect are preſcribed, q 
provided by the above-mentioned ftatute of 4 & 5 Will. & at doub 
8. concerning the reward of 4ol. to be paid to thoſe who 
apprehend a highwayman. 


rtheate, 
allizes, c 
u commit 
dſecuted | 


Sifcoderaion + Sect. 28. Fifthly, As to offenders on the black all | 
the black act. enacted by 9 Geo. I. c. 22. f. 12, © That it ah 
„or perſons ſhall apprehend or cauſe to be convict 
« the offenders mentioned in the act, and ſhall be kijie 


f f 
«< wounded fo as to loſe an eye, or the uſe of a ou 
5 e | Fa ls a 


Ge. 5. 
d proſecu 
J felon or 


o 


f 
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hending' or ſecuring, or endeavouring to apprehend or ſe- By 10 Geo. 2. 
e any of the ſaid offenders, upon proof thereof made at the 7 37: ject, 4s 
eral quarter ſeſſions of the peace for the county or place ons of this act, 
tore the offence was or ſhall be committed, or the party kil- © for making 

| or receive fuch wound, by the perſon or perſons ſo ap- ſatisfaction and 
, or a 4 g 2 \ amends, and 
hending and cauſing the ſaid offender to be convicted, or the for the encou- 
on or perſons ſo wounded, or the executors or adminiftra- ragement of 
of the party killed, the juſtices of the ſaid ſeſſions ſhall give Perſons to ap- 
1 | ; prchend offen- 
ertificate thereof to ſuch perſon or perſons ſo wounded, or derextt ined 
theexecutors oradminiſtrators of the party ſo killed, by which tended: to the 
or they ſhall be entitled to receive of the ſheriff of the dettroyers of 


4 vuny the fum of 5ol. to be allowed the ſaid ſheriff in 3 


d ſheriff is hereby required to pay within thirty days from ting f re to coai- 


e day on which the ſaid certificate thall be produced and ies 2 15 
en to him, under the penalty of forfeiting the ſum of 109). 3 * 
* the ſaid perſon or perſons to whom ſuch certificate is given, 

0 which ſum of 10“. as well as the ſaid ſum of 50l. ſuch per- 
5 may bring an action upon the caſe againſt the ſheriff, as for 


prey had and received to his or their uſe.” 
ber. 29. Sixthly, As to diſcharging the hundred upon Reward for 
eand cry. It is enaQed by 8 Geo. 2. c. 16. f. 9. That fiſchuging the 
weyer ſhall apprehend ſuch felon or felons, as deſcribed by, : 

d within the time limited in, the act, whereby the hundred 

actually diſcharged, ſhall on due proof thereof upon oath 

fore two juſtices, be entitled to a reward of 107” | _ © 
ga. zo, Sgventaly, As te ſtealing ſheep or other cattle. Stealing catt'a, 
enatted by 14 Geo. 2. c. 6. explained by 15 Geo. 2. c. 34. 

lat all and every perſon and perſons who ſhall apprehend 

d proſecute to con viction, any offender or offenders guilty of 

of the offences mentioned in theſe acts, ſhall have the ſum 


CARL, o o o 4 : 

1 % pounds, to be paid within one month after ſuch con- 
ton, by the ſheriff where the offence was committed, 
bent any deduction whatſoever, he or they tendering a 


mißcate, ſigned by tlie judge, before the end of the ſeſſions 
allzes, certifying ſuch conviction, and where the offence 
s committed, and that ſuch offender was apprehended and 
ſecured by the perſon or perſons claiming the ſaid reward; 
ad on default of payment within one month, the ſheriff ſhall 


reit double the ſum to the party or his repreſentatives.” 


| hendi 
if bro. 2. c. 15, 8 Geo. 3. c. 15. and 24 Geo. 3. c. 56. and ets are 
y pe 0. 3. e. 46. © That whoever ſhall diſcover, apprehend, turn from tran- 


lproſecute to conviction of felony without benefit of clergy, ſportation. 
J felon or other offender, ordered for tranſportation, or who 


hall 


— 


All the proviſi- 


{ing his accounts in the Exchequer; which ſum of 50“ the binds; and let 


e. 31. Eighthly, As to felens convict. It is enacted by Reward for ur- 
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brought within 


40 ſhall ha ve agreed to tranſport himſelf, who ſhall be aft 


a year, ſect. 9. 
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or th 

4 « found at large in Great Britain, without ſome lawful of brought 
3 before the expiratian of his or their term; ſhall be inte re an 
a reward of 20/ for every ſuch offender ſo convicted a1 Maje! 

„ ſaid, and ſhall have the like certificate and like Payment, Wo is he 
1)Vide ſupra, © any perſon may be entitled to for apprehending, proſeu gate 
ection 22, „and convicting of highwaymen (1).” | perlo 
x ns Seck. 32. Ninthly, As to ſmugglers. It is enaQedþ paid 
pretending Geo. 2. e. {34 1: 0:4**Thas: if oy officer or officers 5 inſt » 
= 3147p « Majeſty's. revenue, or other perſons being employed in WF by 15 
ates 8 — oas « ſeizing, conveying or ſecuring any wool, or other goods, e e e 
9 Gee. z, c. ** feited on account their being prohibited or accuſtomed zue © 
35. et, 16. or on account of the duties chargeable thereon not having "th 
F paid or ſecured, or by virtue of any law made to preven WF * | 
exportation of wool or other goods, or in endeavouring je ſhall | 

_< apprehend any offender againſt this act, ſhall be beat, wou N 


ed, maimed, or killed, by any offender againſt this a, 
the ſaid wool or other goods ſo ſeized, ſhall be reſcued 


q 


<* perſons ſo armed as the act deſcribes; in all ſuch caſes . 3 
ſpectively, the inhabitants of every rape or lath, in f offend 
counties as are divided into rapes - or laths, and in every a made, 
county the inhabitants of every hundred where ſuch er, at 
„ thall be committed, in England, ſhall make full ſatisfadl be diſe 
< and amends for all the damages which ſuch officers or pen aber * 
* ſhall reſpectively ſuffer by ſuch beating, wounding and mi A A P! 
Ling reſpectively, and by the loſs of ſuch goods ſo ſeized: allo ha 
e reſcued; and ſhall alſo-pay the ſam of 100!. for each p 
{on fo killed, to the executors or adminiſtrators of ſuch off C 35. 0 
«or other perſons ſo killed as aforefaid ; and that ſuch reſpei 
« oflicers and other perſons, and their execntoFs or admunifi en 
« tors, thall be, and are hereby enabled to fue for and rec | 2, 


« {ach their damages, ſo as the ſum to be recovered fora 
« ſuch beating, wounding, or maiming, ſhall not exceed | 


d main 


« nor for the loſs of the goods 2007. againſt the inhabitangill * 

« the ſaid rape or lath in ſuch counties as are divided into n a 
1 „and laths; and in every other county the inhabitants of en Et. 
ably taxed up- hundred who by this act ſhall be made liable te anſweral hall WW 
on the inhabit- « any part thereof.” —Notice of the offence muſt be gen 5 
ants, and vi two or more inhabitants near to the place where it happen" 
ed as by 8 Geo. 5 * "nat hder or 0 
2. c. 16. and, within eight days, the party muſt declare, by exam b perſo 


upon oath, before a juſtice of the peace, whether he knows 


offender, purſuant to the directions of 8 Geo. 2.; and if = 
offender be apprehended and convicted within fix months nee 

- fatisfaQion ſhall be made. T7 1 ns befor 
+ Sed, 33. Andit is alſo further enacted by the ſaid fat 3 
par. 10. „ That all and every perſon and perſons who! ; 1 
« apprehend and take, or diſcover ſo that he may be taken, a | 
been advertiſed e by th 


' 


« perſyn in England who ſhall have 1 
* the manner the act directs, and ſhall not have furrend 


$ 
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„ themſelves within the forty days (a), and cauſe him to (a) Vide the 
= before the lord chief juſtice of the king's bench, or i gg pn 
pre any one of the juſtices of the faid court, or any one of cited, Bk. 1. 
Majeſty's juſtices of the peace for London or Middleſench. $8: app. Ge 
o is hereby. required to commit {uch perſon to the priſon of e 
gate for ſach felony), ſhall have and receive, for every ' 
perſon who thall be ſo apprehended, the ſum of 5oo/. to , 
paid within one month after execution ſhall be awarded 3 | 
int ſuch offender ſo apprehended and committed as afore- | | 
| by the conenitſoners ot the cuſtoms or exciſe reſpectiyely, 
are hereby required to receive the applications of all ſuen 
bare concerned in ſuch diſcovering, or apprehending ſuch 
nder, and determine who are entitled to the faid reward, 
| their reſpective thares and proportions thereof; and the 
ene all be divided amongſt ſuch perſons as aforeſaid, in ſuch 
rer and proportions as to the {aid commiſſioners reſpeQively, 
to the major part of them mall ſeem reafonable ; 


ach, : | 22, : - 
* . 34. And it is alſo! further, enacted, That if any Offender dif- 
: (WF fender againſt whom no ſuch order of council ihall have erg. 


n made, ſhall himſelf ſo diſcover or apprehend any other 
nder, againſt whom ſuch order thall have been made, he 

| be diſcharged and acquitted, of ſuch his own offence, and | 
other the like offences then before committed, and for 
jh no proſecutiun ſhall haye been then commenced, and | 
[allo have his ſhare f the'reward.”| 1 tt, 


q let, 35. Andi it is further enacted, That if any perſon Cratnity is : | 
oe crcons ſhall happen to loſe a limb, or an eye, or be other- calc of death or 


grievouſly maimed or wounded; in the apprehending or rtr 


avouring to apprehend, or making purſuit after luck © 
nder or oftenders, all and every perſon or perſons ſo wound» 
d maimed as aforeſaid, ſhall, upon application to the 
an lioners of the cuſtoms or exciſe reſpectively as aforeſaid, 
%o nud receive the ſum of fifty pounds, over and above any 


— * 


- 
— — —U— 2 


if ev reward that he or they may be intitled to as an appre- 
ra er by virtue of this ad; and in caſe any perſon or per- 
zire ſhall happen to be killed in the taken or apprehending, or 


avuuring to apprehend, or in making purſuit after any ſuch 
nner or offenders, that then the executors or adminiſtrators 
b perſon or perſons fo killed as aforeſaid, upon appli- 
"to the commiſſioners as aforeſaid, and laying ſufficient 
'before them of ſuch perſon being killed as aforeſaid, ſhall 
und receive the ſum of one hundred pounds. All which 
Irs before mentioned ſhall be paid to the ſeveral and re- | 
live perſons who ſhall become inritled thereto as aforeſaid, | | 
e receiver general of the cuſtoms, or caſhier of the | 
I relpeCtively, upon an order dir ed to them for that 
Pie by the commiſſioners of the cuitoms or exciſe.” 
. ; Sed. 


— or ARRESTS r 2xivate PERSONS i 


cond ſeQion of“ act is directed (a), ſhall diſcover two or more ay! 


Bk. 1. ch. 58. .. 
app. 7. left. 2. 66 


Reward for ap- 
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. 36. And it it further enacted by the ng 
par. 11. That if any of the ſaid offender or often 
(a)Vide the fe- © England, at any time before order in council made wig 


TH 


the act recited 4 therein to the commiſſioners of the cuſtoms or exciſe a 
tively, and apprehend them, or cauſe them to be apprehed 
ſo as they, or two of them at leaſt, may be broughe h 
„ rice,” and convicted of fuch offence, he or they ſhall hae 
receive fifty pounds for every offender, and ſhall hed 
* acquitted and diſcharged of his, her, or their offence, x 
other the like offences before committed for which ns 
& cution ſhall have been the commenced” ©» 


s 


As to: 
watch 
er of 


df. 2. 
$ enacte 
hencefc 


+ Seer. 37. Tenthly, As to taking money help * 
prehending ſtolen goods, it is enacted by 6 Geo. 1. c. 2 3. {. 9& 


thett-booters, That whoever ſhall diſcover, apprehend, and proſe aſſed, | 
| _ © conviction of felony without benefit of clergy, any . t. M 


& h every 
rding 
uch th 
de ſug-r 


or perſons for the {aid offence of taking money or od 

Ward directly or indirectly to help any perſon to their 
By 22Geo.3.c. goods ({uch offender not having apprehended the felon 
$7. whoever © ſtole the ſame, and brought him or her to trial for thel 


Hall apprehend & and given evidence againſt him or her as required by WM. ;. 
| * 4 fhall be intitled to a reward of fifty pounds for every liſte vate 


kets is intitled fender ſo convicted as aforeſaid, and ſhall have a like ol! be | 
to a reward of & eate, and like payments made without fee or reward, I mane 


rye 4 perſon may be intitled unto for apprehending and coan aſt, and 


13. * highwaymen.” ered 

ry i 2X ; FLY 1 : '- | | ; * a Ir articl 

| Certificates to Seck. 38. And it is further enacted by par. 8. Mot t: 
be granted «certificates ſigned upon conviction for robbery, ſhall be N to pu 


without Re. «and paid without any deduction, fee, or reward, eff te fai 


any ſum not exceeding five ſhillings for the writing and! 
ing thereof, upon pain of forfeiting the ſum of tort | 
1 to the uſe of the perſon intitled to the certificate, on u 
count of which ſuch fee or reward was taken as aforei 
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CHAPTER THE THIRTEENTH, 
or ARRESTS ny rusrier OFFICER 


a Comm. ats. A RRESTS ef offenders by publick officers, ar 
| | X by virtue of proceſs from ſome court of record, 0! 
out ſuch proceſs. : 


Arreſts of this kind by virtue of ſuch proces, ball be 
dered hereafter in their proper place. 
* 


7 


2 „ - + to d tas ne | 
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arreſts by publick officers without ſuch proceſs, are either, 
watchmen. By conſtables. By bailiffs of towns; or, By 
tices of peace. . ; 1 | 
$4 l: But before I conſider the nature of each'of theſe in 
icular, I ſhall take it for granted, That wherever any ſuch 
et may be juſtified by a priyate perſon, in every ſuch caſe 
tri it may be juſtified by any ſuch officer, 5 
as to arreſts by watchmen, 1 ſhall firſt premiſe in what man- 
watch is to be kept in every town, and then ſhall ſhew the 
of the watchm enn 3 

. 2. And firſt, As to the keeping watch in every town, 
;<0aQed by the ſtatute of Wincheſter, c. 4. Thar from 


afſed, that is to wit, from the day of Aſcenſion unto the day 
St. Michael, in every city ſix men ſhall keepat every gate, 
d every borough twelve men, in every town ſix or four, ac- 
rding to the number of inhabitants of the town, and, ſhall 
racch the town continually all night, from the ſun- ſetting to 
be ſun-riſing.“ HS | 


all be made by the number of the people in the places, and 
| manner and form, as they were wont to be made in times 
aft, and that in the ſame caſe the ſtatute of Wincheſter be 

erved and kept; and that in the commiſſions of the peace 
b article be put in, That the juſtices of peace have power 

erco to make inquiry in their ſeſſions from time to time, 
d to punith them which be found in default after the tenor 

the ſaid ſtatute.” py. W TTOE'D 


4. It hath been reſolved, That a ſtranger who is not an 
Mtant of a town, (a) cannot be compelled by virtue of the 
laute of Wincheſter to keep watch in it. But it ſees to 
peed, That every inhabitant is bound to keep it in his turn, 


inlent to do his duty. 
1 f. As to the power of watchmen, it is farther enacted 


A by the watch, he ſhall be arreſted until morning. 
KI no ſuſpicion be found, he ſhall go quit; and if they 


Med 


„ they ſhall levy hue and cry upon them, and ſuch as 


Dr 


* 


M and the 


henceforth all towns be, kept as it had been uſed in times 


towns near, and ſo hue and cry ſhall be made 
K | „from 


Lf. 3 And it is farther enacted by 5 Hen. 4. c. 3. © That | 
te watch to be made upon the ſea-coafts through the realm, 


(2) C. Eliz, 


04. 


c) bnd another ſufficient perſon to keep it for him; from (b vi ' 

une nt per 3 Vide C | 

ſe it follows, That he is indictable for a refuſal : But it Linton = : 

a zgreed, That he may be committed by the conſtable till (e) C. Eliz. 
| 20 4. 


de faid ſtatute of Wincheſter, -c. 4. That if any ſtranger 2 Hale 96. 98. 


* of ſuſpicion, they ſhall forthwith deliver bim 

| . writ (1), and the ſheriff may receive him with- (1) That is, to 

„mage, and ſhall keep him ſafely until he be ac- th- commca 
u due manner. And if they will not obey the ar- Saol. 


N the town ſhall follow with hue and cry with all the 
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er from town to town, until that they be taken, and delivery, 


the ſheriff as before is ſaid: And for the arreſtments der bi 
* ſtrangers none ſhall be puniſhed.” | - © 


| Seck. 6. It is holden, That this ſtatute was made in affray 
Popham 208, n | "It . | 
Latch 173. Of the common law, and that every private perſon may hyi 
2 Hale 9 common law arreſt any ſuſpicious night walker, and detaink 
Denn. 780, fill he give a good account of himſelf, as hath been more fi 


nce of 
els, 
Ward 
virtue 
e adva 
nan 2 
at the 
it {| 
officer 
to be 
ve of a 
ion to 


a juſt 


N ſhewn in the precedent chapter, ſection twenty. 
SST; ĩÜ»9mm vx. ey Dei FFF 

If a watchman be killed in apprehending a burglar, his repreſentatives are iatitled to ol 

Secondly, As to ſuch arreſts by conſtables, I ſhall endes 

to ſhew, How far they may be juſtified by their own author 

and, How far by virtue of a warrant from a juſtice of peace 


Ante fell 16... © Seck. 7. And firſt, as to the juſtifying of ſuch arreſts, hy. 
cConſtable's own authority; it ſeems difficult to find any d 
wherein a conſtable is impowered to arreſt a man for a fi 
committed or attempted, in which a private perſon might u 
well be juſtified in doing it + But the chief difference betyi 
the power and duty of a conſtable and a private perſon, int 
(4) 3 loft. 188. ſpect of ſuch arreſts, ſeems to be this, That the (a) former! 
Lamb. Con- the greater authority to demand the aſſiſtance of others, al 
/ Nabje, 12. liable to the ſeverer fine for any neglect of this kind, and! 
* "> 8 no ſure way to diſcharge himſelf of the arreſt of any perſon 
2 O 15. d. prehended by him for felony, (b) without bringing him beh 
(b) Summary juſtice of peace in order to be examined, as ſhall be more f 
91-27 „ 6. ſhewn in the 16th chapter; whereas a private perſon hai 


4. 10. 
ceany 
y whit 
eof a j 
re him 
t it ſee 


: N „ made ſuch an arreſt, needs only to deliver his priſoner into * 
Douglas 360. hands of the conſtable. | | | 3 
Feck. 8. But it is ſaid, That a conſtable hath authority hy 

only to arreſt thoſe whom he ſhall ſee actually engaged n « "Ny 


affray, bur alſo to derain them till they find ſureties of the 
(e) Ch. 63. as hath been more fully ſhewn in the (o) firſt book ; wher 
ſect. 14, 17. private perſon ſeems to have no other power in a bare! 
() B. 1. c. 63. not attended with the danger of life, but only to ſtay the 
ſc&. 11, 12. affrayers till the heat be over, and then deliver them to the 
ſtable, and alſo to ſtop thoſe whom he ſhall ſee coming io. 


Mich. te 
and ranſ. 
r of ſta, 
Anis op; 


either party: But it is difficult to find any inſtance where ary 
_ conſtable hath any greater power than a private 2 one be, 
breach of the peace out of his view ; and it ſeems clear, Mich 19 


THe pe: 
and void ; 
CT1ONs 1 
Woſe fron 


he cannot juſtify an arreſt for any ſuch offence, without 41 
rant from a juſtice of peace, &C. 


. Seck. 9. As to the juſtifying ſuch vets. by 2 3 
Fitz. Bar. 248. virtue of a warrant from a juſtice of peace, it ſeems le N i 20d no 
Crompton 149. That ſuch an arreſt unlawfully made by a conſtable wing 88, 
z Keble 705. warrant, cannot be made good by a warrant taken ons ben na 
8 wards. Alſo it hath been (f) holden, That if : 4 Bb oo 
2 Keble 206. after he hath arreſted the party by force of any ſuch cen 

Dalton c. 117. 7 \ 1 Win 


E499 > - | | f 
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r bim to go at- large, upon his promiſe to come again at 
1 2 time and find ſureties, he cannot afterwards arreſt him 

Cree of the ſame warrant, : However, if the party return 

put himſelf again under the cuſtody of the conſtable, it 

ns, that it may be probably argued, That the conſtable may 

fully detain, him, and bring him b 


12 x”, As * s 4 , 
t and before the juſtice in pur- 


ice of the warrant ; for if a perſon taken by virtue of a civil 
eſe, and voluntarily ſuffered by the ſheriff to eſcape, — 4 
wards upon his return to the priſon. be kept py the ſheri 


OW; irtue of the ſame proceſs, unleſs the, plaintiff rather chuſe to 
gem advantage of the eſcape againſt the Seit ſurely. 4 fortiori 
ban an arreſt for a crime, in which caſe it 1s to be preſumed, 


it the publick good requires that the party be brought to juſ- 
it mall likewiſe be. lawful to detain a perſon returning to (a) 1Dan. Abr. 
officer after ſuch an eſcape: However as the law ſeems (a) $33: 635. 
| 413% 1P£32 Bags, 2 nen Hobart 202. 
to be ſettled in relation to ſuch an eſcape after an arreſt by , Levinz 21. 
ve of a civil proces ;.1o, neicher doth it ſeem. to be clear in C. Car. 15. 
ion to an eſcape after an arreſt by force of ſuch. a warrant a Keble 206; | 
a juſtice of peace, „„ 5 Tn 


* #, 10. But it ſeems clear, That a conſtable cannot juſtify (b) 14 H. 8. 16. 
ce any arreſt by bl force of a warrant from a juſtice of peace, Crompton 147. 
7 which expreſsly appears in the face of it, to be for an 149. _ | 
eof a juſticee of peachath no juriſdiction, or to bring the [c] (e) Cremp. 142 
re him at a place out of the county for which he 1s a juſtice. Strange 1002. 
tit ſeems, That he both may and ought to execute a gene- oF 23 
is. . hap © (d) Dalton c. 
yarrant {2] to bring a perſon before a juſtice of peace, to 117. 
T 10t0 rr ſuch | . 2 7 
| er ſuch matters as thall be objected againſt him on the part 1 Hale $77. 
e king; for that the officer ought to preſume, that the juſtice ee 2 9 
u juricliction of the hich he takes (d) conuſance 4 Burrov/ 1583 
ori a ſuriſdiction of the matter, which he takes (d) conulance 4 Burrow 1763. 
aleſs the contrary appear; and it may often endanger the Cro. Jac. 81. 
|: of the party to make known the crime he is accuſed of. 
. But 


% 


tay the Mich. term 156g, Wilkes v. Wood, in treſpaſs for affiſting the king's meſſengers to | 
and ranſack thehouſe of the plainti by virtue of a GENERAL WARRANT from the 


he F 
”Y it of tate. Lord Camden, in his charge to the jury, appears, to have explicitly a- 
ing w is opinion of the illegality of general warrants. The plaintiff obtained a verdict; 
where her any meaſures were taken to elude the effect of it, is not reported. Loft 18. 
ron Of e Trials 323.—lo Eaſter 1764, the ſame learned judge confeſſed a bill of exceptions 


. been filed againſt his opinion, in the caſe of Money v. Leach. Upon the argu- 
Mich 1763, Lord Mansfield and the whole court declared that general warrants To 
zout 4 ee unleſs in the caſes ſpecially authoriſed by acts of parliament, ale 1l- 

* void; that the magiſtrate alone ſhould exerciſe h 15 diſeretion and give CERPAIN 
N 2 in the warrant to the officer; that the few inftances in which they had been 
1 "he rom the ractice of a particular office, not authoriſed by general uſage; and 
nſtabie . Mtiquity itſelf could not ſanctife a uſage which was fundamentally bad. 1 Black. 
6 0 0 3 & 1692 1742. 11 State Trials 307. 321. But this cauſe went cf upon another 
3 and no deciſion was 


with * pointedly made upon the queſtion, 11 State Trials 312. On 
8 *. dan. however the Houſe of Commons paſſed a reſolation e general 
N 0 THE CASE OF LIBEL<s; and left this limitation ſhould implicitly authoriſe the 


3 _— occaſions, the houſe three days afterwarde, paſſed another vote, by 
ch wir ne eclared te be vxIVERSALLx illegal. Subſequent to theſe reſolutions, 
* een an action againſt the earl of Halifax, who had iſſued a warrant to 
J Wilke, n. of a peri-d cal paper called the North Briton, No. 46; and upon 
kes had beeg appiehended and confined, He obtained a verdiet with con- 
K 3 ſiderable 

; | 2 9 N 


R 
” 


132, 


. Summary 93. But 


(a) Dalton ſays grounds, it is reaſonabſe that he alone be anſwerable forit, a 


1 Leon. 187. 


1 Hale 149. 


ante ſect. 18. 
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fiderable damages ; and ſince that event the courts of law have been ſilent upon this in 
tant ſubject. 11 State Trisle 3239. F 
F & 0: 4. IWR 17 i 6-$ £8 HO $2 4 249” + 3H, on «1 
it ſeems to be very queſtionable, Wherher a conf 
. can juſtify the execution of a general warrant to ſearch for fen 
10 St. T.. 446. Or:ſtolen goods, becauſe ſuck warrant ſeems to be fllegal in th 
Vet ſee a prece · very face of it; for that It would-be extremely liard 1 5 it h 
5 Ae. the diferetion of a common officer to arreſt what perſons, uf 
. what houſes he thinks fit: And if a juſtice eaunot leg 
| grant a blank warrant for the. arreſt of a ſgle perſon, leit 
it to the party to fill it up, ſurely he cannot grant ſuch a geren 
warrant, which might have the effect of an hundred blank wi 

eee 8 50 S 
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Js 1 5 3 5 58 ; " J i | © : 8 £ PS | 120 i 5 | 1 | 
Dalton e 117. Seck. 11, Vet perhaps it is the better opinion at this drip: 


. hat any conſtable, or even private perſon, to whom a w, ar 
Dalton c. 118. rant ſhall be directed from a juſtice of peace to arreſt a 0 
14 H. 871 6. cullar perſon for felony, or any other miſdemeanor within /isji fonin 
See c. 12.115; riſdiftion, may tawfully execute it, whether the perſon mention onftr 


Cont.4Inſt177. 7 E . t ron! 
— my 2 in it be in truth guilty or innocent, and whether he were be 


Skinner £68. indicted of the ſame offence or not, and whether any felony we 
Strange 1002. in truth committed or not. For however the juſtice bim 
may be punithable- for granting fuch a warrant without ſuf 


And f, 
rrant, 
he did 
ame t! 
there 
iuſt th 


this, power is not the officer, who is not to examine or diſpute the reaſonadl 
eren 5 112 neſs of his proceeding ; and therefore ĩt ſeems that the old bu 
Lie ofthe Buſt [cited in the foregoing chapter, ſect. 15,16;)-which ſay general 
affignav mus in That no one Can juſtify an arreſt upon a ſuſpicion of fel 


their Lure ane unleſs he himſelf ſuſpect the party, and unleſs the felony wi - 9 
forte, 8 Edw. in truth committed, ought to be intended only of arreſcs m lick b 
3c. 14 Dalton by a perſon of his own head, or in obedience to the commant 2 
11 1 ; a Conſtable, or other ſuch like miniſterial officer, and not of ſu mig 
„ as are made in purſuance of the warrant of a juſtice of peat oh 


Cro. Eiiz, 130. For inaſinuch as it ſeems to have been the conſtant and allow 
practice of late, (a] to make out warrants on the ſuſpicio 
50 3 Int, 177:felony, before any indictment hath been found again 
(<)6 Mod, 179, perſon ſuſpected; and the ſame ſeems to be countenanced 
| "  1& 2 Ph. and Mary, c. 13. and 2 & 3 Ph. and Mary, e. 

which direct in what manner perſons brought before juſiies 


(4)41H.8, 16. peace upon ſuſpicion ſhall be examined, in order to their bel 


10 juri 
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B Faux imptiſ. Committed or bailed; and ſince the ancient (b}. opinion, I 
$33 + a juſtice of peace cannot make out a warrant againſt a mi 
felony, who has not been indicted before, hath been (0) 
Vide, 2 Hale tradicted by conſtant experience; and ſince in the ver} y 
* Id] report in which this rule is laid down, That a jule 

peace cannot make a warrant againſt a perſon who has 
been indicted; it ſeems nevertheleſs to be agreed, Thi! | 
a warrant is a good juſtification for the officer [1}, and ſince 


- i : : | Ea pro 
| * i | kimeelt 
, | | Tr, 22 ö 


. 13, 
the (a) books cited by Sir Edward Cute to maintain the con- (a) 2 H. 3. 3. 
ME) opinion, mention the caſe of an arreſt by force of a war- 1 DEA 

far: from a juſtice of K but generally relate only to arreſts 33. 
felo private perſons of their own aathoriry, or by the command 2 Hale 79. 107. 
in the : conſtable ; and ſince too, the (b) caſe, which is fulleſt to the 1H RS 
ve it roſe, wherein it is reſolved, That an arreſt of a perfon by - H. 5 3 
* | W of 4 biſhop for ſaying, That he Was not bound to 10. H. 7. 17. 
1:8; tickes, could not be juſtified by force of rhe (e) ſtatute, ines 7. 115 
lem ck authd-iſed biſhops to arreſt perſons for hereſy, for which 3 E. ae 
geren realen is given, among others, That the biſhop himſelf could 9 E. 4. 26. b 
K wit uftify ſuch an arreſt, and conſequently could not authoriſe 1 E. 4. 17. b 
ther to make it; it may be anſwered, That the reſolution in * * 
ase doth not wholly depend upon this reaſon, but rather 17 E. vt me 
his d aps upon theſe, that the biſhop's command was by parol 7 E. 4. 35. 
a , and not by writing, and that the ſtatute gave him no ju- ( 10 fl. 8 
a pan con over points not heretical; and that the power of im- 8 2 x Is 7. 
n fing perſons for mere matters of opinion ought to be ſtrict- 15. 
n rned . N IT. 


re beſo | | as pts | 


weg vod farther, ſince the perſon injured: by an arreſt on a juſtice's CORE m- 
himk rant, hath a good action againſt the juſtice who granted it, Vide 24 8 
ſuflcir WW. did it maliciouſly of his own head, in order to oppreſs or c. 44. 

ru, Mine the party without any probable ground of ſuſpicion, 

afona WW therefore there is no neceſſity of giving a farther remedy 

old bug tue officer who obeys the warrant, ITE 


jeral 
1 felo 
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| : . 12 . 3 CG Jac. 81. 
nd farther, ſince it is in general a great diſcouragement to 611 


rs, to ſubject them to actions for endeavouring to ſerve the perly pen: 
lik, by paying obedience to the precepts of thoſe whole of- ned (even 
they are; ir would certainly be very difficult at this day to though the ma- 

f 1 . e 5 giſtrate who iſ. 
main an action againſt them for any arreſt of this kind, un- ſues it houtd 
the warrant appear to be for a matter whereof the juſtice exceed his ju- 
po juriſdiction (3 x - riſdiction). 


pician _ will, by 24 
gainſt . | 3 Geo. 2. c. 44. 
nanced at all events indemnify the officer who executes it miniſterially, 4 Comm. 288, 
TY, C. as 


juſtice lee ns indeed to be holden in Broucher”s caſe in Croke's ſecond (4) A warrant 
heir vel”, That where an officer arreſts a man by force of a war- to *PPrehend 


. | : ; . ALL PERSONS 
ion, I. tym a magiſtrate, pr2 certis cauſis, without ſhewing any guilty of a 
a man e 1n particular (4), he cannot juſtify himſelf in an action crime therein 


n e) © t againſt him for ſuch arreſt, without ſetting forth the {P<cifird, will 

| Ii cauſe in is u. 2 Pa: not juſtify rhe 
very la caule in his plea, and yet in this very report it ſeems officer who acts 
a juſt allowed, That ſuch a general warrant is good; and if ſo, under it. 4 
ho has n firange, That the officer ſhould not be juſtified (5) by Comm. 288, 
That f forth the truth of his caſe ; ſince if there were no good 
\ fince v "© Julif; the granting of the warrant, tbe magiſtrate ought 

Wer for it, not the officer. "oe . 


* 


| If aground of juſtification is found in a ſpecial verdict, the defendant has no right 


Don of that finding, unleſo ſuch ground is avowed in the plea. Lord Camden. 
„11. 
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Summary 93 | 
,* 2» every ſuch caſe, 2 fortiori, ſuch an arreſt by a (juſtice of je to ha 
in perſon, is alſo permitted or injoined, * 


F 2s 
= 


0 


+25 
1 


— 
— 


Moor 408. 


Dalton cz 117. 


4 Comm. 289. 


4 Comm. 287, As to ſuch arreſls by the warrant of a juſtice of peace, end 


1 1 775 Tbat in great towns being walled, 
from the ſun-ſerting until: the ſun-riſing, and that no n e 


* 


5 LES | ; | 1 | ; 55 : q 

. Me? | | n * 
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Seck. 12. Thirdly, As to ſuch arreſts by bailiffs of to 


1 

is enacted by the abovementioned 1 7 of Wincheſter e = 
the gates ſhall be . 

3 ice 


lodge in the ſuburbs, nor in any place out of the town, roll... 
* nine of the clock until day, without his hoſt will anſve oi... 
% him : And the bailiffs of towns, every week, or at . 1 
« every fifteenth day, ſhall make inquiry of all perſon e :. 
lodged in the ſuburbs, or in foreign places of the towns; Mort 
* if they do find any that have lodged or received any ſtranger to 
or ſuſpicious perſons againſt the peace, the bailiffs ſhall part 
right therein.” And ſurely it cannot be doubted, but tha 
force hereof ſuch bailiffs may, lawfully arreſt and detain am 
ſtranger, being found under probable-circumſtauces of ſuſpicliih1; leg 
till he ſhall give a good account” of o ute, « 
. . ; of orm 

Sec. 13. Fourthly, As to ſuch arreſts by juſtices of u dicti 

I ſhall firſt take it for granted, That wherever an arreſt of i uicti 
kind by a private perſon, or inferior officer acting of ti ang, 
own authority, is either permitted or injoined by the lar, of; 
now tt 
; 1 0 ed, 17 
Arreſts by the command of juſtices of peace, as ſuch ii ©" 


either, By parol ; or, By warrant. 8 10 
t- „% „„ Vu, M 


Sect. 14. And firſt, As to ſuch arreſts by parol, it i 
That any ſuch juſtice may lawfully, by word of mouth, = - 
thoriſe any one to arreſt another, who ſhall be guilty ers 1; 
actual breach of the peace in his preſence, or ſhall be engg " Mich. 
a riot in his abſence, as hath. been more fully ſhewn in the _ 
Pon, chaprer-65.,.1eQion 1. pritice, 
; | 55 . t with gr 
| tl, 10 


endeavour to ſhew, In what caſes a warrant for ſuch an Her t 


Sup. c. 8. ſect. 
337 34. 


may lawfully be made by ſuch a juſtice. In what forim 1t . g 


to be made; and, How it is to be executed. - le 113. 15 


Kd. 18. 

"ant Is t 
Juttices © 
me a la 


As to the firſt point, I ſhall conſider, For what offences 
2 warrant may be granted; and, Upon what evidence. 


See. 15. "And firſt, as to the offences for which ſuch a Wing of 
rant may be granted, there ſeems to be no donbt, a. nds of f 
may be lawfiilly granted by any juſtice of peace for rrean | ndims 


» * T0 
lony, or premunir*, or any other offence againſt the p lices 0. 


hath been more fully ſhewn' in the chapter a day exp 
tices of Peace: Alſo it ſeems clear, That v „enn 
ſtatute gives to any one juſtice of peace a juriſdicdioa e 
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nce, or a power to require any perſon to do a ceftain thing 

ained by Juch ſtatute, it iwpliedly gives a power to every ſuch 

> to make out 2 warrant to bring before him any perſon Dalton c. 117. 
uſed of ſuch oſtence, or compellable to do the thing ordained — A 130, 
ſuch ſtatute; for it cannot but be intended, that a ſtature 4 Comm. 267. 
ing a perſon juriſdiction over an offence, doth mean alſo to 

e him the power incident to all courts, of compelling the 
y to come before him. And it would be to little purpoſe to 
loriſe a man to require another to do a thing, if it were to be 


-ritood that the perſon authoriſed had no power to compel | 


, * 
ry 


party to come before him, 5 


eg. 16. But it ſeems, That anciently no one juſtice of peace Dalton c. 117. 
d legally make out a warrant for an offence againſt a penal B. Peace, 6. 
ate, or other miſdemeanor, cogniſable only by a ſeſſions of 

or more juſtices; for that one ſingle juſtice of peace hath no 

{dition of ſuch offence, and regularly thoſe only ho have 
jſliRtion over a cauſe can award proceſs concerning it. Vet 6 Modern 179. 
long, conſtant, univerſal, and uncontrolled practice of juſ- . _ 79. 
; of peace ſeems to have altered che law in this particular, 

to have given them an authority in relation to ſuch arreſts, 

now to be diſputed, | | 5 
ec. 17. But I do not find any good authority, That a juſ- 1 
can juſtify ſending a general warrant to ſearch all ſuſpected 11 St Tr. = 
les in. general for ſtolen goods (6), as hath been more fully 326. 


yu, in the tenth ſection. 


In November 1562, the earl of Halifax, ſecretary of ſtate, iſſued a warrant “ to 
uch for John Entick the author, or one concerned in writing the Monitor:“ The 
Kagers leized Mr, Entick and his papers. On treſpaſs the jurors found a ſpecial verdi&, 
n Mich. 6 Geo, 3. Lord Camden delivered the judgment of the court; that a warrans 
e and carry away PAPERS in the caſe of a ſeditious libel is illegal and void. —His 
Whip laid, that warrants to fearch for ſtolea gdcds had crept into the law by impercep- 
practice, that it is the only caſe of the kind to be met with, apc that the law proceeds 
twith great caution, For firft, There muſt be a full charge upon oath of a theft com- 
el, 2dly, The owner muſt ſwear ha the goods are lodged in fuch a place. zdly, He 
{lttend al the execution cf the warrant to ſhew them to the officer, who mult ſee that 
[ alwer the deſcription. And laſtly, the owner mult abide the event at his peril; for 
e goods are not found, HE is a treſpaſſer; and the officer being an innocent perſon will 
5 2 ready and convenient witneſs againſt him. 11 State Trials 321. Vide allo 
113. 151, 1 ; 
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. 18. Secondly, As to the evidence on which ſuch a 2 Hale 108, 
nt 15 to be granted, it ſeenis probable, That the practice 6% 8 
Mices of peace in relation to this matter alſo, is now Gs * 
me a law, and that any juſtice of peace may juſtify the Con. 14 U. by 
ang of a warrant for the arreſt of any perſon upon ſtrong 16. 2 
nds of ſuſpicion for a felony or other miſdemeanor, before 4 Comm. 287. 
{iEment hath been found againſt him. Yet inaſmuch 

Plies of peace claim this power rather by connivance, 

mexpreſs warrant of law, and fince the undue execu- 

2 12 prove ſo highly prejudicial to the reputation as 

. 0 tberty of the party, a juſtice of peace cannot well c,, p1;z. 130. 
g nder in his proceedings of this kind, and ſeems to be 1 Leonard 18, 


wile not only at the ſuit of the king, but alſo of the * Black. 562. 
R 4 - party 
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; J 35 

$ rty grieved; if he grant any ſuch warrant groundlefyy wi F. 2 
* without ſuch a probable cauſe, as might —— „ to 

candid and impartial man to ſuſpect the party to be guilty. r ſpe 


4 loſt 1% Sed. 19. And ſince both Coke and Hale ſeem to diſapprax 
1 93. ſuch warrants granted upon ſuſpicion, and the old boo H 2. 
4 i. generally to diſallow all arreſt for the ſuſpicion of felony mit, b- 
by any other perſon whatſoever, except the very perſon i 0 

hath the ſuſpicion ; it is certainly a ſafe way of proceeding N off 

him, who hath the ſuſpicion, to make. the arreſt in his pt be to 

perſon, and to get a warrant from a juſtice of peace to the oli execu 


ſtable to keep the peace. )˖;˙— ate 

Sect. 20. And perhaps there may be this difference bet. 28 

the warrant of a juſtice of peace, for ſuch cauſes which he int 15 1 

not authority to hear and determine as judge without the c That 

currence of others, and ſuch warrant for an offence wich knon 

he may ſo determine, without the concurrence of any other; H tot 1 
C. Eli. r30. 5 2 34 b A 


in the former caſe, inaſmuch as he rather proceeds miniſtera d ſz! 


L 6 7 TY © @ 
tne fac than judicially, if he act corruptly, he is liable to an aQion making 


the ſuit of the party, as well as to-an information at the ſuit WM of tuc 

1 D. Abr. 179, the king: But in the latter cafe he is puniſhable only at the | Arran 
Carche w 492. of the king, for that regularly no man is liable to an action and c. 
what he doth as judge. SEO op dry Aeeennt own p 

| ; S's | there 

4 Burn 382. Seck. 21. As to the ſecond point, vis. In what form ſuch e whe 
r warrant is to be made; I ſhall lay down the following u ſtztu 


Dalt. c. 119, Firſt, That (a) it ought to be under the hand and ſeal of t y irflic 


3 luſt. 76. Juſtice who makes it out. n eofficer 
14H. 8. 16. | | lame te 


(b) Dalton c. Fett. 22. Secondly, That it (b ought to ſet forth the hall { 
% 1a. and day wherein it is made, That n an action brought upo" 


a arreſt made by virtue of it, it may appear to have been pr 29. 
ſuch arreſt. e 3 vo ay ed to hi 
: ; ither p 
(e) Dalton e. Sed. 23. Thirdly, That it is (c) fafe, but perhaps no! ; vet | 


117. 221. ſary, in the body of the warrant to ſhew the place where !t 


1 _ made; yet it ſeems neceſſary to ſet forth the county in the i 55. 

232, &c. gin at leaſt, if it be not ſer forth in the body. anttable 
| | 7 5 3 

4 Burn 383. Se@. 24. Fourthly, That it may be made either in the 


of the king, or of the juſtice himſelf, as appears from the 
cedents above referred to. | | | 


Seck. 25. Fifthlv, (d) That if it be for the peace or 80 
17. havionr, it is adviſable to ſet forth the ſpecial cauſe upon * 
Suß. ſect. 10. jt is granted; but if it be for treaſon or felony, or other 0 
a Hale 111. of an enormous nature, it is ſaid, That it is not neceſſary t 
it ſorth ; and it ſeems to be rather diſcretionary than neces 
ſet it forth in any cale. | 1 


af 


(d) Dalt. e. 


92 
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4 46 Sixthly; (a) That ſuch a warrant may be either ge- (d)Dalt.c. 117. 


| to bring the party before any juſtice of peace of the coun- Cols 25. 


r ſpecial, to bring him before the juſtice only who granted B. Peace yg. 


— 
2 Nos <4 ——̃ —ĩ—ͤ 
6 - 3 2 = ty 
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rote! 


6 {or | fg, 27. Seventhly, (b). That it may be directed to the (b) Dalt. c. 117. 


mii, beiiff, conſtable, or to any indifferent perſon by name, N Ye 147- 
on wh is no officer; for that the juſtice may authoriſe any one to B. Peace 6. 


ing (Ts officer, whom he pleaſes to make ſuch, yet it is moſt ad- Salk. 176. 381; 
e to direct it to the conſtable of the precinct wherein it is * _ 15 
he u executed ; (c) for that no other conſtable, and 4 fortiori 1 Hale 582. * 


rate perſon, is compellable to ſerve it. . 2 Hale 110. 


etw. 28. As to the third point, zz. In what manner ſuch 

he ut is to be executed, I ihall lay down the following rules: 

he 0 That a bailiff, or a conſtable, if they be ſworn and com- 

rhick WM) known to be officers, and act within their own precincts, 

r; hilt ſhew their warrant to the party, notwithſtanding he 

eral Mod 621; of it; but that theſe and all other perſons whatſb- 

ion king an arreſt, ought to acquaint the party with the ſub- g k. , 14. 
e ſuit WM of their warrants, and that all private perſons, to whom 14 H. 7. 9. 
the (Maran ſhall be directed, and even officers, if they be not ö Coke 54. 
Qtion f and commonly known, and even theſe, if they act out of ? e, 


: : : i Hale 583. 
own precincts, muſt ſhew their warrants, if demanded. 2 Hale 116. 


{ therefore it is enacted by 27 Geo. 2. c. 20. That in vide alſo 24. 
n ſuc": where any juſtice of the peace is required or impowered Geo. 2 c. 44. 
ng rule) bttute to iſſne a warrant of diſtreſs for the levying any 
1 of 10) infiited, a ſum of money thereby directed to be paid,” 
| officer - executing ſuch warrant, if required, ſhall ſhew 
lame to the perſon whoſe goods and chattels are diſtrained, 
the YO hall ſuffer a copy thereof to be taken.” 
t upon | : 1 
1 pri BE. 29. Secondly, That the ſheriff having ſuch warrant Dalton c. 115. 
ted to him, may authoriſe others to execute it; but that $ Z. 4. 14 
ther perſon to whom it is directed, muſt perſonally exe- 
t; yet it ſeems, That any one may lawfully aſſiſt him. 


— 


10! nec 
ere it 
| the 0 5. Thirdly, That if a warrant be generally directed Carthew get. 
wnkables, no one can execute it out of his own precinct; Salkeld 176, 
lt be directed to a particular conſtable by name, he may —_ nt 
a wh ichin the juriſdicti he u 2 Hale 110. 

7 where within the juriſdiction of the juſtice. Ld Ravm. 448. 
4 Comm. 288. 


- 


tne 01 
n the 


c. 51, Fourthly, That the execution of a warrant 
* purſuant to the directions of it. Therefore, where a 
r good t ws directed to the officer, © To take up a diſ- 
pon ner, and he took up a woman who was nor ſo,” the 


95 , , ; 

her off Vs eld to be illegal, and the officer liable to an action 
Mary i | for 
cell 
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(6) Vide a caſe for the injury (6).—So alſo where a warrant was direty| 
* ee ſecretary of ſtate to the king's meſſengers, * To take wü 


Mansfield; and thor, printer, or publiſher of a libel ;” and the meſſenpe 
Dawſon or up a perſon who was neither author, printer, nor publit 
Lawſon, v. was determined to be unjuſtifiable, and the meſſengers la 
Clarke, by the 4 ; . gets 
fame learned 2 action of treſpaſs. and falſe impriſonment (7), tor in a 
| Judge at Nor- of the cafes had tlie officers acted in obedience to their v. 
wich Summer | 6 | 
afizes, 1761, upon the ſame principle. (] Vide Money v. Leach, Trin, 
ber 2765, 11 State Trials 312. go | , 1 
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CHAPTER THE FOURTEENTyY 


* 


WHERE DOORS may BE BROKEN OPEN IN ORDER 70 U 


an ARREST. 


- 


(a) 27 Aſſ. 35. AN D now I am to conſider in what caſes it is awful to! 
+; Gig open doors, in order to apprehend offenders; and # 
Dalton c. 78. purpoſe I ſhall premiſe, That the law doth never alloy d 
2 Hale 103, (a) extremities but in caſes of neceſſity; and therefore, TI 
2 e e juſtify the breaking open another's doors to male. 
L. Execu. af. 2. reſt, unleſs he firſt ſignify (1) to thoſe in the houſe de cn 


Poſter 320, his coming, and requeſt them to give him admittance, 


for an) 
1 


(1) No preciſe form of words is required to be uſed in giving notice. It is ſof 
the party is made a quainted that the officer does not come as a mere treſpaſſer, but 
to act under a proper authority, provided that the officer had in fact a legal warrant, 


i J. 10. 
137, ad wheie the magiſtrate hath juriſdiction, the lefality of his warrant will nes 


pend upon the truth of the information whereon it is grounded, Folter 136. cul 
Fofter 321. Se. 2. But where a perſon authoriſed to arreſt noche 0"; 8 
. zs meltered in a houſe, is denied quierly to enter into it, u lf uee 
to take him; it ſeems generally to be agreed, That 1 
juſtify breaking open the doors in- the following inſtances "ny b 
" 3 
(19 nay] 38. Ved, 3. Firſt, Upon a {[b] capias grounded ney * 3 
* =. for any crime whatſoever: Or upon a le] cabias from t oo ſha 
(e) Moor 606, king's bench or chancery, to compel a man to find ſuret "an 
608. the peace or good behaviour: Or even upon a Warrant | F 
[4] Dalton c.; ee rene © eee data, be 
78. Juſace of peace for 1uch purpole. ; neit 
Crompton 170. b | lt of ; 
. Sect. 4. Secondly, Upon a [e] capias utlagatun, or e. P houſe x 
ol 1 fine, in any action whatſoever. ted up 
C. Eli, 908. real 
Yelyerion 28. Dalton c. 78. een in! 


L] 2 Jones Sect. 5. Thirdly, Upon the [If] warrant of 2 jul 's Per 


wats Bok peace, tor the Jevying of a forfeiture in execution e 


m ORDER TO MAKE AN. ARREST, | 


« conviction for it grounded on any ſtatute which gives the But in this caſe 
ar but part of ſuch forfeiture to the king, and authoriſes — —— 
lice of peace to give ſuch judgment or conviction for it. rant if requir- 
FT 1 FL A 2 11 EY 2 Vide c. 13. 
6. Fourthly, Where a (a) forcible entry or detainer is (a) Dale. . 
found by inquifition before juſtices of peace, or appears and 78. 
heir view. | os: d 3 ; 
7. Fifthly, Ib] Where one known to have committed a 950 w_ crops 
or felony, or to [c] have given another a dangerous 1 Hale $88, 
| ispurſued either with or without a warrant, by a con- $39 c. 78 
or private perſon, But where one lies under a probable SEAS : 
on only, and is not indicted, it ſeems the better Id] opini- (<) 13 E. 3. 7. 
his day, That no one can juſtify the breaking open doors * eee 
> , ' 5 ks a ; 117. 
er to apprehend him. ; ben, % 1 _ 


B. Cor. 159. Dalt. c. 78. F. Bar. 110. Foſter 321. Vide 1 Hale 883. contra. 


8. Sixthly, Where an [e] affray is made in a houſe in (e) Sum. 134. 

u or hearing of a conſtable; or where thoſe who have eee 95. . 
yo. : . ; rompton 170. 

pn affray in his preſence fly to a houſe, and are immediate- Dalton c. 78. 

ſued by him, and he is not ſuffered to enter; in order to B. F. Impri- 

ls the affray in the firſt caſe, or to apprehend the affrayers ſon. 6. 


ter caſe, 


9. Seventhly, Wherever a If] perſon is lawfully ar- (f) 6 Mod. 173, 


tor any cauſe and afterwards eſcapes, and ſhelters him in 174, 211. 
HR | | | | Skinner 8. 4 
Salkeld 79. 


1 Hale 489. 2 Roll 138. Ld, Raym; 1028, Forſter 320. 


10. Alſo it is enacted by 3 & 4 Jac. 1. ſ. 35. © That 
n any lawful writ, warrant, or proceſs awarded to any 
| it or other officer, for the taking of any popith recuſant, 
anotbeſ ng excommunicated for ſuch recuſancy, it ſhall be law- 
it, in if need be, to break open any houſe.” 
hat bd 2 Fe, | : 
ices, 1. But it hath been reſolved, That where juſtices of 
we, by virtue of a ſtatute, authoriſed to require perſons to 
india deore them, to take certain oaths preſcribed by ſuch ſta- 
from tl the officer cannot lawfully break open the doors of the per- 
-{aret 1 ſhall be named in any warrant made in purſuance of 
ant | karure in order to be brought before the juſtices to take 
Ka, becauſe ſuch warrant is not grounded on a precedent 
t neither doth it appear, That the party either is or will 
o of any: But it ſeems clear, That if an officer enter in- 
L oule to ſerve any ſuch warrant, and the doors of the houſe 
ec upon him, being in ſuch houſe, he or his friends may 
\ reaking them open, in order to regain his liberty; for | 
cen in the execution of civil proceſs, the law allows of the Palm. 32. 5$- 


open doors in the like circumſtances. Sn 
| Tn 27 50 Foſter 319 
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CHAPTER THE FIFTEENTH. 
"DF BREL 
Sammary 98. ND now I am to conſider in what manner, and in wit 
| * 35+ 11 oftenders are to be bailed. As to which it is to bed 
281. ed, Thar wherever a nerſen ts brought before a juſtice d A 


upon an accuſation of rreafon or felony, he muſt be either} * b 
or committed, unleis it mantteſtly appear that no ſuch 1 e 
was committed, or that the cauſe for which alone the u a t. 
ſuſpected, was totally groundlels ; in which caſes on it 


/ o . 8 
ful to diſcharge him without bail, 8 


lony v 
ciently 


For the better underſtanding of the nature of bail, [ H -mer 


conſider the following points.—Firſt, The nature of by K- 1 
mainpriſe in genera].—Secondly, What ſhall be ſaid tobe ing bee! 
cient bail.— thirdly, The offence of taking inſufficien Ms to b 
Fourthly, The offence of granting it where ouglt eile 
denied —Fifthly, The oftence of denying, delaying, « T0 
ſtructing it where it ought to be granted.—Sixthly, k F) ough 
caſes it is grantable.—Szyenthly, In what form it 1s to be ucmay 


—Eighthly, What ſhall forfeit the recognizaace. to requ 

: | ; riloner, 
And ſirſt, As to the nature of bail and mainpriſe in ge ful, 

ſhall endeavour to ſhew, In what reſpects they agree; be abi 


is to t. 

| | 0g theit 
(a) 2 Hale r24. Sect. 2. As to the firſt particular it ſeems, That the ok 
Dalton c. 114. bail and mainpriſe, are often uſed promiſcuouſly in our F aaſcien 
1 340. books and [bſ acts of parliament, as ſignifying one and the on wh 
7% Rich. 5, 3. thing. And it 1s ſe] certain, That bail and mainpriſe eier ſu 
3 H. 7. 3. this notion, that they ſave. a man from impriſonment in th id may 
7 & 2 Ph. & mon gaol, by his friends undertaking for him before cet 4s nn 
. ſons for that purpoſe authoriſed, that he ſhall appear at 0 . 
= ' day, and anſwer the crime with which he is charged, | A 


alton e. 114. juſtified by law. | rejet th 


vhat they differ. 


(4) 4Tnft. Ys Sect. 3. As to the ſecond particular, The chief, it 1 5 Bur 
180 ns ſuffie 


; d] only, difterence between bail and mainpriſe ſeems 
te) F. Mainp. this, That a man's mainpernors are ſe] barely his wn b in ef 
12, 13. cannot juſtify the detaining or impriſoning of him the M a5 


B. in p. 89. | | N 
3 wh 0 in order to-ſecure ki; 2 ppearance: But that a mans 


Mainp. c. 3. looked upon as his [t] gaolers of his own chooſing, ® 


and the books | 1 is in the eye of the law, for mat 
dae le! perſon bailed is in the ey N 


104 
letter f. g. h. Con. 4. H. 6. 8. pl 21. 32 UI 6. 4. pl. 3 () 1 Hale 328, ay 
126. Summary 98. F. Mainp. 12, 13. (g) S. P. C. 64 21H. 5. 33- pl. 26. 2 
13. 39 H. 6. 27. pl. 32. 32 H, 6. 4. pl. 2. Sup. c. 6, led. 4. 


1 


/ 


S MA 41 & 8 4 


ggeemed to be as much in the priſon of the court by 
is bailed, as if he were in the actual cuſtody of the 


naler. But I do not find this point clearly ſettled in re- TT, 
| ; ke court beſides the king's bench, as hath been — „ 
H ly ſhewn chapter 6. ſection 4. However it ſeems cer- Dalton c. 114. 
very bailment, That if the party bailed be (a) ſuſpected bg _ 
ail as likely to deceive them, he may be detained by 247. MB 
nd enforced to appear according to the condition of the 2 Hale 129. 
ance, or may be (b) brought by them before the juſtice 3 | 
„ by whom he ſhall be committed, unleſs he find new Dalton c. 414. 
N Will | 
d be d | . 
ny As to the Tecond point, wis; What ſhall be _— 
ener WS: rt bail, it ſeems to be (e) agreed, That no perſon 
ſuc any caſe to be bailed for . leſs aue and (OED 
ie poll gig co be the practice of the king's bench, not to admit Dalton c. 114. 
ü en to bail upon a habeas corpus on a commitment for trea- 4 3 2 
lony without four ſureties (1): Alſo (e) it ſeems to have ( _ at. 
cently an eftabliſhed rule, That none under the degree 2 Strange $54. 


% 


ball, -wer, ſhould be admitted to bail any perſon for a ca- (e D. len e. 
of hne: But the manner of granting taxes by way of ſub- ia ; 
d robe ng been of late for many years diſuſed, this rule at pre- SP 
cent rs to be of little uſe: But the only ſure way of proceed- 

bght his caſe, is to take care that every one of the bail be of 

Ws, uficient ro anſwer the ſum in which they are bound, 


„ ought never to be leſs than forty pounds for a capital If) Palt. c. 174. 

10 be cy be as much higher as the juſtices in diſcretion inall 29@m2ry 97. 
to require, upon conſideration of the ability and quality | 
niſoner, and the nature of the offence : And if it ſhall 

in gen bol, whether the perſons who offer themſelves to be 


ee; be able to anſwer the ſum; it is (g) ſaid, That the per- fe) Deic ©. 
 isto take the bail, may examine them on their oaths 114 
ng their ſufficiency : And if a perſon who hes hower to Crompton 194. 
it the be ſo far impoſed upon as to ſuffer a priſoner to be bail- * I 
our [P'uficient perſons, it is ſaid, That either he, or any 
ind tht on who hath power to bail him, may require the Party gummary 96. 
riſe rer ſureties, and to enter into a new recogniſance with Dalt. c. 70 & 


in e may commit him on his refuſal, for that inſufficient 114. 
certal re as no ſureties. 


at ad 8 | 
zed, lan four perſons are required for bail ; but for any inferior offenfe two ate ſuli 
| ch caſes the number of the hail muſt be meationed in the notice, otherwiſe the 
ect the whole, Ld. Mansfield, Rex v. Bolton, Mick. 23 Gco. 3. MS. 
bew It ſultices muſt take care, That under pretence of 
_ . uffeient ſurety, they do not make ſo exceſſive a de- 
* Oy effect amounts ro a denial of bail; for this is 
A; " & 2 great grievance, and is complained of as 
1g, a h ſuch 


bs "OY 


— —— —— — — 4 


Vide ſup. c. 6. 
ſect 10.11. & c. 
Dalton c. 114. 
Summary 97. 


S. P. C. 33. 77. 
28 E. 3. 39. 
F. Eſcape 4. 
F. Corone 246. 
Summary 97, 
: 175 
1 Hale $596, 
597. 


„ ſhall have three years impriſonment, and make fie 


' © king's pleaſure.” 


Vice ſup. c. 6. 
ſe, 11. 12. 
Sec. 


ſuch by 1 Will. and Mary, feff. 2. by which it h d. 


O F BA 1 £: J 

en by 
by n 
y ; nor 
com! 
pls, ſt 
ers, in 
re deli 
not me 
| other 


That exceſſive bail ought not to be required.” 


Sect. 6. As to the third point, wiz. The offence a 
inſufficient bail, it ſeems clear, That wherever a ſherift, 
ſuance of the ſtatute of Weſtminſter, c. 15. Or juſtices; 
in purſuance of the ſubſequent ſtatutes, grounded vt 
ſtatute of Weſtminfter 1. and ſet forth more at large in th 
lowing part of this chapter, ſhall admit any perſon to l 
felony, with inſufficient ſureties, who ſhall not afterwar 
pear according to the condition of the recognifance, the i 
of afſize may, by force of 27 Edw. 1. c. 3. commonly g 
the ſtatute de finibus levatis, impoſe ſuch fine on ſuch ther 
juſtices of peace, as to ſuch juſtices of aſſize in their di 
ſhall ſeem proper. But if a priſoner, who is bailed byf 
ficient ſureties, do appear according to the condition of th 
cogniſance, it ſeems that thoſe who admitted him to b 
ſafe, inaſmuch as the end of the law is anſwered, and t 
pearance of the priſoner as effectually procured by ſuch fy 
as if they had been never fo ſufficient, 


II. 

at 0 

re any 
them, 
viſed « 
the ab 
t the j 
+ of t 
oof the 
h offen 
ces of 


Seck. 7. As to the fourth point, vi. The offence of g 


ing bail where it ought to be denied: There is no dal 2 
that the bailing of a perſon who is not bailable by lav, WM: ber . 
niſhable either at common law, as a negligent eſcape, fe vas 
more fully ſhewn in the chapter concerning Eſcapes, mitm 
offence againſt the ſeveral ſtatutes concerning bail, bony; | 
= f lelyes o 

Seck. 8. And firſt it is enacted by the ſtatute of We night | 


1. c. 15. That if the ſheriff, ori any other, let am 
« large by ſurety, that is not repleviſable, if he be ſhe 


« conſtable, or any other bailiff of fee, which hath keep 4 
<« priſons, and be thereof attainted, he ſhall loſe his fee a * 
« fice for ever. And if the under-ſheriff, conſtable, or Ws 
of ſuch as have fee for keeping of priſons, do it contra e th 
*_ the will of his lord, or any other bailiff being not of fet, wflly ! 


1.14. 
r is n 
ar com 
fel ju 
Ws ſure 


Seck. 9. Alſo it is enacted by 27 Edw. 1. commonly cal 
ſtatute de finibus levatis, c. 3. That the juſtices 0 
* take aſſizes, & c. when they deliver the gaols, &c. , 
„ quire if ſheriffs, or any other, have let out by replen 
* ſoners not repleviſable, or have offended in any thing 
eto the form of the ſaid ſtatute of Weſtminſter 1. and who! 


1 | i. 
e ſhall find guilty they ſhall chaſten and puniſh in all * 4 
according to the form of the ſaid ſtatute.” "Ig 
L the / 


Seck. 10. And it is farther enacted by 4 Rey 3 
« That at the time of the aſſignment of keepers of ' 60 
mention ſhall be made, That ſuch as ſhall be 1807 


« T] 


en by them, ſhall not be let to mainprize by, the ſheriffs, | 


by none other miniſters, if they be not mainpernable by 
„ nor that none who are indicted ſhall be delivered but by 
| common law. And that rhe juſtices aſſigned to deliver the 
1. ſhall have power to inquire of ſheriffs, gaolers, and 
A in whoſe ward ſuch perſons indiQed ſhall be, if they 
te deliverance, or let to mainprize, any ſo indicted, which 
rot mainpernable ; and to punith the ſaid ſheritfs, gaolers, 
g others, if they do any thing againſt the ſaid a.” _ 


Vide ſup. c. 6. 
le, 13, 14. 
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P 11, And it is enacted by 1 & 2 Ph. and V 
at no juſtice or juſtices of peace ſhall let to bail or main- | | 

pe any perſon or perſons, which for any offence or offences, 
them, or any of them committed, be declared not be re- 
riſed or bailed, or be forbidden to be. repleviſed or bailed, 
the above-mentioned ſtatute of Weſtminſter 1. c. 15. And 
t the juſtices of gaol-delivery of the place where ſuch jul- * 
« of the peace ſhall be guilty of ſuch offence, upon due 

of thereof, by examination before them, ſhall for every 

h offence ſet ſuch fine on every ſuch juſtice, as the ſame 

ces of gaol-delivery ſhall think meet, &c.” 
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12. It hath been reſolved, That it is no excuſe for juſ- , Strangei416. 

10 dc peace admitting a perſon to bail, who was in truth com- ; 
ku, WW: fr a cauſe not bailable by law, that they did not know ꝰ 

, a3 ſh ewas committed for ſuch cauſe ; and that no other cauſe of 
en er emitment was mentioned in his mittimus but the ſuſpicion 

ny ; for that they ought, at their peril, to have informed 
ſeves of the cauſe for which the party was committed, that 
We night be ſatisfied that he was bailable by law. | 

* 


t any 
e {hen 
h keep 
s fee al 


Popham 95. 
Dalton c. 114. 


13. As to the fifth point, wis. The offence of denying, _ 

ng, or obſtructing bail, where it ought to be granted. This Vie 14 H. 74 
to be a miſdemeanor, not only by the ſtatute, but alſo by Le tvivey 97. 
mon law, and puniſhable thereby as an offence againſt the Dall. c. 114. 
'of the ſubject, not only by action at the ſuit of the party 

gully impriſoned, but alſo by indictment at the ſuit of the 


. 14. hut it ſeems clear, That he who has power to bail Summary . 
7 15 not bound to demand of him to find ſureties, and to 8 2 
| committing him till he ſhall refuſe to find them; but B. Pele y. 
# juſtify his commitment, unleſs the party himſelf ſhall B. Maiop. 29. 
 lureties, | Los 3 | 


z. The principal ſtatutes relating to this offence, 
Ne Dve-mentioned ſtatute of Weſtminſter 1. c. 1 5.3 
Mitte % finibus, e. „ una 31 Car. 2. c. 2 commonly 
| te Habeas Corpus Act. By the firſt whereof it is en- 
; That if any with-hold priſoners repleviſable, after 


that 
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(2) Not * 


treaſon or felo- 
ny in general, 


chough the ha- © gne hundred miles, then within the ſpace of ten dass 


beas corpus act c; . 1 1 iles, then V 
js ſuſpended. ., if beyond the diſtance of one hundred miles, 


Vide 8 Modern 
93. Salkeld 
103. 2 St. Tr. 
326. 


„thut they have offered ſufficient ſurety, he ſhall pay 1; 


the deliverance of ſuch, he ſhall pay double to the pri 
latter of the ſaid ſtatutes it is enacted, . That juſtices of 
| * ſhall inquire if ſheriffs,” or any other, have offended ; 
3 Comm. 136. 


\. 


| 


< ous amerciament to the king, And if he take any rey 


* and alſo ſhall be in the great mercy of the king.” Andr a 
bn10411 
eaſon 
itmen 
rlon 
in ex 
mplal 
either 
If; a1 


thing contrary to the ſaid ſtature of Weſtminſter, and 
e they mall find guilty they-thall puniſh in all things accu 
© to the form of the ſaid ſtatut? " 


Seck. 16. Alſo it is recited: by the above-mentioned far 
31 Car. 2. That great delays have been uſed by ſheriff, 21 


bas phy wad and other officers, to whole cuſtody the king's ſubjects had of 
banri rina committed for criminal, or ſuppoſed criminal matters ; in WW on 
Tag E£106's ing return of writs of habeas corpus, by ſtanding out an alalireque 
_ Cornorteloay pluries, and ſometimes more, and by other ſhifts to avoid Med at 
Tn aTEAL> yielding obedience to fuch writs, contrary to their duty, anche de 
Gcoope or known laws of the land, whereby many ſubjects have beeiſ {al 1 
zuen 4 over detained in priſon, in ſuch caſes here by law they were ball dirc6 
TO SUCH AN &c. And thereupon it is enacted, * That whenſoever any retur. 
e « ſon ſhall bring any habeas corpus directed unto any ee or 
Therefore if a © whatſoeyer, for any perſon in his cuſtody, and the faid iſ, &c. 
conſtable, upon « ſhall be ſerved upon the ſaid officer, or left at the ¶ Media. 
his on autho- „ _ - "of Gs | | 
e Pes priſon with any of the under - officers, under-keepers, or icello! 
offender to ty of the ſaid officers or keepers, that the ſaid officer o able; 
gaol, * he “ cers, his or their under-officers, under keepers, or dep, wit 
pa Fay ng - © ſhall, within three days after ſuch ſervice thereof (unlefÞmitas 
10. without commitment were for treaſon or felony plainly and ſpells after 
any warraat of “ (2) expreſſed in the warrant of commitment), upon pay chant 
fame © or tender of the charges of bringing the ſaid priſoner, WM be bi 
rom a Juſtice x 7 | | L: 
-of peace, he © aſcertained by the judge or court that awarded the ſam bis in 
would have a * endorſed on the faid writ, not exceeding 12d. per mile ſuret 
right 7 ah on ſecurity given by his-own bond, to pay the charges 08 rezar: 
this act, That © trying back the priſoner, if he ſhould be remanded, aue, fo 
ever the of- he will not make any eſcape by the way, make reve, or 
1 may be. „ ſych writ, and bring, or cauſe to be brought, the bnable, 
But in Pod the party ſo committed, or reſtrained, unto or be bid w 
Montgomery's “ lord chancellor, or lord keeper, or the judges or bam luch « 
caſe, 10 Mod. “ä the court from which the ſaid writ ſhall iſſue, or ſuch Pellor, 
25 A 56 perſons before whom the ſaid writ is made returnabeſ pro 
atwcomtmit- Pera and ſhall then le 
ment for trea. © cording to the command thereof; and ſhall then on 
vo geperdlly is © certify the true cauſes of his detainer or ry "ng 
00d, cc : | 7 5 di NS. Or 
N. B. cheking's . the commitment be in a place beyond twenty = my * 
bench may bail &c. and if beyond the diſtance of twenty, an Fences, 


. 


88. Sti 


18. 
baye y 
„I. 


the ſpace of twenty days. 


/ 
* 


„ m» ß ů Z; 145 
17. And it is. rther enacted, par. 3. 4 That all ſuch 3 Comm. 136, 


mb. . ſhall be marked in ec per flatutum trict ſimo 
„ Carol ſecundi regis; and: ſhall be ſigned (i) by the perſon f x 
rl Saber the ſame. And if any — — ſhall be, or ſtand . Bo 


mitted or detained as aforeſaid, for any crime, unleſs for need det be 
ſon or felony, plainly expreſſed in the Warrant (2) of com- obeyes, Rex v. 
, ot ii Vari Ie LEE oi 6 1 Roddamm. Cove 
tment, in the vacation time, it ſhall. be Tawful "for ſuch per 672. 
{on ſo committed or detained: (other than perſons convict, (2) io Modern 
, 1 » by | , S143 BIEE 4 62, 148 1 42 8 3 
in execution by legal proceſs), or any one on his behalf, ro 22.1 ll. 
plain to the lord chancellor, or lord keeper, or any juſtice 26. 
either bench, or baron of the exchequer of the degree of the 2 Burrow 765, 
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f; and the ſaid lord chancellor, &. juſtice or baron, on 
v of the copy of the warrant of the commitment, or other- 


s; in We on oath that it was denied; or . authoriſed and required, 

an alu equeſt in writing by fuck perſon; or any in his behalf, at- . 
avoid ed and ſubſeribed by two witneſſes (3), who were preſent (3) One wit- 
aty, aue delivery of the ſame, to grant an Habeas corpus under _—— _ 
e been {cal of the court whereof he ſhall be one of the judges,” to ohn j. bel 0 
ere ball directed to the officer in whoſe cuſtody the party ſhall ſufficient. 


returnable, immediate before the [aid lord chancellor, &c. Comb: 6. 


ver any | | chancel] 
ce or baron; and on ſervice thereof as aforeſaid, the of- 


any pe 


he ſaid i), &c. in whoſe cuſtody. the party is, ſhall within the times ; 
the gu edively before limited, bring him before the ſaid lord 

rs, or M rcellor, juſtice or baron before whom the ſaid writ is re- 

meer ot able; and in caſe of his abſence, before any other of 

or depo, wich the return of ſuch writ, and the true cauſes of the 


f (uni W@oicment and detainer. (4) And thereupon, within two ee 2 
ind ſpe after the party ſhall be brought before them, (5) the ſaid in the 5 
pon pa chancellor, juſtice or baron, before whom the priſoner Douglas 15g. 
ſoner, de brought as aforeſaid, ſhafl diſcharge the ſaid priſoner ba e * 
ve fame lis impriſonment, taking his recognizance, with one or gg. Woe! — 
er mile e furcties, in any ſum according to their diſeretions, hay- Strange 404. 
arges 088 regard to the quality of the priſoner and nature of the 235 Andrews 
ed, aue, for his appearance in the king's bench the term fol- (1 xc. | 
. N : > i a2 48h Mag amber 
te retu ne, or in ſuch other court wherein the oftence is properly is too infirm to 
the bo able, as the caſe ſhall require; and then ſhall certify be — into 
= . - n | AS 8 : .., Tour Couit 
r beſo * vrit with the return thereof, and the Tecognizance, ill order the 
or bai lch court; unleſs it be made appear to the ſaid lord party to be at- 
r ſuch ecllor, &c. that the party ſo committed is detained upon t<nded, Sec. 
urnableW proceſs, order or warrant, out of ſome court that hath Vide 2 Bur- 


row 1099 


hen lu don of criminal matters; or by ſome warrant figned and 3Butiow1363. 


ment, PC with the hand and ſeal of any of the ſaid juſtices or 
iles dug, ot ſome juſtice or juſtices of the peace, for ſuch matters (6) 2 Inſt. 68. 
d not ences, for the which by law the priſoner is not bailable 2 Hale 143. 
en das : l r * DE Vaugh. 156, 
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1 Wilſon 484. 


8. Strange 444. 794. 982. Ld Raym. 1354. Burr. 460, 606, 1991. 1115. 1434. 
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8. But it is provided. par. 4 * That if any perſon 
lare wilfully neglected, by the ſpace of two whole terms 
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— .* the ſecond term, or feſlions, he thatl be diſcharged tr 


LI A notion Sec. 22. And it is further enacted, as That it 
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FW £8 after his impriſonment, to pray a Haben: corpus for his en 
; 60 ment, he thall not have a habeas corpus to be granted in 18 
tion time, in purſuance of this act. Mn 


al | Z2 ai. 2 4 „„ $153? 1 K 12 3 
er" hs Seck. 19. And it is farther, enacted, par. 5. Thatifay Lan 
eerfromobey. ficer, &c. ſhall neglect or refule to make the returns ala IP 
ing the writ. or to bring the body of the priſoner according to thea 
: Burrow 633. * mand of the ſaid writ, within the reſpective times al 


2 


dang SY f ſaid, or ſhall not, within frx hours after demand, dely 7 2 
91e, 339. true copy of the commitment, &c. he ſhall forfeit for the 15 
Ld Raym.580. © offence 100. for the ſecond, 200 J. and be made incapab 5 | 
AE RT / Thy 0 
| Seck. 20. And its farther enacted, par. 6. That w purſue 

© ſon who ſhall be ſer at large upon any habeas corpus, ſhall ute a 


the 
| this 

Ich reg 
for wh 


again impriſoned for the ſame offence by any perſon wit 
ever, other than by the legal order and proceſs of ſuch o 
< wherein he ſhall be bound by recognizance to appear, or. 
court having juriſdiction of the cauſe, on pain of 506/” 
oz. Seck. 21. And it is farther enacted, par. 7, © That if 
avg A; wart te perſon who ſhall be. committed for treaſon or felony, pla 
3Com.Dig455. “and ſpecially expreffed in the warrant of commitment, 
| 4 his prayer ot petition in open court, the firſt week of thett 
«or the firſt day of the ſeſſions of oyer and terminer, or ff 
< ra] gaol-delivety, to be brought to his trial, ſhall not h 
dicted ſome time in the next term, ſeſſions of oyer and u 

_ © ner, or general gaol-delivery after ſuch commitment, tht 
e tices of the faid court ſhall, upon motion in open cout, 
A laſt day of rhe term, or ſeſſions, ſet at liberty the prifore 
aon bail; unleſs it appear upon oath, that zhe witneſſes f 
king could not be produced the ſame term, &c. And i 
* priſoner, upon his prayer, &c. thall'nor'be indicted and 
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i that ; ; : 
Al writes of 88. be lawful! for any priſoner, as aforeſaid, to move and ol 
beas corpus his Aabeas corpus, as well out of the chancery or exchet 
granted in va-« as the king's bench or common pleas : And it the ſaid lord 


cation expired at eellor or lord keeper, or any judge or judges, baron or 


mencement of © for the time. being, of the degree of the coif, of any d 
the term. But « courts aforeſaid, in the vacation time [7], upon view d 
Lord Mansfield cc 8 f 0 | 4 5 oath! 
Hill. 21 Geo copy of a warrant, of commirment or detainer, or 

2. Jedlethd tbe © that ſuch copy was denied, ſhall deny any writ of habeas 
vnanimousopi- © pus, by. this act required to be granted, being moved | 
nion of the 4 aforefaid, they ſhall ſeverally forfeit to the party grie't 


eourt, thatſuch , 4 


migh brouelit inte“ court upon 4 babeas corpus iſſued in vacation, 20d 

— ppc ee eee delay * without the leaſt i 

utility, x Burr: 460. 642. 606. 68. | 5 5 . 

: | Sect. 23. But it is provided, par. 18.“ I 
| & groclaimed for that county where the prifoner 
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o perſon ſhall, be removed from the common gaol upon any 
lulras corpus granted in purſuance of this act; but upon ſuch 
Bear corpus ſhall be brought before the judge of aſſize in 
en court, who thereupon ſhall do what to juſtice ſhall ap- 
Ertain? But it is provided nevertheleſs, par. 1g.: That 
Fer the afſizes are ended, any perſon detained may have his 


hens corpus according to the direction of this act.“ ö 

7. 24. It is obſeryable; that this ſtatute makes the judges 4 Comm. 137. 

de to an action at the ſuit of the party grieved in one eaſe, 2 856. 

„ which is the refuſing to award a habeas corpus in vacation „5 

e; and ſeems to leave it to their diſcretion in all other caſes, 

urſue its directions in the ſame manner as they ought to B. f. c. 13 
te all other laws, without making them ſubject to the acti- ſect. 6. & B, 2. 
f the party, or to any other expreſs penalty or forfeiture: © 1+ ſect. 17. 

| this is moſt agreeable to the general reaſon of the law, 

joh regularly will not ſuffer a judge to be liable to an aQi- 

for what he does as judge. 6 e OR 
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\; ro the fixth point, diz. In what caſes bail is grantable, I 
Il endeavour to ſhew,—Where it is grantablè by a ſfieriff.— 
ere by a juſtice of peace. Where by juſtices of gaol-deli- 
Where by the courts of Weſtminſter-Hall. # PO 


| a eee Ds | % prog tear: 2 y 
5 to the firſt point, I ſhall conſider, Where bail is grantable 
2 ſheriff ex officio; and, Where by virtue of @ writ. | 
. 25. As to the firſt particular, it is holden by (a) ſome, fa) Pak. 11. 
kt by the common law the ſheriff might, by virtue of his Preamble to 13 
e, as principal confervator of the peace, bail any perſon ar- Edw. 1: c. 15. 
d ſuſpi E N me BY . a 55 Reg. 83. 169. 
a on fulpieion of felony, or for any other offence which is 8 p G 74. 
able. | | PF. Corone 297. 
cont. 2 Inſt. 190. 


4. 26. Alſc it hath been holden, (b) that a conſtable had Ib) Daliſ. 11. 
like power by the common law : And it may (e) probably Con. 2 loft. 
erred from the reeitals of the writs of mainpriſe in the (c) Reg. 269. 
iter, that by the common law the ſheriff had power to bail 5 
ons indicted of larceny in a (d) court - leet, and alſo perſons (d) Reg. 270. 
Ked as (d) acceffaries to a felon, and perſons appealed by (e) (e Reg. 269. 


Irovers, aſter the death of the approvers, &c. But it ſeems 
tthe ſheriff /I) had no power ex officio, to bail any perſon * 1 | 
del of any crime before juſtices of peace. And it is cer 
(2) that neither the theriff nor conftable could, in any of (2) Sup. 8: fect 
ces aboye- mentioned, take bail by recognizance but only 4+ 8 
Oligation. And ſome (h) have holden, That the ſtatutes (u) Dallas FR 
109 a ; 6 * * 
power juſtices of peace to admit perſons to bail, on * 
ration of felony, and particularly preſcribe in what 
1 they ſhall do it, have taken away all power of this 
ro the ſheriff and conſtable; yet others ſeem to be of 
2 Ou | | another 


* 


G A * 


1448 
» 7 & 
* * 


another opinion, becauſe the ſaid ſtatutes are wholly in tie 
firmative.  _ Ro A 
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| [a] Sam. 106. Secf. 29. But it ſeems certain, (a) That by the common lu TY 
4 Hale 148. the ſheriff might bail any perſon who was indicted before hy 

_ a} his torn; for felony, or any other crime that is bailable, i Wet. 
Regiſter 269. cauſe he might both award proceſs and alſo give judgment 2g 8 
(þ) Lamb 342 · the perſon ſo indicted 5 And it is a general b) rule, That wi 1 
3.P. c. 74. ſeever is judge of the offence, may bail the offerider. Bui 4 

2 laſt. 19% holden, That at this day the ſheriff has loſt his power ( . 

[<] Sum. 106. reaſon of 1 Edw. 4. c. 2. ſer forth more at large c. 10. f! 
| afar 77: by which it is enacted, That the ſheriff ſhall not proceed the A 
| ins „ any ſuch indictment, but ſhall remove it to the next (lf, 14; 


149- of peace. « 

(8) Vide e 5 = 
Strange 479. f 5 8 wo intiff 
Feck. 28. As to the ſecond particular, it ſeems, That poren 
is grantable by a ſheriff by virtue of the following writs, « pee ha 
That of odio aud atia. That of mainpriſe; aud, That of hn af 
replegiandb. | Wy | Tarr „„ * 
3 . n in the 
But having, already, in Book 1. c. 29. f. 20 & 24. incidenl 8 
ſhewn the nature of the firſt of theſe writs, which ſeems tol 1 
in great meaſure obſolete at this day, I ſhall refer the reader! at 
what is there ſaid concerning it. a K 
(4) Reg. 269. Sect. 29. Secondly, Of the writ of mainpriſe little notice 4 - 
| 625 taken in the late books; yet the law relating to it ſeems to be f 1 
e) F. N. B. 8. N SR” e . . 6. which 
250. "in force in many;caſes ; and conſequently. in ſuch cafes, U - 

3 Comm. 128. who are bailable, and have been refuſed the benefit of he 55 
8 1100 may ſtill by virtue thereof be delivered gut of priſon (e 4 f 
Coke on Bad. their finding ſureties (d) to the ſheriff that they will appear 0G... by 
and Maiopriſe, anſwer to the crimes alledged againſt them, before the jult "i 
ch. 3 & 10. in the writ mentioned, &Cc.} as thoſe (e) who are imprilo d whi 
[(9F-N-B. for a flight ſuſpicion of felony, or indiQed of larceny (% a 
Regiſter 269. the ſteward of a leet, or of treſpaſs (g) before juſtices of pea nandm 
4 1 19. and many other (h) perſons, all which it will be needle nde 
kel. N. B. 250. numerate. 6 . 
| provers, 


281. | : 
Regiſter 133. 270, 271." (h) F. N. B. 250, 251- Regiſter 269, Kc. Fhich | 
PIES CE OTF: : | and kno 
* Sum. 104. Sect. 30. But as to that which is faid in general, both porerz 
we 0 Sir Matthew Hale (i) and Sir Edward Coke, (k) in relate f 
250. this matter, from which it may ſeem to have been the opinie br 
4 loſt. 182, - thoſe authors, That no writ of mainpriſe is grantable © ce, t. 
NG 7 * day; it may be anſwered, That this is to be underſtood { ) fences, 
Vide ep. 10. ly of the writ of mainpriſe for perſons indicted before the the M0 wiſe 
ſef472, 74 in his torn, in relation to whom be has no judicial power at. But ſuc 
day, and conſequently no power to bail them ex officio ; big, 
whence it follows, That the writ of mainpriſe for ſuch pet d. pet 
being grounded on a ſuggeſtion that the ſheriff had a 
refuſzd before to admit them to. bail, cannot now be ? 


— 
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| becauſe he cannot be ſaid to have unjuſtly refuſed to do a 1 
1s which he had no power to do. But this can be no man- 2 Kale 142. 
of reaſon why the writ of mainpriſe ſnould not be ſtill grant- 

e in other caſes. 3 9 585 . 


— 


; mw — 88 e 
Yet. 31. Thirdly, As to the.writ of homine replegiandb, there F. N. B. 66. 
ns to be no doubt but that at the common law the ſheriff 67» 68. 
gt deliver any perſons out of priſon by virtue of this writ, eg. 78, 79- 


But it cept in thoſe ſpecial caſes mentioned in the ſtatute of Weftmin- 

* (8),1 l. e. 15. which is Tet forth more at large in the next ſection: 

= 4 if he had returned, that the plaintiff had been eloĩgned out | 
oceed oY the county by the defendant, he might aſterward, by virtue P. N. B. 68. 


a capias in 4vithernam againſt ſuch defendant, whether he were 2 Hale 141. 
er or commoner, have taken and impriſoned him till the 

intiff ſhould be replevied. But the writ of #omine replegiandb 

been much diſuſed of late, in ſuch caſes. wherein juſtices aof 

ace have been authorized to admit perſons to bail; yet whe- Vide ſup. ſect. 
the ſtatutes which gave ſuch authority to juſtices of. peace, 26. _ 
ing wholly in the affirmative, do take away the ſheriff's pow- (4) : beep 8 
in the caſes mentioned in thoſe ſtatutes, may deſerve to be ory _ ; 
afdered, However there can be no doubt but that in other Carth. 286,287 
es the writ of /omine replegiando, {a ) and capias in avithernam, Farreſley 9. 


very proper and effectual remedies, : — 452 
IS | 7 


i. 32. But for the better underſtanding the ſheriff's pow- 


in this particular, I ſhall ſet down, and endeavour to explain 


Med much of the faid ſtatute of Weſtminſter 1. c. 15. as relates to 

* which is enacted as followeth: . Foraſmuch as ſheriffs, and 2 Hale 127 to 
* others who have taken and kept in priſon perſons detected of 136. 

n (ap elony, and incontinent have let out by replevin ſuch as were 

W 5 repleviſable, and have kept in priſon ſuch as were repleviſa- 

- ju dle, becauſe they would gain of the one party, and grieve the 

ori ather: And foraſmuch as before this time it was not determin- 

' bel oy perſons were repleviſable, and which not; but on- 

of pal f thoſe that were taken for the death of a man, or by com- 


mndment of the king, or ef the juſtices, or for the foreſt; It is 
provided, and by the king commanded, that ſuch priſoners as 
lere were outlawed, and they which have abjured the realm, Sod 
Provers, and ſuch as be taken with the manner, (b) and thoſe (b)See ſect. 4. 
vtech have broken the king's priſon, theives openſy defamed is 
and known, and ſuch as be appealed by provers, ſo long as the 
. be living ( if they be not of good name), and ſuch as be 
- for houſe-burning feloniouſly done, or for falſe money, 
r ee. the king's ſeal, or perſons excommuni- 
© en at the requeſt of the biſhop, or for manifeſt of- 
* or for treaſon touching the king himſelf, ſhall be in 
Vie repleviſable by the common writ, nor without writ : 


we at l Een | 
o; ft = = be indicted of larceny by enqueſts taken before 
a | 5, or. baihiffs- by their office, or of light ſuſpicion, or 


petit larceny, that amounteth not above the value of 
s L 3 | _ *twelve- 
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2 loſt, 190. © twelvepence, if they were not, accuſed of ſome other lr 

| d aforetime, or accuſed of receipt of thieves or felons, d 
*« commandment, or force, or of aid in felony done, or a0 or 
* of ſome other treſpaſs, for which one ought not to || # + 
Dor member, and a man approyed by a prover after the «iii 
< of the prover(if, he be no common thief, nor defamed), f | 
be henceforth let out by ſufficient ſurery, whereof the H. 
will be anſwerable, and that without giving ought of He *" 
goods.. 8 „ hr; kt the 
MEI 74 | | d of 
For the better expoſition . hereof, I ſhall diſtinctly con con 
That part of the preamble which declares, what perſons A ked 
ways — agreed not to be repleviſable — That part off Ik wit 
purview which ſhews what other perſons ſhall not be rep * 
ble; and, That which ſhews what perſons ſhall be repleyili . 
at this 
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4 ar ah - Of thoſe who by the preamble are declared to have a 
4 been agreed to be irrepleviſable, there are four kinds.—1. I 
who are taken for the death of a man.— 2. [Thoſe who are tl 
by the commandment of the king.—3. Thoſe who are tale 
25 | the commandment of the juſtices.— 4. Thoſe who are take 


the foreſt, 1 


Sec. 33. As to the firſt of theſe particulars. It is obſe 

that the ſtatute declares generally, That thoſe impriſoned bern . 

LES: death of a man have always been taken to be irrepler ial, » 
2 * 186. without making any diſtinction between ſuch bomicide al 1 5 
| licious, and that which happens by miſadyenture, or in «1 
fence. ' And it is further to be obſerved, that the ſtatute of 

ceſter, c. 9. provides, That where a man kills another bf 

4 fortune, or in his defence, or in other manner without tel 

2 Inſt. 315. „he ſhall be put in priſon till the next coming of the juſic 
2 Hale 138. « gyer, or juſtices aſſigned to the gaol- delivery, &c. Anda 
(a) Reg. 77. able 8 . 
F. N. B. 66. ably hereto we find, That all perſons in general, who are! 
(b) 23 Ed. 3. for the death of a man, are excepted out of the writ (a) «1 
42, nue replegiando: And that even the ſuperior (b) courts, e 
eee 45% not reſtrained by theſe ſtatutes, have yet been always aut 
* 4 pl.4g. bailing perſons impriſoned for any homicide, except in ſuc! 
1 Roll 268. * cial cafes as ſhall be ſet forth more at large in the 10llowing 


44 Ed. 3. 38. IR 5 
21 Ed. 4. 71. of this chapter. 
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Seck 34. Alſo it ſeems agreed, That juſtices of po 3 


| | have power at this day to bail a man arreſted for a light jul 1 
on of homicide; cannot bail any ſuch perſon for mar flag 0 0 

or even excuſable homicide, if it manifeſtly apf ear that he able by 

guilty of the fact, let it be ever ſo plain that it cannot 4 

to murder, as ſhall be ſhewn more at large in the following 

{x} Se. 63. of tits ehäpter (( FS * 
| Seck. 35. And it is enacted by 3 Hen. 7. C. 

ai er aber” 
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happen, that any perſon named 28 prig&p 


. 0 A 1 . 
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gi; equitted of any murder at the king's ſuir, within the year 
ver En day, that then the ſame juſtices before whom he is ac- 
ons, o WM.icted, thall not ſuffer him to go at large, bur either remit, 


or aii to priſon, or bail him, after their diſeretion, till tlie year 
d 14. 36. As to the ſecond particular, VIS. That concerning 2 Inſt. 186,187. | 
1 e who are taken by the commandment of the king, it ſeems, 2 A 72. 

| oll 134. 


u che words of the ſtature concerning them are to be under- Den 34 

| of fuch only as are impriſoned either by the king's per- 3 

command, or by the command of his privy council, whic 

joked upon to be as it were incorporated with him and to 

ak with his mouth; and accordingly we find the exception 

he writ of fomine replegiando, relating to perſons impriſoned 

the king, thus expreſſed in the regiſter, niſi capti ſunt per 

ule præceptum noſtrum; by which it ſeenis to be implied, 

at this exception 1s not to be applied generally to every com- 

d whatſoever of the king. Lo which it may added, That 

—"- "i: vere to be underſtood in ſo large a ſenſe, it would extend 

) are t . | 

« 1:1." thole who are taken by a capias in a perſonal action, for 3.5 0 2 

_ every ſuch capias is the commandment of the king; but it “ 
1s certain, That a defendant taken by ſuch a capias is reple- a 

ble by the common law, But perſons impriſoned by the "Oz" oþ 

cal command of the king, or of his privy council, are ſo far (a) 1 And. 298. 
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pble n being repleviſable by the ſheriff that they have formerly! Koll 134, 
" en 2cjudged noc to be bailable even by the court of king's 1 Toon $0; 
Peng ch. However at this day the law is other declared and ſet- B. Mainpr. 37. 
i parliament, as ſhall be thewn more at large in the fol- 2 Hale 131. 
i part of this chapter. | Nr We eur 
te of ( d P y | 1 Aud. 158. 
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. 37. As to the third particular, vis, That concerning 

flons impriſoned by the command of the juſtices, it is obſerva- 

That the exception in the writ of Amine replegiando, in the 

ſtter, (b) concerning perſons ſo impriſoned, is reſtrained to [b] Reg. 77, 

Ile who are taken by the ſpecial command of the king's chief Mr as 
ice. Bur by Firzherbert (e) and Staunford (d), Coke (e) and 5 2 Inſt. 27. 
ton (f), the words of the ſtatute relating to perſons ſo im- [f] Dalt. e. 
bed, ſeem to be underſtood in a large fenſe of any of the“. 

Gs juſtices in general, as of thoſe of aſſize, is well as of thoſe 

le courts of Weſtminiter-Hall. But it ſeems that they are 

tv be underſtood generally of perſons imprifoned by any 

mand whatſoever of ſuch juſtices, for that thoſe who are g. p. c. ;. 


er by 
ut fel 
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are id 
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which 
-auti0l 
ſuch 
wing 


eace i L 
oP" on ed by their ordinary command, not by way of puniſh- Dalt. c. 114. 
(avg b. but in order only to be ſafely kept, are ſaid to be reple- 1 N. B. 251, 
- he abe by the theritf, in cales not prohibited hy the ſtatute; 


We» : | 
 Neretore it ſeems, That they muſt be taken in a more re- 8. P. C. 73. 


t 21 

ring e enſe of thoſe only who are impriſoned by the abſolute * i 114. 
rand of ſuch juſtices by way of puniſhment, as for a miſde- *# . 3.33. 
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(a) Reg. 77. 
4 Inſt. 314. 


(b) 1 Loft. 2. 
233. 4 
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F. N. B. 67. 
Plowden 124 


(d) 9 H. 3. 10 
& 16. 

(e) 34 Ed. 1. 
commonly 


tio Foreſtz. - 


+ * * 
3 A 


Regiſter 80, | 


(g) F. N. B. 67. 
Regiſter 80. 
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called, ordina- e 0 pai et 
Fo vert and veniſon, ſhould be preſented at the next ſwainnd 


'(f)F.N.B.67. 1 a (f) writ out of the chancery, &c. to be at mainpriſe till 


den before the king, at a certain day, &c. And the ſhe 
(the verders being called to him) ſhall deliver him that's 


0D BEST: „ 
meanor done in their preſence, or for other contempts or due! 
like matters, which lie rather in their diſcretion than in they, ing in 
dinary power; and it ſeems, that a commitment by the 
juſtice, without ſhewing any cauſe whatſoever, ſhall be inen 
to be for ſome ſuch matter; and there can be no doubt but th 


139 


5 . - . , 

perſon under ſuch a commitment is not repleviſable by the ſ * 
Alſo it hath been holden, That a perſon ſo committed is nu jon 
- able upon a Habeas corpus: But how far perſons commita er to b 


the abſolute command of one court, are bailable by a -Hal 
hall be more fully couſidered in the following part oft relatir 
chapter. fork TTY EE or ta 

| | e N | le may 
Seck. 38. As to the fourth particular, wis. That concrinprilc 
thoſe who are impriſoned for the foreſt, who alſo are excy 
out of the writ (a) of homme replegiando; it ſeems, that | 
{aid exception is to be underſtood as well of foreſts in the hy 
of ſubjects; (b) as of thoſe in the hands of the king; by 
ſeems, that it is to be underſtood ſtrictly of proper foreſts uf 
and not to be extended (c by equity to chaſes or parks. An 
to impriſonments for offences in foreſts, the law has been m 
mitigated by later ſtatutes; for it is recited by 1 Edw. 3. f 
. That divers perſons had been undone by the chief keepen 
foreſts, &c. againſt the form of the great charter (d) of 
foreſt, and againft the declaration (e) made by king Edward 
by which * Nea That treſpaſſes done in his fore, 

0 


D NOW 
recite 
other 
Irts,—] 
„ in re 
bs are 


alledg 


ons en 
doriet) 
by an 
their 
who a 


before the foreſters, &c. and that ſuch preſentments made! 
fore ſuch foreſters,' &. ſhould by the oaths of knights 
other diſcreet and lawful men, &c. by the common aſſen 


all the ſaid minifters, be ſolemnly written, and with their . . 

enſealed: And that if any indictment ſhould be in any en or 
manner made, that the ſame ſhould be void.“ And there he ben 
It is ordained, * That from thenceforth no man ſhall be! a © 
« nor impriſoned for vert or veniſon, unleſs he be taken n; pe 
« the manner, or elſe indicted after the form before ſpecs 0p, an 
&« And then the chief warden ſhall let him to mainpriſe tl ned, 
t eyre of the foreſt, without any thing taken for his deli whatſo 


% ance.” And if the ſaid warden will not ſo do, he ſhall k mera] c 


eyre. And if the warden ſhall not obey ſuch writ, the li 


« tiff ſhall have a (g) writ to the ſheriff to attach the faidm | inte 
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that in 
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ment | 


taken, by good mainpriſe, in the preſence of the vent 
« and ſhall deliver "We names of the mainpernors 0! 
“ ſame verders, to anſwer in the eyre before the by 
« Kc.“ And it is farther enaQed, by 7 Rich. 2. c. 4 | 
no man ſhall be impriſoned by any officer of the foreſt 


. n e. 


„rf FR indiment, or being taken wit/ ok manner, or tref- 
char Ming in the foreſt, &c.” PSs 1 
the 1 | 


int 1006 
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39. And note, That perſons ſo indicted, or taken with 4 loft. FE 


ut tl ner, being impriſoned by ſuch officers, have their election Regiſter 80, 
ef to be mainpriſed by twelve mainpernors, by virtue of the : : 2 359: 


dot anne replegiando, given by the ſaid ſtatute of 1 Edw. 3. 2 Hale 134 to 
nittel to be bailed upon a Habeas corpus, by the judges of Welt- 135. | 
aut r-Hall, &c. And if a perſon be impriſoned for any of- 
t oft relating to the foreſt, without having been firſt indicted 
or taken with the manner, there ſeems to be no doubt but 
e may have an action of falſe impriſonment, and may allo 
ncen{W&irpriſed or bailed in the manner above-mentioned. 2 
exceg ET ; 


that d now I am to confider that part of the purview of the 
he by recited ſtatute of Weſtminſter 1. c. 15. which ſhews 
; 1 DS [ther perſons are not repleviſable, of which there are 
eld ane —Firſt, Such as are excluded from the benefit of a re- 
. 08S i; reſpect of the notoriety of their offence. —Secondly, 
en mg are excluded from it in reſpect of the heinouſneſs of the 
„e alledged againſt them. 

eepen ; 

ch of 


ons excluded from the benefit of a replevin, in reſpect of 
toriery of their offence, are of two kinds.—Firſt, Thoſe 
by an expreſs or implied judgment, ſentence or convicti- 

their own confeſſion, appear to be guilty.—Secondly, 
who are under violent preſumptions of guilt.  - 


Iward 
forelt, 
vainmd 
made! 
phts, 


aſſent n | 1 

heir f 40 And firſt, Of thoſe who by judgment, ſentence, (a) S. P. c. 54: 
1ny on or confeſſion, appear to be guilty, ſome are excluded Summary 101. 
heren be benefit of a replevin by the expreſs words of the ſta- own — 
be ul “ Thoſe who are outlawed, or have abjured the 15 H. * 

ken nn; perſons excommunicate, taken at the requeſt of the Kelynge yo. 
pci and provers.”- And all other (a) perſons who are 3 Bulſt. 113, 
e til med, or convicted of felony, or any other (b) heinous (b) Vide in 
del vhatfoever, whether by their own confeſſion, or by ver- Sect. 44. N 


ban era or ſpecial ; (e) and alſo all thoſe (d) who on their (c) Dyer 179. 


ſe tl en own themſelves guilty of a felony alledged againſt RT | 
he pf “ere charged in their ui Ius with the felony Jo con- (d) 3 Bulſt. 
aid u em to be excluded from it by parity of reaſon, and the 114. 

he ek intent of the ſtatute; for (e) bail is only proper where it 4 

that ferent whether the party be guilty or innocent of the fe) 2 Init, 188. 
ver egainſt him, as it often does before his trial; but Dyer 179. 
0er indifferency is removed, it would, generally ſpeak. ummat)y 100. 


ju *bfurd to bail him: And agreeably hereto the ſtature of 
. 2. provides, even as to civil cauſes, * Thar if 
oft v * Writ of certiorari, or corpus cum cauſa, out of chan- 
1 Ay hall be returned that the priſoner is condemned by 
ert given againſt him, he ſhall be remanded, Kc.“ 

| | | Aiſo 


r n F 


Alſo 23 Hen. 6. c. 10. which ordains, That ſheriff, be 5 1 

let out of priſon perſons in their cuſtody by force of any vm hin 

in perſonal actions, or on indictments of treſpaſs, by ful if 2 

' ſureties, &c. expreſsly excepts All ſuch as ſhall be in ted, 

ward by condemnation, execution, &c.“ And there nfo: 

Sce the books cannot be but reaſonable to intend, That the ſaid ſtatute df & t1 

- > cited. minſter 1. put the caſes of perſons outlawed and excomul only 

© ee: as examples only; meaning thereby to intimate, Thar ald ther 
2 Inſt. 188. perſons under the like circumſtances ſhould be in like! 

5 irrepleviſablé: Vet it is certain, That the coutt of kings WF" 4+ 

(a) 5 H. 7. 16. may, in their diſcretion, in ſome ſpecial caſes, bail a peu, * 

85 45 on an outlawry of felony ; as {a] where he pleads that he i P. 

; of the ſame name, and therefore not the fame perſon wit ed of 

Summary 101. that was outlawed; or alledges [b] any other error in te. 

4d Summary ceedings. Alſo it ſeems, Lhat the court of king's bend gullr 

101. 105. Juſtices of, gaol-delivery, may bail Ic] a perſon convicted i the « 

F. N. B. 246. ſlaughter, or, as ſome ſay, of any other felony, for which who 

F wc 297- terwards gets the king's pardon. And Id] there ſeems u , and 

2 c 74 doubt at this day, but chat they may alſo bail any perfon ply (0 

Quere. ' guilty before them of howicide in ſelf-defence, or by mia ther 

ture. Alſo it is certain, That if a perſon appear to be! 

ſoned for an excommunication, in a cauſe of which the is. 

court hath no conuſance, he may be delivered either upon „ hi 

beas corpus, or by quaſhing or ſuperſeding the writ of exon n: 

cato captendo. : | 4 1 wourin, 

© Secondly, Of thoſe who are under violent preſumpiſ are 

guilt, and in that reſpect are excluded by the {ſtatute , pra 

benefit of a replevin, there are ſeveral kinds. 5 

: ol I OCR 77 48 Rs Be KEEP | le inten 

Sum. 101,102 Seck. 41. Firſt, Thoſe 2/0 are taken with the manner (at af it, it 

wap vg the mainer, that is, with the thing ſtolen, as it weren as, for 

+ Hole 187, | hands], and by parity of reaſon, thoſe who are taken freſh able; | 

on a hue and cry. Want Of al 


a; or if 


* 


Vide c. 18. ſ. 1 & 4. | : ouphy 
2 : | be repl 

Seck. 42. Secondly, Thoſe wv/0 have broken the ings r galt 

and by the ſame reaſon thoſe who have broken any other id cla 

which the law pretumes that no innocent perſon will do. repleviſ 

C 4 I0« | 

Summary 102. | 140 BN 3 ed} 1 fung men 
2 Init. 188. Se. 43.  Thirdly,, T hoſe who are appealed py rc 14 de purpe 
Regiſter 269. gularly are not bailable, becauſe the approver, by con 7 genera 
, own guilt, induces a ſtrong preſumprion againſt choſe ren e 
4 accuſes of the fame crime of which he owns himſelf . ſeems. 

nh 5 Pu. 3. yet by the expreſs words of the ſtatute, If the prin u who h 
Summary 102.“ by an approver be of good reputation, he may be bak their er 
F. Mainp. 1, „ jn the life of the appraver ; and, unleſs he be a 0 there i 


+ Mee! pee « felon, he may be bailed after his death.” And by pi 
(F) as Ed. z. reaſon, he may alſo be bailed, if the approver wave Ok 


42. pl.27. pcal, or be vanquiſhed, [t] unleſs there be fome othet 
F. Mainp. . | t | | 


; 5 1 H A 1 1. . 
in in priſon, as the appeal of ſome other approyer, &e. 
if 2 perſon diſabled by law to become an approver, as one 


n ſo appealed ought to be bound ſb] to his good behaviour (ej B. raphy : 
4 the king: But [c] if ſuch perſon had appealed him of 211. 

only, it ſeems that he ought to have been wholly diſcharg- 4 2 > 

| there had been no other accuſation againſt him. | 4 


44. Fourthly, Thieves openly known and notorious, who as 
ms, ought not to be bailed for any freſh felony, whereof 
is probable evidence againſt them. But how far perſons 
dd of any crime ſhall be fo far eſteemed likely to have com- 
{ it, from their former ſcandalous behaviour, as to be pre- 
x gullty upon flight evidence, ſeems in great meaſure to be 


who, upon conſideration of the circumſtances of the whole 

and the probabilities of both ſides, if he find it reaſonable 
ply to preſume them to be guilry, ought not to bail but 
it them. | | 5 


. 45. Fifthly, Perſons taken for open and manifeſt of- 
\ Which ſeems to be underſtood of inferior crimes of an 
nous nature, under the degree of felony, as dangerous riots, 
nouring of high treaſon, [f] ſcandalous extortions, conſpira- Le] Dalt. c. 114. 
e by juttices, &c. violent and exorbitant reſcouſes [h] of N * 


puer arretted by virtue of the king's writs, miſpriſion [i] of 42 Affe 8. 


ice fun, premunire, [k] maim, and ſuch like heinous offences, [g] Coke B. & | 


ef no one who is notoriouſly guilty, ſeems to be bailable m—_ 2 5 

| e intent of this ſtatute ; for notwithſtanding, in the latter AIK cw 16 
gs : dann tanding, -* (h) Keilw. 168. 
er re it, it be ſaid generally, That thoſe who are accuſed of a P. Exccu. 147. 

ere M, for which a man ſhall not loſe life or member, are re- * H, 7. 21. 
fred able; yet upon the conſtruction of the whole. it ſeems rea- IIS 168. 
le to qualify the generality of that expreſſion with this li- (K) 6 H. 3. 1. 
bon, that ſuch accuſation ought to be either on a light ſuſ- 
a or if it be on plain and unqueſtionable evidence, that the 
ought to be inconſiderable, for if all perſons whatſoever 
be repleviſable for offences not touching life or member, 
err guilt be never ſo notorious, the above-mentioned general 
ted clauſe, that thoſe who are taken for open offencẽ᷑s ſhall 
repleviſable, muſt be reſtrained to felonies and offences 
Fig member, which ſeems contrary to the moſt obvious rea- 
onfch die purport of it, and alſo to common practice, and that al- 
858 general rule, That bail is only then proper where it ſtands 
rf * whether the party were guilty or innocent; Jed quere. 
on a pry be in great meaſure left to the diſcretion of the 
nile 9 das power to admit others to bail, to judge in what 


their crime is ſo flagrant and enormous, that they ought 
dare the benefit of it. | 


bing | 
ther 
do. 


ers, N 


Sup. fect. 44. : 


a no 
pal 


ted, [a] Kc. appeal another of high treaſon, it ſeems that the 7 Dot, 298% 


the diſcretion [d] of the perſon who hath power to bail [d] Sum. 10 
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Of thoſe who are excluded by the purview of the ſaid 
from the benefit of a replevin, in reſpect of the heinouſne 
crime alledged againſt them, there are four kinds, l. 


who are taken for arſon. , 2; Thoſe who are taken 7,8, * 
money. 3. Thoſe who are taken for falſifying the king 1011 
4. Thoſe who are taken for treaſon, which touches i po 
himſelf, 1 e > om 
Sec. 46. And all ſuchiperſons being expreſsly decly now 
be irrepleviſable, it ſeems clear, That they can in no hie 
delivered out of priſon by the ſheriff, either by virtue 
Jaid writ of „mine replegiando, or withont it: Yet if a oth: be 
at large be accuſed before a ſheriff, on a light ſuſpicion iP, The 
of theſe, or of any other of the above-mentioned Mich 
which always have been agreed to be irrepleviſable | 
-homicide, &c. it ſeems by no means to follow either f 43. 
words or intention of the ſtatute, That the ſheriff is u arcen) 
keep him in priſon till he be delivered by due courſe of ic: : 
but in ſuch a caſe it ſeems to be more reaſonable, that lier ts are 
ſurety of him to appear in a proper court to anſwer ſu be o 
euſation; for it ſeems extremely harſh and contrary uur, 
firſt principles of the law, which favours nothing n be 1 
'the liberty of the ſubject, to put an officer under a needs by 
depriving a man of his liberty upon every accuſation of of this 
crime, be it never ſo weakly grounded. And the wo" bis 
the ſtatute, declaring , perſons to be irrepleviſable court 
crimes, ſeem elearly applicable to ſuch only as are md cl cour 
actual impriſonment, and not to thoſe who are barely H eviſat 
for that none can be properly ſaid to be replevied, bu ervab 
Who, being actually impriſoned, are, upon finding pl ſons 11 
delivered out of cuſtody ; from which it follows, That decke 
not impriſoned are not within the ſtatute : Nay, the lk without 
far from obliging a ſheriff to impriſon a man on every 4 o falloy 
"tion whatſoever of ſuch crimes, that it ſubjects hm, 1 of a re 
as any other perſon, to an action of falſe impriſonment dd, A 
does it without a reaſonable ground; as hath been mort of pe: 
ſhewn in the chapters concerning Arreſts. But if a E by ef 
actually under an arreſt, either of a magiſtrate or pri „ that 
fon, for any of the above-mentioned crimes, it ſeems cle Courts, 
the expreſs words of the ſtatute, that the ſheriff cannot y® the 
him; and it ſeems, that at the common law he ought M dic 
ſafely detained the party ſo arreſted till he could have 08y of a ri 
his legal deliverance, and that the perſon. ſo arreſted klonies 
remedy but by indictment or action of falſe impri rudi 
againſt thoſe who arreſted and delivered him to the hen it ei 
a groundleſs ſuſpicion. But how far the law may àb U NdiRted 
be altered in this point, by the univerſal and allowed "% 


of ſherifts receiving no perſon into their cuſtody, | 


99 
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OTE ATR - | 157 
4 without the warrant of ſome magiſtrate, ſhall be more : 
aidh nfidered in the next e 2d 2d or does 
nest 1 „„ 1 85 | . di | 
p A 47. 1. is certain, That the court of king's; bench ſtill * 3 
n fr od always might, bail perſons in cuſtody for any of theſe AR 2257 


king notwithſtanding this ſtatute; yet in diſcretion it ſeldom 134, 148. 
les th is power but in very ſpecial caſes, as mall be ſhewn in 5 Modern 323. 
MMoviog part of this chapter. | 
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I I am to conlider that part of the purview of the ſaid "Hale 134 1 

5 8 4 * 4 : * | , : * * 
af hich ſhew what perſons are repleviſable. 135 | 
if; WW the better underſtanding whereof, I ſhall endeavour to if 
ciogt I he branch relating to perſons accuſed as principals.— F 


ned ich concerns thoſe Who are charged as acceflaries. 


— 
A 
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er 8. As to the firſt branch, Firſt, thoſe who are indict- 2 Inſt. 190. 

is larceny by inqueſts taken before ſheriffs, or bailiffs, by 

rſe of ice, that is, before theriffs in their torns, and lords in g. p. C. 14 
hat E es are expreſsly declared to be repleviſable; and aceord- Summary 106. 
er bene opinions, thoſe who are indicted or appealed in ae 5 
rar un, of any; ether felony, not expreſsly declared by the 18 EU. i pot 
be irrepleviſable, as robbery or burglary, &c. are re- Coke B. & 
neee de by the ſheriff er officio, - without writ, within the Mainp. c. 5. 

on are this clauſe: Yet the authorities which are brought to 

de wolf this opinion, relate only to the bailment of perſons by 
ole u courts, upon indictments of appeals: of fuch crimes be- 
re m courts, and do of no means prove that ſuch perſons 
ly oP crilable by the ſheriff ex officio, without writ: And 
d, bu ervable, that the writs of mainprife in the regiſtec, 
ing ons indicted only of treſpaſs, before juſtices of peace,. 

That declare, That ſuch perſons cannot be delivered out f. 
he A vicbout the king's ſpecial command; from whence, it 
very o fallow, That ſuch perſons are not within the common 

him, “ replevin' by the ſheriff, without ſome ſuch ſpecial 
amen]. And if perſons indicted - of treſpaſs only, before 

n mol peace, are not within the ordinary remedy of a 

a pe 7 the ſheriff without a writ, ſurely it cannot be 

pri that perſons indicted of higher crimes, and before 

ns cle: courts, can be any way intitled to it: However, in- 

nnot f the faid ſlatute of Weſtminſter 1. exprefsly allows 

ught e difted of larceny before the ſheriff. the ordinary 

ave oY ff 2 replevin, and ex reſsly excludes ſome other par- 

ſted Klonies, and ſays nothing of others, it ſeems a reaſon- 

pri "uction of che ſtatute, That the ſheriff might by 

ic thei” it, either wich or without writ, replevy thoſe who 

y at ü dited before himſelf, or at a court-leet, of thoſe other 

qwed t et exprefsly excepted, as well as thoſe indicted of 


dy, i * And the ſtatute leaving ſuch a latitude to the 
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I relation to the perſons ſo indiQed before himſelf, or 
at 
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at a court-leet, it hath Hen uſual for ſuperior cours 

though they be not within the ſtatute, have yet always | 

great regard to the rules preſcribed by it) to uſe the ſame 
in relation to ſuch erimes, and ſometimes greater, for fad 

cial reaſons, and in ſueh ſpecial caſes; as thall be ſer for RF: 33. 
at large in the following part of this chapter. Vet unge 
ſtanding the ſtatute ſeems generally to allow the beneft oR"* vi 
plevin to all thoſe who are indicted of larceny; &c.withg bf cor 

limitation; yet it hath been always conſtrued to intend only EX 
ſuch perſons indicted of a grand larceny, as are of a ga, tm 
| Regiſter 269. tation, ſhall be repleviſable; and therefore if there be 1 G 
- SP oo. Preſumprions of their guilt, it ſeems that they ought no wth 
16 Ed. 4.5. bailed; but this is in great meaſure to be left to diſcrem in o 
8. P. C. 74. ES | | | 15 uh 
| ooks 


Seck. 49. Szcondly, Thoſe who are impriſoned for 4 20 
ſuſpicion, are likewiſe declared by the ſtatute to be repleiß g pe 
Vet, notwithſtanding the words are general, it hath a wia 

Neg. 83. 169. taken to be the intent of them, That the perſons ſo impri 
F. N. B. 250. ought to be of a good reputation. Alſo it ſeems clear, 
last. 190. th ſtatute means only ſuch perſons as are impriſoned for d 

not exprefsly excepted by it from the benefit of a replevin; 14. 

therefore that this branch cannot extend to perſons impii , te 

for the treaſons mentioned in the ſtatute, arſon, or hon ker 

but only to thoſe taken ſor larceny, robbery, burglary, a be 
like KJonjes, t.? „ | 


1 en | f 192 
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their 
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P nenne 4 . : R 9 let to 
Secf. 50. Thirdly, Thoſe who are impriſoned for pee : 4 

ceny, which does not amount to aboye the value of 1:4" a 

alſo declared by the ſtatute to be replevifable, If they re rc 

2 Inft. 19. not Been accuſed of ſome other larceny before: Andit i. 3. 
I . to be agreed, That there is no neceſſity that ſuch perſon by reaſ 
Vide ſup. A. good Teputarion ; yer upori the conſtruction of the whole from | 
45. if ſuch perſons be taken with the manner, or. confels thai cceſſar 
: &e! or their crime be otherwiſe open and manifeſt, it ſeemylWreputar 
they ought not to be bailed; but if there be any colqur or noſt bu 
bility for their innocence, it feems moſt agteea le to the ical 
of the ſtatute to bail thenmn. 2 benefit o 
OOH ob ee EW BH ee wp of th 
Se. 51. Fourthly, Perſons accuſed of other treſpal nable 
which a man ought not to loſe life or member, are deck Me then 
the ſlatute to be repleviſable; yet perhaps the generality ( ( rule 


- 
* 


clauſe is reſtrained by that other clauſe which declare : t whe 
perſons taken for open and manifeſt offences ſhall not be! * 0 
h ; ore t 


ed, as hath been more fully ſhewn, Sect. 45. 7 
Seer; 62. Fiſthly, The appellee of an approve! 3 Mines 1 
expreſsly declared to be bailable after the death of the 4 * 
unleſs he be a notorious felon, But having already 9 A = 

thewn, Sect. 43. in what. caſes ſuch an appellee is ! ith 


ourts e mall reſer the reader, for this matter, to what is there 

Ways 1 hacerumg it, | V , 

lame þ n a : Tn OP 2 

or {ack 63. Secondly, as to the branch concerning: thoſe who 

t font harged as acceſſaries, 'which is in the following words, 

** fs who' are accuſed of the receipt of thieves or felons, 

elit & of commandment, or of force, or of aid of felony done, 

my || be repleviſable, &c.“ it is obſervable, That notwith-⸗ 

ey pz the ſtatute mentions only thoſe who are acceſſary by 

bye. ing fe'ons, or by commandment, force or aid, yet all | | 

4 * | who are acceſfiry to a felony any (a) other way, as by 2 on 

recon or 27 other procurement, or abetment, have al- F. N. B. 4 80. 

ei been taken to be within the equity of it; and moſt (b) Summary 109. 

books relating to this matter ſeem generally to hold, 3 1 1 

for 8 all acceſſaries, whether to homicide or any other felony, 11, 44, 5 <8. 

epleiß ge till the principal be convicted, or attainted ; and Summa: y 100. 

alway they are bailab!e even after ſuch conviction or attainder, 2. Hale 135. 

imp heir (e) pleading to the indictment, and do not expreſs . 
thelr (o) P 8 ; » jo Mainp. c. 5. 

cle imication or reſtriction, that they be of good fame, or Dyer 1:0. 

for ac ſuſpected, &c. And in the cafe (d) of 25 Edw. 3. 25 Ed. 3. 42. 

levin; herei moron p led of rde s havi 4? Ed, 3.42. 

dhe. 14. wherein a perſon appealed of murder, as having 2 F 

0: the deceaſed in his arms while the other killed him, 39 5 

be let to mainpriſe; the reaſon given for it by the re- 42 Aflize 8. 

iz, becauſe the defendant was in a manner a principal; e 1 

ut otherwiſe being an acceſſary only, he ought to have 2 Hale 1 by oh 

let to mainpriſe by the intent of the ſtatute. Yer I find B. Mainp 58, 

de a quere in the year-bbok of 21 (e) Edw. 4. Whether 94+... 

nes are to be let to bail of courſe? And perhaps it may = KJ. - _ 

bore reaſonable to intend, ia the above cited cafe of 45 Affize 8. 

ly. 3. Thar ſuch perſon was denied the benefit of main- Cent. 27 Ed. 

by reaſon of the notoriety of his guilt ; for it ſeems clear, E. co- 178. 

rom the (f) Regi/fter, (g) Fitzherbert, and (h) Dalton, Ie] 11 Ed. 4. 

acefſaries to felonies are not to be bailed unleſs they be of 2 3 

reputation ; and if the want of a good reputation, which [+] ment 

voſt but a very flight inducement to preſume them guilty (2) F. N B. 

pmicular crime, be a good cauſe ro exclude them from 259, 

benefit of mainpriſe, which is given them by the general (, : —— 

of the ſtatute, it ſeems ſtrange, the ſtrong and un- : 

able evidence of their guilt ſhould not much more 

Me them from it; eſpecially conſidering, that it is an 

rule, () That bail is only proper where it ſtands in- Li] Sup. ſ. 48: 

ſent whether the perſon accuſed were guilty or innocent. | 

fire latter ſtatutes have, in many caſes, excluded acceſſa- 

before the fact from the benefit of clergy, it ſeems abſurd 

„ That perfons notoriouſly guilty of being acceffary to 

"mes which exclude them from the benefit of clergy, 

1 to bail; whereas if they had been committed 

1 wy the like evidence of guilt, as principals, for 

Win the benefit of clergy, or even for inferior of- 
fences 


„ 


fences of an enormous nature, they could not have hat of 
privilege: And therefore ſince the general words of tif þ per 
concerning the repleviſing of acceſſaries, are agreed wy 7.58 
the above-mentioned limitations, That they vught to bed baile 
reputation, and alſo to plead firſt to the indictment, if th och p 
cipal be attainted; why ſhould it not be reaſonable q the | 
this farther reſtriction, That their guilt be not notorious in gr 
ſeems admitted to be implied in moſt of the other clauſe; d tion 
ſtatute, which yet are penned in as general words as that > of f 
. Ing to acceſſaries. But this matter ſeems at this day ta ben i ann 
yond all queſtion, by 31 Car. 2. c, 2.1. 21. By which whic 
cited, That many times perſons charged with petit h ed, 
or felony, or as acceſſaries thereunto, are committed oni on e 
only, whereupon they are bailable or not, according a ti dus v 
cumſtances making out that ſuſpicion, are more or le ane 
&c.“ And thereupon it is enacted, That no perſon ſo ci very { 
* ſhall be removed or bailed by virtue of that ad, M nce: 
manner than he might before,” From which it ſeems 
to follow, That where there are ſtrong preſumptionsd 
- — againſt a perſon ſo charged, he neither was bailable ber 
ſtatute, nor is now bailable by virtue of it. 


As to the ſecond point, wiz. In what caſes bail is g 

by a juſtice. of peace, I ſhall ,endeavour to ſhew, Howl 

is grantable by conſtruction of the ſtatutes and commiſion 
gives juſtices of peace a juriſdiction over, certain crimes, wi 
—4 any thing concerning the power of granting bal; 
How far it is grantable by the ſtatutes ſpecially relating 1 
power of granting bail. "dc 
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Inprize, 
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Seck. 54. As to the firſt, point it ſeems, That where 
tices of peace have juriſdiction of a crime, they may hi 
75 perſon indicted before them, of ſuch crime, upon ſueh an 

2 Y 105+ ſtances for which other courts may bail the perſon ſo wd ped, | 
Coke, B. & before them; for that it ſeems to be a good general ruls of the 
Mainp. 6. ſo far as any perſons are judges of any crime fo far tle t mais 
— 347» power of bailing a perſon indicted before them of ſuci e juf 
2 77 And, upon this ground, it ſeems clear, That any two W man 
of peace, whereof one is of the quorum, may of comma, and 


I | bail perſons indicted before the ſeſſions of juſtices of printed, 
1 that any two ſuch juſtices a hear and determine the vn, o 
1 (4) See the ment, (a) Allo it hath been holden, That any one u ba. 
vl * above peace hath the like power in relation to perſons fo r 1 or | 
TH Cromptenzgy, becauſe every ſuch juſtice, being a judge of the court oed 
234, 235- to determine the offence, ſeems conſequently to have wa 
Summary 105, tionary power of judging whefher it be bailable,"and next g 

mitting the party to bail. And this ſeems to be implied = 

: ſtatute of 1 Rich, 3. c. 3. which giving one juſtice #1 e abe g 


63 of 
by 


* e | 
« of bailing perſons arreſted for felony, In like form as 
þ perſons had been indicted at ſeſſions,” elearly ſuppoſes, 
lunch perſons had been indicted at ſeſſions, they might have 
bailed by any one juſtice: And if any one juſtice of peace 
och power of bailing the perſons ſo indied at ſeſſions, be- 
dhe ſtatutes ſpecially relating to the power of juſtices of 
in granting bail, it ſeems, That he ſtill has the ſame power 
lation to perſons ſo indicted of any bailable crime under the 
e of felony ; becauſe the ſaid ſtatures ſeem not to reſtrain 
any fuch caſe, under the degree of felony, from any 
which he lawfully might claim before. Alſo'it ſeems to 
ed, That any one juſtice of peace might always in his 
tion either bail or impriſon one who has given another a 
ous wonnd, according as it ſhall appear from the whole 


very ſuch juſtice being a principal conſervator of the peace, 
Fence at preſent being only an enormous breach thereof, and 
gay, ſeems properly to come under his conuſance. | 


55. As to the ſecond point; diz. How far bail. is 
ble by juſtices of peace, by virtue of the ſtatutes ſpecial- 
lating to their power of granting bail, it is recited by, 
.3.C. 3. * That divers perſons had been daily arreſted 
priſoned for ſuſpicion of felony, ſometime of malice and 


0 Ine of a light ſuſpicion, and ſo kept in priſon, without bail 
wy nprize, to their great vexation and trouble :” And there- 
ItisenaRted, © Thar every juſtice of peace in every ſhire, 


or town, may, by his or their diſcretion, let ſuch pri- 
ers and perſons ſo arreſted to bail or mainprize, in like 
b 25 though the ſame priſoners, or perſons, were indicted 
a tf of record, before the ſame juſtices at their ſeſſions.” | 


{© wi 56. But it is recited by 3 Hen. + 0-4 4 That by 


rule, of the ſaid ſtatute of 1 Rich. 3. divers perſons: which 
ir they ot mainpernable, were oftentimes let to bail and main- 


ſuch OR bf juſtices of peace, againtt the due form of law, 
tue JP) many felons had eſcaped, to the great diſpleaſure of 
mas, and annoyance of his liege people ;” and thereupon 
hated, © That the juſtices of peace in every ſhire, city, 


* 


2 Hale 137 


ſtances, that the party is moſt, likely to live or die, for 


2 Hale 137. 


e err, or two of them at leaſt, whereof one io be of the 
ne JW", have authority and power to let any ſuch pri- 
ſo er perſons mainpernable by law, that have been 
urt wil Moned within their ſeveral counties, city, or town, to 
ve 14 or malpprize, unto their next general ſeſſiuns, or unto 


bert general gaol-delivery of the ſame gaols, in every 
* 7 = a 5 E 
plied beit, or town, as well within franchiſes as without, 


ce d ab gaols be or hereafter ſhall be. And that the ſaid 


of 2 ; . : . . 
peace, or one of them, ſo taking any ſuch bail or 
A | | „ mainprize, 


8 * — p 
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and yet the rather to hide theic affections in that behalf. lu 


* 


* 


„ mainprize, do certify the ſame at the next general ſe 
the peace, or the next general gaol-delivery of any ſucky 
in every ſuch county, city, or towu, next followiig f 
any ſuch bail or mainprize ſo taken; on pain to forfeit 
king for every default thereupon recorded, 101. Ang 
< afpreſaid act, giving authority and power in the premiſſy 
any - juſtice of the peace by himſelf, be in that bebalfut 
void, and of none effect i 3 3 


Beck. 87. And it is recited by 1 & 2 Ph. and Mary, 6 
That ſince the ſaid ſtatute of 3 Hen. 7. one juſtice o 
in the name of himſelf, and one other of the juſtices hid 
nion, not making the ſaid juſtice party nor privy unto th 
wherefore the priſoner ſhould be bailed, had oftentimes by 
{ter labour and means, ſet at large the greateſt and nat 


offenders, ſuch as be not repleviſable by the laws of this ma 


nified the. cauſe of their apprehenſion to be only for ſuſpia 
felony ; whereby the ſaid offenders had and did daily ele 
 aſhment, &c.“ And thereupon it is enacted, © That fr 
„ firſt day of April then next coming, no juſtice or jufi 
peace ſhall let to bail or mainprize.any ſuch perſon or pe 
* who for any offence or offences, by them or any of then 
* mitted, be declared not to be repleviſed, or be forbid 
& repleviſed or bailed by the above-mentioned ſtatute | 
« minſter 1. | L 


> / P 


Seck. 58. And it is further enacted, par. 3. Tit 
* perſon or perſons arreſted for manſlaughter or felony, 
<« picion of manſlaughter or felony, being bailable by tl 
* ſhall not be let to bail or mainprize by any juſtices ff 
„if it be not in open ſeſſions, except it be by two jul 
peace at the leaſt, whereof one to be of the quorum, . T2 
fame juſtices to be preſent together at the time fl , my 
* bailmenr or mainprize; which bailment or mainp" Th 
ſhall certify in writing ſubſcribed or ſigned with 0488 a. 
* hands, at the next general gaol-delivery to be holde 
* the county where the ſaid perſon or perſons ſhall be U 
„ or ſuſpected.” | | . 
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Seck. 59. And it is farther, enacted, par. 4. Tiitl 
e juſtices, or one of them, being of the quorum, When n 
« priſoner is brought before them for any manſlaughte!* 
ny, before any bailment or mainprize, ſhall take rhe 
e nation of the faid priſoner, and information of 
„bring him, of the fact and circumſtances thereof 
« fame, or as much thereof as ſhall be material to fn 
« felony, ſhall put in writing, before they make the fi 
ment; which {aid examination, together with the 
ment, the ſaid juſtices ſhall certify at the next gem 
« delivery to be holden within the limits of their comm 
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65, And it is farther enaRed, par, 5. * That the ſaid 
tices ſhall have authority to bind all fuch by recognizance 


obligation, as do declare any thing material to, prove the 


1 offences or felonies, , to £ppear at the next general gaol- 


ah 1 1 j - 4 4 
livery ta be holden within the county, city, or town corpo- 


te, where the trial thereof, ſhall be, and then and there to 


je evidence againſt the. party at the time of his trial, and 


all certify as well. the fame evidence, as ſuch bond or bonds 
writing as he ſhall take, at or before the time of his faid 


ice of quorum ſhall offend in any thing, contrary to the true 
ent and meaning of this act; the juſtices of gaol-delivery, 
ere ſuch offence ſhall happen to be committed, upon due 
of thereof, by examination before them, ſhall for every 


h offence ſet ſuch-fine on every of the ſame juſtices, as 


ſame juſtices of gaol-delivery ſhall think meet, &c.“ 
7. 61. But it is provided, par. 6. 
| coroners, within the city of London, and the county of 
Wdleſex, and in other cities, boroughs, and towns corpo- 
, ſhall, within their ſeveral juriſdictions, have authdri- 
o let to bail felons and priſoners, in ſuch manner and form 
hey had been before accuſtomed ; and alſo ſhall take exa- 
ations and bonds, as is aforeſaid, upon every bailment by 
m made, and certify every ſuch bailment, bond and exa- 
ation, at the next general gaol-delivery, &c.”, | 


In theſe ſtatutes the -following particulars appear moſt 
able, 5 JR Be. 


62. Firſt, that it ſeems clearly to be implied by the 


i thereof to be had or made. And in caſe any juſtice of 


« That juſtices of peace, 


mentioned ftatute of 1 Rich. 3. c. 3. which authoriſed _ 
e juſtice of peace to bail a perſon on a ſhght ſuſpicion of 


in like manner as if ſuch perſon had been indicted at 
„ That before that ſtature juſtices of peace could bail 
ly for felony, who had been indicted of it before them. 
j parity of reaſon it ſeems-alfo to follow, That they had 
er to bail perſons for any other crime before ſuch in- 
nt, unleſs it were an offence directly tending to the 
of the peace, the bailing of perſons for which ſeems 
to come under their conuſance as conſer vators of the 
Aud therefore it ſeems difficult to maintain the power 
alice of the peace to bail a perſon for any other crime, 
it be by ſome ſtature limited to the conuſance of one 
or the party. have been indicted” for it at ſeſſions, be- 
"© commiſſion in giving a juſtice a general juriſdiction 
Merime, ſhall be conſtrued ſo far only to give him a 
0 biil a perſon accuſed of it, as it makes him a judge 
I ii REO of 


0 


Coke, bail and 
mainp. c. 6. 

2 Hale 137, 
138. | 


Supra ſect. g4. 


n 
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5 of it, which he cannot be till it come regular] y before ti 
LD indictment; and the ſtatutes aboye-mentioned ſpecial 
lating to the power of juſtices of peace, in granting bai 
preſsly require the conuſance of two juſtices. _ 


| Heck. 63. Secondly, That juſtices of peace 0 no pont 
bail any perſon not repleviſable by the above- mentioned {x 
of Weſtminſter 1. c. 15. from whence it ſeems to follow, 


J. - © 138, a perſon under the actual commitment or arreſt of a iged 
| / magiſtrate, or even of a private per ſon, for any crime deck it ſe 
to be irrepleviſable by that ſtatute, as treaſon againſt the H; de 


perſon, arſon, &c. cannot be delivered from his impriſonmet 

the bailment of any juſtice of peace. Vet if a perſon at 

be orfly accuſed of any ſuch crime, on a light ſuſpicion, be 

a juſtice of peace, it ſeems that the juſtice ought not to on 

him, but to take ſurety of him to appear before a proper a 

RE as hath been more fully ſhewn in relation to the ſheriff, { 
| 46. And inaſmuch as the above-mentioned ſtatute of 1 &: 

and Mary, c. 13. expreſsly mentions the bailing of perla 

" manſlaughter, as well as for other felonies, there can be nod 

but that juſtices of peace may, by force thereof, ſafely bail 
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_— 1.33. perſon impriſoned on a flight ſuſpicion of a fact, clearly appt 102 
Zed vide ing to be no higher an offence than manſlaughter, and much adm 
2 Hale 138. if it appear to amount to no more than homicide by mihi appe: 
Boll 268. ture, or in ſelf-defence. Yet it ſeems to be agreed, Tha WWlincif 
Dalton c. 114; Juſtices muſt, at their peril, take care that the offence in Ices ma) 
Summary 99. amounted not to murder; and that they ought in no caſe v be ab 
3 346, any perſon who manifeſtly appears to have been guilty of n for e 
4 the homicides above-mentioned, either by his own cone it is ob 


ntenanc 
if juſti 
in the 
ſeems: 
fnd any 

circumf 
other 
do, as 


or the notoriety of the fact, not only becauſe the above quem 

1 ed ſtatute of Weſtminſter 1. c. 15. which is the pattern rel 
Sup. ſect. 44, ed by 1 & 2 Ph. and My, for the direction of juſtices off 
45. in relation to bail, expreſsly excludes all perſons from the 

| -* 3/4 fit of it which are guilty of open and manifeſt offences; bu 
2 Js becauſe the ſtatute of Glouceſter, c. 9. is expreſs, That all 

ſons who are guilty of homicide, by miſadventure or in {el 

fence, ſhall be kept in priſon till the next coming of the jui 

itinerant, or of gav[-delivery. - 
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Seck. 64. Thirdly, That the chief import of theſe tit 
is to ſhew in what manner perſons are to be bailed by | 
of peace, and not to declare what perſons are bailadi) 
them; in relation to which matter, the old rule; q 
ſtature of Weſtminſter 1. are generally ſtill to be fo 
Eo which extending only to criminal offences punichable e 
1 - ©  ordinaty, way by indictment before the ſheriff, ke. sf 
=. power to bail perſons taken on proceſs in civil 8 7 
eontempts to ſuperior courts, as by proceſs of rebel gr? | 


to the 
IS grante 


0 ned by 


hf 
1 
= 
+| \ 
i 
' 


d {tn 


ow, 


any a 


7 deck 
the l 
men 
n at la 


OF, B&ALLL 


15 - 


8. P. C. 74. 


F. Corone 384. 


B. Mainp. 1 


(b) Crom. 183. 
Maiop. 7 | 


d)-Crom.1g 4, 
% Sn 
104, 105, 
extending to juſtices of gavl-delivery, ſeems to leave them a Vide ſup. ſect. 
nionary power in thoſe caſes wherein it reſtrains the ſheriff > gen 114 
6 admitting perſons to bail. And therefore if a defendant (t) 2 Iaſt. 185. 
n appeal of death, plead an excommunication in diſability of 186. A 
paintiff, it ſeems to be holden by Staundford, (g) That fuch (8) S. P. C. 72. 
ces may bail the defendant from day to day, till the plaintiff 
Il be abſalved, for that otherwiſe the defendant might he in 
nn for ever, without any opportunity of coming to his trial. 
it is obſervable, That the books (h) which are cited for the (h) p. Mainp. 
ntenance of this opinion, ſpeak only of an appeal of robbery : 6. TE 
if juſtices of gaol-delivery have ſuch power of bailing per- r hog 
Fin the caſe of death, on the circumſtances above-mentioned, 5... — 
ſeems agreed in the caſes ahove- cited that they have, Ido 
nd any reaſon why they may not, as well upon other ſueh 


F circumſtances, bail perſons indicted or appealed before them 


other crime, in ſuch manner as the court of king's bench 
do, as ſhall be more fully ſhewn under the next point. 


s ro the fourth point, dig. Where bail is grantable by the 
of Weſtminſter-hall, I ſhall endeavour to ſhew, Firſt, 
Fe 1t 1s grantable by the court of king's bench. Secondly, 
Me by the other courts of Weſtminſter-hall. | 


tothe firſt of theſe points I ſhall conſider, Firſt, Where 
* grantable by the court of king's bench, to a perſon im- 


med by the king's ſpecial command, or by the order of his 
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(b) 1 Leon. o. ed authority, pretended to be derived from any patent whi 
1 And, 297. eyer, contrary to law, it ſeems that the ſaid court hath f ny, 4: 


loans, and Firſt, moved the court of king s benc 
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2 privy council. Secondly, Where to a perſon. committed 11 ion, 

| ther houſe of parliament. I hirdly, Where to one donn els it 

by the court of chancery. Fourthly, Where to one cena 


by an inferior court of record. Fifthly, Where to one em Vw 

ly excluded by the above-mentioned ſtatute of Weſtuin ut te 

c. 15. from the common benefit of a replevin by the ſheril f rec 
Seck. 66. As to the firſt of theſe. particulars, vis. Where at th 

is grantable by the court of kings bench to a perſon impiieure, 
by the king's ſpecial command, or by the order of the HM ins of 


(a) 5 Mod. 78. council. I; do not find but that Wherever (a) a commimei i bout 
x Sid. 143. the privy council hath ſpecially expreſſed the crime for wic nat 
| -4 ack — <A party hath been committed, this court has always admitte(\* ſup 
1 Burrow 460, to bail, on the like circumſtances on which, in diſcretion, i oppor 


Shebbear's grant bail on other commitments. (b) And wherever it h ith 


caſe. & 51 Ber. , Pa Fen Bun 
Palmer 669 peared, that perſons have been impriſoned by colour of ani x 3 


8 dae diſcharged the perſons ſo impriſoned, without bail. Bu H en 
(e) 33 H. 6.28, have been formerly many opinions, (e), That perſons counilip inſiſte 


1 And. 2988. by the ſpecial command of the king, or of his privy cup: whi 


Rs l 2 without expreſſing any other cauſe of the commitment, wer "ny 
182. 219. CE wh *. Ne of Intendt 
Con; Mo. 839. bailable by any court whatſoever, without ſome 1ntimatiy 


x And. 168. the king's conſent. to ſuch bailment, by letter. from thep Fiano, 


See the argu- council, or otherwiſe. And a diſtinction (d) was taken byl aks oi 


Wl not | 
thoug! 
n balli 


ments on the | an | 7 ; 
0 
n $6/pus between a commitment by one of the privy council, and 20 


concer2ing mitnient by the whole body; and that the former ought i 
loans g., 82, to ſet forth ſome other cauſe of the commitment beſides the 


BE Leg 7e, wand of the perſon who made its but that the later gf , 
—T. „„ è inns oi: inn”. 
: . SO x E | en 1 lons co 
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3 Seck. 67. Bus. this matter came afterwards to be rged uf 

(e) See the ar- ſolemnly debated in the famous caſe. (e) of Sir John © + 6 

che habens cor. and others, who being impriſoned. by a warrant from the E ; 8 

pus concerning council, about the third year of the reigh of king Charls N 

to admit them t0 2 . 

— th's upon their habeas corpus whereupon 1t was returned, 10 3 ; 

F. 458, Kc. Were detained in the priſon of the Fleet by the ſpeci! Sj 

mand of the king, ſignified to the warden by a war oe 

ſome of the members of the privy council, in which wl . 3a 

no other cauſe of the impriſunment was contained but 1 1 

ſpecial command: | And it was ſtrongly urged on the bebe MY 1 

the priſoners, That ſuch impriſoninent is 'againft the fail of 

Magna Charta, c. 29. which provides, © That n0 ny Wo 

< ſhall be taken or impriſoned, and that the king will not} WU 

„upon him, nor condemn him, but by the judgment 4 5 00 

8 4. peers, or the law of the land; and alſo again Koch 

(f) 28 Ed. 3.4. Other ſtatutes (f) made in affirmance of Magna yy Wc 
28 Ed. 3.3. Which it is ordained, © That no man ſhall be taken 9 
42 Ed. 3. 3. | „% COL gn Rep 25 | 
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jon, Or ſuggeſtion, made to the king or to his council, un- 
of; it be by indictment or preſentment, or by proeeſs by ori- 
final writ; and that no man ſhall be impriſoned, &c. with- 
hut being brought to anſwer by due proceſs of law; nor be 
ut to aulwer without prefentment before juſtices, or matter 
f record, or by due proceſs, and writ original.“ And it was 
ed, That the liberty of the {ubje& would be precarious, and 
hero at the king's mercy, if perſons who happen to ineur his diſ 
ure re, for what perhaps the law eſteems no crime, ſhould by 
TY ins of ſuch a commitment be liable to be for ever impriſoned, 
bout any pollibility of redreſs; and that it ſeems inconſiſtent 
natural juſtice to expoſe a man to ſo ſevere a puniſhment 


eril 


1tment | 


7 a ſuppoſed crime, alledged ___ him, without giving him 
| opportunity of clearing him elf by a lawful trial. And it 


_ c farther urged, . That according to the opinion of Sir John 


an cham, in the time of king Edward the Fourth, the king 1 H. ,, 4. 
| id not ſo much as arreſt a man upon ſuſpicion of treaſon or 2 Hale 131. 
hay, as any of his ſubjects may; for that if the king ſhould 
wrong, the party could have no action againſt him. Alſo it 
z inſiſted, That the preamble of the ſtatute of Weſtminſter: 1. 
which declares, That perſons impriſoned by the king's 
_ mmand have always been taken to be irrepleviſable ;”. muſt 
ro iitended only of a replevin by the common writ de homine re- 
ihe 2, or by the ſheriff ex offic!y without writ, for that it 
n b oaly of a replevin by ſheriffs and others; and therefore 
ada not be taken to extend to ſuperior courts. And it was ne- 
cht ba £20 ght, that the court of king's bench was reſtrained by it 
"the oF" bailing perſons impriſoned for homicide; and yet all ſuch 
equally declared by the ſtatute to be irrepleviſable. Many 
eedents, alſo, were alleged, whereby it appeared, Thar 
ſons committed by the kings ſpecial command had been diſ- 
ed upon writs of habeas corpus. ER FEY 


it WAY 
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Bur l 
"owl 
V cam ) 


er les 


et. 63. But on the other ſide it was argued, That ſuch 
Pnitaent could not reaſonably be intended to be againſt the 
new of the ſtatutes above cited, inaſmuch as the ſaid 
te of Weſtminſter 1. c. 15. which was made in the very 
t reign aſter that in which the ſtatute of Magna Charta 
made, it was declared to be a ſettled and undoubted point, 


t ſeems to be agreed, is to be underſtood of the king's 36. 

al, abſolute, and extrajudicial command, are nat reple- 

ve: And it cannot be imagined that ſo high a regard ſhould 

Pad to tuch a commitment, if it were thought to be illegal, 

& Contrary to Magna Charta. And it was infiſted, That 

umtments of this kind have often been allowed by the 

ns () of juſtice, and are mentioned by authors (b) of the (a) Vide ſup. 

credit ſince the above- cited ſtatutes, without any the leaſt fect. 66. | 

x01 to their legality, and as depriving. the party im- * N 
1 M 4 | priſoned F. N. B. 66. 


It perſons committed by the command of the king, which, Vide ſup. ſect. 
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priſoned by them from the common benef.t of the writ of 

vin. And it was alſo ſtrongly urged, That there are oft 

eret cauſes not fit to be divulged, which may make it nes, 

for the ſafety of the ſtate, in ſome particular-circunſtang | 

reſtrain ſome perſons from their liberty for a certain tine 

tthat the king, who is entirely entruſted with the managenen 
ſtate- affairs, thall be preſumed always to act for the pubſick pu 

and that it is immodeſt for any of his courts to queſtion the i 

tice of his proceedings of this kind, which the law ſeems wi 

ly to have left to his wiſdom, or to ſuffer a ſuggeſtion thy 

_ abuſes his prerogative to cover oppreſſion ; and that the ſj 

Ruch. Col. part is in no danger of perpetual impriſonment on this account, 
1. fol, 510. that the court of king's bench hath always uſed a diſcreting 


f. 70. 
me of 

Ivy Cot 
„the c 


his hah 


. 7b. 


power over ſuch commirments, as well as all others, and _ 

fore upon ſpecial circumſtances of hardthip, may admit perl 
under ſuch. commirnients to bail; but that where there wy A # 
thing extraordinary in the caſe, it hath: been the general co hed of 
of the court nat to do it without a ſpecial order from the com d or v 

for it, as appeared from the examination of moſt of the p tde con 
dents relating to this matter. And therefore in the caſe abe lad 
mentioned the court of king's bench was unanimous in opiig ſuch 


That Sir John Corbet, and the other gentlemen ſo committeli judges 


1 Roll 423 


See the argu- the king's ſpecial command, as is above-mentioned, had no l with 
ments on the prima facie, to demand the benefit of bail, without the con ar fe 
CC. = Ent; HR PAO” fs ti 
oned, page 81 Ri eh a e, een en e (2.5 all ane 
Ruth. Col. part Sed. 69. But this matter being afterwards conſidered Mer | 
3 parliament, and it being the general opinion,” That the di | be, 2 
* n reaſon why thoſe gentlemen incurred the king's diſpleaſure anda 
their refuſal to pay the loans, 'which, as they infiſted, wt — 

demanded of them without ſufficient authority; and it bei who 

evident, Fhat if there were no certain legal remedy forti la ox 

liberty of the ſubje& againſt ſuch a ſtrain of the prerogatni Priſon 

no man could be ſafe in maintaining his property, either! 0 th 

parliament, or out of it, againſt a Tifputed demand from! ay 


crown, but would be liable to a diſcretionary impriſonmen 
and that under colour of law, without any certain redrel nl 
the law; it was thought neceſſary on this occaſion to draw! 
the famous petition of right, which was afterwards aſſentel 


Ike wil 
pument, 
luch re 


1 | by the king, wherein, among other things, the lords and cl 2 
do. Col. part mons complain to the king, That againſt the tenor of f 3 
1 r n n 2 Fo; Hes £4464 1 r By 5 54 or not 
UW (>) Supra fect, above (a) cited ſtatutes, divers ſybjeQs had then of hte Tt 
4 66. impriſoned, without any cauſe ſhewed; and when for Wen, 
deliverance. they had been brought before juſtices by um 75 

of habeas corpus, there to undergo and receive as the ch ay 

- © ſhould order, and their keepers commanded to cert! en a 

cauſes of their detainer, no cauſe had been certified, Þ 12 


| that they were detzined by his majeſty's ſpecial comma 
_— ſignified by the lords of his privy council, and yet we © 
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turne 
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d back to ſeveral priſons, without being charged with any - 

to which they might make anſwer according to the law : 

thereupon the ſaid lords and commons, among other things, 


ly pray, That no freeman, in auy ſuch manner as is before 
boned, be impriſoned, or detained, &c.“ | 


7. 70. And it ſeems to have been generally agreed, fince Vide. C. Car. 
me of this petition, That wherever any commitment by 597: 579- 59H 
ivy council hath not expreſſed, with ſoine convenient cer- * Hale 144. 
the crime alleged againft the party, he ought to be bailed Vide f. 16. 


his habeas corpus. | notes. 


. 7%. And for the greater ſecurity of the liberty of the See Lord 

, againſt commitments by the command of the king, or di. meer na 
privy council, it is farther provided and enacted, by 16 effect bf 4 
.c. 10 f. 8.“ That. if any perſon ſhall be committed, re- ſtatute, as to its 
ined of his liberty, or ſuffer impriſonment by the com- giving an im- 
id or warrant of the king's inajeſty, in his own perſon, or COT 1 
the command or warrant of the council- board, or of any ſtate and privy 
he leds or others of his majeſty's privy council ; That in ©9®{cllors to 

J luch caſe, every ſuch perſon upon demand or motion to RY "4 
judges of the king's bench or common pleas, in open court, 11 9. . 
| without _—_ upon any pretence whatſoever, for the - 

nary fees uſually paid for the ſame, have forthwith grant- 

no him a writ of habeas corpus, to be directed generally 

all and every ſheriff, gaoler, miniſter, officer, or other 

u in whoſe cuſtody the party committed or reſtrained 

| be, and ſuch ſheriff, & c. ſhall, at the return of the ſaid 

and according to the command thereof, on due and con- 

| notice thereof given unto him, at the charge of the 

i den who requires or procures ſuch writ, and on ſeturi- 

(© bs on bond green, to pay the charges of carrying back 

rogatin priſoner, if he ſhall be remanded by the court, &c. whick 

Mo” a ſhall be ordered by the court, bring or cauſe to be 

from f 8 ee of the party before the judges of the court, 

ſonmedl " tence the lame writ ſhall iſſue, in open court, and ſhall 

eb i eile certify the true cauſe of ſuch his detainer or im- 

1120 =, and thereupon the court within three court-days 

rented buch return made and delivered (a) in open court ſhall, ( ; 
bs ts ws ; (a) See 1 Sid, 
nd e 3 mine and determine whether the cauſe of 8. 

rofl ——_—_— appearing upon the ſaid return, be juſt and 1 Keble 305. 
ate bet Kar thall thereupon da what to juſtice ſha]) apper- Foy. 
or th c 4 delivering, bailing, or remanding the priſoner : 
by un 7 ing mall be otherwife wilfully done, or omit- 
he con 3 by any judge, juſtice, officer, or other perſon 
rl n . ge to the true meaning hereof, Thar 
RR 3 thall forfeit to the party grieve, 
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4 tions of the council board, and to the commitments, reſy 
and impriſonments of any perſon or perſons, made] 
© 4. manded or awarded, by the king's majeſty, his heing 
% eeſſors, in their own perſon, or by the lords and othend 


* 


« privy council, and eyery one of them.“ 


-n, Set. 73. As to the ſecond particular, wie. When 
Chanery's 9 grantable by the court of king's bench, to a perſon inp 
Caſe, 12 Rep. by either houſe of parliament, There can be no doubt by 
83. ., . the higheſt regard is to be paid to all the proceedings of 
Bn! fs of thoſe houſes, and that wherever the contrary does nt 
| LaShafrbury* ly and expreſsly appear, it ſhall be preſumed that they af 
Cale. in their juriſdiction, and agreeable to the uſages of parli 
2 bear and the rules of law and juſtice: And therefore, whe 
Cale; Bur- ſtands indifferent upon the return of a habeas corpus, wi 
row 469. and commitment by either of thoſe houſes were ſtriQly legal 
the cates cited. and the parliament be ſtill ſitting, I can find no precedent 

— pi | priſoner hath been bailed by the court of king's bench, 
's cannot but be expected, that thoſe houſes would be apt b 
an attempt of this kind, which might ſeem to carry wil 
. Implicit reflection on their. honour, as unjuſtly, depriving! 
je& of his liberty, and putting him under a neceſſity of d 

irg juſtice from another court, by unreaſonably refuing 

ſtore him to it; which ſurely ſhall never be intended, 
their proceeding are capable of a more favourable com 
- And therefore in the Lord Shaftſbury's caſe, who, upon ba 

corpus in the king's bench, was returned to have been ca 
by the houſe of Iords for his high contempt commited 
that houle; the court would not take notice of any end 
againſt the form of the commitment, as that it was too 
and did not expreſs the nature of the contempt, or in wil 

it was committed, &c. for that it ſhall be. preſumed, 

was ſuch for which the lords might lawfully make ſuch A 

and no other. court ſhall preſcribe to chem in what fo | 

ought to make it. But if it be demanded, in caſe a fubje&! 

be committed by either of thoſe houſes, for a matter | 

out of their juriſdiction, what remedy can he have! 2 

That it cannot well be 1magined that the law, which k 

nothing more than the liberty of the ſubject. thould ob 
remedy. againſt commitments by the king himlelt, 114 
be illegal, and yet gives us no manner of redreſs 294 
mitment by our fellow ſubjects, equally appearing to ; 
ranted. But as this is a caſe, which, I am perſuaded, 

happen, it ſeems needleſs over nicely to examine It: 


| | 2 
: * . 5 . 2 , 1 memorable"! 
Tx dectrine contained in this ſection has been confirmed in ſeyeral meme 
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bouſe of commons for a contempt of privilege. A hateas corpus iſſued; and Wright, \ 
2nd Poſter were clear that the court of king's bench had no juriſdiction in the caſe; 

both houſes of parliament, in -concurrence with every court of record, even tbe 
has an excluſive right to commit for a conterapt. Lord Holt alſo thought the righit 
for contempts committed 1N THE FACE of the houſe, 1 Wilſon 299—In Eaſter 
3 Geo, 3. C. B. on Mr. Wilkes's cale (vide infra c. 16.) Pratt, C. J. and the whole 
declared they had no power to decide upon che privileges of parliament.— Lord 
in the caſe of Entick v, Carrington, Mich 6. Geo. 3. 31 St. Tr. 317. ſays, the 


U, 


hereh f that aſſembly (viz, houſe of commons) are original and ſelf- created; they are pa- 
WM it to our juriſdict ion, and above the reach of injunction, prohibition, or error—And 


er Term, 11 Geo. 3. Brafs Croſby, elq; lord mayor of London and a member of par- 


was brought to the common plea», on a habeas corpus at common law, to bEte- 
fom 2 commitment by virtue of the ſpeaker's warrant for a. contempt. De Grey 


ſelivered the uhanimous opinion of the court, that the houſe of commons are the ex- 


bt bt 
$ of4 


"on arbiters of their own peculiar- privileges, 4 laſt, 47. Dyer 59, that their power of 
y ad ting is inherent from the very nature of theri inſtitution, 3 Jac. 1. c. 13. Aſhby and 
parle 8 St. Tr. 90. Ld Raymond 938. that their adjudication is tantamount to a convicti- 
whe [their commitment equal to an execution, and that no court can diſcharge a priſoner 


* 0 
egal 


EA 


tted in execution by another cohrt, Cto. Car. 68, His Lordſhip was accordingly 
bed, 2 Black 755. 3 Wilſon 188. Brac ts 906 $ —_— 


74. However it ſeems agreed, That a perſon commit- Skinner 56, 


= ra contempt, by the order of either houſe of parliament, 163.52). 
4 4 e diſcharged by the court of king's bench after a diſſolution 
1. brozation of the parliament, Whether he were committed 
Wy > the ſeſſions, or afterwards ; for that all the orders of par- 
fü it are determined by a diſſolution; or prorogation; and 


atters before either houſe muſt be commenced a- new at 
xt parliament, except only in the caſe of a writ of error: 1 Keb. 871. 
f the ſubject ſhould be deprived of his liberty till the next 37> 358. 


| — YES NOW 5 1 Sid. 246. 
ent, which perhaps may not meet again in many years, 11 ; 


1ded, 
conltnl 
on his 


nod 
i could ſay when his impriſonment would end. e. ; 80 155. 
Þ 75. But it is holden in Shower's Reports, that a lord 80 f 105. 
** med by the houſe of lords, on an impeachm̃ent of treaſon, 5 
ied, erwards pardoned, cannot be diſcharged by the court of 

ch u bench, becauſe the impeachment being in a ſuperior court, 

at bon mut be pleaded there; and the commitment being 


lords, the king's bench cannot take conuſance of it. Vet TY 


ubject! „„ See e 
ö Ds to have been taken for granted in the Lord Stafford's caſe, 


er = | © 24 . een Gn toc 6c . . .. a 
2715 the court of king's bench may, in their diſcretion, bail a 
"hich pon. an impeachment of high treaſon, which in that caſe they 


to do, not as a matter out of their power, but as a thing = rk 


they were not bound to do, and improper on conſideration , 62, 163. 


gane Mole circurnſtances... And though the reaſons above cited Carihew 132, 
o be wers Reports ſeems proper to prove, That the court of 33. 

q bench ca gif | . . % Satkeld g03. 
ed, wi | anot diſcharge a priſoner from any impeachment The x5 2 


! i 2 7 4 
"ment whatſoever ;- yet they ſeem by no means to prove, Caltlemainwas 


h * . : 9 0 - "= 

3 bail him. But it is obſervable, That it doth committed by 

early 0 ear . . 0 N . 2 1 - tne commons. 
appear, from either of the above-mentioned reports, W. & NI. for 


5 were ſitting at the times of the motion, high treaſon, 

n Alcharge and bailment, or not; but it is certainly e ee by 

= to prevail in ſuch a motion, when no parliament is Reach) pin 
| | ſitting, T:ials 397. 


- 


}F 


1 1 


- fitting, nor likely ſoon ta ſit, and after the party hat dg 


in priſon ;;.. becauſe, in ſuch a caſe, if he ſhould not f 
he might be perpetually impriſoned for a crime, wity 


opportunity of making his defence. 


Seck. 76. As to the third particular, wiz. Wber lf 

grantable by the kings bench, to a perſon committeg] 

oourt of chancery, little is ſaid in-the books, except in the 
of king James the Firſt, at the time when Sir Edward Ci 
chief juſtice, when this matter was very much lirigae 
occaſioned great hears between the two courts, and ſerenl 

ſons committed to the Fleet by the chancellor, were hal 

the court of kings bench, upon exceptions to the genen 

(a) T Roll 192. the form of the commitments, as (a) not ſhewing thy 
218. the commitment, or ſetting (b) forth only the command 
(b) Moor 839. lord chancellor as the ground of the impriſonment, without 


77. 
ble 
r cou 
1e C01 
eratio 


* x nth - — 8 bu l . = =_ =_ on 
, * 1 — Cn EI n F _ l o : 
N — ” * \ 
b o 
— — ———— — — — — * — LL R : 4 
w — — ” - _ — 
, 2 P — 0 25 


40 7 Refs . tioning any crime at all, or mentioning the crime in (c) per 
518, 219. terms, as for a contempt to the court of chancery, withatl ed of 
(4) 1 Roll 311, ing what the contempt was, or at what time committed; RT 


ommi 
th no 
tion 


1150 828. one (d) Glanvil, who was generally committed by the cu 
2 Bulſt. 301. of the lord chancellor, without ſetting forth any cauſe d 


C. Jac. 343. command, ſeems to have been bailed upon examination 


en EE een ee et ur geo 
8 — <tr re, om 


_ "x - merits of the "decree, for diſobevin 5 whereof he was nt morle 
I Roll _— committed; whereby it appeard that the decree related 4 t 
te) Vide 1 Roli ter before adjudged at the common law, which was tho 4 , 
oo 1. trary to the purport of the (e) ſtatutes of 27 Edw. 3. 0 Ede 
> ena ss 4 Hen. 4. c. 23. But this proceeding being reſented by Hs 
3 Leonard 18. Chancellor, the ſaid Glanvil was afterwards recommitted i in 

for the ſame matter, and yet was afterwards, on-andherl 3 


corpus, bailed the ſecond time by the court of kings 
But I have, not met with any precedent of this kind of late 
and how. far the long diſuſe of ſuch like proceedings n 
leſſened the authority of the caſes above · mentioned, may 0 


to be conſidered. However, it cannot but be expedef, WF" of o) 
the ſuperior courts, ill pay the higheft regard to one 49 z to 
proceedings, and be ready to preſume, That they are an h * 
Veughan 130. to law, unleſs the contrary appear, or the caſe be very f A oy . 
140. ſeems con- Jar and extraordinary, which may perhaps reaſonably , p 
traty. them, in ſome circumſtances, to make exceptions fron th 500. 


neral rules, which in common caſes uſually govern their d 
on. But what caſe in particular may be ſaid to be of fo 
dinary a nature, it-would be needleſs and preſumptu%” 
to endeavour to examine. But as to the caſe above-M 
which was formerly ſo much litigated, concerning the ch 
giving relief againſt a judgment at law, ſince it ſeems10 #3 

at this day, that the chancery may, in ſome caſes, gie 
againſt the unequitable uſe of ſuch a judgment, eſpeck 


not th 
at reg 
the par! 
offene. 
g and fe] 
» WAS co 
| Court, | 
. (C) th 


1 
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e edierbt examined by chancery, after a judgment at 19- ieQ, 37, 
e of ſuch a nature as is proper for relief in chancery, or s 
: is not probable, That any other court of Weſtminſter-hall 

fly preſume that it is not, when the chancellor, who is 

roper judge, hath determined that it is: And agreeably 1 Modern 158. 
dir hath been adiudged, That a commitment from chance- Moor 84. 
diſobedience to a decree, is good, without ſhewing what 


Cree Was. 


? 


577. As to the fourth particular, viz. Where bail is Hel 370 
üble by the court of king's bench to one committed by an 3 Salk 1 264 
r court of record. It ſeems, That this court, having the A wor 157. 
e contronl of all inferior courts, may, in diſcretion, on Raymond *. 


eration of the whole circumſtances of any caſe whatſoever, 2 Ld Ray. 


„ y perſon who ſhall appear to have been unjuſtly or hardly 978. l 
** ed of his * by any inferior court. And therefore, r vi 
* vcr it ſhall clearly and expreſsly appear, that a perſon hath 2 Hale 112. 


omitted by any ſuck court, for a matter which either is See puſhe!'s 
th no crime at all, or if it be a crime, is not within the cate in Vaug- 
iQion of ſuch court, there can be no doubt but that it is a ane Reports. 
99 ey. 1 — (1) In the caſe 
motion to the king's bench to bail him. But in what other 5 an im preſffed 
In particular one may hope for the like ſucceſs in a motion apprentice the 
kind, it ſeems difficult to determine (1); for that every n 
aſe depends upon its particular eircumſtance, which have e 
weigh: with the court in its determinations of this kind, in bring him up, 
it iʒ in great meaſure left to its diſeretion. And therefore, without put. 
perhaps it may bail a wan on a commitment by a mayor — 5 —_ 
own, or juſtice of peace, or other inferior magiſtrate, for 145245 
empt, without ſhewing the particular nature of it; yet it cox us. 


tbe expected, that it will with the like readineſs bail a man Ed, Mansfield. 


1 TI © >», 3d M 1 
jay 0 ba general commitment by a court of ligher (a) dignity, 2 Bult f i 779 
Qed, Nt of oyer and terminer, or any other court of Weſtmin- 149. 
e ul (a) See the 


l; to the honour of whoſe proceedings the greateſt regard \? 

8 222 . et precedent ſec- 
ys to be given; and on this ground chiefly, as [ ſuppoſe, tion, and" © 
a perſon on a habeas corpus, was returned to have been Jac. 219. 


bly ted by an order of the exchequer, for not Paying a and TRIO 
u the f 5ol. by tae eccleſiaſtical commiſſioners impoſed upon . 
ire court of kings bench (b) refuſed to bail him, though (5) C. Car. 
fe not ſhewn wherefore the ſaid fine was impoſed. And 579. 

ous) eat regard is always paid to the dignity of the court by 


the party is committed ; ſo is it likewiſe to the notoriety 
offence ; and therefore, where a perſon convicted of 
g and ſelling old money, before juſtices of oyer and ter- 
b Was committed in execution for the fine, by an order 
Out, not ſtrictly formal, yet the court of king's bench 


40 1. . 1 E7 4 — : - 
10 te bail him, for this reaſon chiefly, becauſe he was (c) r Sid. 144. 
- | in 285, 320. 


ir 171 
relle yadle by law ; whenever it ſtands indifferent Vide B. 1. . 
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Salkeld 348. in execution, and his commitment w defective only ; i 
| 13 2 form. Alſo where perſons ee for te 
8 the king, ſet on them by a ſeſſions of juſtices of peace, ha 
x Sid. 288,289, only brought their /abeas corpus, but alſo their writ of gn 
=> > the king's bench, and afſigned errors, yet the court has reſch 
| do bail them. But I take it for granted, in thoſe caſes vii 
but briefly reported, That it appeared upon the whole 
That ſuch fines were legally impoſed. Alſo it ſeems, Ty 
ſaid court has ſometimes been induced to deny perſons coun 


| by a 
time! 
tion 

ration 
certai 
36 1101 
the p 
ned in 


bÿbuy other courts, by warrants not ſtrictly formal, the hay 80. 
( : } f Buſftrode bail, for the enormity, dangerous tendency, or obftinacy 1 
F we 3 their offence, which if it had been attended with lefs wx bove-n 
411. ing cireumſtances might not have excluded them from it mmon 
(b) i Roll 218. the ſaid court, in determining whether it be proper th TW 
2 Balg. 140, man committed by another court, uſually conſiders all the of 
de) Latch 12. circumſtances of the caſe, as the length (b) and hardſhip i the pr 
the impriſonment, and ſuch like, in order to give ſuch a WMWiſcreti 
- mination upon the whole, as may be moſt agreeable to thek ot adm 
and prerogative of the crown, and the liberty and ſafety rreples 
ſubject. th ir | | An 
6 5 | $ attat! 
Seck. 78. But it ſeems to be agreed, That no one lor [: 
any caſe controvert the truth of the return to a habe bughter 
or plead or ſuggeſt any matter repugnant to it. Yet it dite 
been holden, That a man may confeſs and avoid ſuch 1 induc- 
by admitting the truth of the matters contained in it, e . 

geſting others not repugnant, which take off the effect aft man, 
And upon this ground, where one Swallow, a citizen of aan, 
1 Sid. 287. 288, was committed for refuſing to accept the office of an aldem ch caſ⸗ 
the ſaid city to which he had been elected, and the cuug deter. 
the city juſtifying a commitment for ſuch a refuſal, and de ed, or 
tion and refuſal were ſet forth in the return to the habeas in the 
he filed a ſuggeſtion in the crown office, That he was at Win, eſp 
of the king's mint, and that, all ſuch officers were el Qed (b] 
from all city-offices, both by preſcription and by the Wl cou, 
charter: and thereupon the patent of the grant of h ſs of ga. 
and alſo the patent of the exemption being inrolled in tee court 
he was diſcharged. ; | appeal 
| e wo 
Seck. 79. Alſo the court will ſometimes exam Red agn) 
6 Mdd. 323. affidavit, the circumſtances of a fact on which 2 1 55 ber 
484, 433. brought before them by an habeas corpus hath been ind west. 
2 Jones 222. order to inform themſelves, on examination of the“ cd an e: 
matter, whether it be reaſonable to bail him or 50. A app 
agreeably hereto, where one Jackſon, who had been my E de 
(1) In Trinity of piracy before the ſeſſions of admiralty (1) on 4 a 


- £ . . 7 ; ( Ar; 
term, 4 Ceo. 1. profecution, brought his habeas corpus in the ſaid court in Ns t0 t 


to be bailed; the court examined the whole circumſtance 


＋ 


— — 
. 
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by affidavits, upon which it appeared, That the proſe- 
- ſelf, if any one, was guilty, and carried on the preſent 
on to ſercen himſelf; and thereupon the court, in 
ation of the unreaſonableneſs of the proſecution, and 
eerfainty of the time when another ſeſſions of admiralty 
be holden, admitted the faid Jackſon to bail, and com- 
the proſecutor till he ſhould find bail to anſwer the facts 


Le in the affddavits. 
N ed m the athd ; 


go. As to the fifth particular, vis. Where bail is 

ble by the court of king's bench, to one excluded by 
boye-mentioned ſtatute of Weſtminſter 1. c. 15. from (2) 2 Inſt. 188. 
mon benefit of a replevin by the ſheriff. It cannot be 4 189. 

d, but that notwithſtanding neither ſa] the judges of 2Haler2g,148. 


. . Summary 104. 
| the( or of any other ſuperior court of juſtice, are ſtrictly Salkeld 61. 
e the purview of that ſtatute; yet ( b) they will always, in [b]3Kult L13- 
. . . - p G I 5 
h a ccrretion, pay a due regard to the rules preſcribed by it, San ape 


dt admit a perſon to bail Who is expreſsly declared by it, Laich 12. 
rrepleviſable, without ſome particular circumſtance 1n his S P. C. 24.75. 
And therefore it ſeems difficult to find an inſtance where 5 6834 
$2ttainted () of felony, or but convicted there of by verdict 305 4 
ne or [d) ſpecial, or notoriouſly [e) guilty of treaſon or ( Kelyngt oo. 
mghter, Kc. by their own confeſſion or, otherwiſe; have (0) 1 4g 179: 
mitted to the benefit of bail, without ſome. ſpecial mo- (e) Roll 269. 


an dindute-the court to grant it: As where {f)a perſon taken Raym. 361. 


l vlagaticne, on an appeal of felony by the name of J. S. 1 113. 

| of man, pleads that his name is J. 8. yeoman, and not 5 404. as | 
of Lol man, and {9 he is not the ſame perſon who was outlawed, Vide ſup. ict, 18 
derm lich caſe the court in diſcretion may bail him; for until the 33; | a4 
culo: determined, it appears not whether he were the perſon (0 . vv | | | 
Atte ee, or nor. Or where ſg] a perſon outlawed alleges an 2 |, 1668. | 


in the record, in which caſe alſo the court, ex gratia, may Sum.nary 101. 


| cord, EN 
im, eſpecially if the error be apparent. Or where a man is (YT 9 0 


eu ed (b] of felony upon evidence by which it plainly appears 8. P. C. ., 


the US court that he is not guilty of it; in which caſe even the 2 Inſt. 188. 
hs OS of 2101-delivery may bail him. Or where (1) it appears 8 
thed > Court that the proſecutor of an indictment, or the plantiff F * 


appeal, hath unreaſonably delayed his proſecution; as 454, 455. 


e two nifils are returned upon two writs of ſeire facias, Rags 7 
, * at WY .* ,v* * ; O 9 EY . Gl: * * 8. 
mie edagaipſt a plaintiff in an appeal removed by certiorari into pun 558, 


r r M tA ti IIa»: 


pa es bench, and the priſoner hath lain a long time under 859. | 
di0d pement, Or where (k) the defendant in an appeal hath 1 Keble 305, 
he cd an excommunication in diſability of the plaintiff: In which 22 3 22. 
pot, r apprrent that the plantiff cannot proceed at preſent; (k) 3 Ail. 12. 
n ni the deterdant ſhould be kept in priſon till the plaintiff 13 Ed. 4. 8. 
male dlolved, he might be a priſoner for life. Or where (1) it B Mainp 43. 
t in sto the court, That the defendant may be in danger of 885. C. 72. 
ſtance F loſing (1) Latch 12. 
ee 


266. 
Co. Lit. 289. 


5 (1) The fact of infliſpoſition, upon which the court will bail, muſt be a preſent wil 
| fromthe a& of the priſoner, 10 Modern 334. Vide allo Strange. 49. 543. Cove 


| peal though the heir is beyond lea, for this is not within 3 Hen. 7. Strange 1203, $ 


of affivavits a. e produced to the contrary. Strange 1138. Nor for aſſiſtirg in the rai 


upon an affidavit of the fact. 4 Saikeld 104. Skinner 683. 
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I ng his life, either by famine [1], ora dangerous die 
&. if he continue longer in priſon. * 
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tion, ariſing from the confinement, and not from any conſtitutional or family dien 


Holt 85. 


Tux Court of king's bench has power to bail in all caſes whatſoever. Low 
Cowper 333; and the judges will in general exerciſe it in favour of a priſoner in c 
not capital; incapital caſes where there is any circumſtance to induce the court toly 
he may be innocent; and in every caſe where the charge is n alledged within 
certainty. 1 Bac. Abr. 222. notes, —The court, therefore, wil bait 
for high treaſon generally, if four terms have elapſed and no proſecution con 


Strange &. Or for treaſon done upon the high ſeas. Holt 83. 80 alſo a m | 
. for felony, if the aſſizes have intervened and they have — of 1 
the trial. And. 64. Soalſo a perſon convicted upon an appeal of murder, ſubje rlons 
argument on a plea in abatement, (three years having elapled without either fd churts 
it on] provided the appellant will actually conſent, Strange 403. So allo a pe That 


was Convicted of keeping an alehouſe, & c. he having brought a ERTIORA II. Stun 7 
So a perſon acquitted on an indictment of murder, and ter wards in cuſtody on ang | by th 
unleſs the judge certifies a diſſatisfaction at the verdict. Strange 854, 80 al ent in 
appealed of murder who has not been indicted, provided there is any delay on the more 2 
the appellant. Strange 856, 859.—So alſo 4 perſon committed for man{lavghter, i bits 
pear to be ho moe upon the depoſitions before the coroner. 911.1242. So alſvint 2 
and pardon pleaded and allowed, the defendant ſhall not give even bail to anſutr 


1 8. 


in rape both principal and acceſſary will be bailed, if it appear they do not mean todl 


4 Burr. 2179. And the court is bound Ex DEBLITO JUGTITi & to bail an accony nat for 
titled to the king's pardon, Cowper. 334. A 1 tof kin 
1 reſent 


ther cr] 
eral re 
jail, th 
alſo, J 
arance, 
diſereti 
for felo 


But this court will not look into the coroners depoſitions to bail à gaoler commit 
murc er. Strange 851. Nor will they bail an appellee for murder unleſs circumlty 
delay appear on the part of the appellant. Strange £54. Nor a perſon charged with 
way robbery, if the proſecutor attends and ſwears he is the man, nocwithitanding ut 


contraband goods, & c. Bunb. 143. Nor will the court order at the inſtance of th 
ner a medical man to attend the perſon wounded by the priſoner, in order to ſtate hi 
tion fo: the purpoſe of bail. Strange 547. No- willthev bait after an indictment ofn 


1 


8 . 


As to the ſecond point, wiz. In what ' caſes bail is gr 
by the other courts of Weſtminſter-hall ; I ſhall conſider, 
, How far it is grantable by ſuch courts, to perſons commit 


cauſes under the degree of treaſon or felony, Second), nferi 
far to perſons committed for treaſon or felony. Vin a 
| | ever it 1 
Se. 81. As to the firſt point, vis. How far bail Wy, ar 
able by the ſaid courts, to perſons committed for cauſe: WW punis 
(2) 2 Inft> 53. the degree of treaſon or felony ; it ſeems, [a] That the! | guilty, 
3 ok „ of common pleas and exchequer, at any time dur ng 
61/47 "hp 47. and the court of chancery, either in term or vaczu0 80 
Vaughan 154. award a haveas corpus by the common law, for any pero t hall 
15 20 am 157+ mitted for any ſuch cauſe, and thereupon diſcharge him, A bow, n 
Daliſon 81. clearly appear by the return, That the commitment we o 
3 Leonard 18. law (as being made by one who had no juriſdiction 9 * | 


2 Jones 13,14. cauſe or for n matter for which by law no man cuglt 
« Mibiers 198. puniſhed), or bail him, if it ſhall be doubtful wheth 
Zed. commitment were legal or not, &c. However it * cen 

this day, That by ſorce of the tabeas COT AUS ac, Par. 


16. lr A 10 


{et forth more at large Sect. 17 and 22. any of the ſaid 
s, in term time; and any judge of either bench, or baron of 
erchequer, being of the degree of the coif, in the vacation, 
- a witd a habeas corpus for any priſoner whatſoever, who is 


lde 


lap ible by the intent of that act, and thereupon bail him. . 
oh mee ne nt Fre ling ne Kn 0 
. 32. As to the ſecond point, wis. How far bail is | 
cable by the ſaid courts to perſons committed for treaſon or 

+ 5411 wj 12 + .4 Soilifkc) filet, ii rngt 34+} «4h jY «49> © a 
e t is obſervahle, That the above- mentioned clauſes of 
büßt a /abeds corpus act extend not to perſons committed for : 
2 Comp 34 ths 161 &$#354 i py 9 6:4 Sh Ko 3 , Py ez ot a . V* ; : FY 
nn on, or felony, ' plainly-, and 1 expreſſed in the war- e 
200 of commitment, Neither, do T find any printed cafe, where- See Vaughan 


: 


i H. 055.00 3d ae hy© 5&8 LOAG9R: v5 Hort, it » e | 
* rſons committed for fuch crimes have been bailed either by 156, 157. 


ubie# 15 ' 7 9 if Tr! far 4 i «#2 217 tr a 0 42 , : 4 
0 courts of common 17 gr ex chequer. However it is cer- Jones 14 
dane That in ſome ca es perſons conimitted for felony are bail- | 

Strunz n e 


1 | "03 F124 f lis 1 V. 1 * 

by the court of chancery. But our law- books being general- Regiſter 271. 
Dee een Tet toon To | he ? 1 

iſo uf ent in relation to theſe matters, T mall refer the reader ſo s? 


wy more accurate knowledge of them, to obſervation and expe- 
r i eee | 

ſoind 2 205 

(wer i 


a. 83. As to the ſeventh general point of this chapter, is. 4 Hale 195 
at form bail is to be taken; it ſeems to be the practice of the 125. b 
tof kings bench in admitting a perſon to bail, who is actually (a) 1 Bulſt. 46. 
reſent in court, upon an indictment or appeal (b) of felony, (b) 2 Jon. 210. 


. { ahnen 5 
er crime, puniſhable with Joſs (c of member, to take ( a) 901 5 inz 106 


»mmrt 


__ era] recognizance to the She in a certain ſum from each of 1 Sid. 211. 
ae, that the priſoner. ſhall appear at a certain day, &c. 1 178. 
bende, That the bail ſhall be liable for the default of ſuch , . 7. Th 
ae ance, Kc. body for body. And it ſeems (e) to be left to Con.1 Sid 210. 
ne iſcretion of julices of peace, in admitting any perſon to Videz Jo. 224. 


ag for felony, to take the recognizance either in a certain ſum, (©) Sum. 97+ 
Ys | 8 Ber. um, Crom. 336. 


e body for body. But (f) where a perſon is bailed by the 2 Init. 178. 


; ora of king's bench, before the return of a capias awarded at c. 127. 
g : oe . RATE? i * . 3 leemscontrary. 
ider, ſt him for felony, or (as it ſeems to be implied in the book {f)1 Bulſt. 45. 


mitte 


in the margin that he may be), in any court for a crime (g 4 Inſt. 178. 
nh, | | | 5 


inferior nature, it ſeems, That the recognizance ought to S. P. C. 65. 

ly ina certain ſum of money, and not body for body, T f 13. 
erer it 15 certain (g) at this day, That perſons bound body . 
May, are not liable on the forfeiture of the recognizance, 2 Hale 128. 


b puniſhment to which the principal is to be adjudged, if Con F. Mainp. 


| uf 
uſes | 


. | guilty, but only tp. be fined, &c. | "| +1 Black. 648. 
& "on 8 10 r le an im en 
e. As to the eighth general point of this, chapter, wiz. 
EY d hall forfeit the wecognizance. . If on | a bailment (d Palt. c 127. 
= You NS Cx PS NFARCE. en 1 R PEDMEPES. P. C. 79 
* Ar. u ual (b) form al Handum recto de felonia præ- \ loſt. 176. 

101 1 fl re/pondenduny doming regi, be madę uſe of, and at 

ugdt! 5 N ; the 

herbel 


the trial the party ſtand obſtinately mute, it may reaſon 

£2)S, P. C. 77. argued; that in ſtrieſs the recognizance is forfeited, ih 
* that the expreſſions above-mentioned, ſeem to import at lea 
much That the priſoner ſuall make ſome anſwer ; and w 

(b) 21ſt. 150, common law, before the ſtatute (b) of Marlebrigge, c. 13 
4 Inſt. 178: perſon under bail had inſiſted on his privilege as a clerk, a 
2 Hale 126. - : : s 7 3 
; fuſed to anſwer to the e alleged againl him, his fur 

| were to be amerced ; and though the ſaid ſtatute have ut 
. caſe excuſed the bail, yet an obſtinats refuſal to anſwer ing 
caſes may perhaps remain as it was at the gommon lay, | 
(c)Dale.c. 12). Dalton (e) indeed ſeems to be of another opinion, becale 


7 


* * 


3 7 75; words above-mentioned are always uſed of courle : but it ſe 
covert ivy ſtrange, Thar words ſhould be looked on as idle and inſgit 
be bound by - becauſe they are moſt uſual and Proper... However, if late 
recognizance tice and experience have been agreeable to the above-menu 
not be was: opinion of Mr. Dalton, as 1 app rebend th o t they have 95 the | 
ed. Styles, 39. certainly be of great force to maintain it? And indeed it mul 
confeſſed, That if a man's, bail, who are his ,gaolers'of hi 

chooſing, do as effectually ſecure his appearance, and put lin 
much under the power of the court as if he had been in theciſii enz. 
of the proper officer, they ſeem to have anſwered the end of "nd Mar 
law, and to have done all that can be reaſonably required ofth obs 
But howſoever the law miay ſtand in relation to this caſe, Wi can be 
certain, That if perſons be bound by recognizance, ih ada 
ſnhall appear in the king's bench the firſt day of ſach a tem . gud 
anſwer to ſuch an inf6rntation agaihſt him, and not depm Wed termi 
de ſfiall be diſcharged by the court, and afterwards the am 10 Mi 
Queen and general enter a nolle proſequi ds to that information, and ene” wh 
Red-path, Eal- another, on which the defendant is convicted, and refuſes ki ur 


"TE 


1 Burrow 10. 


84. 398, 431. Aeg „ eee ee | 
3Burrow 1461. party's not appearing in court the firſt day of every term 


* pleaded. FI 1 
| + $e2..85. hut it is tecited by 4 Geo. 3. c. 10. That 
recognizances have been eſtreated into the court of excheq 
againſt perſons for not appeating as parties.or witneſſes, 0 
not proſecuting indictments, or for otherwiſe not perfor 
the conditions of ſuch recogtizances, many of which 1e 
have happened from the inattention of ignorant people, 58 
upog it is enacted, That it ſhall be lawful for the Mr 
_ ** the exchequer, upon affidayit and petition to be pre 


16. OF C: NIN ENT . bo | 14679 


\ them, by or on the behalf of the perſon, or perſons im- 

-Gned or liable to be impriſoned on the. forfeiture of any 
ch recognizances, to diſcharge ſuch perſon or perſons, by 
der from the ſaid barpns, without any quietus (a) to be ſued (2) por the 
t for that purpoſe, for which order no more than one pound form and me- 
1 one ſhilling ſhall be taken by the officer appointed to give thodofebtaln- 
i che fame.—Provided that no diſcharge ſhall be given on Vie Gro. Cie 
ch petition where any debt is due to the crown, other than Com. 61, 4. 
the recognizances ſo prayed to be diſcharged ; nor,in any 

ſes of was Loder eral revenue by contraband trade, 

affaulting the officers of the cuſtoms or exciſe in the execu- _ . 4 
n of their duty, or any perſon. or perſous lawfully aſſiſting 
em therein.“ N. 1 . n 135 4 -» 


a recognizance eftreated for not being punctually complied with, if the party takes 
al the next ſeſſion, he may compound for a very ſmall matter in the court of exche- 
becauſe the effect, though not the exact form, of the recognizance is complied with. 
ddern a78.—Aad if the money be leyied, the court will order the proſecutors coſts to 
id, and the ſurplus returned. 4 Burrow 4118. _ r ü 


lon, yet he may be ſurrendered. in diſcharge of bail, 2 1 oy writ of habeas 
TY e tranſport the court will not 
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CHAPTER THE SIXTEENTH 


' OF COMMITMENTS. 


D now I am to conſider in what caſes, and in what man 
ter, offenders are to be committed. OO 


9 


the better underſtanding whereof I ſhall, examine, Firſt, 
kinds of offenders are to be committed: Secondly, 
wm. Thirdly, To what priſon. Fourthly, What is 
dane previous to their commitment. Fifthly, What 
to be the form of it. Sixthly, At whoſe charges they 
r ſent to priſon. Seventh] v, To what court the com- 
; N 2 mitment 


or eommrTwents wi 


7. 4 
tw 
pit P 
all : 


A 


Raf $99: 5 erſons apprehended: for offences which are not bailable, aj Th 


o all perſons who, negle&t to offer ball for offences wig. « 
bailable, muſt be committed (1). 5 ar 
62 MEH | K "WAS" 1 N le 67:2 8 TY; 85 K. os 70 
1) A priſdne- in the cuſtody of the king's meſſenger, on a Warrant from the fy 7 1 
of ſtate, who is brought into the king's bench by habeas corpus to be bailed, bucky — bi 
his bail ready, cannot be committed to the ſame cuſtody he came in, but muſt be con ks n6 


In Ent 
ty of a 
amder 
OTHER 
e nor Pt 
dy SUCE 
a mag 
to com 
ſtate d. 
pal conſe 
| this t. 
x of no 


Seck. 2. And it is faid, That whereſoever a juſtice dj 
is impowered by any ſtatute to bind a perſon over, or ut 
him to do a certain thing, and ſuch perſon being in his pid 
ſhall refuſe to be bound, or to do ſuch thing, the juſt 
commit him to the goal, to remain there till he ſhall congh 


* + Se. 3. As to the ſecond point, wis. by whom ſuch} 
(a) 10 H. 4. 7. are to be committed, it ſeems, to be, agreed by all the ol 


. | f , . How 
3.Ed. 4. 20. books, That whereſoever a conſtable, or private perla | 


counſelle 


3 n juſtify the arreſting another for a felony or treaſon, he nu k mou 
30Ed, 4.17. Juſtify the ſending or Nins ius him to the common gaol, o c, 

18. every private perſon has as much authority in caſes of this hh queen's 

— _ 7- 4 5 the ſheriff, or any other officer, and may juſtify ſuch imp "ib j 

= BY. 27 ment by his (b) own authority, but not by the command of 344 

(b) « H.. 4,5. ther. But (c) inaſmuch as it is certain; That a perſon . general 

3 2 R making ſuch an arreſt may juſtify bringing the party! 2 6 

(0) 9 Re 4.26, conſtable, - in order to be carried by him before a juſtice af Neth 

27. and inaſmuch as the ſtatutes of 1 & 2 Ph. and Mary, e. i; Skinner 

10 Ed. 4.17. 2 & 3 Ph. and Mary, c. 10. which direct in what manner), for þ 

= mary 91. {ons brought before a juſtice of peace for felony ſhall M . de 

F „ ATT LR IT 8 4 4 : , 4. Ld; 

2 Hale 120. amined by him in order to their being committed or bailed e, 10 

1 Burn's Juſ- clearly to ſuppoſe, That all ſuch perſons are to be bro ator, 

tice 369. fore ſuch juſtice for ſuch purpoſe ; and inaſmuch as the fu 09-9, 

| 31 Car. 2. commonly called the habeas corpus act, ſeems tt Wia, t 
5 poſe, That all perſons who are committed to priſon, are | of ſtate, 
ö detained by virtue of ſome warrant in writing, which ſe "2 * 
be intended of a commitment by ſome magiſtrate; and ti 705 2 
3 ſtant tenor of the late books, practice, and opinions, are 2 by th 
il Dalt. c. 118. able hereto : It is, certainly moſt adviſeable at this cay, — 
| private perſon” who'arreſts another for felony, to cauſe hin ted, 3 Ge 

3 brought, as ſoon as cohventently he may, before ſome Jul : member 
peace, that he may be committed or bailed by him. A* 

| | den 
h 25 
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3 OF? COMMITMENTS. 


7. 4 But it is certain: That the privy, council (2) or any 

n of them, or a ſecretary of ſtate, (3) may lawfully 
it perſons for treaſon, and for other offences againſt the flate, 
all ages (4) they, have done. . 


The two caſes in Leonatd (vide iofrs, note 4.) pi eſuppoſe fome power for this 
f without ſaying what; and the caſe in Andeifon plainly recognizes ſuch a power 
on TREASON. But as to the juriſdiction of privy counſellors in oTHER offences, 
not appear to have been either claimed or exerciſed. The deciſions, however, in 
ſes of the Queen v. Der by, Fortes 141 (infra 4. 8.) and Rex v. Earbury, 8 Modern 
ati. [even thongh it ſhould be admitted chat the practice which has ſubſiſted 


1 


the revolution had been erroneous in its commencement}, are eſtabliſhed ; and the 


x 


has 00 right to overturn them. Lord Camden. 14 State Triade 323. 


* 
2 


— 


In Eatick v. Carrington, C. B. Mich. 6 Geo, 3; upoy. 4 ſpecial verdig, reſpecting the 
ty of a ſecretary of ſtate's warrant to ſeise pe fons and papers in the calc of libcls, 
amden eaquired very critically into tlie ſource'of this power to comthit FOR L1IBEL8 
0THER'STATE RIM ES By the een vs lays his Lordſhip, neither ſecretaries 
e nor privy, counlellors are, gonſervators of the peace, nor has any ſtatute ever confer- 
yy SUCH 3 upon them, the officer neither implies nor requires the autho- 
1 magiſtrate ; nor is it conſiſtent with tlie] wiſdom or analogy of bur law to give a 
to commit, with ut a power to examige upon oath, which to this day the ſecreta- 
ſtate doth not preſume to exerciſe, (Vide & Modern 58.) The king is indeedghe 
al conſervator 4 the realm; and the ſecretary „e by ſome means to have öb- 
| this transfer of the royal authority to himſelf, but the common law of England 


of no ſuch committing magiſtrate. 31 St. Tr, 317. 319. 


8 Howell was committed 28th, and Hellyard, 30 Eliz, by ſecretary Walſingham 
counſellor, and it was determined that Where the comfnitmeat- is not by the whole 
il, the cauſe muſt be expreſſed in the warrant. 1 Leonard 11. 2 Leonard 175. Sed 
ji Car. 2. c. 2. and Ld Raym. 65. 2 In 34 Eliz, the judge: remonſtrate againſt the 
ſe of this power, and 8 that a! priſoners may be diſcharged unleſs committed 
queen's command, or by her whole council, or by 6ne or two of them, for nie 
zo. 1 And. 297.—3. Melvin was committed, 4 Car. 1; by ſeeretary Conway, 
ſpicion of high treaſon, but the court thought the cauſe of the ſuſpicion ſhould have 
expreſſed. Palm. 558,—4, Crofton was committed by the council, 14 Car. 2 for high 
n generally. Vaughan 142. f Sid. 78. 1 Keble 405;=5. Fitzpatrick was committed 
e privy council, 7 Will. z. for high treaſon in aiding an eſcape, and bailed for neg- 
pf proſecution, 1 Salk, 103.—6 Yaxley was committed, 5 Will & Mary, by the 
Nottingham, ſecretary of ſtate, for refuſing to declare if he Was à jeſuit. Cart 
dinner 369.—7. Kendal and Roe were committed, 4 Will; 3, by the ſecreta 
bal, for high treaſon in aſſiſting the eſcape of Montgomery, and by, Holt, C. I. held 
but the priſogers were dailed, 4 State Trials 689. 5s Modern 78. Skinner 8. 
4. Ld Raym. 61. 65, Comb. 3. 12 Modern 82 1 Salkeld 347.—8. Derby v 
ted, 10 Anne, for publiſhing 41 (Quzre for felony, 11 State Trials 311) call 
Pbſervator, and the court held the warrant: good and legal, Fortes 140, 11 Sta 
6399.9, Sir W. Windham was committed, 4 Geo. 1. by; ſecretary Stanhope, for 
'eaion, and by Parker C. J held good, Strange 3.-3 Viner $16.—10 Lord Scartaaſe 
Puplin, and Mr Harvey of Comb, were committed, 2 Geo. x. by Lord Towſend, ſe- 
of ſtate, for treaſonable practices, and admitted to bail. 3 Viner $34.—11, Doc- 
Wury was arreſted and committed by warrant from the ſecretary of ſtate, for being 


. 


1 6:0, 2. 8 Mod. 199. 
0. 2, by the earl of 
enemies. 1 Burr. 642. Loctor Shebbear was committed, 31 Geo. 4 on t wo 
s com the ſecretary of ſtate, for a libel, 1 Bu r. 460.—14. John 
1 Geo. z. by warrant from the eari of Halifax, ſecretary of ſtate, for a libel ; but 
ember of parliament, he was protected by his privilege, and on that account diſ- 
* Wilſon 150. 11 State Trials 302. Sayer was apprehended, 18 Geo. 3. by 

tom the earl of Rochford, ſecretary of ſtate, for high treaton, bailed by Lord Mans- 
| Ke 1165. Vide the caſe of Entick v. Carrington, upon a ſpecial verdict for ap- 
5 e plaintiff under the warrant of a ſecretary of ſtate, rox a LIBEL, 11 State 


11 State Trials 309. | r2 Florence Henſey,was:committed, 


to the third 


point, wis. To what priſon ſuch offenders are 
committed, 


I ſhall obſerve, Firſt, That the priſon ought 
N 3 | | to 


thor of a ſeditious libel, and his papers ſeized, and he was continued on his recogn- - 
olderneſs, ſecretary of ſtate, for high treaſon in adhering to 


ilkes, :eſq.- was 
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OF COMMITMENTSsͤ/ 1, 46 
to be in the realm of England. Secondly, That Rn cor 


ought to be a common priſon. 


Sea. 5. As to the firſt of theſe particulars, it is mH y 
31 Car. 2. c. 12. „ That no ſubject of this realm, Epe 
inhabĩtant or reſiant of this kingdom of England, dow imir 
of Wales, or town of Berwick upon Tweed; ſhall or n jon g 
* ſent priſoner into Scotland, Ireland, Jerſey, Guernſty elt 
* gier, or into parts, garriſons, iflands, or places bei 
„ ſeas; which then were, or at any time thereafter ſhaul 2.8 
<< within or without the deminions of his majeſty, his he ed in 
< ſucceſſors; and that every ſuch impriſonment is by iE be re 
<« ſtatute enacted and adjudged to be illegal, and that ery Pty w 
ject ſo imprifoned, ſhall have an action of falſe ĩmpriam i 920! 
* &c. and recover treble coſts, and no leſs damages tha oa, 
hundred pounds againſt the perſon making ſuch warran, 


„ ſhallalſoincur a præmunire.“ 


. Sect. 6. As to the ſecond, of the above-mentioned partial 

It is enacted by 14 Edw: 3. c. 10. as followeth, ** In che ii! 

of the gaols which were wont to be in ward of the the Ra 

and annexed to their bailiwicks ; it is afſented and ac 
That they ſhall be rejoined. to the ſheriffs, and che tail 0 

e # ſhalt have the cuſtody of the ſame. gaols, as before tit . 

“they were wont to have; and they ſhall put in ſuch ud 

keepers for whom they will anſwer.” . And this is cod 

155 by 19 Hen. 7. C. 10. 5 EW LR > Fo 5 e By 2 


I x f : 3 

Vide 11 & 12. Alſo it is recited by 5 Hen. 4. c. 10. That divers cane ce 0 
Will. 3. c. 19. of caſtles within the realm, being aſſigned juſtices of pen end. 

Leck. 3. made the king's commiſſion, had by colour of ſuch commiſſion, ee of t 
mens” 5 rake people to whom they bore evil will, and impriſn e cou: 
To enable jur: within the ſaid caſtles, till they had made fine and ranſom ; in 
ob of peace the ſaid conſtables for their deliverance” And thereupon e coun 

r enacted. That none be inipriſoned by any juſtice of the ¶Mitted 

Abeirreſpectiye but only in the common gaol; ſaving to lords and d 
"Counties where c“ which have gaols their franchiſe in this cafe.” | 
"the ſame clauſe MINED EE ENT en 

"x5 enated. JED 0 * 
(See 1 And. Sect. 7. And it (a) ſeems, That the kings grant ſine 
343. ſtatute to private perſons to have the cuſtsdy of priſonene 5 
Elis. 829. mitted by juſtices of peace, is void. And it is faid, Ibat! 14 
— can claim a priſon as a franchiſe, unleſs he have allo +. 0 
1 RT Eo TE ER 

2Parres 31 | 

2 Ld Raymond 767. 879. 
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8 Sts / .: *2 comn 

T And whereas vagrants and other criminals, 0 be inte 
»{ ; = 2 2 4 : p FR Wir” & , _—_— "fff 1 
„and perſons charged with ſmall 'oftences, are for ſuc? ; Pty to 

or for want of ſureties, to be committed to the "RO 

- . . . 0 5 be eick 

it being adjudged by law that the juſtices of ep 
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commit them to any other priſon for ſafe cuſtody, which, by -. 
ence hath been fuund to be very prejudicial andiexpentive, ' 
therefore enacted by 6: Geo. 1. c 19. That x ſhall and 

jay be lawful to and for the juſtices of the peace within their 
elpective juriſdictions to commit ſuch vagrants and other 
iminals, offenders, perſon and perſons, either to the com- 

jon gaol or houſe of correction, as they in their judgment 


f ball think proper: 7h 2 war ny, we bcc aut 
* A. 8. ſc fem tu be (b) agreed, That ii a perſun be ar- (U Sammary 


Id in one county, for a crime done in it, and fly into another, 93: 


; ebe re- taken there, he may be brought before a jultice of the 2 Hale 1 
-r ity where the offence was done, and be committed by him to Dalton c. 118. 
z 7 gaol of ſuch; county. Bur it. ſeems to be the ſtronger (c) 5705 17, ö 


ion, That if one who. hath committed an offence in one fer Dako =. 
ary, fly into another before he be taken, and be purſued and 113. 

ſted in ſueh county, he ought to be hrought before a juſtice Crompton 72. 
he county where he is taken, and be committed by him to Sor I RES 
common gaol of the fame county, (d) whether it lie in ſuch 11 E. 4. 4. 5. 


u or agacher ; (e) unleſs there be ſome ſpecial reaſon to the 13 E. 4. f. 9- 
tber | t danger that the party may be reſcued Len 37- 
* rary, as an apparen 8 e party may Keilwey 45. 


n ſuck priſon hy rebels, &c. And it ſeems. ta be laid down Con. 

rule, by ſome books, (f) That any offender may be com- 2 Bulſt. 264. 

ted to the gaol next to the place wherg he was taken, whe- Li) Keltw 4s. 

Fit lie in the ſame county or not. | | Re. 7 oak 
25 | e] 11 Ed. 4.4. 


| £3 69s. 
By 23 Geo. 2. c. 26. f. 11. and 24 Geo. 2. c. 55. If an LI Keilw. 45. 
nder, againſt whom a warrant ſhall be iſſued by any juſtice * . 4 34- 
peace of one county, ſhall eſcape into another, he may be 
reaended (by virtue of the warrant being indorſed by any 
ce of the county into which he ſhall ſo eſcape), and bailed 


\ 


{an e county in which he is apprehended, if the offence be bail- 
aon WE ; if not, or he cannot find bail, he ſhall be carried back in- 
p00 e county from which the warrant was granted, and be there 
che pe itted or bailed. | ; | 


2.9. It is (g) ſaid, That if a conſtable bring a felon to (g) Sum. 114. 
„ and the gaoler refuſe to receive him, the town where he is 10 H. 4 
able ought to keep him till the next gaol-delivery. But (h) 4 3 5 5 8 
Kuer caſes it ſeems, That regularly no one can juſtify the de- B. P. Impri- 


—_—_ 


ners : 
That nz a priſoner in cuſtody out of the common gaol, unleſs fon. 25. 
cad fome particular reaſon for fo doing; as if the party be Ib laflale 123. 


Wnzeroufly ( I ) ſiek that ir would apparently hazard his life B 3 


end him to the gaol, (k) or there be evident danger of a 21, 27. 

- om rebels, &e. Vet conſtant practice ſeems to autho- : 1 Ed. 1 

* commitment to a meſſenger; and it is () ſaid, That it (i) 3 96. 

be intended to have been made in order for the carrying of 119, 129. 

party to gaal. | RE [kJ 2 Hale 81. 
p | 11 Rd. 4. 4. 8. 

[1] Salkeld 347. 5 Modern 78 to &5. Skinner 399. 
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hs OF COMMITMENTS; 


Priſoners not Sec. 10. As priſoners ought to be committed at firſt uf 
to be removed proper priſong ſo ought they not to be rentaved fon ty 
nA cor- except in ſome ſpecial caſes. And ' to this purpaſe it i en 
ros, & c. by 31 Car. 2. c. 2.9. That if any ſubject of this realm iu 

| committed to any priſon, or in cuſtody of any officer or of 
« whatſoever, for any criminal, or ſuppoſed. criminal nuy 
8 « that the ſaiĩd perſon ſhall not be removed from the faidy 
e © ſon and cuſtody, into the cuſtody of any other.officeror dit 
| « unleſs it be by habeas corpus, or ſome other legal writ ; ot u 
» the priſoner is delivered to the conftable; or other ink 
V offfcer, to carry ſuch priſoner to ſome common gaol z ct , 
᷑ò amy perſon is ſent by order of any judge of aſſige, or. julit 
| < the peace, to any common workhouſe; or houſe of cored 

' ©. or where the priſoner is removed from one priſon or pla 

s another, within the ſame county, or ordered to 4 tris, 

4 diſcharged by due courſe of law /; or in caſe of ſudden fr, 
infection, or other neceſſity; upon pain that he who uu 

& out, ſiztis or counterſigns, or obeys vr executes ſuch wary 

2 fall forfsit to the party grieved one hundred pounds far! 
1 * firſt offence, two hundred pounds for the ſecond; &cꝰ 


J J L 
| 9 a 
he law 
zult in 


Magiſtrates Se. 11. As to the fourth point, vis. What ought to bed 
mult take ex- previous to the commitment of ſuch offenders, it is enadl 
.. 2 & 3 Ph. and Mary, c. 10. That every juſtice or ju 

„ before whom any perſon ſhall be hiought for manſlaughte! 


Co. 100, 


16. F. 


4 felany, or for ſuſpicion thereof, before he or they ſhall q the part 
e mit or ſend ſuch priſoner to ward, ſhall take the examina # be 
e the « 


„ of ſuch priſoner, and information. of thoſe that bring bu, 
« the fact and circumſtances thereof; and the ſame, or am 
« thereof as ſhall be material to prove the felony, ſhall pu 


for ſu 
Ie 15 rem 


« writing within two days after, the ſaid examination, and{ jad this 
„ ſame ſhall certify in ſuch manner and form, and at ſuch tur” $i the 
att TE C 


« as they ſhould and ought to do, if ſuch priſoner, fo cond 


1 55 ted or ſent to ward, had been bailed, or let to mainpn ha in 
the juſtices of upon fuch pain as in 1 & 2 Ph. and Mary, c. 1 3. is Iinited any 
| gaol-delivery, © appointed, for not taking or not certifying fuch examine Wer 
Ante p. 10g, „ Kc.“ : "= Y and 5 
. : | Or [k) 
; And it is farther enacted, That the ſaid juſtices ſhall 47 0 


Le authority to bind all ſuch by recognizance or obligation, i 
& declare any thing material to prove the ſaid manſſaugltef 


wok, f 


« felony, to appear at the next general gaol- deliver t 45 
« holden within the county, city, or town corporate, whe! 2 
< trial of the ſaid manſlaughter, or felony, ſhall be, the! 3 
« there to give evidence againſt the party; and that the 
« juſtices ſhall certify the ſaid bonds taken before them, In 
* manner as they ought to certify the bonds mentioned i . i 


fſaid former act, &c.“ i 


or COMMITMENTS. | 135 


12, Tt ſeems that a juſtice of peace ought not to detain C. Eliz. 829. 
er by virtue of this ſtatute, in order to examine him, any 38. . 
bj isneoedlary for ſuch purpoſe, for which it is faid, That. 2Hale 140, 141. 


e of three days is a reaſonable time. 


*4) 


the fourth point, vis. What ought to be the form of * „„ 

ment the following rules are to be obſerved. . A e 
13. Firſt, It muſt be in writing, under the hand and » — * 
he perſon by whom it is made, and expreſſing his of- Dalton c. 125. 
authority, and the time and place at which it is made, Hale 537.577. 
ide directed to the gaoler, or the keeper of the priſon. , . 4286. 


14. Secondly, it may be made either in the name of tzj e 
d only teſted by the perſon who makes it, or it may be Dalton c. 125, 
ſuch perſon. in his ow abs . „5 


| 5 Thirdly, It may command the gaoler to keep the (,)wiadham's 
 {afe and cloſe cuſtody (a); for if every gaoler be bound Cale.Strange3. 
he law to keep his priſoner in ſuch cuſtody, (ſurely it can wave _ 
zult in a miitimus to command him fo to do. held $i ant I N 
CC hy: ry to the officer 
995 to put him in mind of his duty and puniſhment in caſe of an eſcape. 
Co. 100, 9 Co, 87. 5 Modern 21. Dalton c. 118. 


16. Fonrthly, It ought to ſet forth the crime alledged Balten e. 143. 
the party with convenient ſe] certainty, whether the 2 Iaſt. 52,591. 
ment be by the privy [d) council, or any other authority; Fan bo 
e the officer (e] is not puniſhable, by reaſon of ſuch .. 10 Eng 
for ſuffering the party to eſcape. And the court before C. Car. 133. 

e 15 removed by habeas corpus, ought to diſcharge or bail 57, 579» $93- 
ad this doth not only hold where f] no cauſe at all is eee _ 
Ain the commitment, but alſo where it is ſo looſely ſet 1 Roll 134. 

at the court cannot adjudge whether it were a reaſon- Leonard 71. 

und of impriſonment ; as Ig] where one was committed — 33 
bid contumacy to the high commiſſion court, orfor (h)re- Vide Money v. 
in: aver before them to certain articles, or (i) for inſoleut Leach, Black. 

* and words ſpoken at the council-table, &c. And it is 72] loſt, : 
phi ldi Eduard Cote, in his ſecond inſtitute, That a com- Suimma;y 109. 
aller high treaſon or felony. in general, without ſhewing Intra c. i. 
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00, of the offence is not good: Vet in [I] another part of 74. | 
ter, hook, ſuch general commitments ſeem to be allowed 50). 579. 593. 


ry to ade good; and there are precedents of commitments for Barkam & 
rhere aer, in good (m) authors. And Cn] it hath been Lag ſon, Palm. 
tber hat commitments for high treaſon in general are fe] 1 Rollagz. 
the | (b1 1 Roll 220. 
, in i | . 245. 
wok 1 | (13 C. Car. 133. 
6.133.146, (KJ 2 Inſt. 591. s Modern 8g. 1 Burn 158. (i) 2 Inſt. 32 [m] 
© a 8 Crom. 2 Nee, . La) 1 Sid. 78. 1 And. 298. 
\ „ n. 588. Strange 2. io Modern 234. 1 Hale 593. 2 Haie 123. confirmed 
J in Wilkes Cale. 2 Wilſon. 188. ” e N - 
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het 
— 


odor ͤ comMtrMENTY © 
bree. Seer, 17. Fifthiy, it is ſafe to ſet forth,” Thai the 


©, 3s. coffirmed by Pratt C. J. 3 Geo. 3 in Mr. Wilkes“ Caſe committed by a fimily 


I. e, 


rr Nene 
— — ͤ — — — ns 


lution Was in charged upon oath; but this is not neceſſary; for it df 
W. Windham, reſolved, [5] That A commitment for treaſon or for ſuſoſe 
2 Gear 1. who it, without ſetting forth any particular aecuſation, or rn 
| =. 9-4 gg the ſuſpicion, is good. I a: | 
tary of ſtate for high treaſon generally. Strange 2. and 3 Viner's Abr. gig ah 


for a libel, a Wilſoa 188. 11 St. Trials 304, and Mr. Juſtice Foſter lays, in cal 
in THE JUSTICE or THE PBACE' H ATR JURSBICTION;i the legality ofhi 

will never depend on the truth of the information whereon it is grounded Curt 

| Palmer 588. 1f 


336==—Sce alſo Dalton © , 125. Crompton; 23 "a laſt. 53 


347. s Modern 78. 10 Modern 334. © Hale 582. 


Kk = % 0 
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Sect. 18. Sixthly, Every ſuch. mittimus ought to haft 
1515 Inſt. 82, ful concluſion, [a] VIS... | That the party be ſafely kept al 
Summary 94. delivered by law, or by order of law, or by due courſe, 

. Crompton 233. —Or that he be kept till farther (b) order {which { 
Fo) r .cn 8. intended of the order of law), or to, the like efſeck. Au 
Con. G. Cas party be committed only for want of bail, it ſeems (c) t 
p55: | good concluſion of the commitment, that he be kept till 
Mod. 73. bail. But a commitment, (d) till the perſon who makes 
70 rHalegs4, take further order, ſeems not to be good. And jt ſeem 
595, 609. - - the party committed by ſuch, or any other irregular a 


2 loft. 52, 891. e bailed. | X; 
1 Roll 420. 2 b ; p15 


reaſona 
er, and 
t under 
; . place to 
. E ww PR : 8 : a f | ured to 
Cro. Car. 679. con. 3 Bulſt. 48, 49. 1 Roll 410, Vide alſo 3 Keble 5331. 214 wy 
$51. 978. 3 Salkeld 91. Holt 890. Carth. 132, 291. Salkeld 48. 348. 14 pan 
99. 163. 200. 213. 323. Combel 390. 3 Com. Pig. 496. Strange 1005; 917. 4 In whic 
308. 1 Bac. Abr. 382. Set. '& Rem. 236. 2 Black. Rep. 80x. 'Sxyer 4 occaſtone 
Commitments grounded upon acts of parliament muſt purſue the conclutions w ar 8 
Natutes preſcribe—And where a man is committed as a criminal, the. concluſion | " | 
until he be delivered by due courſe of laws” if he be committed for contungnne been e 
ſhould be © uatil he G * F dee, and | 
n,, 4044 EH Re the overſ 
Sect. 19. As to the fixth point, viz. At whole ere the p 
offenders "are to be ſent to priſon, it is enacted by; | 
c. 10. That every perfon and perſons, that ſhall M 21. 4 
< mitted to the common or uſual gaol within any d ments ar 
liberty within this realm, by any juſtice or juſtics lat ever 
s peace for any offence or miſdemeanor, ' having n, havir 
ability thereunto, ſhall bear their own reafonable 0 mers for 
for ſo conveying or ſending them to the faid geo, | n their 
charges alſo of ſuch as ſhall be appointed to guard Gr any ſu 
* ſach gaol, and ſhall fo guard them thither. 0 county, | 


«' ſuch perſon or perſons ſo tro be committed, thall "ll: calendar 
the time of their commitment and ſending to the f gol, „ 
to defray the ſaid charges, or ſhall not then pay o any, pro 

* ſame, and then ſuch juſtice or juſtices of the peng to law 


and may by writing under his or their band and 
* hands and ſeals, give warrant to the conſtable or © 
„of the hundred, or conſtable or tythingman of tie 
« or townſhip where ſuch perſon- or perſons ſhall bel 
« and inhebir; or from whence he or they ſhail be © 


| there rec 


- * 


„ or COMMITMENTS. 
here he or they ſhall have any goods within the county 
iberty, | 9 : eee, d. 
a 1 1 perſons, as by the diſcretion of the faid juſtice or 
ces of the peace, ſhall ſatisfy and pay the charges of ſuch 
or their conveying or fending to the ſaid gaol z the ap- 
ment to be made by four of the honeſt inhabitants of the 
ih or tything where ſuch goods or chattels ſhall remain and 
aud the overplus of the money which ſhall be made there- 
o be delivered to the party to whom the ſaid goods 
belongg. C 
% Au dt h Rieber esc V 40 Sed. E. 
That when any nat having Foods or money within the 


elf, and of thofe who convey him, is committed to goal or 
houſe of correction by warrant from any juſtice of the 
pe, then on application by any conſtable or other officer 
conveyed him, to any Juſtice of the peace for the ſame 
nty or place, ſhall upon oath. examine into and aſcertain 
reaſonable expences to be allowed ſuch conſtable or other 
©, and ſhall forthwith, without fee or reward, by war- 
| under his hand and ſeal, order the treaſurer of the county 
place to pay the ſame ; which the faid treaſurer is hereby 
uired to do, as ſoon as he receives ſuch warrant ; and any 


2" paid thall be allowed in his accounts. Except in Middle- 
. 9 in which county the expences of the conſtable or other offi- 
14 Moccafioned by his conveying any perſon to goal by virtue of a 
„rt from a juſtice of the peace ſhall (after ſuch expences 
om been examined into upon oath, and allowed by: ſuch 


Ice, and for which no fee or reward ſhall be taken) be paid 
the overſeer or overſeers of the poor of the pariſh or plac 


ole ere the perſon was apprehended,” 
all 21. As to the ſeventh point, viz. To what court ſuch 


ments are to be certified, it is enacted by 3 Hen, 7. c. 
at every ſheriff,” bailiff of franchiſe, and every other 
on, having authority or power of keeping of goal, or of 
ble ers for felony, do certify the names of every ſuch pri- 
in their keeping, and of every priſoner to them commit- 
fir any ſuch cauſe; at the next general gaol-delivery, in 
county or franchiſe where any ſuch gaol ſhall be, there 
 calendared before the juſtices of the deliverance of the 
$20), whereby they may, as well for the king as for 
' 01 "RP", proceed to make deliverance of ſuch priſoners ac- 
Mg to law; on pain to forfeit to the king, for every de- 
ate recorded, one hundred ſhillings.” | 


co ſellſuch, and ſo much of the goods and chatteſs 


y where he is taken, ſufficſtft ' to bear the charges of 


ll bed „ Sect. . 


LETS 


The ſecond 
ſea. of the a- 
bove act of 3 
26 . . 19. 
which was 
here recited in 
the former edi- 
tion of this 
work, is re- 
pealed by 27 
Geo. 2. e. 3. 


ſect. 2. 


Vide ante gr. 
1 Burn's Jul- 
Lice 374. 


— 2 * 1 
— 


"FR 0 5 — — - — 
2 . wh - 
— — - — — — — 
— — — * bony — — _ ——— — — . 
4 * has — 
2. wy" ”—— = — 
4 * * . I = _ — = Aa 
2 - "fa ” » Ta * 
—— 4 — . — — — 2 & Wot s Of Ez + 
— — — ———v— — 4 1 * ___ — 
— pz — , — hs. 22 2 * —— M4 2 2 * _ , "py — jos 
* — ——— - ere ne 


— — — — — — — ap—— - 
* 9 — 
— - 


—— — dt 


F. Jul. of peace ſaid, That the perſon who ſo oppoſes an, arreſt for 


=” oer HINDERANCES N M %ͤ́ ii 
, 22. As te the eighth: point, | vis. By win ufiſipa 
— perſon under ſuch a commitment may be diſcharged. Ji . 
— 9, That a perſon legally committed for a crime, certain ylliil 2 


210. ing to have been done by ſame. one or other, eanndt bel ght © 

4; Ira et pc pe yen ere ee dye he be acqunfiicr.. 
bis trial, or hate an ignoranius found by the grand i 8 

. none to proſecute him, — KA tap rac oo 

the juſtices of gaol· delivery. But if a perſon be committed ed! 

hare ſufpicton, without any appeal or indictment, for a fig h reſi 

crime, where afterwards it appears that there was none, y | 

the murder of a perſon thought to be dead, who aſtem 2. 

pound alive; it hath been holden, That he may be ſafely H ch a 

5 ſed without any farther Proceeding, for that he ho ſafe t giy 

cw eſcape is properly puniſhihle only as an acceſſary to li gement 

poſed offence; and it is impoſſible that there ſhould be ut or 

day vhere there can be no principle; and it would be res, 

puh one for @ contempt, in diſregarding a cemmitment iu capir: 

dn a fufſpicion, appearing in ſo unconteſted a manner 
Toundleſs. Vide 14 Geo. 3. c. 20, page 628. 
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CHAPTER THE S EVENTEENT 


or HINDRANCES iv zxixcine OFFEND. cd 
5 85 | T0 PUBLICK J US 11 CE, &c. ſewn, 


L Gove wigs Cogn, e ee „ ences of 
He ſhewn in what manner criminals are to bea 

bailed, or committed, I am now to conſider in what 
they and their aſſiſtants are puniſhable for an hindrance i 
ing them ta publiel juſtice. 


| And in order hereto I ſhall examine, How far they art 
able for an offerice of this kind, before an arreſt made; 


| conte 
How far after an arreſ. 


und to 
? 454 | enten 7112 119 | d be rea 

Ä 8 — 5 
(? Sum 116. Sef?. 1. As to the firft point ; It is (a) certainly an * to unde 
Ebene a very high nature do oppoſe” one who- lawfully wee bin, 
46 3 47. to arreſt another for treaſon, or felony. And ſome (0 me as h. 
tempt 


EX 23)- ig. whereof he knows the party to have been guilt), 5 reit: 
X WG - guilty of the treaſon; and that he who fo oppoſes an i If from 
F. Cor. 333- felony, is acceſſary to the felony. And if it be a gene leaſe as + 


2 Inſt. 599. rule, That whoever knowing a perſon to have comme or the 


£14 


; -- 22 ſuch crime, receives and comforts him, and „ ſelf f 
2 Inft. 183. favour and aid him in the making his eſcape, there amount 
Moor 8. | ind not: 
S. f. C. 41. : : 


| OFFENDERS. ro runzicx JUSTICE, &c. 16 
ipal in the caſe of treaſon, and an acceſſary in the caſe of 
though he uſe no force in givin ſuch aſſiſtance to the of- 
it ſeems ftrange that he who ſo far takes part with him 
g in his defence from juſtice, ſhould not be at leaſt equal- 
v. And therefore it ſeems reaſonable to underſtand the 8. p. C. 32. 


| ( = ” » #® 1 
above cited, which ſeem to contradict this opinion, to in- 9 H. 4. 1. 


o more than that it is not felony in the party himſelf, who r 
ed in order to be arreſted, to ſave himſelf from the arreſt | 
h reſiſtance. | | | 


| 2. But if a perfon,” knowing another to have been guil- 

ach a crime, barely receiye him, and permit him to eſcape, 

t giving him any, manner of advice, aſſiſtance, or en- 

gement in it, as by direQing him bow to do it in the ſafeſt 

or furniſhing him with money, proviſions, or other 

ries, it ſeems he is guilty of a high miſdemeanor only, Sum. 111,272, 
capital offence, | LN „ 


9 
+1 - 


z. Alſo it is certain, That the party himſelf who flies 
ſuch an arreſt, is not thereby guilty of a capital offence, 
nly liable to forfeit his goods, when ſuch flight is found 
him, in ſuch manner as hath been already ſhewn, chap- 
leck. 51. and ſhall be alſo more fully conſidered here- 


4. How far a vill, which ſuffers one who has been guil- 
omicide to eſcape, is liable to be amerced, hath been al- 
ſhewn, chap. 1 2. ſect. 2, 3. | 


ences of this kind, after an arreſt made, may be conſidered 
nion either, To the party under ſuch an arreſt: Or, To 
And ſuch. offences by the party himſelf are either with- 

with force. | | 


5. And firſt, As to ſuch offences by the party himſelf, 
ut force, which ſeem properly to come under the notion of 
, there is little remarkable in the books; and therefore Summary 108. 
| content myſelf with taking notice, That as all perſons ann 
nd to ſubmit themſelves to the judgment of the law, | 
be ready to be juſtified by it; whoever, in any caſe, re- 
io undergo that impriſonment which the law thinks fit to 
pon him, and frees himſelf from it by any artifice, before 
me as he 1s delivered by due courſe of law, is guilty of a 
vatempt, puniſhable with fine and impriſonment.” And if 
a breat a crime for one not arreſted to fly, in order to fave 
from impriſonment for a capital offence, ſurely it muſt 
lea as great a crime, for one who is actually under the * AAA 6. 
I of the law for any ſuch crime, by any indirect means to 
mfeff from it, And ſome [a] have holden, That ſueh an | 
mounts to felony : But this opinion ſeems to be over ſe- C1 S. P. C.:. 


Q * . . * . d 2 Ed. 4. 2 
Us nat to be maintained by the [b] book cited to prove it. 5 Car. — 
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(a) Brack. I. 3. 
c. 9. 

Brit ton f. 17. 
S. P. C. 30. 

2 Inſt. 589. 
Summary 87. 


1 Hale 607, 
Cont, 


-S.P, C. $2.33. 


1 H. 7.6, 

B. Corone 130. 
C. Car. 210. 

2 loſt, 889. 
(b) Vide iafra. 
. 4. : 


purport whereof is not to make any offences felonies which 


(c) Vid, ſupra, 
c. 9. . 49. 


2 Ihſt. 389. 
1 Hale 608. 
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OF BREAKING - PRISON. 


8 UCH offences by the party himſelf, accompanied with 
come under the notion of priſon-breaches ; which | 
conſider, Firſt, As they ſtand by the common law. $ 
On the ſtatute. de frangentibus priſonam, which was made 
firſt year of king Edward the ſecond. '' = 


Sect. 1. And firſt as to priſon-breaches, as they ſtood | 
common law; it ſeems the better opinion, (a) That all ſu 
fences were felonies, if the party were lawfully in priſon f 
cauſe whatſoever, whether criminal or civil, and whetk 
were actually in the walls of a priſon, or only in the ſtod 
in the cuſtody of any perſon who had lawfully arreſted hin 


any pla 
4 fi 
ſtocks « 
ble or] 
ly a p 
gelſe | 


it ſeems not to have been any way material whether the 

did belong to the king, or to the lord of a franchiſe ; not 5. A 
for that every perſon who 1s under a lawful impriſonment, gag 1 
properly enough be called the king's priſoner; but alſo beck alen 
is allowed, (b) That wheever breaks from any ſuch imp bim. 
ment, ſince the ſtatute 1 Edw. 2. de frangentibus priſm ;: he 
guilty of felony : From whence it ſeems clearly to follow, MWanmict 


he muſt have been in like manner guilty before that ſtatutg 


not ſo before; but only to reſtrain ſame of thoſe whach 


And it (e) ſeems alſo to be clear, That the confeſſion of ful 1 
fence before the coroner is not traverſable by the common 6. A 
which is not altered as to this point by the ſtatute, 5 0n ſu 
5 N 7 | 1 15 will 
| Sect. 2. Arp now I am to conſider theſe offences, f . . 
ſtand by the ſaid ſtatute, for the better underſtanding v1 1 pri 
I ſhall firſt ſet down the words of the ſtatute, and then , un! 
your to ſhew in what manner they are to. be underſtood. 

Se&. 3. And firſt, the words of the ſtatute are as fo by 
“De priſonariis priſonam frangentibus, dominus rex * 7 L 
præcipit, quod nullus de cætero, qui priſonam fregerit, | able ” 
judicium vitæ vel membrorum pro fraQione priſonæ t 5 
niſi cauſa, pro qua caprus & impriſonatus fuerit, tale qu f. A 
requirat, fi de illa ſecundum legem & conſuetudinem * 0" 
ſer conyiQtus, licet temporibus præteritis aliter fieri cone ant ; 
| ; FV N F 'Teguir 

| b hat. 


* oo pag | 


„ or BREAKING PRISON. 


the better underſtanding of the conſtruction whereof, I 
conſider the following points, Firſt, What ſhall be ſaid to 
riſon, wichin the meaning of this ſtatute. Secondly, How 
le inpriſonment ought to be well grounded. Thirdly, - 
ſhall be ſaid to be a breaking of priſon. Fourthly, For 
-rize the party ought to be impriſoned, to make the offence 
iking the priſon felony, within. the intent of the ſtatute. 
„ Whether the offence of breaking priſon can ever amount 
\ treaſon, Sixthly, At what time, and in what manner, 
gender is to be proceeded againſt. Seventhly, In what 
rhe is to be indicted. Eighthly, In what manner thoſe 
de puniſhed for a breach of priſon, who are within the 
of the ſtatute. , Eh ws. | 


— 


TH. 


d with 
yhich | 


made 


ſtood ea place: whatſoever,” wherein a perſon under a lawful 2 bt 
all fu bor a ſuppoſed crime, is reſtrained of his liberty, whether C. Car. 210. 
ion ON tocks or ſtreet, . or in the;commoy gael, or the houſe of a 2 Init. 589,599. 
wbeihde or private perſon, or the, priſon of the ordinary, is 1 
e ſol; a priſon within the ſtatute; for impriſonment (b) is Dyer 99. 

ed hinfW:ciſe but a reſtraint of liberty. 1 Crom. 38, 39. 
r the | | 5 (b) S. P. C. 30. 


5. As to the ſecond point, vis. How far the imprifon- 


e ; not 
ment, ught to be well, grounded, it is clear, (e) That if a per- (c) 2 Inſt. 590. 
o bee taken upon a capias awarded on an indictment or appeal Summary 109. 
h imp bin, for a ſuppoſed treaſon, or felony, he is within the B. Elea 5 
Via if be break the priſon, whether any ſuch crime were in See B. 1. c. 28. 
llow, commitred by him or any other perſon Or not; for that J. 11, 12. 
abi an accuſation againſt him on record, which makes his 


ment lawful, be he never ſo innocent, and the proſecuti- 


yhich er ſo groundleſs. 


of ſul 


nm. 6. Alſo if an innocent perſon be committed by a lawful 


us on ſuch a ſuſpicion of a felony, actually done by ſome 
& will juſtify his in-priſonment though he be neither in- 
es, 28 


18 Vi 


* 


en lubmitted to it till he had been diſcharged by due courſe ,, Inſt. 590. ; 
"0d. i | Oy Eg 5 Dyer 99. | 
Crompton 38. | 


as fo * ndiQed nor appealed, it ſeems clear, That no ite 2 alles 904590: 
x + a ſuppoſed crime will make him guilty within the e 166. 
rit, 1 1 breaking the priſon, for that his impriſonment was 

12 te Wadle. . s, EINE h 3 


it AID IF e elo were dene. yet if there were no juſt 

2 luſyicion, either to arreſt or commit the partv. it 

a Nut if his mittimus be not in ſuch form (f) as (j Vide c. 
ebenes, kis breaking of the priſon cannot be felony, . 13. 14. 
d antaldeſ. of his impriſonment in ſuch caſe depends !S> 17, 58. 


. 
V 20¹⁰—ç9— 


19 


— 


4. ki to the firſt point, Rong What ſhall be ſaid to be (a) F. Cor. 


i () witbin the meaning of the ſtatute; it ſeems clear, 280. 313. 


nor appealed, he is certainly (d) within the ſtature if he (d) Sum. 109. 
the priſon, for that he was legally in cuſtody, and ought > oj 610, 


J. Bitif no (e) felony at all. were done, and the party le) Sum. 109, 


188. 
48. 
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iz or BREAKING PRISON, Wills 


w_ on the mittimus 5 which if it be not accord ing to in ſi 

7 impriſonment will have nothing to ſupport it. But if ths hap! 

G) Mr wo were taken up for ſuch ſtrong (a) cauſes of ſuſpicion — 2 
* 9) good juſtification both of his arreſt and commitment, but] 4. 10 


to be committed by an informal warrant; it ſeems, that it hiwf 
(b) B. Eſcape, probably argued, That it will be felony (b) in him to d p. 
29. priſon; for if by the ancient common law, any privatey 1s proc 


42 Aſſize 5. . k | ee 
1 24 might, of his own authority, Juſtify both an arreſt and a ade, it 


ment, for treaſon or felony, on a reaſonable cauſe of i the | 
(e) Vide ſup. as it ſeems probable (e) from the tenor of all the old h . 
5 &c. 16. he might; and if the neceſſity of a mittimus d) from a nu * WY 
[a 5 Mod. 8e. depend rather on the eonſtant ſettled practice of juſtices a 
than any direct law, it ſeems difficult to maintain that ! 
want of form of ſuch a mittimus ſhould make it lawful 
| priſoner to break the priſon, whereas by the old law HH 12. 
have been felony in ſuch a caſe to have broken it without to fe 
ſuch mittimus at all. And on the other fide, if the 2 pri 
| taken up for ſuch flight cauſes of ſuſpicion of a felony , be 
Vide inf. f. 15. done, as will not in ſtrictneſs juſtify the arreſt, yet if the I hat 
2 10 before whom he is bronght think them of ſuch weight a loner | 
quire a commitment, and do accordingly ſend the party oi" ', ca 
by a regular mittimus, it ſeems very dangerous for him tl | 
the priſon; fur the practice of juſtices of peace in maki the f 
commitments, being now grown into ſettled law, it ſeen priſoned 
ſonable, that their mittimus be a good juſtification of the s of *! 
ſonment which it commands, for a crime within their ju. 
on regularly brought before them; from whence it oF '3- - 
Thar to break from ſuch impriſonment muſt be unlawful. be vas 
therefore, ſince it doth not appear, that there hath be made 
direct reſolution of theſe points, perhaps it may be rei ere f. 
Le] 2 aft, 391. to underſtand, what is more generally faid by Sir (e) een 
[f] Sum. 109. Coke, and Sir (f) Matthew Hale, in relation to this matte z When 2 


1 Hale 6 9. cording to the above-mentioned diſtinctions. ieat of 
2 Hale 610. . | Fo FF 


n ine v 
ner; a 
witho 


As to the third point, wiz. What ſhall be ſaid to be H. * 


ing of priſon, within the meaning of this ſtatute, the ful he fo 


rules are to be obſerved. = bo pril 
8 f N 117 Dan | ; | | fon, and 
(8) 2 Inſt. go. Seck. 9. Firſt, There muſt be an actual (g) break be eder. 


Summary 108. every indictment for this offence, as a felony, muſt ha :; i; w. 
S. P.C.3!. words felonice fregit priſenam, which ſeem neceſſarily to te priſ 


Rex. v. che uſe of ſome real fiftee or violence, and not fuch Mae 
3 P. Will. 439, may be implied by the conſtruction of law, in any act ae 
| contempt of it; and therefore, if without any obftt e |; are 
priſoner go out of the priſon doors, being opened by licher 

| ſent or negligence of the gaoler, or otherwiſe efcape vl, goth 
| Hale 6i;, uſing any kind of force or violence, he is guilty of a WS: perſon 


meanor only, but not of felony, and the gaoler 1s - of li 


2 


% OP BREAKING PRISON. 
in ſuch manner as hall be ſer forth more at large in the 


chapter. 


9.10. Secondly, Such breaking muſt be either by the pri- 
kimſelf, or by others through his procurement, or at leaft (a) 2 laſt. 99. 
his privity ; for if the priſon be broken by others, with- Summary „8. 
js procurement or conſent, and he eſcape through the breach 1 Halc &, 
ade, it ſeems the better (a) opinion that he cannot be indict- F. Corone 48. 
r the breaking, but only for the eſcape. | 1 


g. il. Thirdly, Such breaking muſt not be neceſſitated [(b]:gH 5.1, z. 
n inevitable accident, happening without any fault of the Plowden 136. 
ger; as where (b) the priſon is fired by lightning, or other- 2 aft. 890. 


is privi - - 1-- Summary 108, 
without his privity, and he breaks it open to fave his life.; Hale 4 2 8 


2 12. Fourthly, It ſeems, That no breach of priſon will 
at to felony, unleſs the priſoner eſcape. For if the break- 
f a priſon by a ſtranger, in order to free the priſoners who 
it, be not felony, unleſs the priſoners go out of it, as it is. 
o that it is not, it ſeems 4 fortiori, That ſuch a breach by (e) Keilw. 48. 
loner hunſelf, who lies under ſo much ſtronger a tempta- | 

tit, cannot be felony unleſs he do eſcape. | | 
to the fourth point, viz. For what crime the party muſt 
prifoned, to make his breaking the priſon felony within the 
Ing of the ſtatute, the following rules are to be obſerved, 


13. Firſt, It is not material, whether the offence for Summary 108; 
þ be was impriſoned were capital at the time of this ſtatute, 1 Hale 611; 
re made ſo by ſubſequent ſtatutes ; for ſince all breaches of : 

were felonies by the common law which is reſtrained by 

tute in reſpe& only of impriſonment for offences not ca- 

; When an offence becomes capital, it is as much out of 

neat of the ſtatute, as if it had always been ſo. 


14. Secondly, The offence for which the party was im- 

be al 7 . f 

<1 ed muſt be a capital one at the time of the offence, and 
2 one ſuch by matter ſubſequent, as where (d) A. is com- (d) Sum. 108, 
a priſon for a dangerous wound given to B. and breaks 1 
i flog, and then B. dies: For though to ſome intents ſuch . . 
akin the elteemed capital from the time of the firſt act, vet in- 11 H. 6 5 5 
ſt bas it was in truth but a treſpaſs at the time of the break- S. P. C. 33. 


to dle priſon, and it was then uncertain whether it would! 2 * 
ich 0 me capital; and it becomes ſuch afterwards ab a 

- 00 b fction only, for ſome ſpecial purpoſes; and ficti- 

true 


lay are never carried farther than the neceſſity. of 

y t ticular cafes, which were the canſe of the invent- 

pc n doch require; they ſhall never be conſtrued to 

fa person from the advantage of a beneficial law made 

15 f of lite, who is clearly within the letter, and doth . ©* 
: not 


S. F. C. 30. 3 


1 Hale 609, 
Summary 110. 
2 Inſt. 590. 


* 


ſeems certain, That ſuch an offender breaking priſon, whikz 


" y - . it $82 * od &. ; . — I d 4 * * * * 2 1 2 
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1. 10 


not plainly appear to be out of the meaning of it. Howe . 


uncertain whether his offence will become capital, is high = 
niſhable for his contempt by fine and impriſonment. 1 4 
l e 
Se. 15. Thirdly, If the party be only arreſted for, viii. 
his mittimus charged with a crime which does not me 10 
judgment of life or member, as petit larceny or ha" © 
Je defendendo, or by miſadventure, and the offence, in te 
be no greater than the mtimus doth fuppoſe it to 5 id ſatt 
from the expreſs words of the ſtatute, That a breaking perly 
priſon cannot amount to felony. And if the offence for 12 j 
the party is committed, be ſuppoſed in the mittimus u 
ſuch a nature as requires a capital judgment, yer if in the re it; 
it be found to be of an inferior nature, and not to requirel pu ſr 
a judgment, it ſeems difficult to maintain, That the hr 3 
of the priſon on a commitment for it can be felony; ſy a 
words of the ſtatute are nif cauſa pro qua captrs & ima. 
fuerit, tale judicium requirit ; and here it appears, Tui > 
offence, which is the cauſe of his impriſonment, doth M 
quire ſuch a judgment; and it is hard to ſay, That ani on 
of the nature of ' the crime, by the perſon who mats be al 
arreſt or miftimus, ſhould ſo far prejudice the party, 3 
make his eſcape amount to felony by reaſon of ſuch ni 25 
which otherwiſe would have been but a treſpaſs. A ba 
ſeems to be agreed, That if a perſon be committed for tene 
poſed felony, where no felony hath been done, he is rot g 1 5 
of felony for breaking the priſon; from whence it cleath E 85 
pears, That in that caſe the Jaw doth not fo far repair E 4 RN 
charge contained in the mitimus, where there is no good g wn 
to ſupport it, as in reſpect thereof to exclude the part 3 
the benefit of the ſtatute; and yet in that caſe the par 
much accuſed of a capital oftence as in the cafe in queſto. 17. 
that it is clear, That the law doth not ſo much reſpdfi="; pr 
heinouſneſs of the charge againſt the party, as of the per 
crime which is the ſubject of the charge: And this will only,; 
appear, if it be conſidered, That the accuſation cannot e fn; 
to be the cauſe which requires judgment of life or ne ce i: 
but the offence, which ſupports the accuſation ; and if de; 
no ſuch offence, there is, in truth, no cauſe which so r 
ſuch a judgment. On the other ſide, if the offence, WM" «(cp 
was the cauſe of the commitment, be in truth of pio v 
nature as requires 2 capital judgment, but in the mti be? 
ſuppoſed to be of an inferior degree; it may proba ere ar 
argued, That the parties breaking of the priſon is feſom der 
in the meaning of the ſtatute; for the cauſe of his arr ic! » 
commitment is the fact for which he was arreſted 2nd ect 
mitted, and that does in truth require judgment d * 
ul be 


though the nature of jt be miſtaken in the mitiimi:, 


does no way alter the judgment of law in relation of tim” 


Do - 


* 


| t 


©. But there appearing no expreſs reſolution of theſe points, (a) 2 Inſt. 390. 
| the (a) authors who have expounded this ſtatute ſeeming ra- 592. 

* 0 . * .* af . Uunimary 109. 
to incline to a different opinion, I ſhall leave theſe matters 110. 


the judgment of the reader. | 1 Hale 609. 


Owen 
while 
gl 


or, M, 16. Fourthly, It is not material, Whether the party 

t N brears his priſon, were under an accuſation only, or actually 
boten of the crime charged againſt him; and yet the words of 8. P. C. 32. 
nf tute are /i cauſa tale fudicium requirit : And it cannot be 


it 130 
cingi 
for 1 
t 
| the 
quirel 
e brei 


perly laid, That the offence of one attainted doth require | 
na jndgment (for that there ought not to be a ſecond judg- 
t againſt one already condemned), but only that it did re- 
re it; and it is a ſettled rule, That all ſtatutes are to be con- 
ed ſtrictly in favour of life, and that no parallel caſe, which 
es within the ſame miſchief, ſhall be conftrued to be within 
purriew of it, unleſs it can be brought within the meaning 


A, ly the words: Yet conſidering that the manifeſt purport and 
mii ming of the words of the ſtatute, taken altogether, is no 


That 


ethan this, 'That the breaking of priſon ſhall nor be a ca- 


th i 7.nce; unleſs the crime for which the party was in pri- See B. 1. c. 32. 

tam 1 ital off a d it js f 3 ſeck. 2, 35 46 
˖ be alſo a capita ence; and it 1s frequent, in the con- . 

make | N 


gion of penal laws, to bring perſons within the purview of 
m by being within the meaning of the words, though not in 
grammar properly within the very letter; and it would be 
enely harſh to imagine, that the makers of the ſtatute could 
nd a greater favour to perſons appearing to be guilty, and 
nlly under the condemnation of the law, than to perſons 
er an aceuſation only: There can be no doubt, but that the. 
ſons attainted, breaking priſon, are as much guilty within 
meaning of the above- mentioned exception as any others. 


rty, t 
ch mil 
s, M 
I fort 
not g 
clearly 
reparl 
ood pit 
part] 
pay 


neſtoo 7. 17. As to the fifth point, viz. Whether the offence of 
rep"; priſon can ever amount to high treaſon. It ſeems clear, 

F the ta perſon committed for high treaſon becomes guilty of fe- 

will f only, and not of high treaſon, by breaking the priſon and 

not Eng ingly, without letting out any other priſoner ; for that 

or me ſence is to be conſtrued high treaſon, which is not either B. 7. e. 17. 
bifü nde purview of 25 Edw. 3. or of ſome ſubſequent ſtatute ſeg. 2. 


d 


g to treaſon. But if other perſons committed alſo for high 5 
on eſcape together with him, and his intention in breaking f . 62 : 


Toi d 


nce, | | 

of rio, were to favour their eſcape as well as his own, he 2 Eal- 137, 
mittige guilty of high treaſon in reſpect of their eſcape, ſor Sunamuary 109, 
probad here are no acceffaries in high treaſon, and ſuch aſſiſtance 

lon? to perſons committed for felony, will make him who gives 

; arr 0c 7 to the felony, and by the fame reaſon a principal 

d eee of high treaſfons, But this offence coming more pro- 

ent ONT Ub” the notion of reſcous than of the breakioe of pri- 

im, ll be more fully conſidered in the chapter concerning 
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I Hale 611. 
Summary 110. 
116. 


is he puniſhable as an acceſſary in reſpect thereof, but as 1x 


F. Indict. 30. 
1 H. 7. 6. 


Summary 1. 
2 Inſt. 89. 
F. Indict. 18. 


B. x. c. 20. ſ. r. 
and c. 69. 1.1. 
Summary 116. 
8. FP. C. 38. 
11 H. 4. 12. 


againſt him, is puniſhable for unlawfully ffeeing himſelf 


H AVING ſhewn in the precedent chapters, how fi 


OF BREAKING PRISON: A 


Seck. 18. As to the fixth point, wiz. At what time a9. 
what manner the offender is to be proceeded againſt ; it i; 
That he may be arraigned for this offence before he be ol 
ed of the crime for which he was impriſoned ; for that it i 
material whether he were guilty of ſuch crime or not, na 


are 
aw, ] 


kind 


nd, | 


pat 


cipal offender in reſpect of the breach of priſon itſclf | 
which account this caſe differs from that of a reſcous or vol 
ry eſcape, as ſhall be ſhewn more at large in the folly 
chapter. - ch off 
| ö 20 are 
Set. 19. It ſeems clear, That the ſheriff's return of ahr 

of priſon, is not a ſufficient ground to arraign the priſonerf 
unleſs he be alſo indicted. 


5s to e 
ollow! 
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ect. 20. As to the ſeventh point, vis. In what mantel and wi 
ofrender is to be indicted for a breach of priſon, it is en af 
That every indictment of this kind, to bring the offender wii b f 


ot be 
ring an 
tried 
be pun 


the intention of the ſtatute, muſt eſpecially ſet forth his ah 
ſuch a manner that it may appear that he was lawfully in pr 
and for ſuch a crime as requires judgment of life or men 
and that it is not ſufficient to ſay in general, quod felonice f 
Priſenam. And it ſeems, That the ſame rules which are req 
for an indictment of an eſcape, fer forth at large in thei 
chapter, are generally to be obſerved in indictments of bie 
priſon. | 


to thi 
dllowin | 
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Sec. 21. As to the eighth point, wis. In what mannert 
are to be puniſhed who are within the benefit of the ſtatute 
being freed from that ſevere judgment for the breach of) 
to which by the common law they would have been lil 
There ſeenis to be no doubt, but that whoever breaks fron 
lawful impriſonment is ſtill puniſhable as for a high mily 
by fine and impriſonment ; for that every capital offence ( 
include in it a miſpriſion, and may be proceeded againſt a 
only, if the king pleaſe ; and it cannot be thought the me 
of the ſtatute in ordaining, That ſuch offences ſhall not be 
niſhed as capital ones, to intend that they ſhall not be put 
at all. | © T6 : 
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party himſelf, under a lawful arreſt for a crime e 
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wreſt, without waiting for his deliverance by due courſe 
Wy, I ſhall now, in the ſecond place, conſider offences of 
kind in relation to others. 


nd, Firſt, Such as are without force. ' Secondly, Such as are 
mpanied with force. 1 | 


ch offences, without force, come under the notion of eſcapes, 
h are either, By officers. Or, By private perſons, 9 


; to eſcapes ſuffered by officers, I ſhall endeavour to ſhew 
pllowing particulars. Firſt, What ſhall be judged an eſ- 
| Secondly, Where ſuch eſcape is to be eſteemed volunta- 
und where negligent. Thirdly, Where the priſoner may be 
ken after an eſcape. Fourthly, Whether the eſcape is ex- 
ler by ſuch a re-taking; or by killing the priſoner, if he 
bis al be re. taken. Fifthly, In what manner the officer 
in s an eſcape ĩs to be indicted. Sixthly, How an eſcape is 
_ tried and adjudged. Seventhly, How a voluntary eſcape 
ice de puniſhed. * Eighthly, How a negligent one. 

e red - 

- 1 to the firſt point, vis. Vhat ſhall be judged an eſcape, 
f bel lowing rules are to be obſerved. 


nannte 
18 Cel 


?. 1. Firſt, There muſt be an aQual arreſt, and therefore, | 
) an officer having a warrant to arreſt a man, ſee him ſhut (4) B. Cor. 36. 
4 I: 


nner U . . * 
houſe, and challenge him as his priſoner, but never ac- ? 


ſtatute OO. 27 Aﬀize 1, 
of p have him in his cuſtody, and the party get free, the officer F. Corone 249. 
en Arbe charged with an eſcape. Br. Elcape 22. 


from | 

mil” . Secondly, As there muſt be an actual arreſt, ſuch 

nee! muſt (b) alſo be juſtifiable, for if it be either for a ſup- (b) F. Cor. 224. 
oft crime, where no ſuch crime was committed, and the arty 1Haicg83,599. 
je mel Kr indicted nor appealed, or for ſuch a ſlight ſuſpicion of an B. 3 2 
ot he l crime, and by ſuch an irregular mittimus as will neither 29. es 
e pul the arreſt nor impriſonment, the officer is not guilty of an 5 Nod. 414. 

e by ſuffering the priſoner to go at large: And it ſeems to, Po ns 
god general rule, That wherever an impriſonment is fo 2 Leonard 166; 
regular, that it will be no offence in the priſoner to break See c. 18. ſect. 


It 0 force, it can be no offence in the officer to ſuffer Þ © 
0 elcape. | | 


. 3. Thirdly, As the impriſonment muſt be juſtifiable, (c)F.Cor.248, 
ul t be alſo for a criminal matter; and ſome (e) are faid S. P. C. 33. 
7 k da den, that no eſcape is criminal, but where the com- 

me C fl 1s for felony. However it is certain, that the eſcape 

mſelf eomautted for petit larceny (d) only is criminal ; and it (d) F. Cor. 
* 1 to the general reaſon of the law, That 33% 43t- 

f hy . perſon committed for any other crime whatſo- 1 Hale Reg 
wach alſo be criminal. For ſurely wherever the publick 

= juſtice 
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juſtice requires, That a perſon be committed for a cringe. 
likewiſe requires, That he be ſafely kept under ſuch com 
ment, and conſequently may reaſonably demand publick { 
faction from the officer to whole cuſtody he is connmitted, if 
neglect to keep him as he ought. 


Sect. 4. Fourthly, As the impriſonment muſt be juſli 
and for ſome crime, ſo muſt its continuance at the time gf 


eſcape, be grounded on that ſatisfaction which the publick juf a, 8. 


( a) B. Eſcape, demands for ſuch crime; for if a priſoner be acquirted, (a); _ 
I . * 9 24 . Z.. 2 5 5 - IJ | 
n . , detained only for his fees, it will not be criminal to ſuffer hin b 00 


8. P. C. 34. Eſcape, though the judgment were, That he be diſchargedy 
1Hales94.231- ing his fees; fo that till they be paid, the firſt juupriſony 
continued lawful, as before; for inaſmuch as he is detainech 
as a criminal, but only as a debtor ; his eſcape cannot ben 
criminal than that of any other debtor. Vet if a perſond 
victed of a crime, be condemned to impriſon ment for a ce 
time, and allo till he pay his fees, and he eſcape after ſucht 
is elapſed, without paying them, perhaps ſuch eſcape may bet 
niinal, for that it was part of the punithment, that the intl 
ment be continued till the fees ſhould be paid. But it ſe 
That this is to be intended where the fees are due to oth: 
well as to the gaoler, for otherwiſe the gaoler will be the 
ſuferer by the eſcape, and it will be hard to puniſh hi for 
fering an injury to himſelf only, in the nou-paymeit of ad 
in his power to releaſdGG. | | 


(b)23F.3.39, Seck. 5. Fifthly, It is an eſcape, in ſome caſes, to lui 
ale, 597. priſoner to have greater liberty than by the law hie bug 
t * have; as to admit a perſon to bail, (b) who by law oug 
. Cor. 246. be bailed, but to be kept in cloſe cuſtody; or to peruntt | 
(c)F.Cor.242, priſoner to go out of the limits of the priſon: Yet ſome (0) 
. to have holden, That in this laſt caſe it jhall not be adjudgs 
eſcape, unleſs the priſoner be found to have had an intent 
eſcape ; but it will be difficult to maintain, Thar the ou 

the gaoler can depend on the intention of rac priſoncr. 
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(e) F. Co. 236, Seck. 6. Sixthly, If (e) the gaoler fo cloſely purſue (Wt the ba 
Sp C. 33. ſoner, who flies from him, that he re-rake him, rr power 


i Hale 603. ſight of him, the law looks on the priſoner ſo far in Iv] 

B. Eſcape, 14 all the time as not to adjudge ſuch a flight to amount #* 

Ts - an elcape ; But if the gaoler ouce loſe ſight of the priſone, 

26. ” afterwards re- take him, he ſeems in ſtrictneſo to be gun,“ 

6 H. 7. 11.12. eſcape; . fortiori therefore, (f) if he Kill him in the pur 

(f) F. Cor. 328, js in lik * houch he never loſt fizht of hin 
is in like manner guilty, though he never loſt ſig 


pe; but 
lie of 
vent part 
Wicer f 
ell his pr 
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6. © - y * 3 * 
8. P. C. 33. could not otherwiſe take him, not only becauſe the king if Ilends, | 
Sce b. 1. C. 28. benefit he might have had from the attainder of the "I", which 
. ' — - 0 * 10 8 
cet. 11. 12. by ine forfeiture of his goods, &. but alſo becauſe tue e been o 
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ſuch ant 


jaſlice is not fo well f:ti-fied by the killing Lin: in be con. 


judicial manner. 
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Seventlily, While the privileges of ſanctuaries were 


erune, A if a ſheriff conducting a priſoner to gaol, had brought (a) B. Eſcape, f 
1 , . Wo» 5 , | nl 
„eu i the way, through the limits of ſuch a franchiſe, and the py 755 1 [4 
-; a ner had claimed the privilege of it, and by that means got P. Col. 222. 4 
| 
z 


ſeems, (a) that the ſheriff was guilty of an eſcape, tor 316. _ 
k „ . ö n RX ” 
t was his fault, by bringing his av ne _ way to aol, 5 Efcape, 
juli ive him an opportunity of claiming the franchiſe, 24 ſeem cen. 
1114 : 
ve of 
lek jul 
d, (a); 


2,8, Eighthly, Alſo while the law allowed thoſe who had 
benefit of the clergy, to free themſelves from priſon in certain 
„ by making their purgation before the ordinary, it was an (b) F. Cor. 16. 


er ha pe (b) in the ordinary, to ſuffer ſuch perſons to deliver them- 2 8 i 
1 e by it, in ſuch caſes in Which they ought not to have been Vid 23 H. 8. 
ilona N ; 


: ited to it. 2 
Lined, : 


t be . 9. Ninthly, If (c) a priſoner be reſcued by enemies, (e) B. Eſcape, 


"I nolcr 1s not guilty of an elcape, as he would have been by : _ 32. 5 
Fay better opinion, if he had been reſcued by ſubjects, becauſe ? | Bla. 3 
up 1 s a legal remedy againſt 2%. 29 Affize 34. 
we I Hale 596. 
1:ypri w B. Eicape 26, ſcems coutrary 
t It lee | 
obe. 10. And as to the ſecond point, vis. Where ſuch eſcape 4) See Cc 
e the be elteemed voluntary, and where negligent, 'There (d) 394 3 


un for 


ö be no doubt, but that wherever an officer, who hath the S. P. C. 32. 
A0 


vdy of a priſoner, charged with and guilty of a capital [t 3 elcape 
ace, doth knowingly give him his liberty with an intent to OED 
e him either from his trial or execution, he is guilty of a (om the 

untary eſcape, and thereby involved in the guiit of the watch-houſe, 
e crime of which the priſoner was guilty, and ſtood charged „ 
b. And it ſeems to be the opinion of Sir Matthew Hale, ee hs 


to full 
> (ug! 
ht 1 


80 | 
-wit That in ſome caſes an officer may be adjudged guilty of 2 Burr. 867. 9 
e (0) WF cape, who hath not ſuch intent, but only means to give on e 90 1 
judz priſoner that liberty which by the law he hath no colour of , 1111; 396 
tert to give him; as where a gaoler bails a priſoner who is 597. 
oi able. But it ſeems agreed, That a perſon who hath | 


= 


| to bail, is guilty only of a negligent eſcape, by bailing 
ho is not bailable ; neither can I meet with any autho- 
n other books, to ſupport the above-mentioned opinion. 
lit the bailing of one who is not bailable, by one who hath 
power to bail, muſt neceſſarily be eſteemed a voluntary 
de; but the contrary opinion ſeems more agrceable to the 
ew of 5 Edw. 3. c. 8. ſer forth more at large in the ſub- 
jcnt part of this chapter: Allo there are ſome cafes wherein 


. 


cer Teems to have been found (F) to have knowingly (f) F. Cor. 242. 


4 ' f * 6 # 
eu his priſoner more liberty than he ought to have had, as 3. J. G 33. 
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A* up of the priſoa on promiſe of returning, or to go among 

"ori er to find fome who would warraut goods to be his 
* In, W 


DB ich he is ſuſpected to have ſtolen, and yet ſeems to 
een only adjudzed guilty of a negligent eſcape. But it 


O4 accuſcd 
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accuſed of larceny ; and it doth not appear, whether he ,, 
bailable or not, and generally the old caſes concerning ths i 
ject are ſo very briefly reported, that it is very difficult to | 

an exact ſtate of the matter from them: However thus wi 

ſeems clear, That if in the caſes above-mentioned, the fa 

were only guilty of a negligent eſcape, in ſuffering the pril 

to go out of the limits of the priſon, without any ſecurity * 

| return, he could not have been guilty in a higher degree f 

- had taken bail for his return; from which it ſeems reaſonah 

_ = Infer, That it cannot be in all caſes a general rule, that an d 

cer 1s guilty of a voluntary eſcape by bailing his priſoner, y a 

he hath no power to bail; but that the judgment to be made 

all offences of this kind, muſt depend on the circumſtances off 

caſe, as the heinouſneſs of his crime with which the priſon 
Charged, the notoriety of his guilt, the improbability of hin 

| t Hale 397. turning to render himſelf to juſtice, the intention of the ofix 
| the motives on which he aQted, &c. . 3 
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. Sect. 11. Neither is it a certain rule, That an officer, y Err th 


A | unlawſully, knowingly, and willingly ſuffers a capital oH dig 

| to eſcape, is in all caſes to be adjudged guilty of a volun "20k 
S eſcape ; for where an ordinary ſuffered a clerk atcainted, be | id 
| | committed to his cuſtody, to free himſelf from impriſonment, it — 
Or. Cor, 16. making his purgation, he might be truly faid to have ff 
| "BM - ſuch priſoner to eſcape unlawfully, knowingly, and willing th 


and yet it ſeems, (a) That he was guilty only of a negly 


| S. P. C. 34. i jon bre 
| os; eſcape, for that he did not ſave the priſoner from exccuWM! naint 
1 * 7-9- which was excuſed by the privilege of the clergy, but only ie 
x ess, che impriſonm ert. "ah 
i . 5 ET. 
l . teuſe v 
| ( b) F.Treſ.94- Set. 12. As to the third point, wiz. In what caſes a priva_l tis is : 
f « EICAPE 2. may be re-taken after an eſcape; it ſeems to be clearly agi ite d 
I! F. Corone 236. , | : 71 0 2 
| B. Eſcape 49. by all the books, (b) That an officer making a freſh puriuit ſh the of 
| 32. $2, a priſoner, who hath eſcaped through his negligence, may eton 
| 1 Hale 602. take him at any time after, whether he find him in the {a 
OE in. different: (6) county. And it. is faid georrlh Re 
if $ Ed. 4.6 nt (c) county. nd it 1s laid general) or ſufte 
f (e) 33 H.6. $2, ſome books, (d) That an officer who hath negligently Mfr that 
1 80 = fered a priſoner to eſcape, may re-take him where ing tot 
| B. Eſcapes. finds him, without mentioning any treth purſuit; and! nly mat 
. Freſu Suit 3.5. deed, ſince the liberty gained by the priſoner is wholly e taken 
| 38 to his own wrong, there ſeems to be no reaſon he ſh I be liab 
i - | on 3 take any manner of advantage from it. But where a on of 
ll S. P. C. 11. hath voluntarily ſuffered a priſoner to eſcape, it is ſud br wh. 
8 — Execution ſome, (e) That he can no more juſtify the re-takirg e ach 
| _ 4 5 . than if he had never had him in cuſtody before, becaulc “be 30 
13 H. . 1. own free conſent he hath admitted, that he hath notlung es b 


F. N. B 130. 


deedent 
(e) z Jones 21, 22, 45. 3 Coke 32. C. Jar, 689 Q. 1. Panv. Abr. 633. 835. 
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lim. And it ſeems to be holden by Sir William Staund- | 


RK. 


e wa 

"1s fy (a) That after a gaoler hath been fined for ſuffering a pri- (a) 8. P. C. 33. 
o cevligently to eſcape, he cannot afterwards re-take him; (091925 4. 9. 
me book (b) on which alone he ſeems to ground his opinion, B. Efe 5 ret 
e oe ot fully come up to it; fer the purport of it leems to be 1 Hale 602. 
pril e that this, That the gaoler's re-taking of a priſoner, af- Summary 114. 
bor hath been fined for an eſcape thall be to no purpoſe, for 


e, WA; i; contrary to the record, by which it appears, that the 


nabe er bach been at large; by which it ſeems only to be in- 
ne, That a gaoler, who hath been fined for an eſcape, ſhall 

„ i the judgment of his fine by re-taking the priſoner 

made WY do not ſee how it can be collected from hence, that he ” 
s of WR: juſtify the re-taking him. - 

"one 5 

f buy . 13. As to the fourth point, vis. How far an eſcape is 


e ol: by re-taking the priſoner, or by killing him, if he can- 


re- taken; perhaps ĩt 1s the better opinion, That wherever S. P. c. 333. 
oner, by the negligence of his keeper, gets ſo far out of Summary 114. 
wer that the keeper loſes fight of him, the keeper is finable '*< contrary. 
e diſcretion of the court, notwithſtanding he re-took him 
lately after; for it ſeems agreed, That this is to be ad- See the books 
da negligent eſcape, which implies an offence, and con- cited ſeck. 6. 
ty that it muſt be puniſhable. It 1s true indeed, That in 3 
tion againſt a gaoler, for ſuffering one arreſted in a civil 633. 
to eſcape, it is a good excuſe for the goaler, that before 3 Panv. Abr. 
un brought he re- took the priſoner upon freſh ſuit, which videg W. 3. e 
.naintained by ſhewing that he purſued him immediately 23. PA 
notice of the eſcape, though it were ſome hours after it, 
took him; but it does not from hence follow, that the 
xcule will ſerve for the negligent eſcape of a criminal, be- 
tis is an offence againſt the publick, but the other is only 
ate damage to the party. Neither will it be the like hard- 
the officer to be expoſed to ſuch puniſhment ay che court 
cretion ſhall think fit to impoſe upon him for the negligent 
ofa criminal, as it would be to be liable to an action of eſ- 
br ſuftering a perſon in his cuſtody, in a civil action, to eſ- 
for that in the formercaſethe court would moderate his fine 
ng to the circumſtances of the whole matter, and would 
[ly mitigate, if not wholly excuſe it, if he ſhould appear 
e taken all reaſonable care. But in the other caſe, if he 
be liable to an action, his judgment would not lie in the 
don of the court, but he would be bound to pay the whole 
br which the party was in his cuſtody, if the eſcape + 
be adſudged againſt him. However it is certain, That Vide ſap. feet. 
* no advantage to a gaoler to re-take his priſoner, 
ie gas been fined for the eſcape, as hath been ſhewn in 
Kdzur lection, alſo it is clear, That he cannot excuſe 
Elling a priſoner in the purſuit, though he could 

| Ot 


er, vl 
often 
lum 
d , be 
ment, 

ſulent 
Ting 
neglg 
xecull 
nly ſt 


priſo 
V age 
uit at 
may 
the (an 
erallf 
ntly f 
revel 

and! 
1! 7 out 
ne | 
2 a $0 
; ſud! 
ing B 
uſe by! 
lung de 


535• 


202 1 or ESCAPES rs 


not poſſibly re-take him; but muſt, in ſuch caſe, be wn be 
to ſubmit to ſuch fine as his negligence thall appear to dey 


V. 


oug| 
| ; | : previ 
| (%% Afizeg, Sect. 14. As to the fifth. point, vis. In what mane 

. 1 Hat 399. officer ſuffering an eſcape is to be indicted; it ſeems clear, 16. 


„EI Abe 23. 2 3 N . 
- AG ech Very indictment for an eſcape, whetner negligent Or vob 
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rein t 


(b)Saiketd muſt expreſsly thew, that the party was actually (a) in th „ by 
| 5 01 Hy tendant's cuſtody for a crime, action, or Counumuitinent fy the pe 


| and that (b) it is not ſufficient to ſay, that he was in the ir cl 
{0 415 , . | g 
= Holt 280. dant's cuſtody, and charged with ſuch a crime; for th 

x Rol Ab. 806. ſon in cuſtody may be fo charged, and yet not be in cuſth 
= _ reaſon of ſuch charge. And it ſeems alſo, That every fu the 
on dictment muſt expreſsly ſhew that the priſoner went ah Befor 
le) B. Elcape a2 which 15 moſt age (c) expreſſed by the word exit Mit cat 
— 26. gum. Alſo it ſeems neceffary to ſhew the time when th 
x Leon. 166. fence was committed, for which the party was in cut 17. 
B. Eſcape 11. only (d) that it may appear, that is was prior to the efc; edmin 


C. Ez. 752. alſo [e] that it was ſubſequent to the laſt general parcun, 


Le] Het. 13, vor! 


it ſeems clear, That every indictment tor a voluntary d of 2 
mult allege that the defendant felonice & woluntarie A. NA ue jut 
[f3C: Elis. sa. gum ire permiſit; and mutt [f] alſo ihew the ſpecies of tie Mere to | 
A 85 8 for which the party was unpriloned ; for it is not mr lave 
is, ſay in general, That he was in cuſtody for felony, &c. brd 
111. 206. one can be puniſhed in this degree, but as involved in tix 15. 

34. 4. 3» of the crime for which the party was in Eis cuſtody, andi noc th 
fore the particular crime muſt he ſet forth, that it may RM, for th 
that the principal is attainted for the very ſame crime, if ud thi 
felony, or that it was in truth committed, if high treafor. 


| [eJSee Keilw. it ſeems queſtionable, [g] whether ſuch certainty, as t0 0. 
[ 192. 194. ture of the crime, be neceflary in an indictment for a 1 eſcape 
J | eſcape, for that it is not material ia this caſe, whether of fue 
1 fon who eſcaped were guilty or not. TE" ordin 
| EA e Fol the 
Seck. 15. As to the fixth point, wiz. In what ma ey tha 
S. P. C. 34, 35. eſcape is to be tried and adjudged ; it is to be oblcrve, Wt ſeem 


F. Corone 466. Vhere perſons being preſent in a court of record, at 
mitted to. priſon by ſuch court, the keeper of tie | 


e, may 


juſtices 


* „ Cowon, F 


bound to have them always ready, whenever the cu ent el 
demand them of him; and if he ſhall fail to produce yp: 

ſuch deniand, the court will adjudge him guilty of u 4 
without any farther inquiry, unleſs he have ſoar fel * 75 
matter to alledge in his excuſe ; as that the priſon vi Ec 1 


* . 11-3 
fire, or broken open by enemies, &c. ſor be ſhall 
{5311 H. 6. 49. cluded, Ib by the record of the commituent, to J | 
12H.6.2,3 the priſoners were in his cuſtody, And ſome li] 1c WE 2! 


w 
pruoned 
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| 55 5 75 Ma That if a gaoler ſay nothing in excuſe of ſuch an 4 . 
F a). * = i Fa 1 4 rel At G 

| 39 H.6 33.34. Jhall be adjudged voluntary; but 1 cannot find any r n dcr 

| 1 Hale <99. to this purpoſe and where it ands invfterent, Wk y g 
ö 655. Wo , Able on! 
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be abe negligent or voluntary, it ſeems difficult to maintain 
gelen ought to be adjudged a crime of ſo high a nature, with- 


previous trial. 

Hanne : = . 

e, e. 4s to other priſoners who are not ſo committed, 

VOlvit e in the cuſtody of a gaoler, ſheriff, conſtable, or other 

in oj, by any other means whatſoever, it ſeems agreed, (a) (a) S. P. C. 38. 
nt dle perſon who has them in cuſtody is in no caſe puniſhable | 
the fiir clcape, except in ſome ſpecial caſes, until it be pre- 
that | | 

cuſtody | ' 

y luc the better underſtanding whereof I ſhall endeayour to 


u before whom ſuch preſentments are to be made; and, 
wit caſes they are traverſable. | 
zen th e | 


uit WT. 17. As to the firſt particular, it is enacted by the ſtatute 

ee edminſter, 1. c. 3. That nothing be demanded nor ta- 

wn, zor levied by the theriff, nor by any other, for the eſ- 

ary c of a thief, or felon, until it be judged for an eſcape 

GT i juſtices in eyre ; and that he who does otherwiſe, ſhall 

the ore to him or them that have paid it, as much as that he or 

lch lave taken or received, and as much alſo unto the king.” 

. lorth CE oe Wo ; | 
in te 13. It hath been adjudged, (b) That this ſtatute re- (b) 27 Aſſize 9. 
and dor the court of king's bench from receiving ſuch preſent- 21 Affze 12. 
27 br chat its juriſdiction includes in. it that of juſtices of 8. P, C. 35. 


. ; 1 > 0 2 Inſt. 166. 
„ u al this court is itſelf che higheſt court of eyre. 1 Hale 600. 


eaſol. 

%. It is farther enacted, by 31 Edw. 3. 0 14. © That 

a ley eſcape of thieves and felons, and the chattels of felons, 

ct of fugitives, and alſo eſcapes of clerks convict, out of 
MT" ordinary's priſon, from thenceforth to be judged before 

ſok the king's juſtices, ſhall be levied from time to time 

ma ey thal fall, as well of the time paſt as time to come.” By 


| 


— 
n OY LOT ett” , - ET TEN. AV" Oe | * — 1 
0 6 r Wu g A" OI = n * 
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eue ſeems to implied, That other Juſtices, as well as thole . 
ae , may take cognizance of eſcapes; and it is certain, og So 
the ces of gaol-delivery may puniſh juſtices of peace for S. P. C. 35. 
cou eat clcape, in admitting perſons to bail, who are not 

ce U lie. 85 0 

F EE 1 . 

« WF 22 And it is farther enacted by 1 Rich. 3. c. 3.“ That 

\ Fo peace ſhall have authority to inquire in their ſel- 

„ all manner of eſcapes of every perſon arrefted and 

| oF ned for felony “ 

e . as to the ſecond particular, In what caſes ſuch 

an eſo mens are traverſable; it is laid doven as a rule, by Sir 

„ oizundford, That wherever an eſcape is finable, the S. P. C. 33. 
whe! ment of it is traverſable; but that where the offence is 


able only, there the preſentment is of itſelf concluſive ; 
«rcements being reckoned among thoſe minima de 
cla l; aud this diſtinction ſeems to be well 

| ” warranted 
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(a) at Aff. 12. warranted by the old (a) books; and in what caſes eſcape dear 


or E Se A PE 8 SUFPPRED 


_ 27 Aff. 9.27. finable, and where amerciable only, ſhall be conſideredy dect 


F. Cor. 291, 
328, 345, 346. 


3645 


(b)8.P.C.z4.l., Sea. 22. As to the ſeventh point, wis. In what man 
8 So = -4 voluntary eſcape is to be puniſhed ; it ſeems to be general 
391. $93- 

B. Cor. 112. 
11 H. 4. 12. 
(c) Sum. 114, 


115 


Dyer 99. 
F. Eſcap. 3. 
27 Aſſi ze 62. 


1 Hale 603. 2 Hale 184. 


priſoner had been acquitted on a inditmeat of death, and 


following part of this chapter, ſection 31. 33. Ix. d. 
| J. 26. 


ape W 
ch eſca 
at he \ 
hable 1 
rule, 
ainted, 
certain 


* 


agreed, That ſuch eſcape amounts to the ſame kind of 
and is puniſhable in the ſame degree, as the offence of 
the party was guilty, and for which he was in cuſtody, whe 
it be treaſon, felony, or treſpaſs ; and whether the perſy 


' caping were actually committed to ſome gaol, or under u and 
reſt only and not committed ; and whether he were attaintd ipal offe 
only accuſed ſe] of ſuch crime, and neither indicted nor ent, it 1 


dmmMitm 
Ily gui! 
ble as h 


ed: And it is ſaid to be no excule of ſuch eſcape, Tha 


committed till the year and day be paſſed, to give the wida 


heir of the deceaſed an opportunity of bringing their appeal, id of 
| | NO 1 5 ph trea 
(4) B. Eſcape Sect. 23. Alſo ſuch an eſcape, ſuffered by one who . of ſuc! 
. 46. folly takes upon him the keeping of a gaol, ſeerns to be [4s to 2 
P. Aſſize 262. niſhable in the ſame manner as if he were never ſo rightfullſe mor: 
39 H 6. 33, 34- titled to ſuch cuſtody, for that the crime is in both cafes Mu. 
Acre 27. very ſame ill conſequence to the publick ; and there ſeems! 
Atlize 27. : | n | out f K 27. 
i Hale 394. no reaſon that a wrongful officer ſhould have greater ft 


Summary 114. than a rightful, and that for no other reaſon but becauſe 


(e)Salkeldz72. 
347» 348. 

Con. , : ; | 
Summary 114. it would be highly inconvenient to ſuffer gaolers to take ad 
2 laſt. 590, 591, tage of a flip of this kind in commitments, which being gene 


{f Summary 
114.219. | ee e 
See c. 16. ſect. party was committed, [f] were actually ſuch at the time 


19 


11 H. 4 12. 


- . . F ä of 
Hale 891 | committed for having given A dangerous wound r0 all 


$ degree 
ally gu 
brable f. 


nd one 1 


a wrongtul one. 


Sect. 24. Alſo if the warrant of commitment do plainly 
expreſsly charge the party with treaſon or felony, but in 
other reſpe& be not ſtrictly formal, yet it ſeems, That it 
ſe] be probably argued, That the gaoler ſuffering an eſcaf 
as much puniſhable as if the warrant were perfectly right; 


to the e 
be punit 
uſhable 
28. 
cap, tl 


pr? Þ 16. & c. made by perſons of no great knowledge in the law, cama dau 
| 18 ſect. 5,6, 7. expected to be always agreeable, to its forms; and er his t 
Hale 595 fore if they be good in ſubſtance, the publick good ſeems t 


quire, that the gaoler be as much bound to obſerve then, 


. 20. 
they were never ſo exactly made. 


it i as 
5 4s if h 
may ch: 
La deput 
his prin 
all lea 
not hac 
lied, 


Sect. 25. But it ſeems to be er That no eſcaped 
mount to a capital oftence, unleſs the cauſe for which 


eſcape ; and therefore, it a gaoler ſuſter one to elcape vi 


who afterwards dies of ſuch wound, vet he is not gui 
W - . * Cl 
felony, for that the offence of the priloner was but 7 
. £ Wi 
at the time of the eſcape ; and though by a fiction 0 


| 8 : 
be afterwards, for ſome, purpoſes, eſteemed a felon) fro! 


g. 
Ef the giving of the wound, yet ſince it is in truth, no felony 
e death af the party, it ſhall be afterwards conſtrued ſuch 
pect of thoſe only who were privy to the giving of the 
d. | 3 | > 


% 


V 26. Alſo it ſeems clear, That he who ſuffers another . 237. 
ape who was in his cuſtody for felony, cannot be arraigned S185 os 598: 
marc eſcape as for a felony, until the principal be attainted; 216, 216. 


t he who ſuffers ſuch eſcape, is by the better opinion not 2 Hale 254. 


neralh 

gore die in this degree, but as an acceſſary to the felony ; and —— » — 4 
of ue. That no acceſſary ought to be tried till the principal 62 Con. 

7, wiehM:inced, as ſhall be more fully ſhewn | hereafter. Vet it Cromp. 56. 
perſon certain, la) That one accuſed of ſuch an eſcape may be in- N as 

der ul and tried for a miſpriſion, before the attainder of the F. Cor. 188. 

inte pal offender, for that whether ſuch offender were guilty or See c. 18. 1cct. 

| 21. 


or zul ent, it was a high contempt to ſuffer him to eſcape. And if gu 
Summary 110. 

Th amitment were for high treaſon, and the perſon committed jeems con. 

„ guilty of it, it ſeems, that the eſcape is immediately pu- 

wida ble as high creaſon alſo, whether the party eſcaping be ever 

peal, {Wd of ſuch crime or not; for that there are no acceſſaries 

vh treaſon, but all who are guilty of aſſiſting the party 

10 or ſuch crime, in ſuch a manner as would make them ac- Summary 116. 

be ies to a felony, are accounted principals in the treaſon, as 

ctullM be more fully ſhewn in the chapter concerning principal and 

\fes My. | | 


eemst 3 N | 
er 48. 27. Allo it ſeems to be clear, That no one is puniſhable —_— 272. 

aule I degree for a voluntary eſcape, but the perſon only who Hale gs. cog 
ally guilty of it; and therefore that the principal gaoler is Hale597, 598. 
fable for a voluntary eſcape ſuffered by his deputy, for 


hing one hall fuffer capitally for the crime of another. 

t in | 

hat i WNW fo the eighth point, wiz. In what manner a negligent eſcape 
eſeu e puniſhed ; I ſhall endeavour to ſhew, How ſuch eſcape 


right able by the common law; and, How by ſtatüte. 


ke u 28. As to the firſt particular, I ſhall take it for granted Summary 114. 


ene | 
Zi bday, that whoever de facto occupies the office of goaler 1s 2 Roll 146. 

1d U anſwer for ſuch an eſcape ; and that is no way material 1 Eſcape, 18. 
| ler his title to the office be legal or not. Qu. 27 Aſſ. 27. 


ems {i ; 
bei Vide 1up. tet, 
_ } — N 5 

. 29. Alſo I take it to be the better opinion, That (b) T5 Cas 


337 


is as much liable to anſwer for an eſcape ſuffered by his fe)Salkeldz7z. 
ape af he had actually ſuffered it himſelf, and that (c) the Summary 113. 


Which my charge either the ſheriff or bailiff for ſuch an eſcape ; a1 


ne df fg. arp Faoler be nor ſutficient to anſwer a negligent eſ- (d) 39 H. E. 33, 
principal muſt anſwer for him: But if the gasler who 34 


a eleape, have an eſtate (d) for life or years in the office, 11 
1 = * o 3 ; Oizes 
" ts agreed how far he in reverſion is liable to be  Leviuz 85: 


pe V1 
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206 ESCAPES svrrened A OFFICERS. bo. E 
Seck. 30. It ſeems the better opinion, That one Nel 
(a) B. For ö of eſcape will not amount to a forfeiture of a gaoler's office, - 
Offices, 27, voluntary [a] one will; yet if a gaoler ſuffer many negj 
2 R. A. 135. eſcapes, it is ſaid, that he puts it in the power of the « 

| ouſt him of his office by its diſcretion. = 


v marſ 
ut will 


ms ; 4 
rſhals 

t their 
their p 
uſes to! 
re the) 
90 wan 
any ſuc 
withou 
t of the 
lr, ſh 
med at 
quiry w 
done W 
nt the n 
er thall 
d been. 

elcape, 


(b)s H. 5. 2. Sect. 37. It ſeems to be certain, That wherever a yer 
15 84. 292. found guilty upon an indictment, or preſentment, of a nepl 
B. Eſcape 16. Eſcape of a criminal actually in his cuſtody, he ought to l 
Raſt. 583. demned in a certain ſum to be paid to the king, which 
(e) F. Cor. 335. moſt properly to be called a fine. But this does not clear 
— egy 3- pear from the old books, for in ſome [b] of them it ſeems 
27 Affize 9. taken as a fine, in others [e] as an amercement, and in of 
S.P C 65. is ſpoken of generally, as an impoſition of a certain ſun, 
— beer 51- without any Id] mention either of fine or amercement. But 
er oe.” the books ſpeak of the puniſhment of a vill or hundred, ſo 
291. 370. fering a felon to eſcape without being arreſted, they ſeem i 
> kev 39- to take it as an amercement, and not as a fine : And whe 
See 1 ſheriff, having returned a cepi corpus into the king's bench, 
ſupra c. 12. Capias againſt a man on an indictment of felony, does vat! 
ſect. 2. him in at the day, it ſeems [e] that he is, by the courſe 


(e) F-EeaP- 7» laid court, to be amerced, not fined. 


4.37. 
ery ſher 
ring thi 
ron or 

kd that 

ars, of 1 
id void.“ 


 (f)3H.7.15: Sect. 32. Tt bath been holden, If] That a negligent e 
8 H. 5.%. . may be pardoned by the king before it happens, but that: 
F. Gaunt 37. juntary one cannot be ſo pardoned ; but this ſhall be more 

conſidered in the chapter concerning pardon. 


n 


Sy 


(8)S.P.C.3% Set. 33. And it ſeems, [g] That by the common [wr 
Summary 113. 1 . oO c by” 
1 Hale 604, penalty for ſuffering the negligent eſcape of a perſon atta 
F. Cor. 379. Was of courſe 1007. and for ſuffering ſuch eſcape of a peri 
(h)S. P. C. 35. dicted and not attainted, was 5. [h] but if the perſon ef 


Summary 113. ere neither attainted nor indicted, it ſeems, That it was. 


en expire 
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jr Atze . the diſcretion of the court to aſſeſs ſuch a reaſonable forfer 

| 25 Ed. 3. 39. ſhould ſeem proper; and [i] if the party had twice ell N 

q (i) OE: 424: ſeems, That the penalties above-mentioned were of courle 

{| ® Bir. a4 3 doubled; yet it ſeems, That the forfeiture was to be nog 

| = - oy . "vo ſeveral a0 ES 

| (F. Cor. 196. for ſuffering [k] a priſoner committed on two ſes eral accu 

| 26 Aſſize 31. to eſcape, than if he had been committed but on one. WM 

l | N 

| On a convicti- Sect. 34. As to the ſecond particular, z. In what. he vat 

1 on for letting a ner offences of this kind are puniſhable by ſtatute ; i. bare 

j 1 ps je ba cited by 5 Edw. 3. c. 8. That perſons indicted e fe ae perſo 

\ ks e in times paſt, had removed the indictments beſore the to lveh 

| brought before and there vielded themſelves, and by the marſhals of the ner t 

n the court nd bench had been incontinently let to bail, and after hal ti id! 

4 [454 nah 8255 many evil deeds, &c.” And thereupon it 1s enacted, : pers, 

i may produce ſuch enditees and appellees ſhall be ſafely and ſurely . 
and read aff- (e priſon, as belongeth to them, according fo tus Nc] con 
davits, made c 1: "1 6 juſtices; Wire dar 

which the ſaid marſhals ſhall have of the ju ug pa 
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- marſhal ſhall do otherwiſe, at the complaint of every man which the de- 
it will complain, the juſtices ſhall do him right during the ES * 
s: and in the end of the terms, upon their riſing, the ſaid anſwer and 
hals mall chooſe before the ſaid juſtices, before they de- contradiet. 

-t their places, in what town they will keep ſuch priſoners _ 83 8 
their peril: And in the ſame town they ſhall allow to them 26 Geo. 3. 
uſes to keep ſuch priſoners at their own coſts and charges; and 

re they ſhall keep them in priſon, and ſhall not ſufter them 

90 wandring abroad, neither by bail nor without bail. And 

;ny ſuch priſoner be found wandring out of priſon, by bail 

without bail, and that be found at the king's ſuit, or at the 

: of the party, the marſhals which ſhall be found thereof 

ltr, ſhall have half a year's impriſonment, and be ran- 

med at the king's will; and the juſtices ſhall thereof make 

quiry when they ſee time; and as to the marſhals, it ſhall 

done within the verge that which reaſon will. And in caſe 

the narſhals ſuffer by their aſſent ſuch priſoners to eſcape, 

er ſhall be at the law, as before the time of the ſtatute they 

dbeen. And the king intendeth not by this ſtatute to loſe 


eſcape, where he ought to have the ſame.” 


4. 35. Alſo it is enacted by 19 Hen. 7. c. 10.“ That Vide « Ame 
ery ſheriff have the cuſtody of the king's common gaols, kg rae es, 
ring the time of his office, except all gaols whereof any canes. nies 
ron or perſons have the keeping of eſtate of inheritance : by the ſubſe- 


xd that all letters patents made for term of life, or quent part of 


1 ; 5 ; N this ſtatute 
ars, of the keeping of the ſaid gaols, &c. ſhall be annuiled e e eee 
id void.“ | cited inthe for- 
; mer edition of 
: 4 nis work, have 

et expired above 200 years. Vide RuThead's Statutes, aad x Burn's Tuftice 303. 


CHAPTER THE TWENTIETH. 


„ ESCAPES sUrrRERTD BY PrIvate PERSONS: 


4 7 * * . : 
NG in the precedent chapter endeavoured to ſhew Summary 11% © 


de bature of eſcapes ſuffered by officers, I am now in the 
id place to conſider the nature of ſuch eſcapes ſuffered by 
We perſons, Dut the law being generally the ſame in rela- 
to loch eſeapes, as in relation to thoſe ſuffered bv officers, 1 
refer tne Reader, for the general learning of this kind, to 
wy in the icrmer chapter, concerning Eſcapes ſuffered 
Ml content myſelf in this place with conſidering the tun 
Wi prticulars. Firſt, Where 2 private perſon is to be 
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ESCAPES $SUFFEKED BY PRIVATE PERSONS | 


adjudged guilty. of ſuch an eſcape ; and, Second] 
manner he is to be puniſiec. 7, l 


Seck. 1. As to the firſt point, it ſeems to be a good 
rule, That wherever any perſon hath another lawfully in h 

| tody, whether upon an arreſt made by himſelf or another! 
(a) See c. 12. guilty (a) of an eſcape, if he ſuffer him to go at large, be 
| ny 112. hath diſcharged himſelf of him by delivering him ovet uf 
«© 595* other who by law ought to have the cuſtody of him. 
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Sect. 2. And therefore, if a private perſon arreſt anctly 

| ſuſpicion of felony, -and deliver him into the cuſtody of u 
private perſon who receives him, and ſuffers him to go u 

boos, 12. it is ſaid, (b) That both of them are guilty of an elcye; 
= Rape oY firſt becauſe he ſhould not have parted with him, till he by 
43 Ed. 3. 36. livered him into the hands of a publick officer; the latter, 
F. Cor. 454. cauſe having charged himſelf with the cuſtody of a priſone 
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ſeems, 
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the par 
reaking 
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' F. Elcape 3. ought, at his peril, to have taken care of him. is erim. 
N | | | reaking 
| | (e) F. Cor. 345. Sed. 3. But if a private perſon having made ſuch an | 
\\ (4) F. Cor. 328. have delivered over his priſoner to the proper officer (ui: '- 
0 81. . ſheriff, (e) or his bailiff, [dj or a conſtable ſe], from whoſe oi ſollou 
[a 


(e) Sum; 112. dy the priſoner eſcapes, the party who made the arreſt i 
1 Hales94,595- chargeable with it. / 


(ep 10H Se. 4. But if no officer will receive ſuch priſoner in 
F. Eſcape 4. cuſtody, it ſeems [f]_to be the ſafeſt way to deliver him int 
Summary 114. cuſtody of the townſhip where the perſon who arreſted hin] 
F. Cor. 345 or perhaps of that where the arreſt was made, which thal 
; bound to keep him till the next gaol-delivery ; but if ſucht 


5. 2. 
ndleſs, « 
occaſion 


king the 


ſhip refuſe alſo to receive him, I do not ſee how the perſon iſ Vr. 

made that arreſt can diſcharge himſelf of him before the ofender 

gavl-delivery, unleſs he can in the mean time procure hun Went, 1s 1 
bailed. 

So: | xx 

Sec. 5, Neither can ſuch private perſon excuſe himlWlny by 

the eſcape of ſuch a priſoner, by alledging, That he dell a ltran 


him over to a ſheriff or other officer, without ſhewing to 
in particular, by name, he ſo delivered him, that the cour 
certainly know who is anſwerable for him. 


IL Þ 
broken tl 
ch often. 
turn of 2 


Summary 112. Secf. 6. As to the ſecond point, wis. In what manner“ þ 
a, Unle 


B. Cor. 112. vate perſon is puniſhable for ſuch an eſcape, I ſhall take ; 
27 All, 62, granted that if it were voluntary, he is puniſhable in the 


Vide De Teſ- : 3 
er's Caſe, ©” manner as an officer, for which I ſhall refer the _ bs. F. 
Black. 266. former chapter; and if it were negligent, he is puniſbabg dia; 


who was fined fine and impriſonment, at the diſcretion of the court. 
gol. for effet- 


ing the eſcape 
df French pri- 5 . Ry 
- foners. N. B. The 19 Hen. 7. c. 10. recited in the former editions is expired. 
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HAPTER THE TWENTY-FIRST. 


OF RESCOUS, 

HE offence of a ſtrauger in forcibly freeing another from 
an arreſt, comes under the notion of reſcous, which in 
| inſtances is of the ſanie nature with the offence of breaking 


1, with hath been already conſidered in the eighteenth 


deer, 


1 Hale 6061 : 


ſeems, therefore, ſufficient for the declaration of the nature 
is crime, to ſhew, In what caſes it agrees with the offence 
reaking priſon ; and, In what it differs. 


2.1, And this offence ro with that of breaking priſon 2 Inſt. 589, 
ie following particulars, Firſt, Whatever is ſuch a priſon, S. P. © 30d 
the party himſelf was, by the common law, guilty of felony Tar OY 


reaking from it, in every ſuch caſe a ſtranger was guilty of c. 18. f.  & 4 
ha crime at leaſt, in reſcuing him from it. oy 


8.2, Secondly, Wherever (a) the impriſonment is ſo far (4) See c. 18: 
odleſs, or irregular, or for ſuch a cauſe, or the breaking of wack . 
occaſioned by ſuch a neceſſity, &c. that the party himſelf 
king the priſon is, either by the common law, or by the 

ede frangentibus priſonam, ſaved from the penalty of a ca- 

ofender, a ſtranger who reſcues him from ſuch an impri- 

nt, is in like manner alſo excuſed ; & jic è converſo. 


f. 3. Thirdly, As the party himſelf ſeems not to be guilty Keilwey 87. 
lony by breaking the priſon unleſs he go out of it ; fo nei- B. Elcape, 524 
b altranger unleſs the prifoner actually go out of the priſon. 


4. Fourthly, As the ſheriff's return, that a priſoner F. Eadit. 30s 
broken the priſon, is not a ſufficient ground to arraign him 1 H. 7.6. 
ch offence, unleſs he. be indicted alſo for it, ſo neither is a hu. ang. 
urn ofa reſcous a good ground for the arraignment of the 

7, unleſs he be indicted. | , 


- Wo} 
5. Fifthly, As as an indictment of breaking priſon, and Vide ſup. c. 18. 
\ ndiRment of eſcape, muſt ſpecially ſer forth the nature U 20. and e. 19. 
* of the impriſonment, and the ſpecial circumſtances of 5 
© 11 queſtion ; ſo alſo muſt an indictment of reſcous. 88 


3 vixthly, As thoſe who break priſon are till vide ſup. c.18, 
„die as for a high miſpriſion, by ane and impriſonment, . 21. 
| 2 | in 
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Jummary 116. offender be firſt attainted; but if the perſon reſcued were i 


reſpecting reſ. to any priſoner to attempt to make his or her eſcape from 
cues upon civil © gaol, though no eſcape be actually made, in caſe ſuch pri 


ny, without « preſſed in the warrant of commitment or detainer, ever) 


eſcape of a pri- « priſoner then was convicted of, committed to, or de 
ſoner for petit cc 8 


Iareeny, & c. 


OF RESCOUS \Þy 
in thoſe caſes wherein they are ſaved from judgment of den} 


the ſtatute de frangentibus priſonam, ſo alſo are thoſe Who 
ſuch priſoners in the like caſes in the ſame manner prada 


21 


ſaid! 
liable 


3 
" 
. 


Vide ſup. c. 18. Seck. 7. The offence of reſcous differs from that of hr. 
„ priſon in the following particulars. Firſt, Whereas 2 » 
1 Hale 237. 3 : ; *] 

committed for high treaſon, who breaks the priſon and ehe 
is guilty of felony only, unleſs he lets others alſo eſcape why 
| knows to be committed for high treaſon, in which caſe he;, 

ty of high treaſon, not in reſpect of his own breaking of the 
(2) S. P. C. 11. ſon, but of the reſcous of the others: A ſtranger (a) wal 
" al? ary 109. Cues a perſon committed for and guilty of high treaſon, hn 
Dalton f. 228, him to be ſo committed, is in all cafes guilty of high tre 
1 Jones 455- and by ſome (b) he is in like manner guilty, whether heh 
F. 10 4 2 that the priſoners were committed for high treaſon or no 
B. Treaf. 11. this opinion is not proved by the authority of the caſe ( 


(d) C.Car.583- which it ſeems to be grounded. 
(e) 1 H. 6. 8. (ES 8 LE 


+ Se 
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gaol 0 
or arty 
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any ſu 
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60 4 | Seck. 8. Secondly, Whereas a priſoner who breaks the 
ſ * wi c. 18. ſon, may be arraigned (d) for ſuch offence before he be ami 

* of the crime for which he was impriſoned; he who reſcue 
(e) Vide ſup. impriſoned for felony cannot, according to the better (e) op 
C. 19. be arraigned for ſuch offence as. for a felony, till the prin | 
de indict 
e the eſe 
batribut 


4nd t 
iſe of \ 


. ſoned for high treaſon, the reſcuer may immediately be ar 
ed, for that in high treaſon all are principals; alſo it ſeenz 
he may be immediately proceeded againſt for a miſpriſont 
if the king pleaſe, WO 

| | Hef. 1 

ner to 

rument 
umltte 
$1 being 
ment 
bt, da. 
le whole 

n ſo 0 

lldemea 


Vide 1 Ann. + Sect. 9. And it is enaQted by 16 Geo. 2. c. 31. © 


- 1 any perſon ſhall by any means whatſoever be aiding or ali 


E Wil. 2, « was then attainted or convicted of treaſon, or any felon 
c. 27. by which CePpt petty larceny, or lawfully committed to or detal 


ie is made felo- any gaol, for treaſon or any felony except petty larceny 


* 


benefit of cler- ,; 
gY, to oppoſe 
the execution © years.” 
of proceſs, 1 ä 

or to reſcue priſoners in any of the pretended privileged places therein mentioned, 


ſon ſo offending-ſhall, on conviction, be tranſported fork 
dt. 8 
rlon fh 
her e 
tough, 

en have 
My hun 


'Afiſting the f Sect. 10. And it is alſo enaQed, © That in cale 


in any gaol for petty larceny, or any other crime, not! 
« treaſon or felony expreſſed in the . warrant of his 0 


. $ Ment 
„commitment or detainer as aforeſaid, or then Was |! eff 5 
upon any proceſs whatſoever, for any debt, damages 15 
. o * 4 int 
„ ſum or ſums of money, amounting in the whole to e Wh. 
Ward 7 


"3c #6 gun | | ; in my 
of ens hundred pounts, every perſon ſo offending Bl. 


„ OF RESCOUS. . 


laid ſhall, on con viction, be deemed guilty of a miſdemeanor 
lable to fine and impriſonment.“ e e 


+ 5e2. 11. It is alſo further enacted by par. 2. That if Conveying ia- 
any perſon ſhall convey or cauſe to be conveyed into any e ee 
gao] or prifor any viſor or other diſguiſe, or any inſtrument capes ie 15 


Whit vr arins proper to facilitate the eſcape of priſoners 3 and the portat ion. 
he ü Came tall deliver or cauſe to be delivered to any priſoner in | 
X the ay ſuch gaol, or to any other perſon there, for the uſe of any 
beach priſoner, without the conſent or privity of the keeper or 


ader-keeper of any ſuch gaol or prifon ; every ſuch perſon, 

although no eſcape or attempt to eſcape be actually made, 

all be deemed to have delivered ſuch viſor or other diſguiſe, . 
inſtrument or arms with an intent to aid and aſſiſt ſuch pri- 

ner to eſcape or attempt to eſcape ; and in cafe fuck pri- 

oner then was attainted or convicted of treaſon or any felony 

xcept petty larceny, or lawfully committed to, or detained 


L« ther any ſuch gaol for treaſon or any felony except petty larceny 
arrcol&cpreficd in the warrant of commitment or detginer, every 

el erſon fo offending ſhail, on conviction, be deemed guiity of 

e) puer, and tranſported for ſeven years.” Cs 

& print ; | 

ere in de indictkment mult ſtate that the inſtruments were conveyed with 4 bESHON to effec- 
he ar e the eſcape. O. B. But no indictment can be maintained vpon this act of parliament 


vatributing to the eſcape of a priſoner committed on faſpiclon only. Walker's Caſe, 
„aud the King v. Greeniff, at Maidſtone, Lent Affizce, 1785. MS. Vive zilo 
iſe of William Gibbons. O. B. 1785, p. 673. „„ 


ſeems, 
riſhon 


(7.12. Anditis farther enacted, That in caſe the pri- But if detained 


8 ; l . y * * og f a "Ces 
ner to whom, and for whoſe uſe ſuch viſor or dilguiſe, in- © — Tris 
ty, : 11100 


6« 


or A ument or arms ſhall be fo delivered, then was convicted, meaner. 
e fru umitted or detained for petty larceny, or any other crime 
ch pi e being treaſon or felony expreſſed in the warrant of com- 
felony ment or detainer, or upon any proceſs whatſoever, for any 
dead, damages, coſts, ſum or ſums of money, ainounting in 
arceſ e chole to the ſum of one hundred pounds, every ſuch per- 
ever) BE offending ihall, on conviction, be deemed guilty of a 


d fork 


demeanor, and liable to a fine and impriſonment,” 
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Wa, 13. And it is alſo enacted by par. 3. “That if any Vide 6 Geo. t. 


ioned, | - . : 
lon ſhall aid or afliſt any priſoner to attempt to make his c. 23. l. 5 and 


i? 4 5 / F ; 
ll er eſcape from the cuſtody of any conitable, head- 2 | 
tough RED, Hei 211. b 
or det 3", tythingman, or other officer or perſon who ſhall fons convict | 


en hare the lawful charge of ſuch priſoner in order to to make heir 
. him or her to gaol, by virtue of a warrant of com- eſcape rem the 
Went for treaſon or any felony (except petty larceny) Gay” 7 are 
prelſed in ſuch warrant ; or if any perſon ſhall be aiding ein < be 
Uiking to any felon to attempt to make his eſcape from tran{portedy is 
werd any boat, ſhip, or veſſel, carrying felons for tranſ- e. . 
ton, or from the contractor for the tranſportation of Ge 1 
P 2 ſuch Will. 439. 


1 not ! 
his or 
was I 
nages, 
> t0 the 
ing * 


1 „ 


ſuch felon ſhall have been lawfully delivered in order for 


- 


6c 


1 Returning 
' from tranſpor- 
tation, felony. 


«c 


46 
60 


Limitation. 
; 4 


Reſcuing a 
convict for 40 
| murder, & c. 4 
40 
Cc 
«c 
: "14 
41 


Reſcuing the 
dead body of a (e 
malefactor, 


&c, : «c 


f «& 


T 
Ty 
40 


By 2 W. & M. 
Jef. 1. c. 6. ſ. 4. 
perſons guilty “ 
of 7 pound «« 
breach, or the . 
reſcous of any 
goods or chac- ** 
tels diftrained «« 
For rent, or of ,, 
the owner of 
any goods ſo 
giſtrained, ſhall «c 
- pay _— da- 40 
mages, &c. 
2 Vide « © 
Raym. 19.342. 
G Go C. 120. 
aud 461. 


4 | 
4. 


6c . 


victed of murder going to execution, or during erecuti 


„OF REST US. k 8 
ect. 
led thi 
forcibl! 
officer 
he act 
pf mon 


ſuch felons, his aſſigns or agents, or any athen petſon to wh 


portation, then every perſon ſo offending, on convigio 
be guilty of felony, and tranſported for ſeven years, "4 


+ Sect, 14. And it is further enaQed, * That if any yu q 
who ſhall be ordercd for tranſportation in purſuance of this a 95 
ſhall return or be found at large, without ſome lawful 4 
before the expiration of the term, he ſhall be liable v Sect. 
ſame puniſhment, proſecution, trial, and conviction, a u * 1 


hattels 
hereby 
ereby 
pts of 
ſcous 

ners 
ound to 


felons returning, &c. from tranſportation, &c. are liable u 


+ Sect, 15. Provided always, © That there ſhall be ny 
ſecution for any of the ſaid offences, unleſs ſuch proſecutin 
commenced within one year after ſuch offence committed 


+ Sect." 1 8 It is alſo enacted by Geo. 2. C. 37.1, 9. 41 


if any perſon or perſons whatſoever ſhall by force ſet at li 


ty, or reſeue, or attempt to reſcue, or ſet at liberty, any M ©" 
{on out of priſon who ſhall be committed for, or found gu = 
of murder, or reſcue, or attempt to reſcue any perſon WW: form: 

compani 


every perſon ſo offending ſhall be deemed guilty of fely 
and ſufter death without benefit of clergy.” 

+ Sect: 17. Alſo it is further enaQted by par, 10. T a 
any perſon or perfons whatſoever ſhall, after ſuch enecut 
had, by force reſcue, or attempt to reſcue the body of 
offender out of the cuſtody of the ſheriff or his ofi 
during the conveyance of ſuch body to any of the place 
rected by the act; or ſhall by force reſcue, or attempt to 
cue ſuch body front the company of ſurgeons, or their off 
or ſervants, or from the houſe of any ſurgeon where the 
ſhall have been depoſited in purſuance of this act, everyp 
ſon {6 offending ſhall be tranſported for ſeven years, and 
be ſubje& to the like puniſhment, &c. in caſe of returning 
by law other felons, returning from tranſportation, are 
ject to.“ | | | 


AVID 
hende 
hew in 


es, C 


irſt, Su 
04 bart 
al, ind 


» rded an 


Þ Sect. 18. It is alſo enacted by 11 Geo. 2. c. 26, * ll 
if any perſons, to the number of five or more, ſhall 
tumultuous and riotous manner aſſemble themſelves to rel 


. 
e, whic| 


any offender againſt 9 Geo. 2. c. 23. or to aſſault, beat table in 
wound any perſon or perſons who ſhall have given, or be erte « 
to give, any information or evidence againſt, or ſhall hayed Wnſter 

ed in 


covered or given evidence againſt, or be about to diſcover 

ive evidence againſt, ſeize or bring to juſtice any perſon 
perſons offending againſt the ſaid act, they, their aiders! 
abettors ſhall be guilty of felony, and the court on conv 
{hall have power to trauſport them for ſeyen years.” 


Ind if r 
, and. 


ot 


 CFATTACHMENT. - a 
Yet, 19. It is alſo enacted by 9 Ged. 1. c. 22: commonly Reſcuing an of- 


| cc I fender on the 8 
wy he Black Act, © That if any perſon or perſons. ſhall 7 
frm 000 reſcue any perſon being lawfully in cuſtody of any Wr e i 1 
ion, U grcer or other perſon, for any of the offences mentioned in I | 


he a, or if any perſon or perſons ſhall by gift, or promiſe 
if money, or other reward, procure any of his majeſty's ſub- 
ads to join him or them in any ſuch unlawful aQ, every per- 


Ay peri X 
7 on {9 offending ſhall ſuffer death without benefit of clergy,” 


f thut 
ful cu 
ble to 
» 4s (tt 


able u 


\ (ct. 20. Alſo it is enacted by 2 Will. and Mary, ſeſſ. 1. 
That upon any pound breach or reſcous of goods and 
nattels diſtrained for rent, the perſon or perſons grieved 
hereby ſhall, in a ſpecial action on the caſe, for the wrong (1) The ward 
tereby ſuſtained, recover his or their treble (1) damages and ks War in 1 
its of ſuit, againſt the offender or offenders in any ſuch and damages. 
ſcous or pound breach, any or either of them, or v we net Ld Raym. 19. 
wners of the goods diſtrained, in caſe the fame be afterwards Sim 882. 


x : Carth. 3z1, | 
rind to have come to his uſe or poſleflion.” - Salk. 20g. for 
* 


when a ſtatute 


- no 
*ution 
ltteq” 


. 60 ö 


ay ſes damages where they were given before, the plaintiff ſhall have increaſed coſts alſo 
an el of the damages. 2 Inſt. 289. Stra. go. 974. Andr. 377. But to intitle a plaintiff 
ind; cover, he muſt ſhe w he has complied with the directions of the ſtatute, and conclude 
lon d n formam ſtatuti, Ld Raym. 34z.—PFor the form of an indictment where this offence 


recur empanied with an aſſault. Vide Cro. Cir, Com, 117. 521. 


of felot | 
Weerren run TWENTY-SECOND. 
e "That 


execut 


7 OF ATTACHMENT, _ 
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places : | . | 

pt to AVING ſhewn in what manner offenders may be appre- 


hended without proceſs from a court of record, I am now 
bew in what manner they may be brought into court by ſuch 


ir off 


the l 


very es. Of which there are two ſorts. 

and : SIE _ | 

ning irt, Such as may be awarded by the diſcretion of the juſtices 
are HM bare ſuggeſtion, or their own knowledge, without any 


al, indictment, or information. Secondly, Such as can be 


. ned anly upon ſuch accuſations, 


"I 
1all it 
to reit 


heat, 


. . And firſt, I ſhall conſider the nature of the firſt of See 2 Seſ. Caf 
k, which is generally called an attachnygrt; and is properly 176, F \ 
table in cafes of contempts, againit which, for the moſt part 


- be b urts of record generally, but more eſpecially thoſe of 

have iT ioſier-hall, and above all the court of king's bench, may _ 
oy ed in a ſummary manner according to their diſcretion. R 
perlot 


iders i" if they happen to be done by a perſon preſent in the por contempts 


ori nd appear either from the confeſſion of the party on in Chancery 
| P 3 : 8 his vice 2 Comn. 
i ri Dig. 39. to 42» 


lf: 


[ 


WOT ATTATHUENT: of 


| . | | © 22. 
| Raſtal 268. his examination upon oath, or by the view or immediate obſe 
| ag K, B. vation of the judges themſelves, the court may immediately A 
Raymond 376. cord the crime and commit the oftender, and alſo inſſict u pre. 
C. Car. 146. farther puniſhment as ſhall ſeem proper. = liffs, 
| | rene ori nn | = | here © 
x Roll 3is- And if ſuch offences be done by a perſon not preſent in car 
P35 3: and be complained of by affidavit, che court will either male \ 
rule on the party to attend at a certain day, in order to an ere t 
the matter of the complaint againſt him; or elſe will make au es, at 
. 23. upon him to ſhew cauſe why an attachment ſhould not be cr ere f 
Black. 892, ed againſt him; or eiſe, if the offence were of a very exorbmi tectu 
8 nature, as for words of contempt of the court itſelf, will gra 
an attachment on the firſt complaint, without, any ſuch-rukt 
ſhew cauſe ; and the party who is ordered to attend the court 
purſuance of ſuch rule, ought regularly to appear in proper pe 
ſon, and not by attorney, as alſo muſt every one againſt wh 
an attachment is granted. 
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3 H. 7. 6. And if the offence be of an heinous nature, and the perl 
23 Ed.4-33-34: attending the court upon ſuch a rule to anſwer it, or appear 
| upon an attachment, be apparently guilty, the court will g 
nerally commit him immediately, in order to anſwer interryp 
tories, to be exhibited againſt him in relation to ſuch contenf 
But if there be any favourable circumſtances to extenuate or him! 
euie the oftence, or if it appear doubtful whether the party vali te f 
guilty of it or not, the court will generally in their diſcrei ih ſuc 
ſufter the party, having firſt given notice of his intention to gn = - 
proſecutor, to enter into a recognizance to anſwer ſuch intel f. 
gatories; and if no ſuch interrogatories be exhibited within! "ſt | 
days after ſuch recognizance, will diſcharge the recognize. kin 
upon motion; yet if the party do not make ſuch motion, and ch co 
interrogatories be exhibited after the four days, the court ere ne 
compel him to anſwer them. Le bY, cafe, 1 

| be cou. 

TheQueen and But in all the caſes above-mentioned, if the party fu ain. 
Barber, Mich. himſelf upon oath, in his anſwer to ſuch interrogatories cor i; 


8 5 whole matter charged upon him, the court will diſcharge 1 ua 
2 Jones 178. of the contempt, and leave the proſecutor to proceed by 7 to hi 
Douglas 498, him for the perjury, if he thinks fit: But if the party co eier 
. part of the contempts in his anſwer to ſuch interrogatoe bun, 
75 + # OK deny others, the court will not diſcharge him from the d ion 05 
. tempts ſo denied, but will proceed farther to examine the f 
Comb. 63. of them, and will inffict ſuch puniſhnient as from the vi 
N. B. Vide ſhall appear reaſonable: Neither will the court diſcharge 
the note at the party upon a ſhitting or evaſive anſwer to anſwer to any Wat 
end of this part of the charge againſt him, but will puniſh him in the l 


enager: manner as if he had confeſſed it. | 
But for the better underſtanding in what caſes oo 
5 proceed in the manner above- mentioned againſt ſuch o 10 
I hall endeavour to ſhew ; Where it nay {o proceed agen 

minitters of the court; and, Where againſt others. 


6 Modern 73. 
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Bi. 22. OF ATTACHMENT. | FT 
wh b to the firſt of theſe points I ſhall conſider, Where it may 4 i 
e -oceed againſt ſheriffs, bailiffs of franchiſes, and ſheriffs 31 
16 fu 1 Where againſt attornies, and others acting as ſuch. 1 
ere againſt other oflicers ; and, Where againſt jurors. 1 8 
2 8 Ea 
= ks to the firſt of theſe points I ſhall endeayopr to ſhew, Firſt, 168 
annere the courr may 1o proceed againſt ſheriffs, bailiffs of fran- # | 
te an e, and ſheriffs bailifis, for nor executing a writ. Secondly, 1 
e gr ere for doing it oppreſiively. Thirdly; Where for not doing 11 
orb bectually. Fourthly, Where for making a falſe return. 1 
11] gu | | p 1 | 
rule wt, 2. As to the firſt particular, viz. In what cafes the 1 þ 
court may proceed in the manner above-mentioned againſt ſhe- i a . 
ber fe &c. for not executing a writ. It ſeems clear from the ge- we: ; 
{ win | reafon of the law, which gives all courts of record a kind 1 
diſcretionary power over all abuſes by their own officers, in 109 
adminiſtration or execution of juſtice, which bring a diſgrace 1 
e pe courts themſelves, as not taking ſufficient care to prevent 141 
1 ; that wherever it ſhall appear, 'That any ſuch, officers have pyer 218. 1118 
will; guilty of any corrupt practice in not ſerving any writ, as ; 111 
110 rc they refuſe to do it, unleſs paid an unreaſonable gratuiry 7:18 
ente tne plaintiff—or receive a bribe from the defendant—or - 1109 
te re him notice to remove his perſon or effects, in order to pre- 1 
me ſeryice of any writ, the court which awarded it may 1 
ms in ſuch offences in ſuch manner as ſhall ſeem proper by at- 11 FR 
ent, &c. as well as the court of king's bench, which has a 11 
1010 "3! ſuperintendeney over all crimes whatſoever (as the Star- 1 
thin! ber (a) had alſo formerly), but commonly leaves offences (a) N 11 
Kar his kind, in relation to cauſes in other courts to be puniſhed 1 1 
: *. k lach courts to which they more immediately belong (b). But (p) 2 Bar. K. B. 1 
dan ere neither appear to have been any palpable corruption in 277. 111008 
cafe, nor particular obſtinacy, as by diſobeying a ſpecial rule 8 R909 1 vn 
be court, in relation to the ſervice of ſuch writ, nor other 8 367. 11 
y pn aordinary circumſtances of wilful negligence, the judgment Hob. 26 a 1.88 
ies 0! reof is to be left to the diſcretion of the court, it ſeems not Lately v. Wel- 1 
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4.3. As to the ſecond particular, is. Where the court 


n | Proceed 
offend 
| gibt a 


in the manner above-mentioned, againſt a therit?, 


© of 
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or bailiff, &c. for an oppreſſive practice in the execution g 
writ; it is every day's practice to grant attachments for nil 
meanors of this kind, as for uſing needleſs force, violence: 
terror, in making an arreſt, or by breaking open doors whe 
law it is not juſtifiable, and there is no plauſible excuſe for d 
n e It, —or treating the perſons arreſted baſely and inhumanh 
43. keeping them in cuſtody till they conſent to pay money for thy 
deliverance, —or making an arreſt without due authority, a 
(a) Noy 101. force of a blank (a) warrant, filled up with the name of 16 
: —_ 77% og Clal bailiff by the party himſelf, or bailiff, without the pig 
COIN + ſubſequent agreement of the ſheriff” Yer I have omen 
| known attachments of this kind denied, in reſpe of the 


mon uſe of the practice, which by experience hath been fu 
to be almoſt neceſſary in ſome caſes to prevent the defend 


having notice of the intended arreſt, and therefore, if it Him, & 
appear to the court, that there was any ſuch reaſonable cauſh 
ſuch a 3 it will be a great inducement to excuſe, 1 «; 
wholly to diſpenſe with it. | il gran 
Pp \ , a K. 912. 
2 Burr. 797. . $24. 4. As to the third particular, viz. Where the o the f 


- 1 "a may proceed in the manner above-mentioned, againſt a her dinth 


9. „ or bailiff, &c. for not executing a writ effectually; it adding 
(6) F. Proceſs, clear, That where any ſuch officer is guilty of any corrupt pr ſo pro 
(3 Ratet _ tice in depriving the party who ſues out a writ of that bend ficient : 
. — pl. 20. and advantage which he ought to have from the execution di Thi 


189. pl. 30. je is liable to be puniſhed in the manner above-mentioned ; et pra: 
3 he levied the debt by virtue of an execution, and keep the nu BY 


Hs 0 in his own hands, and imbezil it: But unleſs there appear fag . 

Con, groſs and palpable corruption in a ſheriff neglecting to retun 41 
3 80 25: writ which hath been executed by him, or to bring in the bod i tſk 
8 3s, or money, &c. according to his return, the court wil band = 
3H. 7.11. grant an attachment againſt him immediately, but will rat 7 p 
47 Afize 6. proceed againſt him by rules to return the writ, &c. and if hed | ” | 
(8) F. Proceſs, not obey them, will increaſe the amercements upon him till * bn 


12, 14, 104, ; \ , 
122, 132, 135, do, or perhaps grant an attachment for the coutempt: Aud boy ar 
ikes no 


1 if the ſheriff return, That he ſent = proceſs to the w_ 
. a liberty, who hath given him no anſwer, a non omittas ſhall kes 

18 339 awarded to the ſherif And if he return, That he ſent the pt if in f 
27 Ed.3.83. ceſs to ſuch bailiff, who hath returned a cepi corpus, or ſuch lu 
Mate 3:77 matter, and the bailiff bring not in the body or money, be! 
Capias, - 9% the day, by the better (e) opinion the bailiff ſhall be amerd 
B. Proceſs, 25. and a writ (d) ſhall iſſue to the ſlieriff, to diſtrain the ball 
ws in the body, ke. 
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Seck. 5. As to the fourth particular, vis. Where thee 
may proceed in the manner above-mentioned, agaiuſt a ſhe 
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r making a falſe return to a writ. There ſeems (a) to be Nr 
bt, but that wherever any ſuch officer endeavours to im- . eee 2 
pon a court, by making a return to a writ of a matter known 100. : 
to be falſe, be is, in ſtrictneſs, liable to be puniſhed in Raſtal, Habeas 
nner for his contempt. Yet it ſeeras, That the court will Corpus, 7. 


ily de prevailed ou to proceed in this manner for a falſe re- 


on 0 
* mil 
nee: 


hen 


by "ne 


ly, 


or tly but will rather leave the party injured by it to his remedy 
„ al Acton on the caſe, unleſs there be ſome extraordinary 
f al tances of hardſhip or oppreſſion, as where [b] an officer (III H. 6. 42, 


d arreſted one on a cæpias, returned, That he had taken 43. 


prin 
but that the party was ſo ſick, that he could not bring in Sayer tar, 


met 


he on iy at the day for fear of endangering his life, where in 
n fo he party had been all the while in good health, and was N 
end erained under ſuch pretence, in order to extort money 


It * 
auſe 0 
5 if i 


im, Kc, 


If che coroners do not return an attachment of contempt againſt ſheriffe, the 
ill grant an attachment in the firſt iaſtance againſt the coroners directed to eliz ore, 
. 912. 1218. | 

o the ſecond point, vis. In what caſes the court may 

din the manner above mentioned, againft attoruies, and 


e Coo 


ſhenl 


- ſeen ating as ſuch ; I ſhall endeavour toſhew, F irſt, Where 
t pm ſo proceed againſt them, for appearing for a perſon with- 
beneWicient authority. Secondly, Where for injuſtice to their 


n of 


Thirdly, Where ſor other contempts to the court, or 
1501 | 


elt practice. 


more : 7 

ir 6. As to the firſt of theſe particulars, viz. Where the Vide Str, 402. 
etun may proceed, in the manner above mentioned, againſt 

ee and others acting as ſuch, for appearing for any perſon 

hard thufictent authority; there is no doubt (e] but that it (c].38Ed. 3. 8. 
11: proceed againſt them, for taking upon them to proſecute Kutter 3 
the ada ſuit for another, without any manner of directions 16 Ed. 4.5. 
til in; alſo if they have in truth a warrant from the party, 


not cauſe it to be recorded before judgment, it ſeems, (d] (d) Raſtal 96. 
hey are inſtriQneſs liable to an attachment, for that the e 
ikes no judicial notice of any ſuch warrant not of record, 36 Ed. 2 8. 


if in ſuch caſe it appear, upon examination, that the 4 Ed. 4. 13. 


de pt 
ch of attorney happened not to be recorded, through the ne- 16 Ed. 4. 5. 
| e of the fff 1 ff h lik 2 „ Kaſtal 582. 
Ke. offleer, or Tome ſuch like accident, attended with Burrow 684. 
gerte ut practice in the attorney, it ſeems, That the court 
1117 ever eaſily be prevailed on to proceed in this manner . 
tie attorney; and much leſs at this day, ſince he is liable 2 OM Infra 


A (> to a certain pecuniary forfeiture for every offence 
11, 


7 For it is enacted by 32 Hen. 8. e. 30. made per- Coke'sEn. 167. 


by 2 Edw. 6. c. 32. and by 18 Eliz. c. 14. and 4 & 
&, c. 16. That the plaint iff's attorney ſhall file his 
It the ſame term he declares, and the defendant's at- 

« torney 
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te torney the ſame term he appears; on pain of forfeit ns 
© pounds, and alſo ſuffering ſuch impriſoament, as by the qty d. 
tion of the juſtices of the court, where any ſuch defail | L. H 
< fortune to be, ſhall be thought convenient.“ — 
| | | . | | ag ccd 
Vide Dyer 180. 7 8 : Fe Rh ha uc 
Lad 283. Sect. 8. And it ſeems, That ſince theſe ſtatutes, it hat -d and 


been uſual to grant attachments in theſe caſes, withou 
apparrent circumſtances of fraud, or other corruption, 


aiend 
<ly, ch 
ul this 
1 Burr. a0. Sect. 9. But howſoever a regular attorney may been 


from an attachment, for not having recorded, his warrant, II. 
have no reaſon to expect the like favour from the coun, Wiſoceed 
take upon them to appear for others as attornies without k 
been admitted and ſworn as ſuch, for theſe are liable to x 
tachment for every appearance, whether their warrant wen 
corded or not. | 


ters act 
it pra: 


anner 


yeu th 

: x a 0, for 

+ And it is enacted, by 2 Geo. 2. c. 23. 22 Geo. 2, ue 
perpetuated by 30 Geo. 2. c. 19. That whoever hall ran 
* own name, or in the name of another, act as an atrornef for tak 
« ſolicitor for reward, without being admitted and enrolled, WM or 
<« forfeit 5ol. to whoever ſhall proſecute, and be diſabled i end 
þ, no 0 


acting in either of thoſe capacities. And whoever bein 
« miited and enrolled, ſhall-lend his name to any other 
„ being admitted and enrolled, ſhall be incapable to aC at 


or for 
an act. 
y Juli 
ve of t. 
ter in 
ections 


% admittance, rendered null and void.” 


Raſtal 93. Seck. 10. As to the ſecond particular, wiz, Where 


3 Atkins $63. court may proceed in manner above mentioned againſt aw 

3 Bar. K. B. 9888 AR e gy TY 

1 and others acting as ſuch, for injuſtice to their elients; it 

Savil 31. day's practice to move for it againſt them, for baſeand C 
| * 4 H. 4. e. dealing towards their clients in the way of buſineſs, as for | 10 

3 Jac. 1. e. 3. tracting ſuits by little ſhifts and devices, and putting the p 4 

Sayer 81. to unneceſſary expences in order to raiſe their bills, or demi Ve b. 


fees fof buſineſs which never was done, or forrefuſing to deli 

to their clients writipgs with which they had been jntruſied! 

way of buſineſs, or money which has been recovered andre 

by them to their clients uſe, and for other ſuch-like groß 

palpable abuſes : But the court will ſeldom grant an aut 

| for the detainer of ſuch writings or money, without firſt u 
Salkeld $7, a rule on the attorney to deliver them to the party. Allo : 
Str. 547. 621. juſtify an attorney's detaining ſuch writings or money for 10 
. 339» curity till he be paid all his juſt fees. Nor will it ever intel 


eral re 
diſcre 
that an 
h offic 
erecuti 
d for a 
Kution 


40. 192. 227. f 5 . , 13. 
* 306. jn this manner as to any writings or money received Þ) : * i 
a - [be ' ( 
2Bar, K. B. 34. ney on any other account, except only in his way 01 buſine \ . 
* an attorney, but will leave the party to his ordinary rem er 
action. | | ä 


or 


It is a contempt of court in an attorney to uſe reproachful words on delivering? _ 
in c jectmert. Strange £76.—Or to aſſign the death of a plaintiff in ere ; 
Strange 896. Or to bring g fictitious action. L. Hard, Ca. 237. $ Mod. 1 
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cen a perlon attending his buſioels in the court. Andy. 278. Strange 1094. Or to 


Feit » attending arbitrators under a rule of eourt. Black 1110. Or to refuſe anſwering 
the q by the court. Strange 1197. Will. 30. Or to undertake to appear and then not ap- 
U L. H. Caſes 131. Vive Com, Dig. Tit. Attorney, B. 13. 15.—Or to refuſe to 


execution of 4 dccd to which he is 4 ſubſcribing witnels, Cowper 845.—Or to 
gument go on, in order to obtain the opinion of the court after the parties have 
ag ccd. Strange 420. Or to alter the name ig a ſh riff't warrant, 1 Black. 2. 
ha; neglected to attend the court after order 1o to do, he ſhall be imediacely : 
-d and anſwer inter ogatories in vinculis. 2 Bar. K. B. 219. And for any i 
iicaded with fraud and corruption, againſt the obvious rules of juſtice and com- 
y, the court wil order che Party to be {truck off the roll. Freem. 74. Black. 

A this does not Create a perpetual diſability, for he may be again reſtored. Black- 

= | 

be ex 
rant, 
*Ourt, 
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it were 


11. As to the third particular, vig. Where the court 4Hen. 4. c. 18. 
vceed in the manner above-mentioned againſt attornies, We 2 

rs acting as ſuch, for other contempts to the court, or 6 Mod. 16.187. 
t practice. Ic ſcems, That it 1aay not only proceed in 
anner againſt them tor diſobedience of its rules, after no- 

"eu them of ſuch rules, either expreſsly or impliedly; 

b, for any ſuch ill practice as is againft the known and 
s rul-5 of juitice and common honeſty; as for forging. (a) a (a) C 
jr any other uiatter of record, (b) or but attempting to do yer 241. 244. 
for taking our a capias, (C) Wii has no original to war- (b) F. Attach. 


), 2. . 8 Car. 52. 


ſhall 


ttornef ö 
olle or bor receiving (d) money of the client for ſuing out an [ 2 
ablel , end alſo for the fine due thereon to the king, where, e OD © 1-4 
being vo original has been ſued out, nor any fine paid to the (d) C Car, 52. 
other or for endeavouring to impoſe upon the court, as (e) by 74: Fen 

'7 1 _ Np + $ : 3 > 2 (e 1 a 4. Go 
200 a an act on to be brought againſt one in it by colluſion, with Fe 


jult ground, in order thereby to intitle the party to the vide 12 Geo. 2. 
ge of the court, and afterwards, upon the examination of c- 13. 


ner in court, giving à falſe accou it; ur giv- 2 Geo. 1. c. 29. 
n 4 nt of R 4——0F N ter Rur. B. Privilege, 43 


Where 8 by : - | 
ions to a ſheriff concerning what perſons he ſhould re- (f) Moor 882. 


ain 
5 WH «panel ; and for other miſdemeanors of the like nature, 3 Burr, 1564. 
and | | 3 N Vide i Black. 2. 
as fi 11. As to the third point, vis, Where the court may B K 
the in he manner above-mentioned, againſt other officers by 723 LY 
dem curt. There being ſcarce any thing of this kind to meet Vide ſup. f. 1. 
o dehe de books, I ſhall only obſerve, that it ſeems clear, from F. Off. del. 
ruſted rel reaſon of the law, which gives all courts of record a 3 
ind red diſeretionary power in the government of their own of- Dyer 218. 
e rob! any fuch court may proceed in ſuch manner againft 


d oficer, not only for refuſing to execute its commands, 


attac | 
firſt 1 accuting them irregularly, remiſsly, [2] or oppreſſively, 
Alfol for all kinds of oppreſſion or injuſtice done by them in 222 


ſor on of their offices, or by colour of chem. | 56. 


ver inte 8 
an . As to the fourth point, wiz, In what caſes the 
buten proceed in the manner above-mentioned, againſt ju- 


I ls obſervable, that jurors niay be conſidered either in 
terial capacity, wig. as perſons bound to attend the 
3 order to perform the duty for which they are re- 

. N | turned, 


T elle 


g 2 deck 


d. 109. 


48 Ed. 3. 30. 
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(a) Raſt, 267. 
(0 K ſt. 26 
alt. 267. 
30 All. 3. — 
48 Ed. 3. 30. 
B. Jurors, 25, 
26. | 
20 Aſſize 11. 
(c)] Raſt. 267, 
268. 2 


20 Aſſi ze 11. 
3 Co. 41. 

( a) Rat}: 267. 
(e] Raſt, 267. 
268. 

(f) F. Peine, 
1, 2. 

30 Aſſize 42. 
4 H. 6. 7. 

4 Ed. 4. 36, 37. 
36 H. 6. 27. 


B. Jurors, 18. 


18. 26. 
Enqueſt, 42. r 
(8) F. Chal 47. 
36 H. 6. 27. 


(h) F. Office de - 
Court, 12. 


(i) F. Peine, 3. 
9 H. 4. 8. 

(K) 10 E. 4. 19. 
(J) 10 E. 4. 19. 
30 Aſſize 17. 
Qu. 38 E 3.12. 
12 Aſſize 14. 
F. Aſſize 65, 
(m) 1 H. 7.8. 


a ung they ſhall be diſcharged : Or in 2 july, 
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city, viz, 25 judges of the fact which is to be tried oriy 
by them. , - E F ; 


And, therefore, for the better underftanding of thi 


I ſhall conſider, How far jurors are puniſhable in the F 
abovementioned, in their minifterial capacity; and, ö M non 
in their judicial. e 2 gra 
As to the firſt particular, it ſeems clear, That im 16, 
puniſhable in the manner above mentioned in their nink 
capacity, in the following inſtances, 1 
RE. ; gere |< 
Sect. 14. Firſt for making default. As where mort heir 
one of the perſons returned on a jury, do appear; hut ted | 
ſufficient number to take an inqueſt, and ſome (a) of then _ 
come within view of the court, or into the ſame town [ he 
which the court is holden, but refuſe to come into theq Like 
to be ſworn. In which cafes, upon proof of {ach 1 
ter, the court (c) may, at the prayer of the party, ordn 
jurors who appeared, to inquire what is the yearly s. 
ſuch defaulters lands, and after ſuch inquiry made, either re fr 
mon them to appear, on pain of forfeiting ſuch ſum à WA till tt 
lands have been found to be worth by the year, or fone n ca: 
(4) ſum, or impoſe (e) a fine of the like ſum upon then, 1 ſh] o 
out any farther proceeding. But it ſeems, %) That a rom 
ror ſhall be liable to loſe his iſſues only for ſuch deſa WA they 
not the yearly value of his lands, unleſs the party pray it. ody. 
juror (g) who hath actually appeared, and after makes del 
is ſaid to be ſubje to ſuch forfeiture of the yearly valuec 
lands, whether the party pray it or not, becauſe his 10. 
appears to the court by its own record; yet (/) eren n om ei 
caſe the court, in diſcretion, will ſometimes only im | ther 
ſmall fine. Alſo it is ſaid, That no juror ſhall be i Ws. ln 
to ſuch penalty, where (i) the inqueſt could not be s, 
he had appeared; as where but five of the jurors {unnt 
on an aſſize, have had a view of the land. Alſo it ſeen; BW 20. 
That a juror who makes default without ever coming Ut niſhab 
town wherein the court is holden, is liable only to lol Mar, 
ſues, or to be amerced, but not to be fined : And it! rors a 
That he ſhAll neither (Y) be fined nor amerced, if the Merce 
ant be eſſoined on the day on which the jury was tv ent p 
for that his appearance in ſuch caſe would be to no Mr, m 
And it ſeems (-m) queſtionable whether a juror be an orf 
for not appearing at the return of a ficur alias ven le; 
where the firſt wvenire was not ſerved. Neither doth 2] le of 
ſeem to be amerciable at all, at the day of the returi® of a 
ES : | ould | 
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nire [a] ſacias, except before juſtices errant, or of oyer and 8 F. Aſſ. 136; 
| | | TS 


her, ke. i1 Afize 7. 


B. Amerce; 68. See the chapter of proceſs againſt jurors. 


16. Secondly, For refuſing to be ſworn when they do Ib] 2 Iaſt. 142. 
. For which, as it ſeems, [b] every court of record may 44 Ed. 3.19. 


Co. 38. 


mon right impoſe ſuch a reaſonable fine on any one return- +16 Is 


a grand or petit jury, as ſhall ſeem convenient. 


5 | | Fe 0s. i at Nov 49. 
16. Thirdly, For refuſing [c] to given any verdict at a = is 


9 H. 6. 44. 


17. Fourthly, For endeavouring to impoſe upon the court: | 
ere [d] a petit jury offer a verdict to the court, as agreed [4] 29 Aſſ. 25. 
tir whole number, where, in truth, ſome of them have — 3 : 
id to it: Or where [e] they agree upon two verdiQts, 1 R. Abr. 219. 
fer one of them to the court, and to ſtand to it, if le] Co. Elis. 
urt ſhall, expreſs no diſſatisfaction to it; but if the court Goa; 


- T 
like it, then to give the other. ry caſt 


lots for their 
: verdict, 3 Keb. 
gos. 2 Levinz 140, 205. 2 Jones 83. Str. 642. 


18. Fifthly, For miſbeha ving themſelves after their [f] 14 H. 7. 

re from the bar; as where they If] do not all keep to- T7» 3% 

yy | 3 $ augh. 151, 

ll they have given their yerdi& ; Or where any Lg Ig Dyer 78. 

n carry any thing eatable with them in their pockets ; Ib] Dyer 218. 

ſh] or drink, or otherwiſe refreſh themſelves without Vaugh, 152. 

tom the court, before they have given their verdict, F. 8 

they were agreed {i] on it, and were alſo all the time in B. Jur. 13. 

tody of the bailiff appointed to take care of them. [1] . R00 
r. 188. 


x Inſt. 227. 2 Hale 296. 


19. Sixthly, For ſending [x] for, or receiving inſtruc- C61 Raſt 
om either of the parties concerning the matter in queſti- Hobart 114. 


329. 


F. Exami. 17, 
| 1 Inſt. . 
6. [1] 40 Aſſ. 43 See Book 1, c. 72. ſect. 4.2 Hale 160, 161. 10. to 31 3· 25 

e. 10, 34 Ed. 3. c. 8. 38 Ed. 3. c. 12. Ld. Ray m. 407. 


(therefore ] much more for receiving a bribe. 


20. Az to the ſecond particular, vis. How far jurors. 
nihable in the manner above-nientioned, in their judici- 
ay, it ſeems to be the current opinion of the old books, 
ws are not ſubject to any proſecution for a falſe 
3 oy way of attaint: And there ſeem to be very 
2 ane _ for the puniſhment either of a grand or 
Ne ing cr giving a verdict againſt evidence, or the 
6” the court, either in a criminal or civil matter. It "ES 
1 _— in Fitzherbert's abridgment ot a caſe in td gs 108 
= 'S Richard IT. That the udge told the jury, 8 055: 
ny Ss, DIY a common thief ef an indictment, that 
Ny ound to their behaviour for their lives: But 
the ſudden opinion of a judge; and ir doth not | 
= appear. 


[e] Vaugh. 132. 


Dr 


() F. Impri- ſo bound: And as to thoſe three (a) other caſes in ix 


' Rayra. 88, 89. directions of the court are to be fined: And ther 
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Jon. 4. - 3 3 , 
Judgment 89. of king Edward III. wherein it is ſaid, That a juror w 


erdict o. mitted for refuſing to agree with the other eleven, it g 


„for refuſing to find a perſon guilty of an indiQnenti 
(c) * ceny, upon ſufficient evidence; yet it is faid in Dalih 
reports of caſes, in the third and fourth years of Phi 
Mary, That it was agreed, That juſtices of alize, 9 


terminer, gaol-delivery or peace, have no power indeel Au 
ſeſs fines on jurors who make a falſe oath before tix 3 
that they may give them a day before themſelves, orte know 
council; by which it ſeems to be implied, That fu wn 
were then thought to be ſome way or other puniſhable b 1 
judges, or at leaſt by the king's council; for othen F 1 
nu e would be to little purpoſe to bind them to appear befor * 
| * o. 23, Alſo it ſeems to be holden by Sir Edward Coke, . Fu 
though a jury be no way puniſhable for convidtng 1 4 
upon an indictment againſt evidence, yet they mk "Ih 
charged in the ſtar- chamber for their partiality in i ik 
(e) Yelv, 23. manifeſt . offender not guilty : And about (g) the latter "ak 
(09 Fab 363 the reign of queen Elizabeth, a jury was committed a Ec 
(i) r Sid. 229. and bound to their good behaviour, for finding one Vn #1 
230. guilty of manſlaughter only, againſt clear evidence 1 


2 Keb. 180. rection of the court, upon an indictment of murder: 4 


( * ſaid in Palmer's Ch) reports, That jurors, who g 4h 
e ares 


21, 
E 
138. inſtances in the beginning of the reign of king Cit * | 


Ls” 769. wherein it was reſolved, that both grand () and beit 
1 Keb. 404. | | 
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re fuable by the juſtices of gavl-delivery, for going againſt : 
-vidence; and the directions of the court. a 


cheſe proceedings were always thought grievous, and were | 
laſt fully conſidered and debated in Buſhel's Caſe, who 2 Keb. 180. 
| been committed by the juſtices of oyer and terminer at 5 perpaisz 
1 Bailey, brought his Habeas corpus in the court of common Vaugh. ** . 
to which it was returned, That he was committed for 
e of forty marks, impoſed on him for having, with other 
acquitted certain defendants of an indiQment for an un- 
aſſembly, againſt full and manifeſt evidence, and againſt 
edion of the court in matter of law; and upon this re- 
ewas diſcharged, and the return was adjudged inſufficient, 
ſetting forth particularly (b) ſo much of the evidence that (b) Vangt: 
ht appear that it was full and manifeſt ; and likewiſe (e) 142. ; 
t ſetting forth, That the defendant did know and believe * J. 16, 17. 
ave been full and manifeſt; and alſo, (d) for not ſhewing e 
be direction of the court was, and in what manner the 2 Jon. 16, 17. 
Lint found againft it. And it was alſo reſolved, (e) That (d) Vaugh. 
urors are in no caſe finable for giving a verdict againſt the ee n. 
ee delivered in court, whether they be liable to an attaint 144, 148. 
b verdi&t or not, not only for that the jury are by law the 3 Keble 352. 
judges of matter of fact, as the judges are of matter of v TH, ap 
nd therefore ought to be free in their judgment of it, Co. e 
nem being over-ruled by the judges, who, ſtrictly ſpeaking, 3 Keble 352. 
Da more to do with the judgment of the fact, than the = e ugg 
F Phi have with the judgment of the matter of law; neither is ſect. 11. wh 
ny ble that a judge can certainly know that a juror acts cor- 
ide in giving his verdict contrary to the ſtrength of the evi- 
Gelivered in court ; for he may be influenced by his own 
ot al krowledge of the truth of the fact, of the eredit of the 
8 the reputation of the parties, and many other cir- 
nces unknown to the judge, and well known to the jury; 
ha ch cauſe the law provided, That all iſſues ſhould be tried 
bein 0 ghbourhood of the place in which they are ſuppoſed 
ke, (i en neighbours are preſumed to have better know- 
Fo others of what concerns their neighbours. And for 
y mi ales, and other ſuch like, the court of king's bench grant- | 
nf Information againſt a town-clerk, for publithing an order r. PejPaic 
later rt agamit jurors, who had found a perſon guilty of 9 1 
cl u er only, upon an indictment of murder, by which * Ventris 67. 
* be faid jurors were declared to be juſtly ſuſpected of 5 
e and! and deelared uncapable of holding an office, &c. . & Wakes 
er: A | | field. | 
o 25 'S Yet if ir ſhall plainly appear in any caſe, that ju- 
e are 3 ſatisfied of the truth of a fact, whereupon 
; Ch . to the court, that they find it in ſuch a particular 
12 and the court directly tell them, That upon the fact ſs 

| found, 


Able! 


ained (a) of in the houſe of commons; and this queſtion (a) 1 Sid. 338. 
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found, as they have agreed it to be, the judgment of ty 
ſuch or ſuch, and therefore, that they ought to giveay 
a Jones 15, 16. accordingly, yet they obſtinately inſiſt upon a verdiqt cow 
Vaughan 144. ſuch a direction; it ſeems agreeable to the general reaws 
145. law, that the jurors are finable by the court in ſuch 2 >, 
* 1 363. Jeſs an attaint lies againſt them ; for otherwiſe they wy 
Ld Raym. 470. diſpuniſha ble for ſo palpable a partiality, in taking upo 
2 Hale 30g. judge of matters of law, which they have nothing to c 
25. „ „: and are preſumed to be ignorant of, contrary to the ex 
Tr. Per. Pais . > . 1 
2 rection of one who by the law is appointed to direct thei iy 
matters, and 1s to be preſumed of ability to do it, 
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| Se#. 22. Alſo if a judge, for the better direQion x 
2 formation of a jury, ſhall aſk them their opinions cong 
Vaughan 144. ſuch a particular fact, and they ſhall refuſe to anſwer lu 

obſtinately inſiſt to deliver in their verdict as they think 

-  trary to his direction, it ſeems queſtionable, whether ther 

not be fined in ſucha caſe alſo, unleſs an attaint lie apainſ 
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for that it is the duty of jurors to take the advice and in un 

tion of the court, in order to be governed by it as far a; fu aye 

conſiſtent with their conſciences. 5 - - 

; Moor 720. * Sef.23., Alſo if a jury ſhall refuſe to find an offerſ . 
if Leon. 148. king, upon full evidence, it hath been holden, That they un 0: 
1 aughan 153. fined, for that in ſuch caſe they are not liable to an ain be h 
i: their finding does not determine any man's right, and the ; pri1 
lis, many caſes, hath no other remedy. Yet it ſeems que chan 
5 8 how far at this day theſe reaſons may be thought concluſne; n the; 
| 4 : it ſeems, that they hold as ſtrongly for the puniſhment of to be x 
il 4 9 H. 6. 44. jurors refuſing to find an indictment of high treaſon; u the 
1 | yet it will be hard to maintain, That ſuch jurors are ay e, it ſe 


puniſhable for ſuch a refuſal. nher 
9 H. 6. 441: Sec. 24. But if a petit jury in a leet conceal a matte 
ſentable by them, it is a good cuſtom that they may be ant 
+4 for ſuch concealment, being found by the grand jury; i 
| q | 3 Hea. 7.c. 1. ſet forth more at large, book 1. c. 59 1 
| 


a. 26. 
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an inqueſt conceal any matter inquirable before juin 
« peace, another inqueſt may be impanelled to inquired 
< concealments, and the concealers may be amerced 1 
5 diſcretion of ſuch juſtices.” | | | 


169 ' Having ſhewn in what caſes the miniſters of the c 
Þ puniſhable in the manner above-mentioned, I am now to le 
what caſes others may be ſo puniſhed; and for this pt 
ſhall endeavour to ſhew, Firſt, Where inferior judges r 
niſhable in ſuch manner. Secondly, Where counſellors. ! 
ly, Where gaolers. Fourthly, Where any perſon wharloent 


As to the firſt point, I ſhall endeavour to ſhew, * 
ferior judges are in ſuch manner puniſhable, Fit, l | 


© 


—— 
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. g without juriſdiction, Secondly, For proceeding un- 


10 y opprellively, or irregularly. Thirdly, For refuſing to do 
ts : de. Fourthly, For contempts of ſuperior courts. 5 . 


4 25, As to the firſt of theſe particulars, vis. In what 
inferior judges are puniſhable in the manner above men- 
d, for proceeding without juriſdiction. It ſeems, (a) (4) 41 Aſſ. 30. 
t the court of king's bench having a general ſuperintend- 1 Keble ob | 

oyer all inferior courts,” may in ſtrictneſs award an attach- Palm. 864. 

t againſt any ſuch court uſurping a juriſdiction no way Far. 1. 38. 84, 
nging to it, and putting the ſubject to unneceſſary vexation tv; 3.19H.6 
olour of ' a judicial proceeding wholly unwarranted by 5. 
and therefore (b) prohibited by it. Vet in theſe caſes it 9 H. 6. 61. 


ny s to be rather the more uſual (e) way, "firſt to award a P. N. B. 270. 
Coney 3 | | (c)Regilteri4qg 
1 of prohibition to ſuch court, and afterwards an atrach- 146. 5 

mT t upon its proceeding after ſuch prohibition, and not to F. N B. 239. 


e en » 4 in 1 Siderfin 464. 
ta rule to ſhew, cauſe why an attachment ſhould not go in 6 Modern 90. 


frſt inſtance, unlefs there be ſome extraordinary circum- 4 . 
s in the caſe ; as where (d) the ſteward of a leet is guilty 2 R. Abr. 315. 
double uſurpation, as of holding plea of a matter which (0) $4 
> out of his precinct, and which, if it had ariſen within his g. 1 
int, would not have been within the juriſdiction of his (e) Vaughan 
Or where (e) the judge of an inferior court refuſes 0 8 n 
re a plea that the cauſe of action aroſe out of his juriſ- an! 
n; Or where (f) any judge takes cogniſance of a cauſe to f) Salkeld 201. 
h he himſelf is a party; Or where the judge of a court 396. 

n is privy to a practice of ſplitting (g) a cauſe of action for 0 wo 

| 1 85 8 I) Palm. 564. 
than forty ſhillings into leſſer ſums, in order to bring it 1 Keble 484. 
n the juriſdiction of the court. But in this laſt caſe, there (h) 19 H. 6.54. 
to be more inſtances (h) of prohibitions. than attachments; * R. Abr. 317. 
a 5 M 6 Modern 90. 
n the caſes above-mentioned, and all others of the like 2 Keble 617. 


e, it ſeems to lie wholly in the diſcretion of the court to 1 Ven. 65. 73. 
either. PW 1 Keble 484 
; | 1 Siderfia 465, 
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g. 26. As to the ſecond particular, vis. In what caſes 

or judges are puniſhable in the manner above-mentioned, 

ing unjuſtly, oppreſſively, or irregularly. It is not eafy 

tet with caſes of this kind in the books, there being 

"many thing in them ſo remarkable as to be thought worth 

ung. But it ſeems to be a common practice, to grant 

ments againſt the judges of ſuch courts for any practice 

ay to the plain rules of natural juſtice, though it have 

4 neyer ſo long uſed in ſuch courts; as for denying a de- 

ta copy of the declaration againſt him, and going on to 

or giving judgment againſt him, without giving him any (i) Salkeldzol. 
r of notice, or time to make his defence; or for taking 3 Keble gz. 


1 reaſonable (i) diſtreſſes, either on meſne proceſs, or exccu- 1 1 th 
ſgerd 4 Or for compelling (KE) a defendant to give exorbitant bail; 160. 165 166. 
needing contrary to the protubicion (1) of a ftarute, __ 
| L. 2 9 H. 9. 61. 
ben 45 19 H. 6. <4. 
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(a) F.N.B.-6. as (a) by amercing a clergyman according to his ſpiritui 


2. 


g. 29. 
E's _ fice ; or by aſſeſſing (b) an amercement without any affen Lag 
2 inſt. 122. by the tenants of the manor z or by (e) taking money of zz termin 
F. Attach, 8. tiff or defendant for vicious pleading. | Hlement 
| 6 3 en. Sk 1 | | ved in 
Seck. 27. As to the third particular, wiz. In why of the 
inferior judges are puniſhable in the manner above-meyMirards m. 
for refuſing to do juſtice. | It ſeems clear, from the Place, f 
2 reaſon of the law, and the common pradtice of the M of the © 
Fbing's bench in caſes of this nature, That the ſaid con by * 
in its diſcretion award an attachment againſt any ſuch j 
ib obſtinately and perverſely, and without any colour of a 30. 
able excuſe, refuſing to proceed at all, qr to give judgney are pu 
award execution, in a matter brought regularly before lia That 
all ſuch delays of juſtice are not only grievous to the ſuit nor 11 
; bring a diſgrace upon the law itſelf: Yet if there be no ofo(c1lor: 
(d) F. N. B. 68. ordinary circumſtances in any ſuch delay, to bring the ee the is 
up r. under a reaſonable ſuſpicion of corruption, it ſeems the te lau- 
95 43 67 5 uſual method to take out a writ to ſuch judge, command miniſte! 
14. do do the thing, of the delay. whereof you complain; andi 
(tf) F. N. B. writ be not obeyed, to take out an alias N pluries, or ii 31. 
% YEN.B.12. (d) out the alias & pluries together with the firſt hab! 
(a) Raſtal 83. thereupon, if the judge refuſe to comply, to take out an tber ar 
F. N. B. 20. ment againſt him at the ſuit of the king and of the party, Kare, b 
17 . may either be returnable Into the court of king's bench, OW; croſs 
7 dhe party's election into the court of common pleas, ex fluch c 
Raftal 83. ſome ſpecial (e) cates. And this ſeems If] to be the pbevins 
LEJ F. N. B. remedy to compel the lord of a manor to hold a court k inging 
| [7 P.N.B.20- determining of a writ of right patent, or a writ [g] d t ſeems, 
wo cloſe ; or to compel the judge of any inferior court, w x habea 
of record [h] or not, to proceed [1] in a plea, or to ger the {es 
ment, Ik] or to award execution III. J opinior 
| | 1 beping a 
Sect. 28. As to the fourth particular, wis. In wiat ver (c) 11 
inferior judges are puniſhable in the manner above- me ve of 
for contempts of ſuperior courts. There is no doubt e ::0!er 
{mJMoor 677. juſtices [ſm] of peace, or commiſſioners, In] of ſewers, at | 
1 ſo puniſhed for proceeding in a matter before them, alter W'rc!!-b! 
7 p . tiorari delivered to them; Or the judge of a ſpiritual DL dy othes 
1} 2 Jones 47- [p] Jaw court, for proceeding in a cauſe, after notice d 
(p) 1 Rol. 315. to ſhevs canſe why a prohibition ſhould not go: Or 2 f 32. 
(9) a> any inferior common law court, for proceeding in a cauk has a 
„. 31. 2 habeas corpus, or writ of error allowed: Or a ſherif, TEN 
43 Ed. 3. 26. proceeding in replevin, or other cauſe, in the count! "Mink 
Aa. te Cat. o o Aſter a ſuperſedeas pone or recordare. Allo a rule f i Y 
be Burgh aud granted to ſhew cauſe why an attachment ſhould not fd! r kee 
Biunt. the ſteward of a wapentake for proceeding after a tolt, Th: 
Hil. 3 Go, 1 this be only a contempt to the county-court. dei 


10 Modern 349. 
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29. Alſo juſtices of peace may be puniſhed in the man- 
e mentioned, for acting in a contemptuous manner againſt 
termination of the court of king's bench ; as where an order 
ment, ſpecially ſetting forth the circumſtances of the caſe, 
oved into the {aid court, and quathed there, by the judg- 
of the court, upon the merits ; and yet the juſtices of peace 
ards make another order to remove the lame perſon to the 
place, for the very ſame cauſe, without regarding the judg- 
or the court, though it were well known to them, and in- 


on by the parties, 
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what 
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court 

uch BY) . 
a zo. As to the ſecond point, vis. In what cafes cqun- 
ge are puniſhable in the manner above mentioned. It ſeems 


e hin; That notwithſtanding the) 
ſuitor nor inveſted with any judicial office, but barely practiſe ſ. 1. 

no M nlellors, yet inaſmuch as they have a ſpecial privilege to f Hawke. 83. 
ſe the law, and their milbehaviour tends to bring a di grace 3 Burrow 12 56. 
the law itſelf, they are puniſhable for any foul practice as 
due miniſters of juſtice are. | 


y are neither officers of any 6 Modern 1375 


7. 31. As to the third point, vis. In what caſes gaolers 
unithable in the manner above mentioned. It ſeems clear, — 
they are not only puniſhable in this manner, as all other 


"17, WT: arc, by the courts to which they more immediately belong, ; 
ned, y groſs miſbehaviour in their offices, or contempts of the (a) 1Keblea72, 


7 ö 4 N Urte (b) March 89. 
1 courts, but they are alſopuniſhable by any other ccurts E 


. lobeying writs of habeas corpus awarded by ſuch courts, and a Jones 178. 
. inging up the priſoner at the day prefixed by ſach writs. con. 
i bens clear, (a) That it is no excuſe for not obeying a! Keble 566. 


of habeas corpus, ad ſubjiciedum, that the priſoner did not N 


due the ices due to the gaoler: Alſo (b) it ſeems to be the 32. 
opinion, That the want of ſuch a tender is no excuſe for (<)1 Roll 339. 
beying a writ of habeas corpus ad faciendum & recipiendum; 88. a 


viat er le) it is certain. That if the gaoler bring up the priſoner 32 
ne ve of ſuch /abcas corpus, the court will not turn him over (f) Co Lit. 


t but exnoler be paid all his fees, (d] nor, as ſome (e) ſay, till he be "Ge - 

at is due to him for the priſoner's diet, for that a gaoler (2)Plowdens8 
bpellable (FJ to find his prifoner ſuſtenance : Bur this is de- 2 R. Abr. 32. 

Faber 0 | Strange £324, 


U 
* 
— 


32. Allo it ſeems, That the court of king's bench, 
- as a general (n) ſaperintendency over all perſons who 
ay reipet miniker; of juſtice, may award an attack- 


+ + £ * j 10.5 ? G - 
gun any gaoler uſing a priſoner barbarouſly and in- 


1) GMod. 137, 


WY. Yor $6: ve ns . . 1 v 7 . | 5 
5 Let E laid, (! 1 ata gaoler is TO V a) puniſh- (i) 2 Inſt 381. 
or kecping a debtor in irons. And it ſeems agreed at 2 Abr. 806, 
KL bs x © > . . 

„ hat a gaoler ſhall not he puniſhed in the mant er _ | ; 
E .eu: y id rn 22 py 


Wie tor the bare eſcape of a perſon in his cf 
oned, tor the bare eſcape of a perion in his cuſ. ody 3 Coke 44, 


22 by 


9 


* 
_ 


4 161. 
et. vil. 74. 
614. 

Dyer 212. 

27 H. 8 22. 

Crom. Jur. 14. 
b) 21 Ed. 3. 3. 
a 2 R. Abr. 

428. 234. 

8 Ed. - oy 

Vide 25 Ed. 3 


ought to take his remedy by action. 


(a) F. Proceſs, | 


is puniſhable in this manner for diſobedience of all writ 
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by civil proceſs ; but that the party grieved by ſuch & 
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Sect. 33. As to the fourth point, wiz. In what caſe; 
on (1) whatſoever is puniſhable in the manner above men 
It ſcems, That even peers of the realm, whether ſpith 
temporal, are liable to ſuch puniſhment for ſome contemy 
for reſcuing (a) a perſon arreſted by due courſe of lay, x 
proceeding in a cauſe againſt (b] the king's writ of prohibiny 
for diſobeying other [c] writs, wherein the king's preny 
or the liberty [d] of the ſubje& are nearly concerned. 
doth [e] ſeem clear, that it is a certain general rule, That 


C. 6. g oy „* 
F. N B. 3. ſoever. And it ſeems If] certain, That no peer is ladet Peerher 
F.Q, non ad- attachment for not appearing on a jury. Therefore i WA" ſeem 
| . AGO p That what is ſaid Ig] in ſome books in general, That an oi {een 
| $ Coke 60, ment lies againſt peers for contempts, ought to be underſy writ 
[81 (4) 11 H. 4.15. ſuch only as are of an enormous ſh] nature, as thoſe aboy ved, tl 
bal + Wt 4. tioned, and others'[1] of the ſame kind, about which it is ſuch 
1 F. N. B. —8 to lay down any certain particular rules [2]. However ii | the c 
| f ) Dyer 319. tain, that all other perſons are liable to an attachment for”, 
| (8) F- Proceſs tempts, all the particular inſtances whereof it would be I to th 
| © Eliz, 170, to enumerate. CET | e 
2 R. Abr. 234. 0 e ret 
| B, Contempt 3. : | | ſeized, 
[ 19. 6 Coke 54. Finch 355. (b) Dyer 315. Hobart 61. 21 Ed. 3. 39. RE of thi 
| 29 Aſſize 33. (i) C. Eliz. 170. $03, 1 R. Abr. 220, 221. 3 Inſt, 142. 1 Wilk Ke. the 
44 8 Modern 92. Sayer, 50. / | : 
| (1) An attachment alſo was granted againſt a perſon for threatening a PROSLCI led an 
| who had indiQed anether for perjury (in an affidavit on which an information wk hach 
gainſt nm), with danger of his life, &c, 1 Wilſon 95.—lt lies alſo againft a witne 3 
terial to the cauſe, who abſents himſelf without any excuſe, Douglas 546. Sinan ire 
Ld Raymond 1528. provided the s vzyorNA be ſerved upon him in reaſonable time. ment 1 
510. perſonally and not given to a ſervant, B. R. H. 313. and a proper ſum to del It; for 
expences tendered, Strange 1150. 10:4, or a promiſe of them made which he accepty oe 
Car. 540.—But not where a witneſs did attend, although too late, he not being abel en ta 
other evidence than what was given by another witneſs, B. R. H. 170. and the coun enture 1 
chequer refuſed it where a witneſs went away aſter attending two hours, although | 
means the plaintiff was nonſuited, Bunb. 142.—Vide alſo 3 Burr. 1329. f 
(2) An attachment lies againſt a peer for refuſing obedience to a HABEAS eh 33. 
1 Burr. 634. Vide Lords Journals, 8 June 1757. But no attachment lies agaidlty punithal 
ration in contempt; the mode of compulſion is by ſequeſtration, & c. Cowp. 377: e face 0 
| | able i: 
The moſt remarkable inſtances of contempts ſeem tue peace, 
ro the following heads. Firſt, Contempts of the kings e court 
+ Secondly, Contempts in the face of a court. Third), ers upor 
remptuous words or writings concerning the court. Font bail for 
Contempts of the rules or awards of the court. Fifthly, ming : 
of the proceſs of the court. Sixthly, Forgeries of wn , and tc 
other deceits of the like kind, tending to impoſe on the 00 2 an 
| a 1 | ok the © 
Se#. 34. As to the firſt particular, viz. Where peri ran int 


puniſhable in the manner above-mentioned for conn 
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OF ATTACHMENT. 
ng's writs. It ſeems that it may. reaſonably be argued, 
all ſuch writs, being in the king's name, and importing 


awful command or prohibition from him, which every ſub- 
in duty bound to obey, every diſobedience (a) of any of (a) 1 Mod. 44, 


229 


2. 


1. F. Q. non ad- 
able in the manner above- mentioned, if the court in diſ- wid 7. 


n ſhall think fit ſo to proceed: Vet it doth not ſeem to 

been uſual for the court to proceed in this manner for a 

onfeaſance, in not performing the command of the firſt : 

n any caſe whatſoever. But (b) it ſeems clear, That an (b) F Sugg. 28. 

ment lies of courſe for the nonperformance of the demand 43 Aſhze 39. 

luries,) which may in ſome cafes, if not in all, be taken F 

zether with the alias, at the ſame time with the firſt writ: 11H. 4. 86. 

t ſeems, That the court may in any ſpecial caſe, in which — e 34. 

u l ſeem proper, make a rule to compel the party to whom Px B. 4 

de writ is directed, to execute it; and if ſuch rule ſhall be Sup. f. 27. 

bor ed, there can be no doubt but that the court may proceed 11 En 2 
ſuch diſobedience in the ſame manner as they uſually do 161. Es 2 

{| the diſobedience of any other rule: Alſo it ſeems (e) to 134, 178. , 

umon practice to grant attachments upon affidavits of con- F. Suggeſt. 9. 

5 to the king's writs, by acting contrary to the purport of eee, 0 

Alſo there can be no doubt, but that if a ſheriff ſhall in (4) F. Astach. 

aſe return to the court, That a perſon arreſted, (d) or 1. 

ſeized, (e) or poſſeſſion of lands delivered (f) by him, by 4 hers _ : 

of the king's writ, were reſcued or violently taken from; : 

be. the court may award an attachment againſt the reſ- 37 H. 6. 27. 
Alſo it is certain, That the court hath, in ſome cafes, Vy<! 212. 

ded an attachment upon affidavits of a reſcous, where the Tora vary 


2 Jones 39. 
r hath not returned one. 


biting 
re 0 
d, | 
Thaty 
writs 

1ablet 
reith 


k is ol 
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Yet this was anciently (g) look- (F. Altach. 5. 
las irregular, and of late the court has refuſed to grant an 38 Bay 3+ Bo 
ment in any caſe for a reſcous, unleſs the officer will re- eee. 8 
hw for that it hath been found by experience, that officers (g) F. Suggeſt. 
gal often take upon them to ſwear a reſcous, where they will 28. | 
r co WWcnture to return one. | 1 Black. 640. 
ough þ 

f. 35. As to the ſecond particular, vis. Where perſons 

puniſhable ia the manner above-mentioned, for contempts 

e face of the court. It ſeems clear, That all perſons: are 

able in this manner, not only for making an actual breach 

peace, but alſo for any heinous miſdemeanor in the face 

e court; as (h) for giving falſe, trifling, and contradictory (h) C.Car.146, 
ers upon an examination in court concerning one's ability 7 H. 6. 25» 
bul for another, in an action depending in the court; or 

ming any other ſuch like matter in queſtion before the 

and to be determined by the examination of the parties: 

I) for any contemptuons behaviour towards any judge in the (j) gay. 396. 
or the court, as by charging him with injuſtice, and pray- 1 Black. 640, 
ran information againſt him, &c. | 
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peri 
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5 Sea. 


being a contempt of the king's authority, is, in ſtrictneſs, 5 Modern 314. 
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Sed. 36. As to the third particular, viz. Where ye 
are puniſhable in the manner above-mentioned for cont 
ous words or writings, concerning the court. Ir ſeems 


ichin 
here, | 


ve! 


to put any inſtances of this kind, which are generally { . 
to common underſtanding, and therefore I ſhall only yp" *""* 
That ſometimes. attachments have been granted for contg 33 
ous words concerning the rules of the court, without mak * 
rule to thew cauſe why ſuch attachments ſhould not be gy n 
Salkeld 84, becauſe it would be vain to ſerve him with a ſecond ml: * 
Sir, 185. 444+ has deſpiſed the firſt. s 
Sed vide | 
Strange 1068. | R 4 42. 
Sayer 48.114. Sef. 37. As to the fourth particular, wiz. Where) PI 
3 Aſſize 39. are puniſhable in the manner above-mentioned, for cou 
- a) F. Imprit. 1 . [# arre 
18. and vide Of the rules or awards of the court; There is nothing nun 70 
F. Accompt, 23 quent than to proceed in this manner for conteinpis of tl 
60 209. 112. as where (a) a defendant in an action of actount being ad De whe 
(8 3 44 to account before auditors, refuſes to do it, unleſs they wil wo 
3 Burrow1258, ſuch an acquittance, which was diſallowed by the court it ow 
1 Atkins 155. Or [b] where one who has ſubmitted to an arbitration er « 
| . 83. rule of court, being afterwards perſonally ſerved with op :7- 
Farrerlly 8, of the award, and required to perform it, refuſes to do oi 
Cowper 23. where one refuſing to pay the cofts taxed by the maſter, . 
. ſuch a taxation is, in judgment of law, a taxation by the( able 11 
anl. c. 18, But it ſeems, Thar generally an attachment is not granta ther de 
x Bar. K. B. diſobedience of any rule, unleſs the party have been pes ©? 
49%. ſerved (3) with it; nor for diſobedience of a rule, at Mes 
2Williams450, : | SLA ling ſe] 
Barnes 40, 41, unleſs it be made a rule of court, nor for dilobedience «i 105 
2 Barnes 86. made by a judge at his chamber, unleſs it be entered. == ks 
11. $ court, 
Salkeld 71.84. 10 Modern 333. 12 Modern 234. 257. 317. $25. 633. $85. Strang ſerylce 
: 4: 5 th 
(3) But if he ſecretes himſelf, the court, on affidavit, will grant a rule x151 fn ne ten 
at he laſt place. N. B. One in cuſtody upon an attachment for non payment ol | 
der the 5 & 6 Will. and Mary c. 11. 1. 3. may be diſcharged under the Lords a6 z operat! 
2. c. 28. 1, 13. permitte 
| rect, to; 
1 Bar, K.B. Seck. 38. As to the fifth particular, viz. Where perl * 
56. 78, 101. puniſhable in the manner above-mentioned, for abuſes the cour 
proceſs. of the court: There are ſo many inſtances of _ 
that it would be in vain to go aboat to enumerate a' 


and therefore I ſhall only take notice of ſome of the priad B.R.H, 
them, as, | | 


Seck. 39. Firſt, The taking out ſuch proceſs with 5 
colour of right ta it; as where one ſues out execution! 1 Na 
of1 Ine m. 
vi cafes, \ 
vent of 
WY one e 


Hobart 2.6.1. 


Fortelc. 267. k | 
(c) 8 H. 65 7. any judgment to warrant it, &c. or where a woman 


F. Cor. 73. appeal (e) of the death of her huſband, whom ſhe Knol 
alive. 


Seck. 40. Secondly, The making uſe of ſuch pros 
ſtale to help the juriſdiction of an inferior cout; J 
oue arreſts another by a Jatitat, in order by that ie 


1 0 
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ere nel 
contem 


hin the limits of an inferior court, and when he has got Styles239.343- 
dere, drops the latitat and proceeds in the inferior court. 1 


. WS... Thirdly, Making uſe of ſuch proceſs in a vexa- 

oo aner; as where a perſon who has brought an action in 
ly obl rt, does afterwards ſue the lame defendant, for the very (a) F. Cor. 
Conteg 


auſe, in another court, while the firſt action is ſtill depend- Cum Caufa, 3. 
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mak which caſe the defendant ſeems to have an election either 1 12 
* ve for an attachment, ſal or to bring an action [b] on the Sav. 14. 


r ſuch 2 vexatious proceeding againſt him. (b) H. 7.6.45. 


3 _—_— 


—— — — 
2. 


42. Fourthly, Making uſe of fuch proceſs any other (c)Hobarta64. 
o ſerve the purpoſes of oppreſſion or injuſtice; as where tg a ip - 
e arreſts another at my ſuit, without my privity, in order 2 
ke ſome undue advantage of him, &c. (4) 
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d. 


): where two people put in bail in feigned names. Strange 384. Or where, on 2 
ra ſpecial jury, one party ſtrike out all the hundredors, and then at the trial chal- 
he array on that defcct.—Strange 893. Ld Raymond 1364. Sed vide 1001.—-See 
dr. 275,83 Modern 245. Or for arreſting the plaintiffs while attending arbitra- 
der à rule of court on purpole to prejudice his cauſe. 2 Black, 1110. Vide ſup. 
7. wth | 


. 43. As to the fixth particular, vis. Where perſons are 
uble in the manner above-mentioned for forging of writs, 
ther deceits of the like kind, tending to impoſe on the court. 
ng can be more frequent than to proceed in ſuch manner 
ences of this kind, as for altering [d] the teſte of writs, or (d) Dyer 241. 
ling e] them up after they are ſealed, or [:} for bringing poo” FE 

cles actions, in order to intitle the parties to the privilege 17 Ro 2 5 
court, or for getting [g] judgment in ejectment, by afidavit ; Privilege 43. 
ervice of a declaration on one who was procured to per- (g) 6 Mod. 16. 
the tenant, or for any ſuch like practices. : Savil 31. 


— 


drang 


151 for 
nt of ( 
act. 1 


z operation of an attachment is to bring the party perſonally before the court. He 
permitted to enter into a recognizance with two- ſureties, in fuch ſum as the court 
beck, to appear and make anſwer, upon oath, to ſuch; interrogatories as ſhall be ex- 
| againſt him. Barnard K. B. $8. After the interrogatories are filed, and not before 
fy may conteſs the contempt, ualeſs in the cale of a reſcue, or for contempt in the 
ne court, 1 Black. 649. and ſubmit ta the mercy of the court, 1 Black. 6. Other= 
{minations are taken thereon, and referred to the maſter of the crown office to make 
t B. R. H. 23. But the, party is not obliged to anſwer any interrogatories tend- 
count him of any other offence, Strange 444. or which may ſubje& him to a pe- 
D. R. H. 239. Upon theſe examinations the maſter is to make his report, and the 
then, and not before, either acquitted of the charge, or adjudged in contempt, 
H. 23. and in the latter caſe, is either immediately ſentenced or committed to the 
, ualefe the court wave giving judgment, and order the recogniſance to be diſcharg- 
burr. 1256, or the Attorney General conſent that he may continue upon the recogni- 
appear, under a rule of court, at ſome future time, 2 Burrow 797 
The maſter's report cannot be moved far the laſt day of term, unleſs upon extra- 
J Cairs, without permiſſion of the court, 1 Black. 311. ſuch as in attachments for 
rent of coſts, or not returning a writ, 1 Burrow 681. Nor will 4. court grant 2 
le one committed for a contempt. 1 Barnard K. B. 167. 
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| and ſu 

OF APE E'ATL, A. 
| nr 55 
| | | ble, 4 

. B EF ORE we examine the nature of ſuch procel, 1 4 : 
grounded on an Appeal, Indictment, or Information, i tft 
not be improper, to conſider the nature of each of theſe i 6 
ticular, | | | By 

TE peta! 

And firſt of Appeals, of which there are two ſorts $ 1 

innocent perſon—and, By an offender confeſſing himſelf wh 
who is commonly called an Approver. 15 1 ; 

| RE r of t 
Finch 310, 311 Sed. 1. And firſt, Of an appeal by an innocent perſon, may b 
Plowden 476. is the party's private action ;—proſecuting alſo for the see 
| in reſpect of the offence againſt the publick, which he m erm 
two ways,—Firſt, By writ=Secondly, By bill. Ly. þ 

| | | eliyer 
Set. 2. As to the writ of appeal, I ſhall only take roulol one 

this place, That it is an original iſſuing out of chancery, Moden, 

returnable in the king's bench only; and for the form of Wh: been 
ſhall refer the reader to the latter part of this chapter, et to 1: 
I ſhall endeavour to ſhew for what defects it may be aba accomp 

| 5 are to 
Sect, 3. Alſo T ſhall refer the Reader to the ſame ph eceiwe 
the form of a bill of appeal, and ſhall not here take any e tht 
notice of it, than by obſerving that it muſt contain greater where 
tainty than a writ of appeal, and is in the lieu both of tie at poi 

and declaration, and ſhewing before what courts, and . ſed. 
whom it may be proſecuted. - ing thi 
(a)C.Eliz.6og. Sect. 4. And firſt, there is no doubt (a) but that a ©. 
— * OE r may be ſued by bill in the king's bench againſt 1 de 
S. P. C. * on in cuflodia mareſchalli, either by an actual commit * 
Suminary 179. by having bail filed for him in that court; but [b] n ami 
"7 2 „ one who is mainpriſed de die in diem, for that ſuch an 0 ; 
(6) 4 15. 180. not be ſaid to be in cuſſodia mareſehalli. And it bath E. Si 
x Bulſt, 74. ſolved, [ſc] That if the appellee be arraigned and trie ent, ( 
(c) 1Jone" 425. ſame term, there is no neceſſity to file the bill again: A by vi 
f Wii Alſo [d] it ſeems clear, That if a defendant appear in e el bea. 
(d). Elis. 694. court on a void writ of appeal, he may be committed M the 
ss marſhalſea, and then declared againſt in cuftodia nel N 0 
but where a defendant appears on a writ not void, bit! Wok, in 
(e)C.Eliz.60s able only, as for the want of an addition, &c. it wi Is inf 
7. holden, That he could not be committed, nor declared raf me; 


\ 


* 


ia nureſchalli; but ought to be diſcharged. But the con- 
hereto ſeems to be now ſettled in the caſe of Reeves (a) (a) Paſ. 3. 
Trundal, who appearing in the court on a writ of appeal 1 1. 

| . ike caſe be- 
th, demanded oyer of the writ, and pleadedin abatement tycen Smith 
ant of an addition; and thereupon the court abated the and Bowen, 
and ſullered him to be arraigned by bill in cuſſodia mareſ- Mich. 7 Anne, 
A lurely this cannot but ſeem more reaſonable than to 
ap oer under ſo heavy an accuſation, to which he is 
ble, o 0 at large without a trial; neither do I find any 
ger way 2 priſoner appearing on a voidable writ, ſhould 
greater advantage than on a void one. | 


5. Secondly, It is holden, that an appeal may be com- Keilwey 182. 
betor juſtices in eyre, which, as I ſuppoſe, muſt be in- | 

| of an appeal by bill, for that all writs of appeal muſt be 

able ig the king's bench. 1 


o Thiraly, Alſo it ſeems clearly to follow, from the 2 Inſt. 48.420. 
of the ſtature of Weſtminſter 2. c. 29. That bills of 

may be co::1nenced and determined beſore juſtices, ſpe- 
ined, „ fpectal caſes, and for certain cauſes, to hear 

ctermine them. 


7. Fourthly, It is certain, (b) that commiſſioners of (b)B. App. 11. 
every may receive a bill of appeal againſt any priſoner of 19 «1. 123. 
e rol whic! they are authoriſed to deliver. Alſo it is gene- 3 3 

e ee ; : 8. 66; 
cer), WW o'dcn, Ihat they may receive ſuch a bill againſt a perſon Se 119, 
m of r been let to bail by them, but not "againſt one who has 2 Hale 35. 
„ vo to 1ainpriſe. And it hath been reſolved, That if part 

abate :ccomplices ro the ſame felony be in the priſon which ſuch 

are to deliver, and the others be not in it, the juſtices 

place Weceive n appeal againſt them all, which, after the trial 

ny fue thit are in the priſon, ſhall be removed into the king's 

eater where the others ſhall be proceeded againſt. But theſe 

of the WW: points, having been already more largely conſidered, 

nd e ted. 5. I ſhall refer the Reader to what is there ſaid 


In | 
g them, , 


8. Fifthly, It ſeems to follow, from the purport of the Vide ſup. .. 28, 

$ which have been generally conſtrued to authoriſe juſtices —= 30. 
5 . api yer 99. 

ze to deliver gaols without any ſpecial commiſſion of gaol- 

Fj, that they may receive bills of appeal in the ſame man- 

commiſſioners of gaol-delivery may. 


at any 
ſt am 
ütmen 
not 48 
n One 
h be 9. Sixthly, It ſeems to be holden in Fitzherbert's 
tried ent, (e) That juſtices of peace have power to receive (e) Corone 95. 
aint by virtue of 34 Edw. 3. c. 1. which enacts, That La] wid. S. P. C. 
in the I! hear and determine all manner of felonies and treſ- 653. 


. ſt. 420. 
red 0 1 the ſame county, &c. But there is much greater 3 
th 7 (d) for the contrary opinion; and the caſe in the (e) 2 H. 4. 19. 


but Wl K, in the abridgment whereof the ſaid opinion of Fitz- B- . ns 
as ond 5 inſinuated, is plainly miſtaken, for that it makes no 6 — mY 
red e mention of juſtices of peace, but only of juſtices of 

gaol- 
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gaol-delivery; to which may be added, That the above 
oned ſtatute of 34 Edw. 3. e. 1. which empoyer; juſtrg 
peace to hear and determine felonies, &c. is expreſs, Thy 
ſhall have power ſo to do at theking's ſuit, which math 
ther taken to exclude the ſuit of the party, or to ſigni | 
or nothing. ; | 


j 


{a} See c. 9. Seck. 10. Seventhly, It is certain, That an appeal mg 
5 Bes; _ commenced (a) by bill before the therift and coroner, wy 
(e) See c. 9. Moved (b) from them into the king's bench, by certurar,, | 


1. 4%. been more fully ſhewn, chapter the ninth. 


ee an appeal is commenced in the court below, and removed into the | 
bench, the appellee is to be arraigned DE novo, on the ſame bill of appeal, and iti 
neceſſary to exhibit a uew bill againſt him ix cus TOoDIA MARESCHALL1; and ifth 
pellant will not appear to prolecute his appeal, the appellee may ſuc out asc ry 
reciting the whole matter, warning him to appear at a certain day; and if he make dt 
the court on demand will nonſuit him; but the appellant may appcar GAT wd 
ſecute without any $C1RE FACLiAs. Carth. 394. 595. Skin. 670. Bac. Abl. 11, 


(e), Sum, 160. Sect. 11. Eighthly, It ſeems to be agreed, (c) That 
xs | es. peal by the courſe of the civil law, in nature of a bill of y 
Vide iat 1. 28. by th law, may be ſued before the conſtable ad 
Vide inf. 1. 28. by the common law, may be ſued beiore the conſtable an 
ſhal for ſome felonies done out of the realm, in relation ut 
unto it is enacted by 1 Hen. 4. c. 14. as followeth, Furl 
« great inconveniences and miſchiefs that often have hap 
by many appeals made within the realm before this tius 
ordained from henceforth, that all appeals to be made di 
done within the realm, ſhall be tried and determined! 
good laws of the realm: And that all appeals to be m 
things done out of the realm, ſhall be tried and deten 
before the conſtable and marihal of England for tis 
being.“ | | 
Sect. 12. In the conſtruction of this ſtatute, it ſeems 
i =”. been agreed, 4d) That if any of the king's ſubjects kill ay 
650 4 Intl. 158. Of his ſubjects in any foreign realm, the wife or heir of t 
Init. 74 391. ceaſed may have an appeal of his death, before tie ol 
8 C. i bo 10. and marſhal, who ſhall proceed according ro the civil (: 
„ Jor. 103. and give ſentence by the teſtimony of witneſſes or conibat: 
{f) See b. 1. whence it follows, (f) That no ſuch ſentence can co 
x. 37. f. . blood of the appellee, for that ſuch corruption can only beg 
t e. by a judgment by courſe of the common law. Allo (y)" 
x Inſt. 391. to be clear, That no ſuch appeal can be proſecuted dc 
(g) Sce c. 4. . 8. marſhal alone without a conſtable. 


Hutton 3. | | 
I Iaſt. 74. Sect. 13. It hath been holden, Ch) That if a nu 
| England, of a wound given him in a foreign realu, nel 
(h) S. P. C. 65. appealed by the intent of this ſtatute, before the conſtad 

I att. 74. jarſhal, for that it is certain, That he cannot be cried 
= e. 31. Common law, and it cannot be thought the ments 
Rl es ſtatute in reſtraining the civil law, in caſes within the 
ance of the common, to reſtrain it alſo in caſes w 


{4) S. P. C. 65. 


either 
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oven able by the civil law, and by that on! y ; for the only 00 
fue a conſtruction would be to cauſe a failure of juſtice. 


Tha | 


nut i. , 4. It is farther enacted by the ſaid ſtatute of 1 Hen. 
gnih 4. © That no appeals be from thenceforth made or in any 
e purſued in parliament, in any time to come.” | 


. 


eal my now by the 2 Geo. 2. c. 21. the offender may be indicted or appealed is dis 
; of and either the death or the wound thall happen. 


a, | | 
: zxaLs, conſidered, as to the matter of them, are of two 


vis. Not capital; and, Capital. 


0 the | | 

:1d 1 1. Or thoſe not capital, there were anciently ſeveral Pitt 

= a; appeals de pace, de plagis, and de impriſonamento, as well Brac 1 8 
nake Heals of may/em. But the latter of theſe having been out of c. 25. © 
1 20 1d turned to actions of treſpaſs, for theſe many hundred 4 Inſt. 182. 


all only conſider the nature of an appeal of mayhem, 1 Inſt, 126. 


That: | 

| of ir the better underſtanding whereof I ſhall endeavour to 

e andi Firſt, Of what mayrems it lies. Secondly, What ought | 

100 wt the form of the writ, bill, and declaration. Thirdly, 

+ Fu iS defence may be made by the appellee. Fourthly, How 

: ha /en (hall be tried, and where the trial ſhall be peremp- 

$ (LYING, 

de of | | 

ned of. 16. As to the firſt point, vis. Of what may/ems an ap- 

be ee; L ſhall take it for granted, That notwithitanding eve- 

deten burt whatſoever done to a man's body, whereby he is leſs (a) Sec B. x. 

1: cies hghting, may perhaps, properly enough, in a large ſenſe, (b 7. Jones 

led a mayhem, and (b) will certainly ſubje& the perſon who 20g. 

seed it to the payment of damages in an action of treſpaſs Hobart 134. 

part grieved, whether it were malicious, or happened 

c zh accident or miſadventure; yet (e) an appeal of mayhem (c)13 H. 7. 14. 

| be maintained for any ſuch hurt, unleſs it were accom- 

with ſome evil intention in the perſon who cauſed it ; 

rely the law, in requiring that the word felony be made 

m every ſuch appeal (as will be more fully ſhewn under 

Nt point), cannot imply leſs than that the fact muſt be at- 

Lich lome odious circumſtances. Vet it ſeems clear, That 

a ſtriking” another with ſuch an evil intent, as would ſub- 

im do an appeal of mayhem, if the perſon ſtruck at ſhould be 

kv, ſhall happen re miſs him, and ſtrike a third perſon, , 

am him, he is liable (d) to an appeal of mayhem at his ONE 

iether he had any kind of ill will againſt him or not. See * c. 31, 
ſect. 41. 


je cl 


tab 
* 6 
8 . 17. As to the ſecond point, vis. What ought to he 
Ma of the writ, bill, and declaration; I ſhall only. take 


notice 
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| [a] 1 loft, 126. 


Tdi] 1 Inft. 127. 
B. App. 72. 86. 
143. | 
Le See B. 1. c. 
44. ſect. 3. 

- +» Inſt. 127. 
Pulton 159. 


(d) 41 Aſſize 
16. 

40 Aſſize 9. 
F. Treſ. 199. 
F. Cor. 11. 228. 
S. P. C. 44. 
contra. 


B. Appeal 60. 


87 leI Coke“ Ent. 
51. 


50. 
Raſt. 45, 46. 


chapter, and only take notice in this place of the following 


23 
1] ſuch 


replic: 
dict in 
dryneſ 
haps he 
t will 


CCT 
notice in this place, Firſt, That the word mayhemiavit (a) 
neceſſary in ever ſuch writ, bill, and declaration, that i cal 
ſupplied by no other word of the like ſenſe, nor by any cin 
locution whatſoever. 5 „ 


Seck. 18. Secondly, That in every ſuch writ, bill, or d 
ration, the mayhem muſt (b) be laid to have been done fri 
and yet the defendant is not at this day ſubject to the loſs of x 
ber from ſuch an appeal, as anciently (e) he was, in which re 
the law ſeems to have required the uſe of the word felonic, 


ert. 23. 
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Seck. 19. Thirdly, (d) That it is in the election of the f 
tiff to declare againſt him who actually gave the wound, aj 
principal offender, and againſt thoſe who abetted him, asaq 
ſaries; or elſe to declare againſt them all as principals. 


184. F. Cor: 60. 110. 


Sect. 20. Fourthly, That if a man bring a writ of appel 
mayhem, and count of battery, he abates the writ, becauſe 
writ ſuppoſes no battery, and therefore is not purſued by fy 
declaration as it ought to be. But for other particulars rel 
to the form of appeals, I ſhall refer the reader to the bouk 
of entries, | EE | 


Sect. 21. As to the third point, vis. What defence my 
made 'by the appellee ; being able to find little or nothing 
ticular concerning pleas in abatement by ſuch an appellee, [i 
refer the reader for that matter to what is ſaid concerning} 
in abatement of appeals in general, in the latter part dl 


ticulars.—Firſt, Where a recovery in another action m 
pleaded in bar of an appeal of mayhem.—Secondly, When 
in what manner fm aſſault demeſne, and other matters of tit 
nature may be ſo pleaded. —Thirdly, whether an arbitrat 


or an accord with ſatisfaction, may be ſo pleaded, —Fo 4424 


(f] Iſt. 295. What kind of releaſe may be ſo pleaded.—Fifthly, Wh * 
— ** nonſuit in a former dien —-Sribly, That (f) an appellet . 
F. Ley, 36. not wage his law. N | | il, at 
Sect. 22. As to the firſt of theſe particulars, viz. M fun, 
a recovery in another action may be pleaded in bar of WW as : 
181 22 Afize peal of mayhem; It ſeems clear, That notwithſtanding! ber, b 
* A covery (g) in an appeal of mayhem cannot be pleaded . it m: 
-— 14. of an action of treſpaſs for the batrery with which the 1 with f 
4 Coke 43. hem was accompanied, becauſe (h) in ſuch an appeal thel 
43 Aſſize 39. hem only is conſidered diſtinct from the battery: yet (1! ef. 25, 
5 ** — covery in an action of treſpaſs, for an afiaulr, battery e mn 
i Leon, 318, Wounding, may be pleaded in bar of an appeal of "1 re Can, | 
319. appearing by proper averments to be brought for = 
42 Aſſize 3. treſpaſs; for it ſhall be intended that the jury in Sli 


1 I an! 
mages for the wounding, included the maim, and 1 
be liable to double vexation for one and the fame thing; 


— 


23• | | 
i ſuch a caſe if the appellee ſhall make it appear, by a ſpe- LzI Leon. 318, 


1 replication, that the maim hath been occaſioned fince the 301. 
ta c in the action of treſpaſs, by ſome ſubſequent mortificati- 
eim dryneſs or ſhrinking of the part, by reaſon of the wound, 


haps he may ayoid ſuch plea by ſuch ſpecial matter; but the 
t will not intend it unleſs it be ſpecially ſhewn. | | 


ert. 23. As to the ſecond particular, 7g. Where, Ts 
if manner /on aſſault demeſne, and other matters of the like 

re, may be pleaded in bar of an appeal of mayhem; It 

ns clear, that it is a good plea in bar of ſuch an appeal, 

it bj the plaintiff firſt aſſaulted the defendant, and would Ib] 2 R. Ab. 


ee beaten and killed him, unleſs he had defended himſelf 3 
: i him, &c. Or that [e] the plaintiff firſt aſſaulted the de- 8 5 88 


unt, who fled from place to place, till he was reduced to a 112. 
fliry of fighting, &c. And in ſome books Id] it ſeems to be 25 Ed. 3. 43. 


e B. 1. c. 60, 


len in general, That Jon aſſault demeſne giay be pleaded in on pi 


pe „our of the defendant : Yet how far a trifling aſſault may 94. 5 

aue a grievous mayhem, as the cutting off of a leg or hand, . re 
y fu unleſs it happened accidentally in the ſcuffle, without any 1 Keb. 921. 
rea barous intention, may well deſerve to be confidered. How- 1 Sid. 246. 


ſe] it ſeems clear, That if the maim in the declaration be Le] AA 
in A. and the defendant juſtify the ſame maim, by reaſon B. Viſne, 74. 
n aſſault made upon him by the plaintiff in B. he needs not B. Trav. 173. 
erſe the maiming of the plaintiff in A. or in any other place, 
i is apparent, that the ſame maim could not be given but in 


dene d the ſame place, and therefore being juſtified in any one 
* eitis well anſwered. Alſo it ſeems If] clear, That a man (f) 2 R. Abr. 
eie juſtify the maiming another in defence of his poſſeſſions, 34%, ics 


only in the defence of his perſon. Alſo it is certain, [g] (g) 2 Init. 282. 
at a defendant cannot give in evidence on the general iſſue, 283. 


ee plaintif firſt aſſaulted him, but muſt ſpecially plead it, * ſalt 316. 
* geg. 24. As to the third particular, vis. Where an arbitra- 


it, or accord with ſatisfaction, may be pleaded in bar of an 
teal of mayhem ; it clearly ſeems to be admitted in the plead- 
$ [h] in ſome books, and is ſaid [i] to have been adjudged in [b];;H.s6. 39. 
i, not printed, That notwithſtanding every ſuch appeal 30. 
| ſuppoſe the fact to have been done feloniouſly, yet inaſ- 3 62 
ch as at this day it ſubjects not the appellee to the loſs of 5 Coke 44. 
wer, but only to damages, &c. as an action of treſpaſs [i] 9 Co. 28. 
„ It may be well barred either by arbitrament, or an ac- 

with ſatisfaction executed. 


1 
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eg. 25. As to the fourth particular, vig. What kind of 
ale may be pleaded in bar of an appeal of mayhem; 
e en be no doubt, but that a releaf; of all manner of 

| appeals, 
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of any ſuch appeal without any ſuch ſpecial circumſtances [d] 27 Ed, 3. _ 
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I Lil g get. appeals, [a] or a releaſe of all manner of actions, or a 1 
Ib] Lit. ſ. 508. all manner of demands, (b] might always be pleaded in 
Le] Inſt. 288. ſuch an appeal; and that a releaſe of all manner of ade 


0B. akyPrÞ.iÞ A L. 


Perional may alſo be pleaded in bar of it at this day, beruy 
appellant ſhall recover in it nothing but damages; but i 
ſubjected the appellee to the loſs of member, it feems quh 
able, whether it could be barred by a releaſe of action; per 


becauſe it ſeems to have been then eſteemed an action of 2 7 - 5 
nature, and not properly te come under the notion of a piM.: , 
action. c ce it 


Sect. 26. As to the fifth particular, viz, Where am 
in a former action may be pleaded in bar of an appeal iy 


(d)43AMze39. hem; It ſeems clear, [d] That a nonſuit in any ſuch appel 
ter the plaintiff hath appeared to it, may be pleaded In 1 
any other. Alſo ſe] it ſeems to have been adjudged, I 1 
(e) 4zAſſize 39. may alſo be pleaded in bar of an action of treipaſs brough = 
the ſame maim, and alſo for the battery with which it x : e 
oompanied; yet, howſoever the law may ſtand in relay Ay 
this matter, if ſuch action be brought for the battery ol 4 - : 
out mentioning the mayhem, I fee not how it can be han 4 
ſuch a nonſuit, becauſe it is generally holden, That ina | 7 * 
[f] B. App. 60. peal of mayhem no conſideration lf] can be had of oy = 
., Cor. 119, but only of the mayhem ; and if ſo, it ſeems ſtrange, t . e rie 
vide . a2. ſuĩit in ſuch an appeal ſhould bar an action 3 a —_— 4 = 
| brought for a matter which the appeal had not * "(Wc with 
Ls] B. App. However g] it ſeems clear, That a Rr es _ 3 
paſs is no bar of an appeal of mayhem. Alſo i oo een 
ed, That a nonſuit in an appeal of mayhem, before t 7 b deo 
(h) . 39. hath appeared to it, is not [h] a bar of any over WY | . 
| " tion, becauſe the writ, for what appears to the Nair per 
be purchaſed by a ſtranger, in the name of the plaintiſ. xz of ch 
$2. 27. As to the fourth point, wiz. How the 4 ng i 
ſhall be tried, and where the trial ſhall be apts . bone 
is no ſi] doubt but that if the defendant __ og go bation tc 
the plaintiff were maimed or not, and. pray t * NE e aid 
was hurt be viewed by the court, in order to have it a or 
on ſuch view, whether there be any e Merinined 
court may take a view of the part, and on ſuch * 4 
mine the matter; or if there remain a doubt r. 1 texfone 
(K) a8 Aſſ. 5. may [k] award a writ to the ſheriff return = Fi: 0 ordain, 
ſicians and ſurgeons, for the better eee As ow 
28 Ed. 3. 94. But it ſeems, that the court cannot proceed a way” 1 
06 H. 7. I, 5 C ; ir a it: And in jue CO 
their view, unleſs the defendant pray it in ſuch offi rrezſons; 
feems, [I] That they are not bound to try = 10 4, ſal Ard age, 
Ts ns but may order a trial by jury, at which Sg '] hail been com 
ob 4 * they may, if they think fit, order e e { h a diſa kreath ve; 
of the wound : And becauſe the court has 1uct 
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the plaintiff in the appeal muſt appear in proper perſon, and 
y attorney, becauſe that would put the view out of the 


ch part /. 


5 28. It ſeems to be holden, That the defendant, in wn 
ol maim, may in ſome caſes wage battle; but I find ne 
de in which battle hath been actually waged in ſuch an 


al. | 

f capital appeals there are two kinds, viz. Of Treaſon— 
of Felony. by 

8.29. And firſt of appeals of treaſon, which, as it is ſaid, 


» 2 000 
1 of q 


ppel 


| n hy 


d, cb; be ſued anciently not only before the parliament, but (6) 3 toll; ram, 
rea defore other courts of common law, as well as before the Bract. 118, 119. 
it u. able and marſhal, and were determinable by battel, verdict, Fletal.1. c. 21. 
rekul therwiſe, according to the courſe of the ſeveral courts be- Cam, 

ly," which they were commenced. But it is certain, that ſuch B. Appeal 46. 
bam als before the parliament are taken away by 1 Hen. 4. c. 1 Hale 349. 


2 


in oct forth more at large in the fourteenth ſection of this chap- 
he by But J do not ſee any reaſon why appeals of treaſon, done 
hat ie realm, before other courts of common law, which had 


e juriſdiction thereof, ſhould be conſtrued to be taken away 


ent 
to bat ſtatute, which by ordaining, That appeal, of things 
on Ae within the realm, ſhall be tried and determined by the 


for e Jaws of the realm,“ cannot be intended to reſtrain 
he pe ppeal determinable wholly by thoſe laws; as all the 
veal i before the courts of common law ſeem always to (2) Appeal: of 


ary, l 


tif. appeal, before any court of common law, either ſince the 
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But as for appeals before the conſtable and marſhal], of 
ie ſaid ſtatute of 1 Hen. 4. c. 14. by ordaining, «© Thar 


7 to afirm than weaken their juriſdiction in relation to 


> abl 

the i ordain, That treaſons done out of the realm ſhall be eme coun; : 
h at In the king's bench, &c. do not take away the juriſdic- 

ſuch ef che conſtable and marſhal, in relation to appeals of 

ch oi ehions ; as hath been more fully ſhewn chap. 4. ſect. 

fla And agreeuble hereto, an appeal of treaſon, ſuppoſed to Ruch wert. 
bare ben committed beyond ſen, was actually commenced in Colleck. Par! 


1 die 


3 vear of the reign of king Charles the firſt, by Do- 
or : 


1 1 
ſtable 


, . 8 8 : trom tol. 
4 Rea, agalaſt David Ramſev, elq; before the cor- fo 128. 


239 
"wer in relation to ſuch view, it hath been reſolved, (a) [a] = Inſt. 313. 


b) 125 71. 
| : 28 Aſſize 8. 
of the court. Ard it ſeems to be agreed, (b) That an 21 14. 7. — 
lication made upon {ſuch view is peremptory and concluſive 27 Aſſize 9. 
| . 7 55 20 Afize 32. 


8. P. C. 


Hale 150. * 


been. However, fince there has been no inſtance of any treaſon in the 
common law 


, | courts ſeem ta 
nz of the ſaid ſtatute, nor for many years before, the law be taken away 


Ing to ſuch appeals ſeems wholly obſolete at this day. by.s 4775 6. 
g 9. an 


c. 4. by 


ons done out of the realm, it ſeems clear, that the law which none 


kation to them is ſtill in force, as it always hath been; ſhall be put to 

anſwer except 
. f . by indiQrment 
dpcals of things done out of the realm, ſhall be tried and o! prefentment 


amined before the conſtable and marſhal,” ſeems clearly 1 Hale 3. 5. 


teaſons. Alſo it hath been adjudged, that the ſtatutes 49% 124- 


Summary 183. 
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SF. E.. c. Keck. 32. Thirdly, That an ideot, [i] or perſon tot 
(Fu AS, 2 + and dumb, or one attainted [k] of treaſon or felony, 0 
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240 1. 23 
ſtable and marſhal, who, for want of ſufficient proof to di-. 
truth of the accuſation, actually awarded, That a due cla wr) 
be fought between the ſaid appellant and appellee, for th yer. 
determination of the matter. RO he 
Of appeals of felony there are four principal kinds. A 
Of Death.—Secondly, Of Larceny.—Thirdly, Of He 
Fourthly, Of Arſon. - e ereof, 
a | 1 gat tum 
But before I examine the nature of each of theſe in parti ih, 

I ſhall premiſe ſome things in general concerning what ye 
are capable of bringing them. b 1 18. 
; 2 ; | ea) of 
(a) Moor 461. "Se. 30. Firſt, That (a) the infancy, old age, or other yuceſte 
9 183. cility of the plaintiff, is no good objection againſt his bringy ort 0 
Keilw. 120, appeal, though it take from the defendant the benefit of y of 

S. P. C. 60. battle, and in that reſpect put him in a worſe condition HM be aba 

f 93h would be in, if the appeal were brought by a perſon capi the 

Con. 45 Ed. 3. fighting; for inaſmuch as the defendant has proper means H beer 

28. acquittal, by putting himſelf upon a trial by his county, is to 

| 7047. 971. the imbecility of the plaintiff is wholly owing to the act f «2th 

Se 120, and no ways leſſens the injury complained of by him, it ins {or 

S. P. C. 60. reaſonable he ſhould ſuffer any diſadvantage from it. Adi ch Is, 

1 4 $3. ably hereto it ſeems to have been ſettled, (b) of late tina, er tt 

— trary to the numerous authorities (e) in the old books, , bu 

M. 7 Ann. BY ſhall not demur in an appeal for the nonage of the i eded 

2 Inſt. 72 et It is certain, [d] That an infant muſt Ain 4 ſuch Ert of! 

55 . a * guardian; and it is faid, ſe] That he ſhall be nonſuited fn appel| 

11 H. 4.94. non-appearance of ſuch guardian, upon demand, at ay unle 

13Aflize 10. whereon he is demandable, notwithſtanding an allegation ii be 60 

£4 5" was not able to come by reaſon” of ſickneſs, or other ſuſ ua 

F. Age 57, 83. excuſe. And there [f] is a caſe wherein the court refuſed here! 

21 Affze 4. large the day of ſuch guardian's appearance upon a ſiii eee 

of 8 3: 12. his ſickneſs. But notwithſtanding the guardian be ſo nat | lies 

(d) 2 . . in the proſecution of ſuch a ſuit, yet if the infant con recei 

(e] Noy 88. court, and ſay he will relinquiſh it, and yet the guardi llty 

7 29 proſecute it; the court may, Ig] in diſcretion, diſcharg plt the 

19 ob guardian, and aſſign another, for it is not reaſonable that 7 of 

(s) R. A. 288. fant be bound to continue a ſuit againſt his will, which da 18 pr 

1 N . nothing but revenge, and will be chargeable to him. EY: 

OF. ny L I? | It and « 

Srececf. 31. Secondly, ſh] That a woman may, ſue art | 

(i) .. 28. appeal except that of the death of an anceſtor; for tha 

2 Inſt. 68. 8 : 4 

F Corone 357. ſtatute of Magna Charta, 34, which ordains, © That M z 

S. P. C. 66. © ſhall be impriſoned on the appeal of a woman, for the Gn. "Hob 

Summary 184. «, of any one but her own huſband,” reftrains not any 0 the das 
peal whatſoever. ES SD "mh 
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lwed (a) in a perſonal action (ſo long as ſuch attainder or (a)17Afizezs. 
awry continues in force) cannot bring any appeal what- 6 118. 


1 8 55 . | F. Utlag. 47. 


— 


Axp now I am more particularly to conſider the nature of an 
eal of death in particular. For the better underſtanding 
lereof, I ſhall examine the following points —Eirft, Within 
at time, it muſt be brought.—Secondly, In what county, 


* 


irdly, By whon. N 


4%. 33. As to the firſt point, viz. Within what time an 

2] of death muſt be brought, it is enacted by the ſtatute of 

uceſter, chap. 9. That an appeal, (b) which from the _ 

port of the whole ſlatute bath been conſtrued (b) ro be meant (p) s. p. C. 6. 
ly of an appeal of death, ſhall ſtand in effect, and ſhall not Intra ſeQ. 48. 

be abated for default of freſh ſuit, if the party ſhall ſue with- 

n the year (c) and the day after the deed done.” And it (e) B. App 37. 


þ been holden, (d) That the computation of ſuch year and £47 8.8 = | 


is to be made from the time of the wound which occaſioned 
death, and not from the time of the death; and this opinion 
ins ſomewhat to be favoured by the letter of the ſtatute, 
ich is, © That the party ſhall ſue within the year and day 
fer the deed done,“ but no deed is done at the time of the 
th, but at the time of the wound; yet the contrary opinion 
ettled (e) to be law, and is certainly. moſt agreeable to the (e] 4 Co. 42, 
nt of the ſtatute, the plain import whereof ſeems to be, Thar 2 an 329. 
appellant ſhall not be adjudged to have made default of freſh 3 _ 5 
, Unleſs he have been negligent a year and day; but negli- | x 
t he could not be as to the bringing an appeal before the party | 
b aQually dead, becauſe till then no appeal lay. And agree- 


f hereto it ſeems alſo to be ſettled, (f) That if a perſon be- [I 26 AN. 2g, - 


te acceſſary after the death, by receiving the offender, an ap- 3 3 $3: 

lies againſt him at any time within the year and day after ,'1,6 * 

I receipt, becauſe till then the appellant could not poſſiblyx 
ilty of any negligence as to the bringing of an appeal a- 

dit the receiver. Alſo if an appeal had been abated by the 

fe of the king, before 1 Edw. 6. c. 7, (by which this miſ- | 

fis provided againſt), it ſeems (g) clear, That the appel- 

t might have ſued a re-attachment againſt the appellee, with- 8 7 

he year and day after ſuch demiſe for that he was in no de- PF Reatuct 8. | 

It and otherwiſe would have been without remedy. . Co, 30. 


* 


day in any of the 


@. 34. It ſeems, That the year and 
® above-mentioned, are to be computed from the beginning [h]Vide 5Co.: 
the day, on which the death, or receipt, c. happened, and Co. LIE. 130. 
from the preciſe minute, or hour, becauſe regularly the Con 
| makes no fraction of a day; and therefore (h) if the partys Inſt. «3. 
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255 . die at any time the firſt day of January, the year ſal . ] 
firſt day of January following. | 


Seck. 35. As to the ſecond point, wiz. In what cum d the 
| appeal of death muſt be brought; I ſhall take it for 8" the 

(a) 18Ed.3-3t- "Thar it is a local (a) action, and; conſequently. cam Cy 
| = e 4. brought in a foreign county. But if a perſon happen w. flary 
. . . : Es a - n ® » HENS. Atte 

| Dyer 18. &c, One county ef a wound received in another, it is faid, (0 o 
_ '(b)z Haler63. the appellant had by the common law, his election to br dera 

3 K. 4 's appeal in either county, and that in every ſuch caſe thy 

F. Cor. 50, 60, Ought Ce) to be at the bar, and by a jury returned (d) fm 
But the pream- body of each of thoſe counties. But ſince the making ori 
ble of 2&3 Ed. Bw; 6. e. 24. by Which it is enakted, * That in fac 
contrary. the party to whom appeal of murder ſhall be given h 
(e) Dyer 46. law, may commence; take, and ſue appeal pf mundery 
| $9.4 5-9. 12-'* fame county where the perſon feloniottly ſtricken, or 
Dyer 6 © ed, ſhall die, &c;” Itake it for granted, That ſacha 
I peal in the county wherein the party died, may be trie| 

2 Geo. 2. jury of ſuch county without the joinder of any other. 
24. 1 55 T ; | 12 
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1 ſhalf not in this place examine in what county accelii 
murder are to be appealed or tried, hut ſhalt refer the ai 
tation thereof to the chapter concerning the arraigninett i 
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As T6; the third point, viz, By whom an ben of dtal 


a + to be brought; L ſhall endeayvur to ſhew—Where it ag 
X . — 4 he Pe 8 ba : 49 arne LS Wong tr £11.00 
\ x9 F; brought by a wife and, Where by an heir,” .. 1 


wie ite fect. Se. 36. As be an appeal by 4 wife, the fallowing pl 
$520. art — moſt obſervable.—=Firft, She abit: Te: ab top 

BY, not only that ſhe was wholly. innocent herſelf. of the deat 
43 plained of, but alſo that ſhe was the lawful wife of the dem 
oy 3 T6. 68. at the time of his death; for it ſeems to be clearly fel 
28 Ed. 3. 91. That n ungues' accouple in bial matrimonie is a\goad plea in bg 

- * 12 appeal, and triable by the biſhop's. certificate, tho, if the 

11 H. 4. 14. riage were unlawful, by reaſon of a precantract or conſaęiſ 
S. P. C. 59. or otherwiſe, ought to certify againſt the appellant. Alb 
lag 181. jaid down as a rule in the old books, (f) That a wife aw 

(f I Brad. . 3. an appeal of the death of her huſband inter brac/ia ſua i 

7 29. Ef non. aliter. By which words, inter bracſiia ſua, accom 

8 P. 286 Sir Edward Coke, (g) it is to be underſtood, Thar the 
Go) x Init, 6s. bad the wife lawfully in poſſeſſion at his death; and if 
217. the meaning of them, thus much at leaſt ſeems to folloi, 
8 if the huſband were divorced from the wife at his death, 8 
by a voidable ſentence, ſhe cannot maintain an appeal, 


is generally holden, That a wife who hath eloped oy 


1 
hand may have an appeal of his death, as ſhall be more fully 
1 in the next ſection. And Staunford (a) ſeems to under- (4) S. P. C. xg, 
4 the import of the expreſſion above-mentioned to be tlis, | 
+ the wife ouglt to have had the deceaſed in her view, and 
are been preſent at his death, which is moſt certainly not 
fary at this day. But finding little more ſaid concerning 
matter in any other modern book, I ſhall leave the farther 
Jeration thereof to others. 1 e 


4 3). Secondly; In ſome caſes à woman may have an (bz, Affe. 
al ke death of her huſband, where the „ claim 32 Sg 
er of his lands; as where the huſband was attainted (b) of B. Appeal 131. 
reaſon at the time of his death; for after the attainder he Coop nt dts 
(till her huſband as much as before, and (e) it is the loſs of 7 Co. Caltin's 
huſband which is the cauſe of the appeal. Alſo where a'C##, 13 b. 
un elopes from her huſband, it is ſaid, that ſhe may have 6 * * 59. 
ppeal (d) of his death, though not a writ of dower; for by {a) 3.05. 
common law ſhe might have had both; and the ſtatute of! Init. 33. 
Iminſter 2. c. 34. Which takes from her the latter, leaves the 2 5 
as before, e "06x een 
8. 38. Thirdly, If ſuch appellant take another huſband (e) Sum. 181. 
before; or pending the appeal, ſhe puts (e) an end to it 5 P. C85. 
ber; for being given het only from a regard to her widow- 20 ff. Cs. 
i cannot but ceaſe hen that determines, and being once B. App. 22 
d, it is barred for ever. And on this ground it Teens alſo (f) 11 H. 4. 
eeftain, [] That if ſhe märry after judgment in appeal, B 4% 
mot pray execution. However it ſeems clear, That in „ E. 
a caſe the appellee ſhall not (g) be difcharged without the 4. 73. 
$ pardon : But I do not find it ſettled (h) what ought to be wave ge e 
vith the appellee in ſuch a caſe. But thus much ſeems to — © 
rain, That the king cannot proceed againſt him by way of (e) B.App-27, 
ment, becauſe he is attainted already; and therefore it 3 * W 
probably be argued, That the court may award execution 3 H. . eek 
| him, either ex officio, or at leaſt at the demand of the F. Sc. fac. 41. 
for otherwiſe he would ſave his life by reaſon of the at- 30 H. 6. 13. 
r by which he is adjudged'to loſe it. i LE 


= | LEA 
ch) 2 Leon. 83. Vide 21 Ed. 4. 725 73. 


7 


. 39. As to the appeal of death by an heir, the follows (i) Keilw. 120. 
miculars ſeem moſt remarkable. Firſt, If the deceaſed 2*mwary 182. 
wife at the time of his death, and ſuch wife were wholly = * . 
t of it, the (i) only, and not the heir, hath a right t (k) Ke. 120 
ppeal; and whether the bring one, or wholly neglect it, (I). C. Car. 531, 


ough the die or marry within the year and day, the heir 1 ones 416. 


bring an appeal; and the reafon hereof, according to 18 Edw. 4. 1. 
100 is this, That the appeal being once out of the F. Cor. 459. 
Mall not return to it again: Vet [I] if the wife herfelf 8K. d . 
Te in the guilt, the heir may have an appeal againſt. {0 
2 Her, 
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| her. But if the petit treaſon be pardoned by the parly 
la] Dyer go. jt ſeems, [a] That the heir can ring no appeal; for hi, 
I Leon, 346. bring it for the murder only, becauſe the petit treaſon iy 
in it murder and more, and being the greater offences 
the leſs, and therefore the pardon of it ſeems to pardon th 

der alſo. . 12 | 
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- [b] 25d. 3.33. h Sect. 40. Secondly, Every ſuch appellant muſt be heit i 


F. Cor. 342. neral to the deceaſed, by the common courſe of the la 
Summary 182. 


& PC , ( the heir general had himſelf a ſhare in the guilt, in vii 
27 Affze 2s, the next heir ſhall have an appeal againſt him. But 
Le Sum. 482. cannot (d) have an appeal of the death of his ſon, becauſe l 

| * * 1 not be his heir. Neither ſe] can any one bring an apperli 
4] F. Cor. 41. death of a perſon attainted of treaſon or felony, except i 

I B.App.116 becauſe he can have no heir. Neither ſhall a ſpecial ff 
Ames, by the cuſtom of borough Engliſh, or otherwiſe, have a 


| [f] 8. P. C. 89. of the death of his anceſtor, becauſe he is not his next g 


Summary 182. heir; and yet he is inheritable to ſuch of his lands to wii 
cuſtom extends, &. And for the like reaſon, if the decei reaſon 
| the time of his death, had two ſons, the elder whereof isat becau 


Le) S.P.C.60. ed of treaſan or felony, neither Ig] of them can have an e. Bi 
8 — 4 5 2 not the elder, becauſe of the attainder; not the younger, by de mor 


F. Cor. 235. he cannot be heir to his father while he has an elder by 
But F.Cor,322 who, though he be looked upon as dead in law to ſome pu . 42. 


jcems contrary is yet in truth alive, and capable of forfeiting all the ii enera 

5-1 belonging to the heir, though not of taking benefit frma upon 
them. But notwithſtanding a younger ſon cannot bring an oi: no « 
| of the death of the father, while there is an elder fon of H an fo 

father living; yet if the eldeſt ſon be by one venter, a udves 2 

middle and younger ſon by another, and the middle for k man br 

ed, the youngeſt only thall have an fppeal of his death; bl but he 

he only is his heir, as being of the whole blood with hin rh the « 


4517 E. 4. 15 therefore, Ih] it is no good plea to an appeal for the deal by the 


A TER * ia. aa FR 9 1 
. 


2 * 28. brother, That the appellant has J. S. an elder brother livin Me! of tl 

8. F. C. 36. ont ſhewing, that J. S. was of the whole blood to the den (i) ſc 

2 bo . ale of 

[ij 11 H. 4. Sect. 41. Thirdly, If an appeal be once commenced! may h 

3 3 Fog "ig heir, who dies hanging the ſuit, it ſeems to be agreed, other, 
16 H. 7.15. Almoſt all the books, That no other heir can afterwards r in ti 

S. P. C. 39. in ſuch appeal, of commence a new one; for that this had no 


8 y 9 — ſonal action, given to the heir in reſpect to his immer and 
| 194. Pad? lation to the perſon killed, at the time of his death, al Iſo to h 
| |  [x]}16H.7. 18 other perſonal actions, ſhall die with the perſon. But font hard t 


B. App. 156. have holden, That if the firſt heir die within the year al to take 


3 0 8. P. C. g. Without commencing an appeal, the next heir may brig an heir 

N „ 59. * » d 1 erality f by leſ. 

| Dyer 69, But this is made a doubt by others, [I] and the genera"), 7 leſs v 

| „ the books ſeem to f: v6 ir the contrary opinion, as being eb ma]; 
0 9. . 


Summary 182, Agreeable to the reaſon of the caſe ocean gment c 
| B. App. 39.88 general tenor of the law in relation to appeals, which, . 
104. 14444. 


F 


B or r 


| know of, will ſuffer the right of bringing one to be tranſ- 
from one to another; and therefore, as in caſe [a] where (a) Sup. \. 39. 
leceaſed hath a wife at the time of his death, who dies | 
in the year and day, the heir hath no right to an appeal; 
he have an heir at his death, in whom the right of the ap- 
i veſted, and ſuch heir die within the year and day, it 
chat no other heir ſhall have an appeal. Vet it is holden, 
dir Mathew Hale, and ſome others. That if the firſt heir 155 * Os 
dement in an appeal of death, and die, his heir may fue 11 H. 4. 11. 
tion. But this is doubted of by Sir William Staundford, (e) S. P. C. 59. 
nd it ſeems cantrary to many Id] of the old books, and not (d = 3 3. 
reconcilable with the reaſon of the caſes above mentioned. 16 Io TH 
vhether in this caſe the court may [e] not award execution, 11 H. 4. 11,12. . 
ex officio, or at the demand of the king, 57 deſerve to be B. App. 141. 


Hered for the reaſons given Sect. 38. Alſo if a perſon who 2 2 "et 83. 


ed have no wife at the time of his death, and no ifſue but ſeems contrary 
hters, and all thoſe daughters die within the year and day, it f 
reaſonably be argued, that the heir male may have an ap- 

becauſe che right of bringing one never veſted in any other 

e. But finding this caſe in none of the books, 1 ſhall leave 

de more fully conſidered by others. 


. 42. Fourthly, Every ſuch appellant muſt not only be 
general to the deceaſed, but alſo heir male; and this de- 
upon Magna Charta, c. 35. by which it is enacted, 
at'no one ſhall be taken or impriſoned on the appeal of a 
man for the death of any one but her own huſband.” And 
udpes are ſo far bound to take notice of this ſtatute, That if 
man bring an appeal of the death of her father, or of any r. or 
but her huſband, they ought, (f] ex officio to abate the writ, 2 * 

3 the defendant take no exception to it. But it is ſaid, (g) 10 Edw. 4. 7. 
by the common law an heir female might have brought an (8) = loſt. 68. 
al of the death of her anceſtor, as well as an heir male. (h Ys of 5 
It(b) ſeems to be the better opinion at this day, That the 2 faſt 68. 's 
ale ofthe deceaſed, who derives his blood through a fe- F-Cor.385. the 
may have an appeal as the uncle being heir on the part of 70008 32 | 
nother, or the grandſon by a daughter, &c. and yet the 8 in 
er in the firſt caſe, and the daughter in the ſecond, could the Exchequer- 
had no appeal; for inaſmuch as by the common law, ſuch Chamber, but 

er and daughter had not only a right to bring ſuch appeal, 2 6. 43. 

lo to have ſuch right derived through them to others, it Qu. 17 Ed. 4. 1. 
hard to conſtrue the ſtatute by depriving them of the for- 2 . 
brake from them the other alſo; eſpecially conſidering, B. App. 404. 
an heir male, who derives his blood through females, ſeems 5 

y leſs worthy to bring an appeal, than if he had derived it 

gh males; and all ſtatutes whatſoever, which are made in 


i nent of any right of the ſubje&, ought to be ſtrictly con- 


K 3 | Seck, 


( 1E. 3 23. Sect. 43. Fiſtbly, In every ſuch appeal, by one, ah 

25 * Sor he the deceaſed, it muſt ſpecially ſa] appear by the writ, or a 
ZE 25. . . 

S. P. C. 81. by the count, in what manner he is ſo. 


1 Bulſt. 71. 75. Summary 187, 7 
Arp now Lamm come to an appeal of Lareeny,; for te i 
underſtanding whereof T ſhall conſider, Firſt, By whom i Fx 
be brought.—Secondly, Againſt whom.—Thirdly, In * 
county. —Fourthly, Within what time.—PFifthly where 6 title 
ſiumall be a reſtitution of the goods-ſtolen. | E tha 
(op. oe. 100. | 7 | F , 
cn 127. Sed. 44. As to the firſt point, vis. by whom an ape! le 
on . Pho Larceny may be brought ; the following particulars 95 | bb 
- x2H.y. 27. 28. remarkable. Firſt, There is no neceſſity that the app pen! 
291 6 1 have the abſolute property of the goods ſtolen ; for ith f the 
Th aEd 4 *. agreed, That a carrier, or even a ſervant, [b] to whom lothe 
2 Rich. 3. 22. are delivered to be carried to a certain place, or church- v 
3 K. e having poſſeſſion of the goods of a church, or in g 10 
3 14. any perſon whatſoever, Id] who is ſo far intruſted withtieg of lar 
Brag. L. 3. Of another as in judgment of law to have the poſſeſſion, au WR ry 
2 26. the charge of them, they may have an appeal of larceny an 15, 


_ b. 1. c. 33. any one who ſhall ſteal them, for that they have a ſpecll 


8 P. c. 60. of property in them againſt all ſtrangers ; And it ſeems that 
(e) Keilw. 70. may either bring a general (e) appeal as for their own goods | 
* l. 3. TEE lf] one for the goods of J. S. in their cuſtody, Al 


F. Cor. 100. ſaid, That a perſon who hath been robbed of his goods, fill 
11H. 4. 12. tinues to have fo far the poſſeſſion as well as the property oft 0 b 
N that he may bring appeal of larceny againſt any one who! 05 
B. App. 91. ſteal them from the gbber, as ſhall be more fully ſhewni "qa 
(s)3 Inft. 108. next ſection. But it ſeems (g] clear, That no one can mul th a 
Bee þ.1-<: 33- ſuch an appeal who has the bare charge of goods without A 
e sg. 184, ſeſſion, as a butler or 'cook, who in my own houſe lil 
S. P. C. 60, Charge af my goods, for that in ſuch a caſe the whole pol 5 - 
— b 17- as well as the abſolute property, in the judgment of lav | * x 
B. Apr 34. continues in me. Alſo it is certain, That a villein a > 


| have an appeal of larceny againſt his lord, for any of his 
(i) Lit. c 197. taken by the lord, becauſe Ji) the lord by ſeizing then: 


(c) Lit. ſ. 189, them his own. But it is agreed, (k] That a viilein may hx 2 

190. appeal of death or of rape againſt his lord. Alſo it ſeems! ing fi 

(0 8. F. C. st. this () day, That any tenant who is not a villein, may Wy d 
„ appeal of larceny againſt his lord. ; 4 SR rr of E 

| | ery in 

Sect. 45. Secondly, There is no neceſſity that che e in 


for which ſuch an appeal is brought, were inmediately d 
the perſon of the appellant ; for if a ſervant be robbed! 


(e lack. — maſter's goods in his cuſtody, the maſter (m] may brug 


peal as well as the ſervant ; and in ſuch caſe he who 
mences it thall prevent () the other, Alſo if one be 109 


0 


urvivor [ 


afterwards is robbed of the fame goods by B. it is faid, (b) 
| may have an appeal of larceny againſt B. becauſe A. 
ing no property, but taking the goods merely as a felon, 


„ but the ſame wholly continued in me. But if the goods: 
been taken from me by a treſpaſſer, under the pretence of g 

title, and ſuch treſpaſſer had been robbed of them, it 4 
b that I could have no appeal for them. 


herein another is jointly: intereſted with him, and die, 
] may bring an appeal, Alſo if I be robbed by A. (2) Sum. 184. 
Renn. 
F. Gough 392, 
(b) Sum. 184. 
, n, S. P. C. Ci. 
in judgment of law, neither any property nor poſſeſſion in F. Cor. 39. 79. 
3 Edw. 4. 3. 
Keilw. 160. 


Neither can an See B. 1. c. 33. 


249 © 


. Appeal 100. 
. 


or (e) bring an appeal for a larceny from the teſtator, be- A 184. 
W: ſuch larceny, at the time when it was committed, was no S. P. C. 6. 

to the executor, but to the teſtator only; and therefore 
ppeal for it being a mere perſonal action, and wholly veſt-* 
i the teſtator, there is no doubt but that it dies with him, 
| other actions far mere tourts do. 


8. 46. As tothe ſecond point, vis. Againſt whom an ap- 
of larceny may be brought; having incidentally ſhewn what (d] S. P. C. 62. a 
ſt conſiderable relating to this = under the farmer, I STA 18s. 
| only take notice in this place, That this, ar other appeal 121 a 50.5 
ppainſt an infant, (d) as well as againſt a perſon of full age, S. P. C. 62. 
ageinſt a feme covert, (e) in the ſame manner as if ſh 


e were Summary 18g, 
without taking notice of the huſband. - Ds Vide F.Cor.17.. 


. 47. As to the third paint, vis. In what county ſuch (f) Sup. C: 35. 
| 1s to be brought; there is no doubt, but that, like all 11 H 4. 93. 
(f) appeals, it is a local action, and muſt be brought in 3 — 437» 
county where the felony complained of was done. - Yet if 8 
rod me in the county of A. and afterwards carry my goods (g) f H. 4. 43. 
the county of B. I have my election (g) either to bring an * 39, 40. 
| of robbery in the county of A. or an appeal of larceny in 8. P. 8. 5 
county of B. becauſe the poſſeſſion as well as property 26 Aflize 32. 
be goods continued in me, in judgment of law, after the f Coke ky 
ery ; and therefore, in what place ſoever the robber keeps p. pied peg 
d from me, he feloniouſly injures me in the poſſeſſion as well B. App. 35. 
Foperty of them, and conſequently may properly enough be B. 1: c. 33. ſ. 9. 
o ſteal them from me. Yet he ſhall be appealed for the | 
ry in the firſt county only, Ih] for there only he was guilty (nh) Sum. 184. 
King from the perſon, without which there can be no rob- 7 Co. 2. Con. 


{ Allo [i] if one take me from the county of A. into the TTY 
ty of B. and there rob me, he ſhall be appealed for the Lok Es. 63. 


ey in the county of B. only, for he was guilty only of a 
pus in the county of A. But Ik] if one bring my goods into 


anty of B. by reaſon of a menace in the county of A. i N. C63, 


© I 
Sao which 1s the proper county for the bringing of 
peel, 


- 43. As to the fourth point, viz. Within what time an (i) Sum. 185; 
Ack larceny is to be brought; 


R 4 


ir { be agreed [1 at S · P. C. 62. 16g. 
it ſeems to be agre 0.9 B. Any: 2306 


26 „ r 0þ 


7H. 4.44. Con. this day, That it may be ſued at any time, as well aft 

22 Affe 97. within the year and day, if the plaintiff have made freſh is 

for that the ſtatute of Gloceſter, c. 9. which requires,“ Tha; 

appeal be brought within the year and day,” hath been cout; 

La] Sup. ſ. 33. ed (a) to intend no other appeal but that of death ; and they 
| mon law ſeems to have limited no certain time fo 


of an appeal, but to have ſuffered it to be brought 


Sect. 49. As to the fifth point, vis. In what caſes there 
be a reſtitution of the goods ſtolen ; I ſhall premiſe, That u 
[c] #1 Edw. 4. (e) fuch goods are ſeized to the uſe of the king, or of ſone ad 
6. 7. erſon claiming them under the crown as being waife, ort 


pO 186. or appeal, may ſeize them where-ver he finds tliem; bu th 
s Co. 109. ſnhall not be reſtored to them after ſuch ſeizure by others, wil 


1 Hale 841. bringing his appeal, &c. 


And for the better underſtanding in what caſes a reſtitutia| 
the goods ſo ſeized ſhall be awarded on ſuch an appeal, I fuld 
amine the following particulars, © * fr 


Firſt, Whether it neceſſarily require a freſh ſuit.+—Seconl 
What ſhall be eſteemed a freſh ſuit.—-Thirdly, By whom, # 
in what manner, ſuch freſh ſuit ſhall be inquired and ad 
—Pourthly, How far the appeal muſt be proſecuted. —fi 
Whether the appellant's title to ſuch reſtitution ſhall be prefer 

to any ſubſequent title claimed in the goods. —Sixthly, Whan 
there ſhall be ſuch a reſtitution on any other proſecution bel 
that of appeal.—Seventhly, Whether there thall be a reſtul 
to any goods not mentioned in the appeal. _— 


Sect. 50. As to the firſt particular, vig. Whether 
reſtitution neceſſarily require a freſh ſuit ; it ſo fully appem 
[4] See the au- do ſo by almoſt all the books Id] relating to this matter, ta 
| thorities to ſeems needleſs to cite authorities to prove it. 
three next ſec- 46 terns fon ap wu, ay ne 


p ke) F. C. 319. Sect. £1. As to the ſecond particular, vis. What ſhall 
379. $92. eſteemed a freſh ſuit ; it ſeems to have been ancient]y hol 


' 2, Hale 840. [ſe] That to make a freſh ſuit, the party ought to have ri 


S. P. C. 62. 168. 1 , ; 
2 Rich. 72 8 2 hue and cry with all convenient ſpeed, and alſo to have ö 
(f} B, F. Suit the offender. But at this day it ſeems to be ſettled, [f} 


I. 6, 


* 


16. a 
F. Eſtray 2, goods of a felon, &c. the rightful owner, without any freh H 


de intit 
ed at | 
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could 
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ſeems 
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after party have been guilty of no groſs neglect, but have uſed 2 + 168. 
u. Het. 64, 3 


6 (A: onable care and diligence in inquiring after, purſuing and f 
That hending the felon, he ought to be allowed to have made 


cone: freſh ſuit, whether any hue and cry were levied or not, 

the cx -hether ſuch offender were taken by means of ſuch purſnit, 

bring thout any aſſiſtance from 1t. bo ets 

time | = | (a) Ph a 4.1 1. 
be mg . 52. As to the third particular, VIS. By whom, and in (b) SH. 5 , = 


Tha manner, ſuch freſh ſuit ſhall be inquired and adjudged ; it 7 H. 4. 31. 
offen (a] That it is uſual and proper to make ſuch inquiry by os 5 3+, 13s 


year eme jury that tries the principal matter; and it is cer- e 

| 2p That upon the finding of the freſh ſuit by ſuch jury, the S. P. C. 166. 

de f may award a reſtitution: And in ſuch caſes wherein the ap- [c)S.P.C.166, 

y tie ;; condemned without any trial, as where he is convicted war aget 8 
and own confeſſion, or outlawed, or ſtands mute, &c. it ſeems, theotherpointa 


the court may make ſuch inquiry, by any [b] inqueſt of of- of this ſection, 
eturned for ſuch purpoſe, and on their finding the freſh 0 Raft. 32, 
ere rd a reſtitution: But in either caſe ſuch inqueſt is but an (d) vide P. 

hat ue [c] of office, and perhaps is not abſolutely neceſlaty, but Cor. 379. 392. 


me on: ed chiefly for the ſatisfaction of the conſcience of the ( - * * 
, ort s, in a matter which, if they think fit, they may, by the ; JE 6, a 
frelh rt of ſome authorities, [d] examine themſelves, as they ge- Yel. 152. 

bu nh may according to ſome ſe] _— any matters what- 4 29 
„ inquirable by an inqueſt of office, eſpecially If] if the Contra 


x intereſted in the thing in queſtion be willing that they Latch 213. 


_ | do ſo: And agreeably hereto it is holden, in the beſt 3 Leon. 150, 
1tution! 


f the goods ſtolen was actually awarded, without making 107. 
quiry of the freſh ſuit ; but in the book wherein this caſe 1s r 
ted, it is made a ure, whether ſuch inquiry ought not (h) 21 E 4. 16. 


made at the return of ſuch writ. F. Corone 42. 

wy h ; | B. F. Suit, 4. 
Vide S. P. C. 
166. 


Second 
nom, a 
adjudpl 
—Fifa RO, 
. 53, As to the fourth particular, vis. How far the 


prefert ; 2 Leon. 108. 
Wheti | muſt be proſecuted in order to intitle the appellant to a ; 

on belehren; it ſeems, . eee the appellant could in no nan 
reſthe untitled to a rellitution, unleſs [i] the appellee were P. Cor. 98.162. 


ed at his ſuit ; and therefore if ſeveral appeals were com- 318, 319. 
d againſt the ſame perſon by ſeveral plaintiffs, and the Avowry 181. 


| bs: | : | S. P. C. 168, 166 
her f ee were attainted at the ſuit of one of them, no Le (k)F. es 
;ppean could have a reſtitution, becauſe the appellee (I) being () V. inf. inthe 


r, the tainted, could not be afterwards attainted again: But chap. concern- 


ſeems to be ſertled at this day, That there is no ſuch 3 


ty that the appellee be attainted at the ſuit of the ap- 4 E. 4. 11. 


hl t; and therefore in the caſe above-mentioned, after ſuch 7 27 1 
y hoil ler at the ſuit of one appeliant, it ſhall be inquired by an iD Fay? 
ave ri of office, Whether the appellee were guilty of the 3 8 


aye M plained of in the other appeals, and made freſh ſuit, 
Uk | &c 


— 2 * * S 
» „ * OS 


5, [g] That the judging of freſh ſuit lies in the diſcretion (88. - | 
ſhall court; and there is a caſe [h] wherein a writ of reſtitu- by ry w_ 


— 1 - 4 i "II 3 — * 
. err 
— 
— wy ” a 5 
EE Foe 2A. 
= nn =P, - 


1 or A rr Ar 


Ke. and upon ſuch matter found by ſuch inqueſt, a reg ne 
1 Uelt, 4 1 , 
1 9 mall be awarded, &c. Alſo [a] if an neee die in i - 
| | 8. P. C. 166. ſeems, That the like inquiry thall be made by inqueſt by reſto 
8 1 5 * 5" and thereupon a reſtitution awarded, &c. And Ib] if ang ell 
— 5 Fug " lee be outlawed, or have the benefit of his clergy befor on ar 
| qo Aﬀlize 39. viction, or ſtand mute, or challenge peremptorily above ui e att 
1 A 2 3.13. jurors, or break from priſon, perhaps a reſtitution u bed, 
| = Ade 32; awarded ypou ſuch an inquelt's finding the freſh ſuit, vu e o 
F. Cor. 4. 34. any farther inquiry whether the appellee were guilty o reſtitu 
194. 247. 379- becauſe by refuſing to take his trial, he tacitly ſeems to t Pike m 
$8. C 6s. hianſelf guilty. Alſo if one bring an appeal againſt two, wifi" the 
2 Leon. 108, Of one is attainted, and the other acquitted ; yet (o) it ſeem 
[c}8.P.C.166. ſhall have a reſtitution. But (d) if both the appellees bau perſe 
A ie af acquitted, it ſeems, That the appellant ſhould never hay hey 
8 p. 1.49, Soods again, though it were expreſsly found that they v . 
5 Coke 110. _ but he ſhall forfeit them to the king for his falſe ay in gol 
= P. C. 186. But quere if this ought not to be underſtood of ſuch good "Har 
1 le) as were before feiſed to the king's uſe, as having been = 
1 ed, &c. | | ot the it 
|  trover | 
es r. 186. Seck. 54. As to the fifth particular, vig. Whether theq — 
3 — lant's title to ſuch reſtitution, ſhall be preferred to any ſp" the f 
Kely. 38. 47. quent title gained in the goods; it ſeems clear, That the vi 50. 
Sce the books lant's title to ſuch reſtitution ſhall not (f) be barred by any ute, 
cited ſect. 49. of ſuch goods, as being waifs, or eſtrays, or the goods of Mi reſtit: 
Qu. Hes. 54,68. 8 | Sy, | 
F- Avo. 151.” &C- nor (g) even by a ſale of them, bnd fide made in ui ſeem 
p Cor. 71. 318, Overt, &c. £ part « 
319. | : | | to1 
* 24. (8) Keyling 34. 47. Qu. Moor 360. Poph. 84. 1 And. 344. 1 Hileg und yer 
1 uy x | i fl. 
05 5 18 e ket y And by the like reaſon it is certain, that-the proſecutor WM 1 0 
4 Comm. 449. indictment, ſince 21 Hen. 8. c. 13. fer forth more at li ably be 
2 Inſt, 7513, the next ſection, ſhall not be barred of his reſtitution | Elutter | 
Ceo: fine: = ſuch ſeiſure, or fale, in market overt, &c. (i). all by 
Codbolt 131. 5 Rep. 83. 12 Modern 821. and by 1 Jac, 1. c. 21. the ſale of any goods cal, fee 
fully taken te any pawnbroker in Lox DON, or within two miles thereof, ſhall not i entions 
property. But reſpecting pa wnbrokers, vide 30 Geo. 2. c. 24. and 24 Geo, 3. & K bament, 
| | 2 
Sect. 55. As to the ſixth particular, vis. Whetbe Wy = 
ſhall be a reſtitution of the goods ſtolen, upon any os own 
ſecution beſides that of appeal; it ſeems to be clear!) o he 
(h) 4H. 7. 8. (h) That by the common law it could not be had uf * 
F. Cor. 62. 460. other proſecution whatſoever : But to remedy th1s ind bard! 
— _— ence, it is enacted by 21 Hen. 8. c. 11. © That if We * 
4. « or felons do rob, or take away any money, goods 9 | 
Latch, 144. „tels, from any of the king's ſubjects, from their pf Mm an jr 
| \ Hate 542. + « otherwiſe, within this realm, and thereof the fad f idence « 
1 : « felons be indicted, and after arraigned of the faid Fer, if it 
| and found guilty thereof, or otherwiſe attainted by 0 
i | « evidence given by the party fo robbed, or ownet J In pre 


3. | | 
ey, goods, or chattels, or by any other by their pro. Ci) There has 
— ; that then the party ſo robbed, or owner, hall — no writ of 
"eſtored to his ſaid money, goods and chattels; and that | itution ſued 


- 5 t theſ. 
Far 
om any ſuch felon or felons ſhall be faund guilty, or other- goods are pro- 


le attainted, by reaſon of evidence given by the party ſo — 3 : 


bed, or owner, or by any other by their procurement, willorderthem 


reſtitution (1) for the faid money, goods and chattels (2), — os _ > 

like manner as though any ſuch felon or felons were attaint- ſtored, the 

at the ſuit of the party in appeal,” owner may af- 
7 ; ? ö ö = ter proſecution 
8 5 recover them. 

te perſon who converts them by an action of trover. Loft. 88. Vide Harris v- 


K. H. 349. . - | 
q bank = 57 fifty pounds was ſtolen from Golightly by one Ferguſon. He was 


cd; and ſeveral articles of filver plate, a bank note for twenty pounds, and ten 
in gold, which were found upon him, were produced on the trial, and placed in the 
of: Mr, Reynolds, the clerk of the arraigns, Golightly gave eyidence againſt Per- 
it the Old Bailey, and he was convicted of ſtealing the fifty pounds bank note. The 
demanded reſtitution from Reynolds of the goods foand upon Ferguſon, but as they 
ot the identical Go oο which Golightly had loſt, Reynolds refuſed to reſtore them. 
 trover being brought before Lord Mansfield, they were ordered tc be reſtored, they 
he produce of the fifty pound bank note. Loft. 90.——So where a man had ſtolen cattle 
Id them, the money they produced was reſtored to the owner of the cattle, Noy 
id the ſame of gold ſtolen and changed into filver, Cro. Eliz. G61. | Fs 
. 56. Sir William Staundford, [a] in his conſtruction of (a) S.P.C.167. 
atute, ſeems to incline to an opinion, That the party may Hale 545, 
| reſtitution by virtue of it, without niaking any treſh ſuit; (J labs pan 
Wis ſeems to be agreeable to practice, and the purport of . 
part of the ſtatute, which ſeems to require no more in horſe ſtealing, 
v intitle the party to a reftitntion, than that the indicted bag e by 
nd guilty [3] or otherwiſe attainted by his evidence, &c. 5 5 
t fall plainly appear to the court, That the party hath horſes are ſto- 
pulty of groſs neglect in proſecuting the offender, it may len and lold in 
F a 3 5 2 . open. market, 
ally be argued, That he is not intitled to a reſtitution; and pe du. 
later part of the ſtatute, by ordaining, That writs of reſti- claims them 
hall be awarded as though the felon had been attainted in dn e 
jel, ſeems to imply, That it is a ſufficient favour, within 8 eee 
fentions of the makers of the ſtatute, to the proſecutor of as much as 
ment, to give him a like remedy for a reſtitution of his _—_— — 
is the common law gave to the plaintiff in an appeal. 8 b 5 rag 
certain, [b) That the plaintiff in an appeal, who ap- wirnovr 
0 have been guilty of juch a neglect, cannot demand a exosscuTt- 
tion by the common law. And the conſtruction I would (b) Sup f. ze 
for will appear the more reaſonable, if it be conſidered, „ 
hardly can be imagined to be the intention of the 5 
id the ſtatute, to give the party a greater benefit from 
dion grounded on his own evidence, as a convic- 
an indictment may be, than from a conviction on 
Kence of others, as a conviction in appeal muſt be. 
, if it mall appear to the court, upon the evidence at 
a or otherwiſe, That the party has been reaſonably 
n proſecuting the offence, I readily grant, That the 
: Juſtices 


OF E A 2875 


e power by the ſaid act to award, from time to time, writs to be reſtored 
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2 juſtices may, if they think fit, in their diſcretion award ay 
tution, without making any inquiry concerning the fee 

But this ſeems to be no more than they may alſo do in apa 

they think fit, as I have already more fully endeavoured u 

in ſection fifty-two. 


Sec. 57. As to the ſeventh partieular, viz. Whether 


| 1 e ſhall be a reſtitution to any goods not mentioned in them 


There is no doubt, but that if a man be robbed of ſever an ap} 
Sy 84. , [ leveral 
3 . 0 by the ſame perſon, either at the ſame or different ting jot 4. 


8 Coke 110. ſuch goods be ſeiſed as waifs, &c: and afterwards the pary 
ho _ his appeal for the robbery, mention ſome of thoſe goods 
and omit thoſe reſt, and the appellee be convicted, &c. th 


pellant ſhall be reſtored to ſuch of the goods only as were . 59 


oned in the appeal, and the reſt ſhall be confiſcated, not io ap 
reſpect of that favour which the law preſumes that the qi e ſtatu 
beareth to the felon, in making the charge againſt him ese vas 7 
it ought to have been, which might poſſibly have given n by 


ls of r 
by w 
raviſh 
conſe 


opportunity to have eſcaped, but alſo becauſe, as it ſeem 

reſtitution ought regularly to be grounded on the record d 

appeal; and by that no other goods can appear to hau 
Vide fup. . 49. ſtolen than what are mentioned in it: Bur whether an app 
we. | 


who had, before his appeal brought, lawfully regained the) life ant 

ſeſſion of his goods ſtolen, ſhall forfeit to the king ſuch of an m 

h as he leaves out of his appeal, doth neither clearly apperf  conſet 
F. Cor. 100. the principal [a] caſe concerning this matter, nor from ai " a 
re the 


the books above cited, which ſeem chiefly to rely on then 
(b)VideF.Cor. rity of it. But there is a ſpecial [b] caſe wherein the a 


B. Retitu. 22 hall recover things which were neither ſtolen from la ©0- 
Prop. 34. mentioned in his appeal; as where the appellee ſells {c] the” ves 
2 Bulſt 40, ftolen, or exchanges [d] them for ſome other thing, befor wither 
8 80 128. appeal brought, and the money taken on the ſale, a thing 1s obſe 
in exchange, are ſeiſed to the king's uſe, &c. in which dr law 
ſhall be delivered to the appellant, on the egnviction df on! 
- pellee, though they were never in his poſſeſſion before; | 1 5 

it fo 


appears to be in no manner of fault, and there is no reaſon 
he ſhould be prejudiced by the act of the felon. And I 
for granted, That in all theſe caſes the law: is the famet 


ide cont 


day in relation to a reſtitution,” by force of the above cite * | 

= tute of 21 Hen. 8. to the proſecutor of al indictment. * 

Axp now I am to come to an appeal of rape. For the E. 50 

underſtanding of the nature whereof, I ſhall conſider, lit 4 ws 

| whom, and in what manner it may be brought.—Sccond) iy 
what county.— Thirdly, Within what time. ted | 
it as v 


de) Bract. 149, Seck. 58. As to the firſt point, dix. By whom and 1! 
1 1.1. c. 25, manner an appeal of rape may be brought. It ſeems, (| 


. 


0 5. 14. ” 


7 of | 
le deed 
fr or | 
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common law, it might be brought by any woman who had 2 Inſt. 180. 
* riſhed, againſt the raviſher, whether ſuch perſon raviſh- J**> 1. ©: 4+ 
tre the nief (a) of the raviſher, or a free woman, and whe- 83 
lle were a virgin, wife, or widow ; neither (b) do I find that 2 laſt. 433. 
11d be barred of her appeal at the common law, for con- ; * 90 

g after the rape, to the raviſher, as ſhe may (c) be at this NY OW 
y force of the ſtatutes of Weſtminſter 2. c. 34. and 6 Rich. Contra. 

6, But it ſeems that a woman lawfully married, can nei- er 17. 
[dj by the common law, nor by force of any ſtatute, bring (5 3 


an appeal without her huſband, as one married de facto only, 147 


| rhaps may. 455 S. P. C. 61. 148. 
. „ (c) Vide 2 aſt. 


0 . | 433» 434- 
1 Hale 632. Inf. ſ. 59. 60, 61. (d) 8 H. 4. 21. 11 H. 4. 14. S. P. C. 98. 


t.c9. But howſoever the common law might ſtand in re- 
ito appeals of rape, it ſeems, That they were wholly taken 
e ſtatute of Weſtminſter 1. c. 13. by which the offence of 
was reduced to a treſpaſs only, and conſequently puniſh- 
ly by an action, or indictment of treſpaſs : But afterwards, 
ils of rape were given again by the ſtatute of Weſtminſter 2. 
by which it is enacted, Thar if a man from thenceforth 
raviſh a woman married, maid, or other, where ſhe did 
conſent, neither before nor after, he ſhall have judgment 
life and member. And likewiſe where a man raviſheth a 
Jaan married, lady, damſel, or other, with force, although 
> conſent after, he ſhall have judgment as before is ſaid, 
te be attainted at the king's ſuit, and there the king ſhall 
e the ſujt,” | 4 | | 


b. bo. It ſeems to be ſo clear, (e) That this ſtatute im- (e) 47 Aſbzes. 
7 gives an appeal to the woman who does not conſent to 3 1885 
nither, that it ſeems needleſs to endeavour to prove it; 8. P. C. b. Bb. 
1s obſervable, (f) That the ſtatute does not reſtore the old Contra, 

on law in relation to ſuch appeals, as it would have done, . 
kad only repealed the above-mentioned ſtatute of Weſtmin- if) Vie _ 
e. 13. but makes a new law in relation to them; from c 10. f. 52. I 
it follows, That all appeals of rape at this day, muſt (g (809 Ed. 4 26. 


de contra for mam ſtatuti. 8 — _— * 


; 53 | Vide inf. I. 70. 
61. It is farther enacted by 6 Rich. 2. ſt. 1. c. 6. 5 
blowing words, „ Againſt the offenders and ravithers 
lies, and the daughters of noblemen, and other wo- M 4.6. 4 
in every part of the realm, in theſe days offending 3 Coke 61. 
volently, ard much more than they were wont :” It is Bre. Pail. 89. 
ted and eſtabliſhed, * That whereſoever and whenſo- 1 $6, 
"my ladies, daughters and other women aforeſaid be 
mec, and after ſuch rape do conſent to ſuch raviſhers, 
x s well the raviſhers as they that be raviſhed, and 
& 4 them, be from thenceforth diſabled, and by the 
td be unable to have or challenge all inheritance, 
or joint feolfment after the death of their huſbands and 
| | * anceſtors, 
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& 'anteſtors. And that incontinently in this caſe the 
the blood of thoſe raviſhers, or of them that be ray 
„ whom ſuch inheritance, dower or, joint feoffinent gy 
& revert, remain or fall after the death of the raviſhe- 
her that is ſo-raviſhed, ſhall have title; that is to, 4 
rape to enter upon the raviſher, or her that is raviſhy 2 
* their aſſigns, and land- tenants, in the ſame inheritanesy 
A or joint feoffment, and the ſame to hold in ſtate of inhov 
And that the huſbands of fuch women, if they bave hu 
* ot if they have no huſbands in life, that then the fati 
other next of their blood, have from thenceforth the 


I purſue, and may ſue againſt the fame offenders and mi the! 
is chis behalf, and to have them thereof convitt of lr rb. 
of member, although the ſame women after ſuch raped dthe 8 
ſent to the ſaid raviſhers. And the defendant in this ti ve 

not be received to wage battle, but the truth of tei. 

4 ſhall be tried by inquiſition of the country. Saving f AY 
« to our lord the king, and to other lords of the realm, al re of 
* eſcheats of the ſaid raviſhers, if peradventure they bet Ar 
« of convict. 3 8 27 ke ae 8 wh 

In the oonſtruction of this ſtatute the following poin Wi, 68 


been holders 


(a) 11 K. 4.13. | $68; 62. Firſt, That [a] in an appeal brought upon i 


| 1 f the tim 
F. Cor.86.228. 1, and for the rapr of his wife, it is a good ples, lll = 


"IP * * appellant and woman raviffied were never lawfully m 60. 
which ſhall be tried by the biſhop's certificate, who, if H 860 m 
riage were unlawful by reaſon of a precontract, &c. t lol. 
1. CC ia nada ale of 
(27: 4-14. Seck. 63. Secondty, That there is no (b) neceſlity to i 
5 A -pr- 36.249; ory, . * 3 LESS \ © ia X o . iy. 
; S. P. C. 381. That the woman did conſent to the ravither, in a-count mo. 


Dy. 31a. 202. rehearfes the ſtature, and concludes that the rape was 
| the form of it; which implies, that the woman conſented | 


| G2 Iaſt. 434. Sec. 64. Thirdly, That fe] if a woman who hath l 
| Vide ſup. ſ. 39, huſdand nor father, be raviſhed by her next of kin, anda 
1 Hale 632. to him, the next of kin to the raviſher ſhall have the 200 


(4)S.P.C. 61. Sect. 65. Fourthly, That (d) whoſoever happens 
| time to be next heir to the perſon ſo raviſhed, and conk 
(<)F-AT2e27: Ke. ſhall have the appeal, and alſo enter (e) into the 1 
4 the perſon raviſhed, and retain them againſt any othef! 
L. Quin. ſnall afterwards happen by matter ex po/t facto to become 
Ed, 4. 60, 61. and therefore where a woman having iſſue only a dal 
. 95 98. conſents to a raviſher, and the daughter enters, and thet 
Coke 61, 6. is born to ſuch woman, the daughter ſhall retain te 
lowden 66. becaulg ſhe took them by virtue of a title given by the! 


1 Hale 631, 


VVV * 


or. . 1 : 4 \ 


1 


1. 66, Fifthly, That fa] the next in remainder. or Tever- (a) L. quin. 


o whom the lands of tlie woman who conſents to a raviſher £9. 4. 58, 59» 


d come if ſhe were, dead, ſtiall enter and retain her lauds 1 Ent, Cog. 


nue of the ſtatute, provided he be of kin to her, albeit an- 94. 
perſon be nearer ; yet it ſeems, That the perſens ſo ihti- 5 £4. 4.5. 
tg the lands cannot have an appeal of rape, where there-is F. Affze 23. 
er nearer of kin for though the clauſe relating to the en- 
to the lands ſeems to intitle ſuch of the next of kin, to 

n the inheritance would fall after the death of the party, 
er they be abſolutely neareſt. or not; yet the clauſe relat- 
the appeal ſeems to extend to none but the huſband, or fſa- 
or very next of kin. | kt dt 10) ghana: i | 
67. * That it is not (b) ſufficient in ſetting ſbrth (b) L. quin. 
tle of the perſon claiming the lands by virtue of the ſtatute, 3 
g | | HE . : 42,4 
in general, That he is next of blood to whom the inheri- | : 
whuld fall, &c. without ſhewing ſpecially in what-manner 
lo, Kc. rs aka Le th od 


168. Seventhly, That it is not ce) eoneluſtve evidence to (e) L. qufa; 
the wotnan's conſent to the faviſher, to ſhew; That ſhe Ed. 4. 59, 6a 


ich him ſame years as his wife, and bad a child by him, f. But. Chags. 


the time ſhe was under his power, and never at het liberty. 64. 
| 1 e e e HUTT" e . 


1 69. Eighthly, That Cd) if the party raviſſied and con- (d) Plow, 364. 
g to the raviſher, be under the age of twelve years, ſhe — B. Ake. 
wt loſe her lands by the intent of the ſtatute, for that the 22 
tofa woman under that age is looked upon as given by one 

kble of diſcretion, and therefore is not regarded by the law. 


70. Ninthly, That (e) in appeals brouglit on this (e) S, P. Cen 
, the out ought to — Boſh 3% but I 45 noc find * 
{lion cited to maintain this opinion. It is true in- — 
That in the year-book of 11 H. 4. 13, 14. the ſtatute 

ted in an appeal grounded on it: But it is not there ſaĩd 

teceſſary to be ſo recited; neither do I find any reaſon 

why an appeal may not as well be grounded on this ſtatute 

ut reciting it, as on the ſtatute of Weſtminſter 2. c. 34. 

tis agreed that it may be: If it be ſaid, (g) That the (f) S. P. C. 81, 
n law gave the ſame appeal as is given by the ſtatute of 8 H. 6. 1. 

nſter 2. and therefore there is no need to recite it; but (2 Video H. 
ere never was ſuch” an appeal at the common law as is 7. 17. 
by the ſtatute of Rich. 2. and therefore the appeal 

led on it ought to recite it; it may be anſwered, That 

d ſtature of Weſtminſter (h) does not revive the old (h) Sup. f. 39. 
Maw in relation to ſuch appeals, but makes a new law 60. 

mon to them; ſo that appeals brought upon it, do al- 

*% much depend upon it, as thoſe brought on the 

| ſtatute 
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| (a) 's H. 7. 17. ſtatute of Richard the Second do on that. 
6 Modern 540. appear to be any fuch rule, Th 
| grounded on ſtatutes which give a remedy in caſes which we 
way provided for by law, there is a neteſſity to recite ſyg 
tutes; and indeed at beſt it ſeems but ſurplus to recite w 
court is bound ex. officio to take notice of. { 


Neither [a] does 


\ 


| Sect. 71. As to the ſecond point, wiz. In what 0 
appeal of rape may be brought; there is no doubt, but thy 
(by Sup, ſ. 35, like all other [b] appeals, is a local action, and conſeqy 
* ought to be brought in the county wherein the felony wal 
2 And therefore if a man take a woman by force in one d 
(© 3H. 7 12. and carry her into another, and there raviſh her, the apy 
4 E. * ſhall be brought only in the county wherein the rape wa; 
| 8 P.C 6 "a mitted ; for the taking in the other was no more than a tre 
Summary 186, and needs not be taken notice of at all in the appeal of then 
: and if it be, is only looked upon as ſurplus. ©; 


CR 


; Sec. 72. As to the third point, wiz, In what time an 
(0s. P. C. 6 of rape may be brought; it feems, That at this day it m 
| nary 188. brought in any reaſonable Id] time, the judgment ſe] wh 


Summary 188. > 8 
1 Hale 632. lies in the diſcretion of the court, for that at the commu 


; i aft. 288. Secf. 73. And now. I am come to an appeal of arſon. 
60 Fleta l. 1. c. the learniog relating to it ſeeming to be altogether obſak 
is day, I ſhall refer the reader to the old [gl books for, 

F £23.11 TO 230 : 
_ © Havins thus endeavoured to ſhew in what courts appe 
be brought, and the ſeveral kinds of them, and exanin 
particulars which ſeemed moſt properly to come under tie 


37» * 3 
Bract. I. 3. c. 27. 


fideration of each kind, I ſhall now proceed to examine 
other matters concerning them, wherein I ſhall conſde 
all together. ee ene e | | 


As, Firſt, In what caſes the appellant and appelee t 
pear in proper perſon, and where by attorney or gui 
Secondly, How the appellant ought to declare. Third), 
he may be nonſuited.—Fourthly, For what faults the 


at in indictments, gr; 


543 
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| heabated.—Fifthly, What may be pleaded in bar of an ap- 
| Sixthly, Where the appellant and his abettors ſhall ren- 
damages to the appellee for a falſe appeal. —Seventhly, 
ere the appellant is to a ined. „„ NE PE 
50 > Of thee £4 . Cacth. 55, 56. 
61. 74. As to the firſt point, viz. In what caſes the ap- 3 Medern 268. 
ant and appellee are to appear in proper perſon, and where — Poe * \ 
attarney, or guardian; it ſeems, That by the common law, 38. 
ther (a) plaintiff nor defendant in any appeal whatſoever, 2 Ri. 3. 1 3- 
ether of felony or mayhem, (b) could make an attorney, but 4 an 112. 
{ appear either by guardian (c) or in proper perſon, on (b) 2 8 
ry {d ) day'iof continuance, except in ſome ſpecial caſes; as P. N. r 
re the defendant being convicted in an appeal offelony prayed Cov. F. Attor. 
benefit of his clergy, and the plaintiff replied, that he had 2% EINE 
1 twice married, in which he might (e) be admitted to go [c) Sup. 7 30. 
rith the ſuit by attorney, becauſe he had nothing more to do (d): H.7. 27. 
to get a certificate of the bigamy from the biſhop, which as 8 nn 72 f 
as {f) faid, any ſtranger might procure as well as the plain- F. Alt. 39. 90. 
Sed queere, for it is ſaid, (g) That none can demand exe- 40 Ed. 3. 42. 
jon but the plaintiff, and that the plaintiff cannot do it but e 3222 
per perſon: from whence it ſeems reaſonable to argue, That (011 H. 4. 17 
ght, in all other caſes as well to carry on his ſuit in proper S. P. C. 135. 
ſon, But it ſeems (e) clear, that after a defendant is acquitted, F- Corone 13. 
9323 8 A (6)21 Ed. 4.72, 
may appear by attorney for the recovery of his damages againſt , 0 
abettors, &c. And it is enacted (1) by 3 Hen. 7. c. 1.“ That 61 8 Ed. 4. 3. 
he appellant in any appeals of murder or death of a man, F. — ye 
where battle by the courſe of common law lies nor, may make 1 Tm — 
Itorney and appear in the ſame, in the faid appeals after they Calthew, 86. 
zcommented, to the end of the fuir and execution of the ſame.” Skinner 630 
(k) if a defendant or plaintiff appear and plead by attorney: — 8 
ere they ought not, and the court receive the plea and adjourn once, perſonals 
cauſe; it ſeems, That the appeal is diſcontinned, becauſe Iy, before he 
appearance was merely void in law. OE | _ — 
| | 48. Carth. 394. 


As to the ſecond point, V's. In what manner the appellant a4 33 
jt to declare; J ſhall refer the reader for precedents of (1).S. P. C. 78, 
as in appeal, ro Staundford's (1) pleas of the crown, and the _ Raſtal and 
t) of entries, and ſhall in this place conſider only the fol- &oke'sEntries, 
wg particulars.—Firſt, In what manner ſuch count muſt pur- Titles Appeal 
we writ Secondly, How it ought to ſer forth the ſubſtance _— CT 
matter of fact. — Thirdly, How the circumftances of time cen whe 
Y, e to 33. 
Pace —Fourthly whe-her one and the ſame count ought to 
uk thoſe who do not appear, as well as againſt thoſe who 


pear, and againſt zus acceſſaries as well as the principals. 


* 
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. 75. As to the firſt point, =. In what manner the 
m appeal mutt purſue the _ writ; I ſhall take it for 
OL, Il. 8 | granted, 


256. 


as ach 357- in ſubſtance (a) agree with the writ, which ſhall be aba 
: 2 | a common appeal of death, if the appellant declare. Thy 
S. P. C. 98. 5 


* 


[c]F. Cor. 110. to ſyccour the king in his wars, the writ ſhall be abated, of 
s no charge of trea So alſo if the plan 
in an appeal of mayhem, declares that the appellee beat a y 


Sup. le, 20. 8 5 
ese 40. cauſe that contains no charge of treaſon. 


as maimed him, the writ ſhall be abated, (e) bęcauſe that w 
tions not any battery. . Hoe ws 

ta) 11 70 13. 

g count in appeal ought to ſet forth the ſubſtance and my 
ok ©. 44-36 of the fact 1 fhall obſerve the following partignlars—ſy 
Summary 187. That where ſeveral are preſent at tlie fact, and one only ul 
=p 8 ally does it, and the others abet and encourage him, it isint 
F. Cor. 9, 219. election of the plaintiff, either to ſuppoſe Id) in his declani 
49 Afize 25. that every one of them did the fact, becauſe in ſuch a eise 
2 7 3.3% act of one is, in the judgment of the law, the act of all; 

6, 47.5 . to ſhew the ſpecial ſe] manner of the caſe as in truth it 
Coke Entries and ſet forth the fact to have been done only by the perſon 
$7, &. didi it, and the others to have been his abetturs, ce. 


(s co. 121. Sect. 77, Secondly, That.:no periphraſis, [f) or circunly 
(g) Dyer 261. tion whatſoever, will ſupply the want of thoſe words d 
* = | — which the law hath appropriated for the deſcriprion of the 
Salkeld-3377. fence ; from whence it follows, that an appeal of death an 
o Ed. 4.26, (g] amount to a charge of murder without the ward murdn 
2 C. 82. jet it be never ſo exact and particular in ſetting forth the n 
TY and all other circumſtances of the killing; neither ib] cn 
appeal of rape be ſufficient without the word rapnit nor (þ 
appeal of larceny without the word cepit ; nor IK) an appel 
| + mayhem without the word mayhemiavit, nor any II) of the a 
S. P. C. 96. above mentioned without the word felonice. 
Summary 207. C 
(K) Sup. ſect. 17 F1) S. P. C. 94. 96. Summary 206.209, 20 H. 7. 7. 
Jac. 20. Dyer 202. Qu. 1 H. 6. 1. Con. F. Endit. 26. Dyer 69. 


Sect, 78. Thirdly, That in every appeal of larceny f 
. muſt expreſsly appear whoſe the goods were that were i 
(n) F. End. 10, and in eyery appeal of death, In] who the perſon was that 
S. P. C. 98. 181, killed; becauſe otherwiſe it cannot appear that the plant 
Go . intitled to the appeal; yet an indictment de norte ſo) eujuſan 
22 Affize 94. ti, or for feloniouſly ſtealing [p] the goods c1ju/dar igm 
F.Corone 189. good: for it is ſufficient, That the perſon injured was unde 


7 ox protection of the law, 


D 6. | : 1 
(cr. Fadi. 9. 12. Summarv. 207. 1 Hale 512; 2 Hale 181. S. P. C. 95. 181. Dr 


Keilwood 25. Moor 466. 18 Aſhze 15. Con. 9 H. 6. 48. 
0 555 Sect. 79. Fourthly, That in an appeal of 0 * 
q) Dyer 202. :ently cl ing. That tl 
n. ſeems to be ſuffic:ently Iq] declared, by ſhewing, 2 
F, Co. 86. | 
T. Br. 

Summa: y 1879, 


1 Bulſt 9; 


8 : 


granted, That this, like all/ather counts in other actions » 
the count vary from it in any, material point, And therejyy 


appellee traiterouſly killed the perſon deceaſed, as he wa; g. 


„ E | T: i hit ; e 
Sect. 76. As to the ſecond; point, wis. In what manner 
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F OF A TIE. A ‚ 
Jant fe ſonice rapuit the woman, without adding the words 
ler egit, or any other tantamount, or frſt ſhewing the 
jcular manner of the terror or violence. and then concluding, 
it the defendant fic felonice rapuit. Alſo it ſeems, ſa] That 


like general manner of ſetting forth the fact, is ſufficient in ( "Raſt. $3,549 


45 Pn ; Bt wh E : 
(6) peal of larceny 3 but it ſeems to be uſual, in appeals of fbjRaft. 46, 46. 
pa ea, to {et forth the price of the things ſtolen; but whether andCoke Ent. 


be neceſſary for any other purpoſe than to ſhew, that the 59 552 525 539 
be amounts to grand larceny, and to aſcertain the goods, in 8 
er thereby the better to intitle the appellant to a reſtitution, 1 
we to be conſidered. But [b] in an appeal of mayhem it | 
is neceſſary; Firſt, to ſet forth particularly in what manner 
hurt vas done, and the conſequence following it, and then 
nelade, That the defendant /ic felonice mayhemiavit the ap- 


WA wh | | 3 
b it ſeems clear, le] That in an appeal of death it is ne- (e) Raft. 46, 45. 


clarat | | Ma TAY ak 
5. ot only from the ſtatute of Gloceſter [d] chapter 9. & 
ay ch requires, That an appeal of death ſhall declare the deed ; 2 Fat. 83. 
all; . : 2 $4. &c. 
12 allo from the common law, Firſt, to ſet forth in the count Salkeld 357. 


he ſpecial circumſtances of the fact, and [e] then to conclude, Forreflev 16. 
t the appellee /e felonice? murdrovit the party; and this be- (d) 2 lat. 318, 


24 . N i p 1 
the appeal moſt in uſe at this day, it may not be improper 2 Lev. 140. 141, 


rlon 1 


* down theſe following rules concerning this matter. 

he ö PP a CCC 4 
rds of | a + 3 (e) 4 Coke 4. 
f the a. 80. Firſt, That every ſuch connt ought to ſet forth In >< rats nd 
th eu part [f] of the body the wound was given; in which (0 2 Inſt. 314 


& the ſame certainty ſeems to be required in appeals as 
laments ; and therefore, if the count ſay only, that the 
d was given circa pectus; it ſeems to be vicious, as it hath 
| reiolved, [g] That an indictment in the like manner un- 
zin is, becauſe it doth not aſcertain the part wounded, s Coke 127. 

b for what appears, might have been the neck, arm, or 2 Hale 186. 

; and for the like reaſon ſuch count ſeems aifo to be vi- 

ik it ſay, That the wound was in the hand, or leg, or 

wthour h] ſhewing whether it were the right or Jeft ; [h] s Coke. 
be” [1] is ſuch an uncertainty holpen by laying other wounds 0] 4 Coke 40. 


* 


oy (a ſuſhcient certainty, if there be a general concluſion that the 
88 died of the wounds above-mentioned : becauſe the death 
- that g much imputed to the wound that is inſuſliciently laid, 
plain the others, it appears not but that it might be chiefly owing 
vj uſa hich is infuffictently laid. and therefore the whole is in- 
ien ert. Bat it hath been reſolved, That it is ſufficient in an 
- under ment of death, and therefore it ſeems allo to be ſufficient in 


den, to new, That the wound was given in the leſt [x [k] 4 Cn. 47. 
the belly, or in the leſt part of the ſide, or in the leſt hand, Sin. 443. £53. 
the left arm, or in the face, on in the breaſt, or in the belly, 355 
ea tae ſorepart of the body, in which caſe the word C ſhall Cro. ac. gs. 
8 2 be Con, C. Eliz. 
: | 1376 


5 Co: 120, 121, 


(g) 4 Coke 40. 
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reſſed with preciſe certainty, the judges will ſuffer no argu- 

"tarive certainty whatſoever to induce them to diſpenſe with 
For if they ſhould once be prevailed with to do it in one 

e the like indulgence would be expected from them in others 

Hy reſembling it, and then in others reſembling thoſe, and no 

; could ſay where this might-end ; which could not but en- 

ver the ſubverting of one of the moſt fundamental principles 

the law, by giving room to judges by arguments from what 
jury have found, to convict a man of a fact which they haye 


t found. 5 


entlpt 895 : 
ug] J. 83. Fourthly, Such count (a) ought alſo expreſsly to () 2 Iaſt. 318. 
ll wy that the party died of the hurt ſpecially ſer forth; and jt | 


th been reſolved, (b) That an indictment, and from the ſame (b) 1 Roll.137. 
ſon it ſeems that an appeal, ſetting forth that the defendant 

aked the deceaſed, gue ſuffocatione obiit, — of de qua ſuf- 

wine, Fe. is erroneous ; yet where the death was cauſed by 

ers poiſons, or wounds,” &c. the count may ſay in general that 
party died of the ſeveral poiſons or wounds above mention- 
without ([e] ſaying, That he died of any one of them in (c) 44 Ed. 3. 


cular ; for perhaps the truth of the caſe might be, That an 8 


3 Inſt. 30. 135; 


aue of them alone, but altogether cauſed the death. Or the & > C. 805 
nd byt it in ſuch caſe perhaps may ſay, That the party died of the 4 Coke 40. 

b 10k | poiſon or wound, and that he would have died of the ſe- Kaſtal 46, 47. 
ny 0888.4. if he had not died of the firſt, and alſo that he would #9: 51 

1 re died of the third, if he had not died of the two firſt. 

lit % 3 


preten 
10n ff 
| thi | 
the ch 
r tit 
e WH 


Leck. 84. Fifthly, If the killing were with a weapon, the 

unt muſt ſhew (d) with what weapon in particular, and yet (d) 2 Inft. 318 
upon the evidence it ſhall appear that the killing was not by 3 Modern 188. 
h weapon, but by ſome other, the variance (e) is immaterial, mi . 
(the appellee ought to be convicted, as ſhall be ſhewn more (e] 2 Iaſt. 319. 
large under the Chapter of Evidence. And if the killing were Summary 265. 


mW by a weapon, but by ſame other means, as by poiſoning, ? Coke 67. 
* 1 vning, ſutfocating, burning, or the like, the count [f] muſt (f) 2 laſt. 318, 
* forth the circumſtances of the fact as ſpecially as the nature of 319. | 


will admit. But in ſuch caſes, where no weapon was uſed, it 
mot but be adſurd to require the mention of one in the appeal, 
therefore the ſtatute of Glouceſter, ch. 9. which diretts ge- 


d the 


2 noun 


, 4 ally, That in all appeals of death the weapon muſt. be ſet | 
. Che ſh, is to be intended only (g) of ſuch killing in which a wea- (8) 2 loft. 378, 
i 1 ä i was uſed: For the law is ſo far from requiring it in other 319. 


e, that it will not ſuffer an appeal of killing by a weapon to 

wamtained by evidence of killing by any other means in 

ich no weapon was uſed ; neither will it ſuffer an appeal of 

ng by any of thoſe means without the help of a weapon, to 

murtained by evidence of killing by a weapon, as ſhall alſo 

her n more at large in the chapter above referred to. 

. 95. It hath boen adjudged, (h) That the words wi £9 (b) Smith and 


dict uot neceſſary in ſuch * becauſe they are ſo fully 3 
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„ 1 / * 
OF M ͤ „ ut A 
Sect. 86. As to the third point, vis. In what name aloe 
count in appeal muſt ſet forth the circumitances of tw boy 
place; it is enacted by the ſtatute of Clocelter, ch. 9. a 
Lil an appeal declare the deed, the year, the day, the hoy | 91 
<« time of the king, and the town - where the deed wa a _ 
| * and with what weapon, the appeal ſhall ſtand in effed. 3 
0% loft. 317. And though this more particularly relates, (a] to arpe la of iN” 90 
yet it ſeems alſo to be generally a good rule as to the cid 
ſtances of time and place in other appeals; and therefore! I = 


925 1 R. Abr. conſider them all together, and firſt premiſe, [b) That no oni * 1 
pf any of theſe circumſtances, where the law requires them if 8A 
expreſsly ſet forth, can be aided by the conviction of the dt * 
40d N | | * |; 

| | | forth 
| NN | en the 
For the better underſtanding in what caſes the law rey his ki 
them to be expreſsly ſer forth, I ſhall endeayour to ſhew M realc 
certainty the count in every appeal ought to ſhew. Pitt wic! 
hour. Secondly, The day. Thirdly, "The year and time dt y the 
king. F ourthly, the piace where the deed was done, $ (h) 1 

%%% ns De PRE +; ulted 
Seck. 87. As to the firſt of theſe particulars, viz. Wiky hout e 

(e) Raſt. 3 3.54. certainty the count in. appeal ought to ſer forth the hour; i yet 
4) Rat. 88. obſervable that all (e] the precedents of ſuch counts [ex moſt 
-+,5% 1000s 50 ing only one) [d], in appeals of larceny in Raita!'s entries wit ule we 
. 45. ſeems to be the only book of authority in which any ſuch an be ſuff 
(t)Co.Ent. 53. are to be found; and alſo all the precedents in Coke and Rd ictmen 
6, 57: 59. of ſuch counts in appeals of (e) mayhem, take notice df ham 
46745 50; Re hour, as well as thoſe in appeals of death: (f) and therefore ſtroke 
*(8)S, P. C. 80. tainly it is not ſafe wholly to omit it; yet it hath been bolt ure, 21 
Bullt. 82. (g) That ſuch an omiſſion is not fatal, even in an app dedt 
th 2 death; becauſe the common law did not require the mentin cle tin 
*£1, $2. £3.56, the hour, and the ſtatute above mentioned is in the affirms be vi 
$7.59. Yer if the hour, as well as day be ſer forth in the allegati It and f 
2, 48,4 8e. the offence of the principal, it is {aid to be fatal to mentin ſi", : 
57. 2 gay only of the allegation of the offence of the acceſſary. But 0wINg, 
(i) 2 Inſt. 318. ſeems that there is no neceſſity in any cafe preciſely tu ab eadant 


th of I 
Nancy; 
rdered 
Ction 01 
party, 
in trut 
ij proce 
ich; yet 


; | : fendant | 
Sec. 88. As to the ſecond of the above mentioned pm entieth 


lars, vis. With what certainty the count in appeal ought kid m) 
forth the day; there can be no doubt but that in every ſuch co * 
muſt be ſet forch the day on which the fact was done, a8 3 
from all the precedents eited in the foregoing ſection zaun, 
from the common form of all other declarations in al 1 


Skin. 44 383. That the fact was done at ſuch an hour, but that it is ſu 
4 Mod, VS to fay, That it was done about ſuch an hour, as appears f 


Carth. 17.333- every [h] one of the precedents in Coke and Kaſtal, in Wi 
Trem. 25. 21. the hour is mentioned, and alſo from other (i) good authontt 
(k) 1Bultt. 57. # 2 > judees apa 
$0, $1, 82, 83, Jet we find the contrary opinion holden by three judge % 
Vid.z3Mod.158 two in Bulſtrode's (K) reports. But it leems (I) certain that 


(1) Sum. 264, miſtake of the hour will not be material upon evidence. 
2 loft, 318, Ez a B j 


15 or APPE A L. 


toe ver, as well of indictments, for which it is needleſs to 
mer auchorities. And if the fact happened in the night, it ſeems | Bonk 
moſt proper to alledge it in node ejuſdem diei. But it is faid 2 3 75 ; 
to Ib] be ſufficient to alledge the fact done about ſuch a day, (*)* fa. 315. 
bah erveen ſuch a day and ſuch a day, but that the very day muſt 


„ ecciſcly ſer forth. And it ſeenis to be infufficient to alledge (e) B. Indict. 
>, K t on the feaſt day of ſuch a ſaint, without an addition, if 41 ' 


re be another _— the ſame name, . = wn day, 3 H. 7. 5. 
ut ſhewing which faint is meant, wiz. the baptiſt or evan- . 
| 2 — 5 it ſeems to be erroneous to ſet forth the fact on (9) Moor 358. 
"US: npoſible day, as on the thirty-firſt of June, ar thirtieth of i 
cn 18S :uary, for this is of no more effect than to mention no day 
. Alſo it ſeems clear that an appeal of death muſt not only 
forth the day when the hurt was given, but alſo the day (e) See cita- 
| en the party died of it, as appears from all the precedents (e) tions in thepre- 
requ his kind both in Coke and Raſtal; and alſo from the mani- 17 2 106.47 
reaſon of the thing, [f] that it may appear that the party B. Indict. vet 
d within the year and day after the ſtruke, in which caſe (g) Ig) B. 1. c. 31. 
y the law intends that the death was occafioned by it. And . Eo . | 
5 (b) ſaid not to be ſufficient to alledge, That the defendant in ihe margin. 
ulted the party at a certain day, and feloniouſly ftruck him, Dyer 8. 
bout expreſsly adding, That he firuck him adtunc ei ibidem; -_ b. 1. c. 64; 
river both ſentences being joined with the copulative, it is * 00. Qu. / 
moſt natural import of the whole, That the ſtroke and 
ult were both at the fame time, &c. and ſuch certainty ſeems (i) c. Jac. 362. 
be ſufficient in declarations (i) in civil actions, and even in 443- 
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1 kd iments (k) of treſpaſſes. But in indictments and appeals of A pm 4 
oft cha more expreſs certainty is ſaid to be required, i becauſe C. Jac: 41. nl 
ore robe which cauſed the death, being a crime of a different See B. 1. c. 64- | | 
hold ure, and much higher than the aſſault, may be well enough : 8 95 i 
ppel ended to have happened at a different time; and therefore the ä | |} 
tio cile time of each muſt certainly be expreſſed. And even this |! | 
müde vitiated by a repugnancy in the concluſion ; as if the aſ- bY 
aum it and ſtroke be alledged in the premiſſes on the tenth of De- 5 | 
* der, and the death ſubſequent on the twentieth of December M 
lowing, and then it be alledged in the concluſion, that the I 
ale endant in ſuch manner feloniouſſy murdered the party on the { I 
uh tn of Deceatber aforeſaid, the whole is naught for the re- 3 "i 
rs fu prancy ; I} becauſe the party could not be ſaid to have been (01400. 42.47. "ol 
ul rdered till he was dead: And though to ſome purpoſes by . 2%. 7 = 

qrite ton of law the offence of the defendant after the death of Noy 4c. 


party, is puniſhed as a felony from the time of the ftroke ; Hetley 35* 
a truth and propriety .of ſpeech [which muſt be obſerved in 2 Eus 
proceedings) it is not a felony but only a treſpaſs till the F 

ich; yet if in ſuch concluſion it had been alledged that the 
ſeudant in ſuch manner feloniouſly murdered the party on the 
1 "th of December aforeſaid, it had been ſufficient. But it 
ad (a) to be the better way to conclude generally, That the (m) 4 Co. 42. 
eadant in ſuch manner feloniouſly murdered the party. And 2 18%. 318. 


8 4 it 
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— — me wa rn 
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264 o, A r E 4d A. 
| [4] . 264: it is certain that a miſtake of the day will not be material u was d 
- 2 laſt, 318. evidence. 9247 | q . ; | | 27 125 | of d 
Sed. 89, It hath been holden that an allegation of td 


LE Wine TE prima facie ſomewhat uncertain, - may be holpen dy the apgn A - 
(b) Dyer 164. ſenſe of the whole; as where 0b] it is alledged, That thepy wired 
E615, 176. Cipal ſuch a day made the aſſault and gave the firoke, i; Ih: 
Qu. C, Elle. the party died on ſuch a ſubſequent. day, &c. and that A. B. upter 
7 adtunc ibidem abettans the ſaid principal to do the felony ann nd de 


der aforeſaid ; in which caſe it is ſaid that the words adm 
ibidem from the manifeſt import of the whole, ſhall be refery 
the time of the ſtroke ; becauſe by that only the felony, which 
is charged to have abetted, was done. Yet if A. B. had bend 
to have been preſent at the time ofthe felony and murderzford 
ſcilicet on the day of the day of the ſtroke, tunc et ibiden hat 
the felony and murder aforeſaid, &c. it ſeems (c) that the ay 


miſta 


ilty p 
& be 


92. 
W to all 
count 


tej 4 Coke 42. is inſufficient as to the ſaid A. B. for the repugnaney; becuk 1 
Iz expreſsly alledged to have been preſent, and to have aba e; 

principal, at the time of the felony and murder, which mul the t 

taken for the time of the death, by which the offence, whichy tute o 

before but a treſpaſs, became felony and murder, but by being ut of: 

| ſent at the time of the death, it is impoſſible he could abet af mhenc 
| | ph; given ſo long before; and therefore it is repugnant and incor ing in 
1 in ſuch a manner to alledge it. Nor is ſuch a repugnancy u 7 
wuay holpen by the ſubſequent allegation af the very day tit m 

x ſtroke, coming aſter the word ſcilicet, for it is apparent that WIN an f 


time ofthe felony could not be on the day of the ftroke, andthe hat 
g fore it rather adds to than helps the fault to alledge that. it x comp 
I a But d) the beſt way of alledging ſuch abetment had been to umed 
/ * ſet forth, Thar the ſaid A. B. was greens, auxilians, G. erefort 
feloniam et murdrum predifum in forma pr ædicta faciend.” vithin 

| and e 


Sect. 90. As to the third particular, wiz, With wr they a1 

tainty the count in appeal ought to ſet forth the year an! H udge 

of the king: there can be no doubt but that every ſuch an vn f) 

muſt expreſsly ſet forth in what year the fact was done, #4 (0 or 

pears from the known form of all other counts, and alſo a town 

dictments. And in an appeal of death it is certainly neural! 

| (e) to ſer forth not only the year in which the ſtroke was pt nlels jt 

(e)2 Taft 318, put alſo that in which the death happened, that it may ap Fy ; or 
B. India. 41. that the death happened within tlie year and day after the M be ab 
b. 1. c. 31.1.9. But it ſeems clear from all the precedents, that it is ſufficient be no {| 
py ſhew in what year of the king's reign the fact was done, ani or (q 


death happened, without ſhewing the year of the Lord. ; foreſt 

tit hath been adjudged, (f) That it is ſufficient to alledge rhe in abs 

Chi Lev: 140. in ſuch a year of ſuch a king, without ſaying it was in uch a ich j 
See 1 Sid. 140. Of his reign, becaule it is clearly implied. pe 
| ; | iN: 

Seck. Ot. As to the fourth particular, viz. With whit 
tainty the count in appeal ought to ſet forth the place mend 


* 
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3. a 
as done; there can be no doubt but that every count in an 


| well as that where the hurt was given, and this with the 1 112. 137. 


ired in relation to the time of the death and hurt, for (c) Noy 45. 

I ſhall refer the reader to the 8gth and goth ſections of 1 
upter, wherein what is ſaid in relation to the time of the (dj Sum. 264, 
nd death is equally applicable to the place. Alſo it ſeems 26. 
miſtake of the place is not (d) material upon evidence-upon Salkeld 288. 
ilty pleaded, any more than a miſtake of the time, provided 


& he proved at ſome other place in the ſame county. 


92. But it ſeems to be not only neceſſary in an appeal of 98 Cor. 386. 
| | - : 319. 
to alledge ſome place both of the death and hurt, and in 3 Mod; 188. 
count in every other appeal to alledge ſome place, where 4 Mod, 290. 
& was committed, but alſo that ſuch allegation be in pra- Salkeld 59, 66. 
3 . | : ＋ (t) Vel. 189. 
ace ; for the better underſtanding whereof I ſhall premile, 1 8d. 178. 
the truth will bear it, it is ſafeſt (e) to lay it in a town, as C. Jac. 222. 
tute of Gloceſter above-mentioned directs; but if it were (£) artery 
ut of a town, it ſeems that you may lay it in any other place £,.c1q 3 
wence a viſne may come; in relation to which matter the (h) Co. Lit. 128. 
ing in great meaſure ſuperſeded in civil actions by the ſta- C. Eliz. 866. 


le amendment of the law, and cliiefly in uſe in criminal Hoe Lo 


it may not be improper in this place more fully to conſi- 611, 613, 614. 
and for that purpoſe I ſhall lay it down as a good general 618 

hat a viſne may come from anf place, which is of ſo S. e 

z compaſs, that all who live in or near it may reaſonably (4) 41 * 
umed to have ſome knowledge of the perſons living in it, 618. 621. 
ereſore are eſteemed the moſt proper judges of the facts Jo. Li, 125. 


vithin its limits, as being moſt likely to be proved by wit- 1 


they are beſt acquainted. And upon this ground it hath B. Ap. 19. 
djudged, that * may come * 1 a town, 3 B. 
mm (f) a ward, (g) pariſh, hamlet, (4) burgh, manor, (i) App. 127. 
9j or even from a foreſt, (1) or other place known (m) (ma. H. 3. 3. 
a town, Alſo it ſeems (n) clear, that whenſoever a place , 2 0 
rally alledged in pleading, the law will intend it to be a 1 84. SO 


nleſs it be mentioned with ſome addition which ſhews the (u) B.Plead.61 


ui ; or (o) be alledged within a city or vill; in which caſe ©% Lit. 225, 
* ll be abſ I r k N 2 R. Abr. 84. 
e abſurd to take it for a vill of itſelf; (p) yet if in truth 1 Sid 88, cn. 
ficient be no ſuch town, nor hamlet, nor place known out of a 1 Sid 326. 
and or (q) if a fact alledged in a foreſt were done in ſome vill Cort. 33s 

d. foreſt not mentioned in the record, the defendant may (C. Ei. 934, 
ile ein adatement. Alſo if a fact done in a vill within a pa- 1 Sid. 326. 


ach contains divers vills, be in the count in an appeal (P)B.Plead 61. 


generally 1 ; „ 
3 I n ns a [a] or a fact done in a city, 2K. ALr grt. 
divers pariſhes, be in the count in an appeal al- 7 H. 4. 2. 

| nee 2 R. Abr. 

616. 


1 Sid 88, (4) C. Eliz, 200, 7 H. 4. 27. 2 K Abr. 621, 


ledged 


ch 2/6 


phat 0 
her | 


[of death muſt ſhew (a) the place where the death bappen- (e) Het. 38. 


{b) preciſe certainty. and freedom from repugnancy (e) as (b) Diel 68. A 


and charged upon perſons with whoſe integrity and repu- 2 R. Abr. 621. 
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[a] See the ledged generally in the eity, it ſeems la] that the defentay! 
. Cales cited un- plead ſuch matter in abatement ;/ for other wiſe he could 3 
THe advantage of the inſufficiency of the allegation, becaſ te 
2 Salk. 59,60. named, as it ſtands on rhe record, muſk, till the cant 
Co. Lit. 125. ſhewn, be intended to contain no more than one town, oral 
22 4 % on which ſuppoſition a viſne may well come de Vicinetsſh[4 
4 57 2 81 5 e which does not exclude the city, bur takes in the i 
622, 623-* its neighbourhood within its juriſdiction, whether ſuch q 
Asie: ithin a county, ſe] or be a county of itſelf; excepting a 
15097 128 city of [d] London, from whence it ſeems that no viſe dung 
Con. 8. P. ©. n only by reaſon of the largeneſs of its extent, but alſo be 
155. it hath been the conſtant uſage of pleading to ſhew the wir 


(e) See the au- parith in which a fact alledged (e) in London was done. 


thorities cited , | Tl 50 
ve deter m. (d) 1 Sid. oy, C. Jac. 307. 2 R. Abr. 622. C. Jac. 150. N. 0 
732. Con. S. P. C. 154. 2 K. Abr. 617. (e) C. Elis. 232. 


(f) 1 81d. 38. Sect. 93. Tr hath been alledged that no (f) viſne ca 
2 R. Abr. 617. from the wild of Suſſex, not only by reaſon of the large 
£4 F its extent, but alſo becauſe it ſhall be taken for a wood wi 1 
inhabitants; and therefore it would ſeem inconſiſtent to FAM 
the return of a jury from it. And yet it hath been hold . 
that a viſne may come from a park; alſo it ſeems u . 

eneral opinion, That a viſne may come from a foreſt, a ei 
= more fully ſhewn in the precedent ſection; fron , * : 
it may plauſibly be argued, that it may come as well oy 5 
ch) 2 Lev. zo. wild, ſuppoſing it to be a wood. Alſo it ſeems 0 5 e 
Con. r Sid. 346. onable, whether a viſne may not come from a walken! 22 
4 2. being alledged as a place in which a fact was done; butt Ty 
1 clear that no viſne can come from if, if it be aliedged al i 
(i) Sid. 1 326, liberty, for that no viſne can come from a thing wo =p 
(40 2 R. Abe. but on! y from a place. Alſo it hath been holden that no 


(8). Sid. 327. 


chaps for this re e, © 
| + » AK! 18g, can come from the ſite of a manor, perhaps for "ie" fuck 
cauſe ir doth not properly fignity a place, but ra wary 


and ſituation of a place. is tak 


in thi 

Sea. 94. As to the fourth point, . run ſeems , 
fame count in appeal ought to be againſt thoſe w q ' 12 
pear, as well as againſt thoſe who do appea!, wy 5 , 2s 
acceſlaries as well as the principals. It is faid 60 1 cited un 
thew Hale, That in an appeal againſt A. B. _ * lite a 
appear, yet the plaintiff ought to count againſt them a, ment 


( 18. P. C. 6c. better opinion, And'the like ſeems alſo to an wy 
(m) B App. 28. William Staundforde II] and Brook (m); yet the po 


6 

| | ; | 3 ef 100 n 
#3 bog in the principal (n) caſe, which ſeems to be = — u be al 
| Dyer 20. of thele opinions, ſeems to be no more than this, 2 defe 


. i N „ one! 0 
appellant hath had judgment and execution in n 


Lv. $ pot nal 
ſhall not afterwards have another againſt perſons not“ 


fing, e 

the firft, And all the precedents that I can i = 
a | EE f Y; defe 

| 0 haye 

(tor any 


U 
„beach 


Mer 7 1 


3 | 
[4] or Raſtal, (b) of counts in appeals, wherein ſome of the fa) Co. Ent. go. 
1:ncs have not appeared, do indeed mention the perſons n 47 
« well as thoſe preſent, and ſhew in what manner they 24. 47 A 


et are all of them expreſs that the appellant inſtan- 


t, a 
guilty, ) 


Or ellas thoſe that appear only; and tliat he would in like 
A er appeal thoſe that are abſent, if tliey were preſent; by 
ech it ſeems clearly to be implied, That when they ſhall ap- 


there ſhall be another declaration againſt them, and that 
eſent declaration is eſteemed only as a declaration againſt 
that do appear. Neither da I find any difference in the 
ents above- mentioned, as to the form of ſuch counts in re- 
to this matter, where the perſons not appearing are acceſ- 
from that wherein they are principals. But whether the 
ng of a perſon in one appeal be always a good bar to the 
ng of him in another, ſhall be conſidered in the following 
f the chapter, wherein I ſhall treat of the nature of pleas 
to appeals, . i 


5. As to the third point, ir. How the appellant may 
ſuired, it is generally holden in ſome books, (e) that by Lei B. Nonf. 44. 
mmon law, if a plaintiff in any action whatſoever be de- Co. Lit. 139. 


/ * d at any day of continuance before judgment, and do not : _ A. 131, 
* r either in [d] proper perſon, or by attorney or guardian, 3 Ed. 4. 11. 


law requires, he iliall be nonſuited, whatſoever (e) ex- Con. F. Nonſ. 


from! N tec N | | 
may have for his abſence. But it is enacted by 2 H. 4. 7. ts. 34. 
wy if the verdict paſs againft the plaintiff, the ſame plainriff et CO 


ot be nonſuired, And fince the ſtatute it hath been ad- 2 Bulſt. 19. 
lf] That if a defendant in an appeal of murder be found (d! Vide up. 
of manſlaughter only, the appellant cannot be nonſuited ; (e) Nov 88. 
loth not appear whether this reſolution be grounded on the Laich 173. 
ute, or on the common law ; for it ſeems difficult to main- Vide ſup. 30. 
at ſuch a verdict which finds the ſubſtance of the fact, 6 
a g 0 > . 408. 
e ſaid to paſs againſt the appellant, in which caſe only the 5 
ls taken away by the ſtatute. And therefore perhaps a 
tin this caſe may not be ſuffered by the common law, (8) 2 Jones 1. 
ſeems not to have permitted a nonſuit after a full verdict . 


g l 2 jones 1. 
in ſuch caſes only whereupon ſome doubt remained with See 20 Hen. 6. 


1 nt, as may be reaſonably argued from the authorities 44- and the wY 

> i} cited under letter b. But it ſeems that an appellant may rene ue E 

ns! uted after a ſpecial ſg] verdict, or after a demurrer [h] 

bolden! 2 thereupon. | (i) 2 Balſt. 19. 
int ad 3 Bulſt. 243. 


96. As to the fourth point, . For what faults the oe Ih 


wy be abated ; I ſhall premiſe that in. order to take advan- Black 713. 

a defect in the writ itſelf, the appellec () ought te de- (k) non. 
er (1 of it whi h . 6 5 I ton v. Charon 
/ IC: 0 0 a 

0 „h he muſt do in open [k] court (4.) ems dicks 
21 : | 10 Annæ. 

wb an appeal is an original iſſuing out of chancery returnabie into the king*s 
* efore the i eturn thereof, the court of chancery only can ict it aſide, where it 
3 iſſued ER RON ICE or IM PRO VI DT, by fome error extrinfic to the writ it- 
ö a error or defect on the face of it, it may be quaſhed after it is returned into 
beach. Eac. Abr. 126. and fee I. Cal. Abr. 415, 

And 
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- Where upon the exception, or plea of the party, but ng 
out ſuch exception or plea, Thirdly, What defes of th 
may be amended, which without ſuch amendment nigh addit 


(z) Finch 226, 


2 Danv. Abr. 
Sup ſ. 42 


J b) vid ly . | » . 
( ) . „„ art which are appropriated by law for the de , abate 


$ 4 
(c) 4 Co 39. 
(d) Sup. 1. 77. 
(e) Sup. l. 18.77 


(F) F. Brief 
219, 231. 


(g) Vel. 120. 


h) Sap. ſ. 75. 
(1) Sup. ſ. 76, 
& c. 

(K) Sup. ſ. 86, 
c. | 
C 9. Fl. 195. 
(1) Sup. ſ. 35. 
47. 7\- 

B, Appeal 38. 
(m) Sup, 1.60. 


(nF. Cor.tar. 
. 82. 
(ov) 9H. 7. 16. 
(p) o Ed. 3.4. 
(q) Sum. 139, 
S. P. C. 82. 

5 Coke 121. 
(r) 2 H. 4. 8. 


GF. Brief. 282 


( ) Finch 253+ 
27 H.6. 3. 

2 Inſt. 665. 
(u) Finch 253. 
8 Ew. 4. 24. 
2 Inſt. 666. 


25 Edw. 3. 39. 


/ 


G , Þ 
And for the better underſtanding for what faults i 


ſhall be abated, I ſhall conſider the following particulm} 
Where it may be abated by the court ex officy, 


to tl 
upon 
ea or 
be ſo 
> retu 


* 


the writ. pellan 
As to the firſt particular it ſeems, that the writ may hey Na 
by the court ex oficio, (a) for the following faults, vu te m. 


party take notice of them or not. 
Se. 97. Firſt, (b) Where a writ or declaration wa 104. 


of the offence ; as where an appeal of burglary [c] hs gte 
burgaliter inſtead of burgulariter, or burglariter ; or an he hi 
rape wants the word rapuit, [d] or any appeal wants H defect 


felonice [e]. ought 

Seck. 98. Secondly, Where the declaration varies ole pr 
writ ; as (f) by laying the offence in the reign of a prin than 
where the writ dad Ip it to have been in the reigu of: eſfolvec 
king, Or by giving the defexdant a name different fun in an 
the writ ;z as where the writ [g] calls him A. B. of C. a hath | 
and the declaration A. B. of C. eſquire. Or where the in the 
tion is otherwiſe ſb] defective in not purſuing the wr.t, be i} 


ſetting forth both the ſubſtance (i) and circumſtances [k]{ 
fact with that certainty which the law requires: Or in I 


the olfence in a different county fram that in which them 103. 
brought. 5 3 wy be 
Heck. 99. Thirdly, Where [in] the declaration dab! 3 
clude contra for mum ſlatuti in ſuch cafes where by law it e a ni 
Sect. 100. Fourthly, Where the ſenſe is defective fu aj or 
of a material- word in the writ; as In] if the concluſm to the 
hoc krewe, &c. without the word-, habeas ; or where i they 
falſe concord in the writ, as has [o] or hanc breve ; ol! b, offi 
gular {p] number inſtead of the plural; or (as ſome g name 
hold generally) auy other falſe Latin; or even the ue by bir 
word which is not Latin, though [r] by the change d! th the a 
of a letter it might be made ſo. But it ſeems that ſuch ; or w 
the declaration are not fatal if the writ ar bill on te Not nan 
right, as ſhall be ſhewn more at large in the following ſtlewon, 
this chapter. : entlems 
Se. 101. Fifthly, Generally where the writ ot dec , nor p 
are any otherwiſe defective in not obſerving the legal ellant 
(S where in a writ of appeal ſued by huſhand and wife, U parlance 
clufion is in the name of the wife only: Or where the d and! 


t] either rhe name of baptiſm or ſurname of the ape $ (p) al 

appellee, being under the degree of nobility, win laude cg 

give ſo high (d) a name of dignity as to ſupply che vun 
urname. 5 


it oi 
ve u 
cluſnt 
ere the 
;0f 
wk 
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e uf a 
ſuch k 
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to the ſecond particular, viz, Where the writ may be 
upon the plea or exception of the party, but not without 
ta or exception; I ſhall endeavour to ſhew, Firſt, Where 
be ſo abated for the want of fifteen days between the eſſe 
return of the writ. Secondly, Where for a miſnoſmer or 
addition. Thirdly, Where for a defect in the addition of 
dellant or appellee. Fourthly, Where for the multiplicity 
on. Fifthly, Where for making of J. S. a defendant, 


there is no ſuch perſon. Sixthly, Whether the defendant 
re more than one of ſuch pleas or exceptions. 


| 102. As to the firſt point, vis. Where a writ of appeal 


; abated upon the exception or plea of the party for the 
f fifteen days between its teſte and return. If the party, 
he hath pleaded in chief, do eſpecially ſhew to the court 
defect in the writ, the latter authorities (a) ſeem to incline [a] Salkeld 65. 
ought to be abated, becauſe the writ is the foundation of 2 loſt. 667. 
ole proceeding, and the law ſeems to be in nothing more oy” Dag 
than in ſtrictly keeping up its legal forms. Vet it hath , Sid. 406. 
eſolved, [b) That ſuch a defect is ſalved by the party's Con. 12 Eav. 4. 
in and pleading in chief without taking advantage of it: . Fer 160 
hath been adjudged, That where the original js right, all [17 Sa keld 63. 
in the meſne proceſs are ſalved by the party's appearance, 


be ſhewn more at large in the chapter concerning pro- 


4 


1103. As to the ſecond point, wiz. Where a writ of ap- (c] Pinch 363, 
ay be abated, upon che exception or plea of the party, for 74 . 

mer or wrong, addition: It ſeems to be agreed, (e] that if ſe} Sum. 243. 
e a miſtake in the writ or declaration as to the name of bup- Raſt, Ent. 49. 

[4] or ſurname ſe] of the appel! f How; or hs 

: mw OP PSA lf] or appellee ; or See ch. plea: to 
to the town, pariſh or county, eſtate, degree or myſtery, ſclony, 
if they are ſaid to be; as where Ih] one who is neither (f) % H. 8. 


b, office, creation, or reputation, an eſquire, or gentle- e App.44- 
þ named with either of thoſe additions; or where a gen- 11 H. 6. 11. 


by birth, who follows the trade of huſbandry, is named 35 H. 6. 55. 


ch the addition of the trade of huſbandry, and not of gen- * 667 * 
; or where a peer, who has more than One name of digni- (h)22 Init.668. 


ot named [x] by the moſt noble; or where a gentleman 6 Co. 67. 


tlewoman (1) is named ſpinſter ; or (m) a yeoinan is nam- 8 3 
entleman; or (n) if there be no ſuch town, pariſh, nor (k) 2 Iaſt. 669. 


nor place known out of a town, as that whereof either (1) 2 Iaſt. 668. 


elant or appellee are ſaid to be; and the appellee before {mJ = 75 
darlance plead ſuch matter in abarement, and thereon iſſue Raft. apy NY 


and found for him, the writ ought to be abated. And Theloal l. x. 
* (p) alſo to have been holden that if the appellant after g. 4. ſ. 19. 


lauce C9 2 5 * 1 : n] Z Mod. 247. 
aleſs that he hath brought his appeal by a wrong Sa Kl 59. 
name /o) Finch 434. 
21 Edw. 4.7.2. 
p 9 H. s 1. 
B. App. 38. 
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(a) B. Add. 44. name, the writ ſhall be abated : But it is ſaid [a] w l eſtate 
4 x * Ent. to give an eſquire the addition of gentleman,  þ« 2, br pla 
* Alſo if one [bi who is uſually known and called by, thef ichth 
of B. be ſo named in the appeal, and the appellee pleat jd ori; 
name is C. and not B. and the appellant reply that theayl lid ad- 
and at the time of the purchaſe of the original was as wall hey b 
by the name of B. as by the name of C. and this be conf the « 
found for him, it avoids the plea of the miſnoſmer. 18S hal 
who had his uſnal abode at B. and hath been ſome time ſs ud ade 
he named of C. in an appeal, it hath been queſtioned [x 106. 
(c} [ . this be ſuch a ſault as will abate the writ ; becauſe ſome tes to 
by ag a pellees may not have any known dwelling ;: but if that hay gene 
4 H. 6. 4. be the c1ſe, ſurely it is the ſafeſt to reply it, and the and w 
| ſeems to be little doubt but it may make good the naming! fan 
party of any place wherein he has at any time been. M bbeir n. 
place where he dwells, and is a houſe-keeper, and al ere a fe 
place where he keeps his wife and family be well known, i lefenda 
that the writ may name him of either of ſuch places, ory additi 
of both of them, but is abatable unleſs it name him of q the de 
; them. a Y By leigne. 
| | by red ag? 
Seck. 104. As to the third point, viz. Where a w Of ui! 
peal may be abated by the exception or plea of the pam in the 
(d) 2 laſt. 666, defect in the addition of the appellant or appellee, it ſeen | 
6G. the common law in no caſe [d] requires any other defer for the 
9 3 an appellant or appellee, but by their name of baptiſm i requi 
10 Edw 4. 16 name, unleſs they be of the degree of a knight, [ec] o toſhe; 
(eu H. 4-49. higher dignity ; in which caſes, whether the name or digi ee—3e 
15 * A = ancient, or (as ſome ſay) [f] of a new creation, as tia", ham 
2 N. Ab.. 469. net, Kc. it ought to be added to the name of baptiſm te defect 
Int. 565, 667. name; and if it be of the degree of nobility, it ouglt [2/1 | 
8 4050 ' ply the place of the ſurname. And it ſeems that the f. 10. 
5 1.849. h] ſo curious in this particular, that if a plaintiff in of the 
Con. 24 E. 3. gained a new name of dignity hanging a writ, he made hat it is 
„ 1 able; but this inconvenience is remedied by 1 Edw. 6.0. Wile (e) 
ay wa, 3. 53. by which it is enacted. That if any plaintiff in any n d, and a 
action ſhall be made a duke, archbiſhop, marquis en e, whic 
« count, baron, biſhop, knight, juſtice of either bench, lach a pl 
« jeant at law, depending the ſame action, that ſuch at a 
[i7 1 Sid. 40. © ſuch cauſe ſhall not be abateable or abated.” But it ui 108. 
Litt. Rep. 8 1. holden [i] that the dignity of a baronet is not within fh. a manne 


| {0 .. becauſe there was no ſuch dignity at the time of the makil for it h 
2 Inſt. 85, Sect. 105. To prevent [xk] the inconvenience of tt fB, butt 
2 Hale 175,177 one perſon for another, which cannot but often happen! an to t. 


be no other additional deſcription of the deſendant, It 5 

by 1 Hen. 5. c. 5. That in every original writ oi log. * 
« perſonal, appeals and indictments, and in which the ae welle 
« ſhall be awarded, to the names of the defendants in e biop 
original, appeals and indictmentz, additions ſhall bem ode adm 


ſtem; [ 8. 


e EAGLE 


eſtate or degree, or myſtery and of the towns or hams, 
or places and counties of the which they were, or be, or 
ich they be or were converſanr, And if by proceſs upon 
id original Writs, appeals or indictments, in the which 
id additions be omitted, any outlawries be pronounced, 
bey pe void, [fruſtrate and holden for none. And that 
the outlawries pronounced, the ſaid writs and indict- 24 


3 > ſhall be abated by the exception of the party, wherein 
* id additions be omitted.“ 1 2 N85 n 15 e | 
1 106. For the better: expiication of this ſtatute, ſo far 
. to the ſubject of this treatiſe, I ſhall firſt premiſe, 


generally ſuch additions in Engliſh areas good as in (4) 1 Sid. 
and where there are ſeveral defendants of different names, : Keble 12. 
fame addition, it is ſb) ſafeſt to repeat the addition after 


to their names, applying it particularly to _ one of them; 
0 ere a father hath the ſame name and the ſame addition 
* fefendant being his ſon, the writ is (e] abateabie unleſs it (c);; H. 6. 29. 


addition of puiſne to the other additions; but where a 39 H. 6. 45. 
the defendant, it is ſaid that there is no-need of the ad- . i 

leigne. (d] And if the fon. be in cu/todia mareſchalli, and 
red againſt, it is ſaid that the count is good without the 


* of puiſne, unleſs the father af the ſame name and addition 
art, in the cuſtody. of the marſhal. 
{ery for the better underſtanding of the nature of the ſeveral 


n WT required by. the ſtatute. above mentioned, I ſhall en- 
wſhew—Firk, What is a ſufficient addition of the eſtate 
te, —econdly, What of the myſtery — Thirdly, What of 
, hamlet, place or county, of the appeliee. Fourthly, 


muß e detect of an addition may be.falved. 2 


e K 107. As to the firſt particular, wis. What is a ſufficient 

Fl of the eſtate or degree of rhe appellee ; I ſhall obſerve, 

Jett hat it is neceſſary to ſhew the preſent eſtate or degree of 

6. lee (e) at the time of the writ, in which reſpe& this (e) 9 Ed. 4. 2 
'm 


„ and alſo the addition of the myſtery differs from that of 22 Ed. 4. 13. 


* e, which is ſufficiently ſet forth by naming the appellee Nr. 22 
ch luch a place. 5 | . 670. 
20 £2 Wie. = 


108. Secondly, That ſuch addition mult be expreſſed 
manner that ĩit may plainly appear to refer to the ap- 

for it hath been reſolyed, That to name the appellee ſon 

05 dutcher, is inſufficient, becauſe butcher refers to A. 

dan to the appellee. | 


1508 : 
of 109. Third! a bi 1 Iriſh di 

ly, That (f) a biſhop of an Iriſh dioceſe, Ws 
q (© velideſcribed by the addition of his biſhoprick, as an e 8. 


' dihop may by the addition of an Engliſh one, fas it 
e admitted in the year-book of 21 H. 6. 3/0647} 
tems Ig] clear, That no one can be well deſcribed by 

the 


* 
1 
„ 


101. 


(p) B. Add. 3. 


d) Salkeld 7. 
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or AP E AL. 


the addition of a temporal dignity in Ireland or any other: eri. 
beſides our own, becauſe uo ſuch dignity can give a mn lia 
title here than that of eſquire. _ | 5 


4 9 


{a}JTheloal. 6. Seck. 110. Fourthly, That the degree of a ſerjean 
c. 15. 1. 12: Jaw is a good addition, from whence it may reaſonabh 
gued that a degree in either univerſity is alſo a good adi 
it is holden by Sir Edward [b] Coke withont queſtion; jut 
made a gquære by Theloal; fc] and it is holden in the yea 
of 35 H. 6. 55.' and admitted by Sir Edward Coke in th 
place above cited, That a doctor in divinity may haye th 


[b] 2 Inſt. 668. 
(c) Cheloalb.6. 
c. 15. l. 13. 


1 


tionof dlerk, which ſeems not eaſily reconcileable with M . 
2 nion that the degree of a doctor is a good addition; for iſt Th 
| x ſap. why ſhould not the writ be abateable for having the add 1 


clerk inſtead of it, contrary to the allowed rule Id] in oli 
that the moſt worthy addition is to be uſed ? "= 
2 = We. „ c h are 
Ce) 2 Int. ss, . Seck. 111. Fifthly, That generoſus le] or armige [te on! 
668. either of them, = additions for the eſtate and degree oo, whi 
B.Add.44. 50. genero/a [g] for that of a woman; and yeoman ſh] and r the 
65 7: ſi) are alſo good additions for the eſtate and degree of a nr, th 
6 2 Iolt. 658. not for that of a woman; and widow [k] or ſingle (/ i: for 
h] z luſt. 668. or as ſome (m) ſay, wife of J. S. are all of them good 108d. 

0 4 Add. 3. 47. of the eſtate and degree of a woman, but no ſuch like add 
17 B. Add. 8. good for the eſtate and degree of a man. And ſpinſter . 118 
good addition for the eſtate and degree of a woman, and a good 
alſo for that of a man. * , © +1. 7. iiotion « 
| | E | . aps t any 6 
* 4. ( r. Additiong, 14 Ed. 47. B. Add. 64. 66, Theles'l. 4% . 
1 4. [m] 1H. 4, 5. 4 H. 6.4. Q. Cro. E. 198. Dyer 47. La] Dyer 4, e good 
ts es TE b ORD 7 3 that re 
| [oJs Inſt. 668. Seck. 112. Sixthly, That burgeſs (o] and citizen, Wy: he 
p] 2 Inſt.665. vant, (p) are all of them too general, and therefore nl n may 


B. Add. 42.50, © ID a rein en 
&. . cs. 5. additions of the ſtate or degree either of man ar. ene | 0 


9. 
Ti F. Add. 8. 
3. Add. 64 66. 


— 


| 6 . Inſt. 668, ge. 1 13. As to the ſecond particular, viz. What | a, 119 
. 1B. Add. 44. cient addition of the myſtery of an appellee ; having fiſt . f t 
thar the word myſtery (q) includes al] lawful arts, 107 obſer 

occuparions ; and (r) that if one under the degree of 20 the ap 

have divers of ſuch arts, trades or occuparions, e en dif 

named by any of them, I ſhall engeavour to ſhew, Fit , Is ſai 

additions of this kind are clearly good. —Secondly, Wi uficien 

clearly inſuffieient.— Thirdly, What are queſtionabie 
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al. 120. 

| EY ts hath 

P. Add. 44. Sect. 114. And firſt, The following additions oft wm 

keis. Add. 40. Clearly ſeem to be good, as huſbandman, [5] " ec tha 

£9 66 broker, (u) taylor, fx] point maker, [y] ſmith, 1 Nora. 

Iu] 7 4 by 5* (aa] carpenter, -[bb) cook, (ce) brewer, (dd) baker, G * iT 
clO0all. 6. q ava 

1 Add; ig. 39. [x3 3B: 6.4. [z] 21. H. 6. $4: oy 

[22] B. Add 3%. ct. {bbJ B. Adi, 15. 22. 39. Ky 14 H. 6. 15. 

ig. 6: lad] F. Viley. 32. 37. 5 H. s. 7. lee s Ed. 4. 3 


23 EE ax >.$:8£: '- W$- 
ne (f) ſcrivener, and ſuch like. 155 F990 ef STOR 92 * Ad. 58. 
(e) 2 laſt, 668. (d) 19 H. 6. 51. (e) s H. 5. 3. (f) 2 Leon. 186. 


ther z 
Dang 


9.115. Secondly, The following. additions of this kind (8) 1 Sg 
eant | ly ſ-em to be inſufficient, as maintainer, (g) extortioner, (h) 22 Ed. 4. 1. 
aby (i) yagabond, (k) heretic, (I) common infornter, and ſuch 2 lait. 668. 
addin ß by E (0) 9 H. 6 68. 
SES cou +5 37 24624 6 Th IS (i) 22 Ed. 4. 1. 
3 Jall 85 i Aunſt. 668. (Kk) 22 Ed. 4. 1. (I) 1 Roll. 190. 
. 338 1991 ee i, | 7. vg 
in th t. 116. Thirdly, The following additions of this kind 
ve te... queſtionable, as, Firſt, Farmer, which by the better, _ . 
ibi opinion ſees to be an inſufficient addition, becauſe if any (A 8 
r Hu y be implied in the notion of it, it is that of huſbandry, of 2 Inſt. 668. 
: Addl an is th er addition. B Addition 10. 
we b huſbandman 108 * hos 445 | 28 H. 6. 4. 
2. 117. Secondly, Chamberlain, butler, and 'pantler 5 
dere holden (n) to be inſufficient additions, becauſe they 2 e 
iger e only a ſpecial kind of officer, or ſervant, and imply no- 2 Inſt, 668. 
ee oo. which in the common "underſtanding of the words comes Theloal B. 6, 
and Mr the notion of a myſtery. And from this ground it ſeems ro ( 4 10 MY 
oa, that neither groom (o) nor page are good additions; and (pj B. Add.co. . 
dome (p) of the old books they ſeem to have been ſo ad- 388. 


— % 4 hs INSET — 8 * A 


— - — 

bo —— 

3 a, 
„ 


00d alt F. Corone 43. 
re addi 21 Ed. 4. 71. 


nſter A. 118. Thirdly, Hoſteler, which hath been holden (q) (J) B. Add. 38 
and] a good addition, and ſeems properly enough to come under 21 H. 6. 50. 

ron of a myſtery. And though it hath been reſolved, (r) (r) 22 H. 6. 21. 
t any one who keeps an inn may be ſued by the addition of Theloal B. 6. 
ourer, upon the cuſtom” of the realm for want of due care © 5* | 
e goods of his gueſts ; becauſe whoever keeps a common inn, 
that reſpe& liable to anſwer for ſuch defects, by whatſoever 
tion he may be ſtiled ; yet this does by no means prove ſuch 
dn may not as well be ſued by the addition of hotteler, but 
that he may be ſued as well under any other addition. ,- , 

\ 

4. 119. As to the third particular, wiz. What is à good 
lon of the town, hamlet, place, or county of the appellee 
Il obſerve, Firſt, That it is good addition, of this kind to (J Vide 
tle appellee late (s) of ſuch a town, in which reſpect this f. 10%. 
ton differs from that of the eſtate, degree, or myſtery. 21 Kd. 4. 18. 
tis faid that if a defendant be named of A. and late of B. 29,7 6. 66. 


ſup. 


1 EA. 4. . 


ſuficient to proye either addition. 1 Ed. 4. 2. 
er £2 T1; Dyer 213. 
u. 120. Secondly, That the conſtant courſe: of pre- 9.7; 6. 56: 


. . * » "2 . Theloal B. 6. 
& hath made it a ſufficient addition of this kind, to name . | 4 £ 39: 


tfendant of a city which is a county (t) of itſelf, as de (i) 2 Inſt, 669. 
W, (u) de Norwico, Ic. without more, by which ir ſhall be (u) 458. 4. 16, 
ded that he lives in the county as well as city of London = 1 18 
Norwich, Kc. unleſs he ſhew the contrary, though part 35 H. 6. 12. 


VIM II. ; T 0 


4 
2 — 
— V ta — 
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: OF APPEA L. 5 U 


c \ 23 
| of each of theſe cities lie out of their counties. Howe g 
(4) 38 H. 6. 12. certain, that it is not ſufficient to name a defendant Lai E 
7 H. 6. . or Briſtoliæ, c. becauſe chat imports only that he bean * 
4 Ed. 4. 10. ſuch town, and not that he reſides there. Alſo it ſcemd 
(0c. Jac.167: (þ) That it is not ſufficient to name a defendant of H 
wuich is not a county of itſelf, without ſhewing in what * 
(e) 2 lad. 669. it lies. Allo if (e) à man be named of a pariſh which oi”. © 
Vide ſup. 1.92. more towns, or hamlets, or places known out of any | + PE 
10g. | J tony antag 
Thelozl B. 6, hamlet, the defendant may plead ſuch matter in abatement] 
c. 14. f. 20. cauſe ſuch an addition does not purſue the ſtatute; but ax Fo 
35 H. 6. 30. ſhall be intended to contain no more than one town, i 7.1, 
contrary be ſhewn. | ns. 


; 6 5 rary 

Seck. 121. Thirdly, That if there be two towns in 2 0 matt 

of the ſame principal name, with different additions to difin ter pl 

them from one another, as Great Dale, and Little Dale, n or 

per Dale and Lower Dale, and the defendant be named ai ed in 

the principal town without any addition, as of Dale oh want 

(4) 7 H. 6. 30. defendant may plead (d) that there are two Dales in the H, an. 
19 Hl. 6.35. county called Great Dale and Little Dale, and. none vito 

addition, & . Or aceording to ſome opinions (e) eicher i t. 1: 

caſe where there are two different towns called Dale, ere a 

where there is but one town, ſometimes called Southdak, of t 

(% H. 6. 8. ſometimes Northdale, but never ſimply Dale without u Th 

14 f. 6 2. tion, the defendant may plead that there is no ſuch un or © 

Theloal l. 6. Dale in the ſame county, becauſe parcel of a name cannot el h fror 

8 to be the name. But if there be two towns of the ſame u ence 

0-7 *3: 6-45: 4 county without any addition to diſtinguiſh them, as it { din a 

times happens where they he at a diſtance from one anotld t ſeer 

do not find any authority chat it is not ſufficient in ſuck al ppeal, 

name the. defendant generally of either of ſuch towns, wüßte tt 

adding any thing to diſtingniſfr it from the other. 10 « 

== =o Sect, 122. Fourthly, That if an appellee live in à hau ch ſeen 

(f) Theloal a town, it is faid [f] to be in the election of the appel whicl 

1. 6. e. 14. £.14. name him either of the hamlet or of the town; but it ſeem upon 

2 laſt. 669. this is to be intended only of ſuch hamlets which are ſo fry 

35 = - 3% ed to be parts of a town, that thoſe who live in then * . 

"Ia 6. os, common ſpeech indifferently ſtiled ſometimes of the haue, Jo u 

| ſiometimes of the town; for I ſee not how the addition d ndford 

town can be proper, where the party lives in a place non ß. 

a diſtinct name, and not parcel of it. dgmen 


(e) z Ef. 69. Sect. 123. Fiftbly, That if an [g] appellee lire 1 = 
21 Ed. 4. 37. known by a ſpecial name, and Tying out of any town df of 1 
F. Brief 467. he may be well named of ſuch place; but if he live in 20 ® f 
known within a town or hamlet, it is ſaid to be ſafeſt to! b 
him of the town or hamlet. N | before 
es Sg. 124. Sixthly, That the addition of the pts 
. bitation of a wiſe is ſufficiently. ſhewn, by ſhewing * 

2 Theloal P. 6, __ 5 | 

Co 14. . 6,77 95 ; 


* 


band, becauſe it ſhall be intended that 3 where 
huſband does. | . em. 2 


ct. 126. As to the fourth particular, vis. How the defe& + 
n addit ion may be ſal ved; It hath been adjudged, (a) That (a) 35 H. 6. 12. 
in appellee named with an inſufficient addition, or without C. Tg 2 
appear and plead to the appeal, le cannot afterwards take 2 Roll. 2238. 
autage of the defect of the addition, becauſe by his appea- 1 R. Abi. 780. 
e and plea he admits himſelf to be the perſon intended., . 070% 
| ſame have holden, [b] That the party by his bare appear- feems Soo 
 falves the want of an addition, or a bad one; but this ſeems (b) 1 Sid. 247. 
rary to almoſt all the authorities above cited in relation to Keble 885. 
matter, which ſeem to admit that the party before other 
ter pleaded may take advantage either of the want of an ad- 
on or of. a bad one. And accordingly it was lately (c) ad- (e) Paſch. 3. 
red in an appeal of death between Reeve and Trundal, that Geo. 1. 
want of an addition of the appellee was a good plea in abate- 


u, and the writ of appeal was abated by ſuch plea. 


* 


rt. 126. As to the fourth point above-mentioned, vis. 
ere a writ of appeal may be abated upon the exception or 
of the party for the multiplicity of action; it ſeems (d) (d) S. P. C. 82. 
, That after an appellant hath appeared on a writ of ap- — 
|, or even on a bill of appeal removed into the court of king's C. Eliz. on. 
h from before the ſheriff and coroners by certiorari, if he F. Brief 548. 
mence a new appeal for the ſame matter, the appellee may 774- 
din abatement that ſuch prior appeal is ſtill depending, &c. 
it ſeems (e) clear, That it is no plea in abatement of a writ (e) 10 H. 4. FY 
ppeal, that the appellant hath brought a bill of appeal for the S. P. C. 82. 
e matter before the ſheriff and coroners, becauſe ſuch bill is P. Cor. 269. 
of ſo high a nature as a writ of appeal, but it is ſaid to be Ses Ed, 3. 9. 
in nature of a plaint till it be removed into the king's bench, 
ch ſcems (f) to depend on the ſtatute of Magna Charta 17. (f) Sup. c. 9. 
which ſtatute the ſheriff and coroner cannot proceed to ſ. 39, 40, 41; 
| upon a bill of appeal, as perhaps they might have done by 
common law. But after ſuch bill of appeal before the ſheriff 
coroners is removed into the king's bench, if the plaintiff | 
g a writ of appeal for the ſame matter, It is holden (g) by (8)S. P. C.82. 
Indford, and ſeems to be admitred in the year-book of 4 H. | 
$4, 15. and both by Fitzherbert (h) and Brook (i) in their (b) F. Cor. 4. 
dgments of the ſaid, year-book, that the appellee may plead (i) B. App. 44. 
batement that ſuch bill of appeal is depending, becauſe after 
removed 1nto the king's bench, it is of as high a nature as a 
of appeal. Yet Sir Matthew Hale (E) feems to be of (k) Sum. 16 
on, ſuch bill ſo removed is not pleadable in abatement till Se 
pantiff hath appeared thereon; perhaps for this reaſon, 
before the plalgaterk hath appeared, it doth not appear of 
| MS 0 TOS ĩðV.ß]ĩͤĩ ͤ K 


* 276 | 


(a) H. 7. 6. 

F. Brief 194, 

B. App. 8 . 
8. F. E. 84. 
2 Hale 149. 


(d) Dyer 348. 

Summary 189. 
. n. 
1 Raſt 49. 62. 
1 F. Cor. 15. 43. 
AY G4. 
TY 26 H. 6. 6. 
1 21 H. 7. 34. 
bl 7 H. 4. 27 


6d) S. P. C. 8a. 
| See the Books 
IR above cited; 


| | (e) 21 H. 7.31. 


no good plea in abatement of an appeal, that the plainifh 


appeal was ſo far proſecuted by a ſtranger ; but in the faut 


at the time when the writ was purchaſed, ſuch a perſon af 


*1- chaſe of the writ, &c. any ſuch perſon as A, B. of C. ü 
county of D. yeoman, becauſe it implies a negative pre 


ſeems to 


OF. AN P P. E A 1. — " 


- record; that he hath proſecuted the ſuit in the king! cou, e) u 


cauſe the certiorari 0 have been taken out by a f to 
Upon, which ground it ſeems to have been reſolved () un 


purchaſed another writ of appeal returnable at ſuch a0 
and that ſuch writ was delivered of record to the ſheriff, by 
it might be, for what appears upon the record, That dhe 


it 1s admitted that ſuch prior appeal depending will abate uch, 


cond, where it appears on record that the ſame plaintiff lu tted t 
peared and ſued it, as in paying of proceſs, &; ateme 
| : \ Py le) 
Sect. 127. As to the fifth point, vis. Where à wit d , till 
peal may be abated for the making of J. S. the defendamt, v eater 
there is no ſuch perſon ; it ſeems clear, (b) That if thre k to he 
vers defendants in an appeal, and one of them who ox 172 
appear be miſnamed either as to the ſurname, or name «| of fe 


tiſm, or be deſcribed by a wrong addition, or were dead bf ds p 
the writ purchaſed, any of the defendants who do aper f 


plead, © That whereas the appeal is ſued out againſt A.Rd ci 
in the county of D. yeoman, there was not at the time orte. " 


ns to 
civil. 
In aba 
fenda 
e m 
it {cen 
above 
ment! 
lea in 
be tric 


chaſe of the wtit, nor hath been ſinee, any ſuch perſon x 
in rerum natula, as by the writ is ſuppoſed,” whereon if il 
joined, if the appellant cannot prove that there now is, 8 


name and addition as by the writ are ſuppoſed, it ſeemsthi 
verdict ought to go againſt him, whereupon the writ ſh 
abated as to all the defendants: But it is not (e) adviſeall 
ſuch a caſe to plead that there was not at the time of the 


Alſo if a defendant miſnamed or deſcribed by a wrong ail 40 Bd, 
do appear, it ſeems to be agreed (d) that no other defent $2, | 
beſides himſeif can plead the miſnoſmer or wrong addition $3.3 
I do not find it to be agreed, (e) That ſuch a plea by oe. | 
dant ſhall abate the writ as to any other beſides himſelf; N k 
ſuch matter when pleaded By another on the non-appearatd | * 
the defendant, will abate the writ as to all, it ſeems dia ant, | 
give a reaſon why it ſhould not have the like eſfect when H "out 
by the party himſelf, EE 
| 129 
Sect. 128. As to. the ſixth point, viz. Whether the faults 
pellee may have more than one ſuch plea or exception; . 
be no doubt but that if a defendant in an app * 
even in an indictment of felony, think it proper to make gk 
never ſo many pleas or exceptions of this kind, requiny 10 


| . f I'S v 
of them the ſame kind of trial, he may take advantage l "uh 
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(a) unleſs (b) they be repugnant to one another. Alſo it [a] Finch 363, 


to be the better opinion, (e) That be ſhall have the like 364, 368. 


tage, where ſuch pleas or exceptions do not all of chem 4 H. 6 15. 16. 


re the ſame kind of wag but ſoine of them are triable by webs 2 


r of record, and others by the country. And if ſuch pleas (c) Finch 364. 


ceptions be all of them triable by the country, it ſeems to . 6: 16. 


( c) been generally agreed, That the defendant muſt at the Le Fin 63, 


ime plead alſo with them all his matters in bar, if he haye 364. 388. 
ich, and alſo plead over to the felony, (unleſs where he hath 4 Ed. 4. 71. 
ted the fact by the matter pleaded in bar): Bur if the plea q;4,0u1 pare, 
atement be triable by matter of record, it is holden in ſome 3. 22 9 


„ e) that the defendant is not bound to plead over to the Geo. 1. 


Dyer 88. 1. 


, till ſuch plea in abatement þe found againſt him. But If] R 9 — 
eater number of precedents, and conſtant practice of late 3 Mod. 266, 
to he otherwiſe. However it ſeems clear, (g) That what- 267. 


matters are pleaded in abatement of an appeal, or indict- Bo 8 | 70 


of felony, and found againſt the defendant, yet he may af- e) B. App. 48. 


ds plead over to the felony (60) And in theſe reſpects 66. 


zn appeal and indictment differ from appeals (h) of mayhem - * 6. f. 
| civil actions whatſoever, except only aſſizes of moridan- Ihe Elis. $96. 
[1], wwel (x) diſſeiſin, nuſance II] and juris utruu; (m) for 10 H. 4. 4. 

us to be a ſettled rule, that in appeals of -iay/Azm and all 4 — 6 15. 

civil actions, thoſe above mentioned only excepted, if a Raſtal 4 

in abatement, triable by the country In] be found againſt [g] Finch 363, 


fendant, he thall not (o) be ſuffered afterwards to plead 364, 385. IF 
ew matter, but final judgment ſhall be given againſt him. i. G. 
it ſcems to be agreed (p) that in all other actions, excępt 2 Hale 239. 
above mentioned, if a defendant together with a plea in (h) C. Eli 2. 495. 
nent plead alſo a plea in bar, or the general iſſue, he waives Has 9 LEN 
33 e „ by . wen 59, 60. 
ea in abatement; and the plea in bar or general iflue only Moo 47. 
be tried. 33 ee 2 hen ah Noy 36. 

. | Li] Finch 38e, 
40 Ed. 3. 29. 39 Aſſize 12. [K] t Ed. 3. 11. Dyer 319. 4 H. 616. 1 Jones 313. 
J. C. Car 520. Finch 363, 364. 388. [I] Finch 363. 385. (m] 40 Ed. 3. 29. 
363. 385. [a] Vide C. Eliz. 203. Dyer 228. Velv. 36. [J 1 Sid. 
I liſt, 33. Yelv, 1. Aleyn 65. 66. (p) C. Eliz. 493. Owen 59, Noy 36. 
457. Pop. 115, Vide Thel. B. 18. c. 84. | | = 


lt ſeems from Carthew $6. that if the appellee plead in abatement, and doth not plead 
the felony, that the appellant ought to move the court for judgment againſt the 
ant, But in that particular caſe, the plea being accepted by the plaintiff, it was held 
vithout p.cading over, OSA . e 6 N 5 . | 


„129. And now I am in the third place to coniider, 
kults of this kind are. amendable, which without ſuch 
ment would abate the writ. It is to be obſerved, that 
8 are expreſsly excepted out of 8 Hen. 6. c. 12. which 


principal ſtatute of amendments: Alſo it ſeems [q] to be La] Vid. Salk 
ly taken for granted, that no criminal proſecution what- gi. f i 
"8 within any other ſtatute of amendments, or any of 6 Modern 269. 
utes of jeofails ; from whence it follows that no defect Fraps * 
cadable in an appeal, but ſuch only as is amendable by 2 

1 5 3 % | the 
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4H. 6. 16. omiſſion ofa word, [b] nor even of a letter, ſe] nor other 


* 


To. .. o H M 


(% H.7. 16, the common law. And therefore it ſeems to be the 


1 Bullt. 14. opinion, that no falſe [a] Latin in a writ or bill of appel 


144. g 


B. Amend. 62. or variance {d] from the proper legal form, can be aug 


(b) r Cor-121, becauſe no ſuch fault is amendable by the common hy, 


40 F. nend. out the conſent ſe] of the parties, except only in actions ihe 
68. he king [f] is a party. It ſeems indeed to be generally hdd 
8 i. 59- ſome books, Ig] That ſuch faults in a writ are amendabley 


4 H. 6. _ the curſitor varies from his inſtructions, in ehe names or 0 


(e) F. Amend. ditions of the parties, or other like matters which he nuf 


from his inſtructions. But what is ſaid in ſuch books in wh 


63. 
Os 70 gg to this matter ſeems to be intended of ſuch writs only a 
40 Aſſize 26. within the purview of the ſtatutes of amendinents, and the 


(s) Moor 866. cannot be applied to appeals ; yet it ſeeins that a miſpribon i 
. Roll 138. count is amendable by the common law, as well in an appe 


C. Eliz. 644. p my ; 
Dy 1b. 146 in any other action, before it is entered on the record; aud 


(Ven 46. ſeems that the year (i] book of 7 Hen. 4. pl. 27. is to be nt 


49. 13% 15%. ed, in which a miſtake in the declaration in laying the fidi 
x Sidney 412. a 2 n 
Hobbart 118. improper vine, was ſuffered to be amended, Alſo it ſeem 
Hutton 56,5). after the count is entered on the record, a variance in it fra 
3 489 writ, if a mere miſpriſion, may be amended by it, as it ſa 
Rep.co. . to be agreed in an appeal of death between Smith and Butt 
[i) F. Cor. 80, wherein the word murdrum in the count on the record un 
(k) Mich. 7. judged to be amendable by the word murdrun in the bill a 
Annæ. file. eee POS 1 ok 


As to the fifth general point, iz. What may be pleaded i 

af an appeal. Having already in the former part IG 

(118. 22, 23. chapter endeavoured to ſhew what may be pleaded in har 
24 45 6. appeal of mayhem, and intending in the latter part of the! 
to conſider the learning; relating to pleas in bar of criminal i 

cutions in general, I ſhall in this place only exanuine the u 

of pleas in bar of appeals of felony in particular. And ir 

| purpoſe having preiniſed that, by the better opinion ( A 

Im) See B. 1. day, no ſpecial plea in juſtification of the killing ſhall be 
c. 28. . 3. ted in an appeal of death, but that in every ſuch caſe the ge 


* 


iſſue is to be pleaded; 


I ſhall confider,—Firſt, What pleas will be good bars 0 
appeal of felony by ſhewing that the plaintiff had ne verau 
to bring it.—Secondly, Whether a retraxit on vou 
a former appeal of this kind will be a good bar of anot 
Thirdly, Whether a diſcontinuance.— ourthly, Wheti 
abatement of a former appeal. —PFifthly, Where the bring 

an appeal of this kind againſt one perſon ſhall be a bar 
ſubſequent appeal againft any other perſon not named in the 
— Sixthly, Where a releaſe will be a good bar of x 
peal of this kind, —Seventhly, Where the appellant q 


* 


AN E 4 L. #79 


4 2s to one appellee and continue his ſuit, againſt the \ 
Eighthly, Whether any e id which of theſe Nee are” +166: 
tent with the general, iſlue, | 


1 * 


. 130, As to the firſt particular, vir. What pleas will 
g bars of ſuch an appeal by ſhewing that the plaintiff 
wer any right to bring it; it ſeems to bela good general 

le, That any plea of this kind is good which ſhews that (4 S. P. C. 98. 
hiatiff wants any of thoſe requiſites which the law makes Summary 196, 
ary to intitle him to the appeal. And therefore in an 
| of death by a woman it is a good plea that (b) the was (b) Sup. f. 36. 
lawfully married to the deceaſed; or (c) that ſlie hath not ®: P. C. 98. 
d ther wed a widow fince his death, but hath taken another K 'C 99 


. 
© » 


60 nd. Alſo in an appeal of death by one as heir, it is a 
een, that A. B. at the time (d) of the writ was and ſtill d) Raſtal go | 
; and of the deceaſed; or (e) that one of the defendants was (e] Raſlal ge. 
be m ie of che deceaſed, and made a defendant by covin to 9 
> fat ge her from her appeal; or that the plaintiff is a baſtard. 
 ſeens| d not legitimate. And where one brings an appeal as (f) Raſtal 49. 


rand heir, it is a good plea, that he is not (g) brother (2) Raſtal 45. 

vir as by his writ-and declaration he hath ſuppoſed, or (h) (b)Supra.t. 7. 

he hath an elder brother by the ſame father and mother 

live; or where one brings an appeal as couſin and heir, 

other of A. B. father of the deceaſed, it is a good plea, 

he is not coufin [i] and heir, vis. brother of A. B. father [i] Raſtal 

deceaſed, &c. as by his writ and declaration he hath ſup- ** _ my 
Alſo [] it is a good plea in any appeal of death, that (k)S. P. C. 98. 

intiff hath ſlipt his time in nat bringing the appeal within of 4 

ir and day after the death of the perſon ſuppoſed to have 

led. Alſo it is a good II] plea in an appeal of robbery, (I) Supra f. 44. 


-- 


: 1 the plaintiff is a villein to the defendant. And it is a good S. P. C. 98. 
- "= in an appeal of rape by a man and a woman, that the ( Wr 65 
id for! is were never lawfully married. And ſn] it is a good 15 


bar of any appeal of felony, That the plaintiff is an ideot, (n) Supra f. 32. 
he was born deaf and dumb. Alſo it is ſaid by Sir Wil- S. P. C. 98. 

zunford, [o] that it is a good plea in bar of auy ſuch ap- 
That the plaintiff is attainted of treaſon or felony; howe- 
it ſeems that ſuch attainder is no perpetual bar, but only 


o) S. P. C. t. 
p) Supra ſ. 32. 


the time it continues in force. 


bars 0 

ran) EY : | 

0 a to the ſecond particular, viz. Where a retraxit. 

not + - former appeal of this kind will be good bars of 

heth '; Itake it to be clear, q] that a retraxit of any ſuch ap- . 

br " a bar of all ſubſequent appeals of the ſame kind; for it 4m 8 
ar 0 w be a general ſettled rule, That a retraxit of any action Summary 190. 
in the deer is a bar of all others of the like or inferior nature. Coke 58, 62. 


em co be certain, That a nonſuit on a bill Ir] of appeai, | 
er commenced | in the court of king's bench, or before * 3 
1 „ juſtices 


4 — 
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(34) 10 H. 4. 4. juſticts (4) of 'gaol<deliyery,” or before the ſheriff (b) d 
(b)S. P.C. 148. ners, or a nonſuit after (e) declararion oa writ of appel 
22 Aſſize 97. bar of all other appeals of the ſame kind: becauſe no wall 
8 _ 1 or declaration ſhall be received, unleſs [d] the appellut iy 
C. Eliz. Gor firſt appeared in proper perſon; and it ſeems to be agreed lyg 
(d) Salkeli 64. the bonks, That a nonſuit after ſuch an appearance i; peru 
Videf M. B. 26. ry. Alſo it is holden generally in ſome books, le, Tha zg 
(e haz Affize 97. pf @ | : | 41 
47 Ed. 3. 16. ſuit after appearance is a peremptory bar to the appel 
B. Ap. 28: 71, without adding that he muſt alſo have declared, From u 
| 1 184. and alſo * general reaſon of the thing, it may be re 
v. Je "+. 6. ably argued, That if any way appear on record that the q 
Supra. |. 26. lant who was nonſuited in a former appeal, did aQually ay 
9 7; 2, 3- and proſecure ſuch appeal, as by paying [] of proceſs on it 
f, Vide L H. he ſhall be barred in any other appeal of che ſame kind, ty 
2.6. ſeems [g] that the bare taking out of a writ of appeal, ag 
(80S. P. C. 148 ſing it to be delivered of record to the iheriff, and a nonſuy 
7 ys 2, on it, is no bar of a ſecond appeal, becauſe it: doth. not a 
Laa. Aſſize 7. of record, but that it might be done by a ſtranger. .Ardq 
C. Eliz. 6059. withſtanding ſome books (h] ſeem to hold generally, Thu 
X db: Ibis 6.16. nonſuit in appeal is peremptory, yet it ſeems to be in gream 
(see cke books ſure ſettled Ci] at this day, that ſuch.nonſuit, ought to be tie 
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cited to the appearance in proper perſon of record. 
othe: points of | UT EEE | 

this ſection. - 3 | 1 . . 1 
See. 1 32, As to the third particular, vis. Whether adi 


| tinuance of a former appeal of this kind will be a good de 
(Kc) 16 E. 4. 11. another; it is holden (x) by the reporter of the year book 
B. Appeal 103. Edw. 4. That a diſcontinuance of one appeal is a bard 
S. F. C. 59. other, becauſe the life of the appellee was once put in jet 
by the firſt appeal; but this reaſon- proves as ſtrongly tha 
abatement of an appeal where the writ was good ſhall bet 
of another; for by an appeal ſo abated the life of the apyril 
as much put in jeopardy as by an appeal that is diſcontiqued; 
yet it ſeems to be agreed at this day, that ſuch an abatene 

an appeal cannot regularly be a bar of another, as ſhall e dite: 
fully ſhewn in the next ſection. Nor can I find it auy wrt | 
judged, That the diſcontinuance of one appeal is a bard 


e ther. It is true indeed, that in Bradley (1} and Bank's ok again 
Dn. 141. appellee was totally diſcharged upon a diſcontinuance. 1 wy be b 
* $03 reaſon hereof ſeems to have been, not that the diſcontii crime, 


Veh. 204. would be of itſelf a bar to any other appeal, but becauſe tis 
and day were paſſed, and conſequently there could be 10“ 
appeal ; and the appellee had alſo been before convitedl 
indictment, and had his clergy, and conſequently could i 
proceeded againſt at the ſuit of the king. Howere", 

ing the opinion afore-mentioned to be law, That the dl 
tinuance of one appeal ſhall be a good bar of any other; 
it is to be intended of ſuch a dilcontinuance only, a 


Y r APPEAL | PR 


the appearance of the appellant, for the reaſons given in 
-cedent ſection, in relation to a nonſuit. | 


t, 133. As to the fourth particular, dis. Whether an 
ment of a former appeal of this kind will be a good bar 
ther, it ſeems clear, that if an appeal by a wife abate by 
aking another huſband, or an appeal by an heir abate by 1 9 
-ath, there can be no (a) other appeal. But the reaſon (a) vide 8. P. 
if ſeems not ſo much to depend on the abatement, as on the C. 47. 


er age in the firſt caſe, and the death in the ſecond ; which Summary 200, 
he apy ſeems the better (b) opinion, would of themſelves have aba- (o Sup. cr. 8 
ly ap ſubſequent appeal, whether any had been brought before P-Ieet.30 


41. 
t. Vet [ find it holden generally in ſome (c) of the uld books, 3 5 H. 4. 6. 
an appeal once determined, cannot Tevive; and in (d) others, - 1 10. 
here an appeal of mayhem, which in this reſpect ſeems oF by 
o differ from other appeals, is abated without the default of 


rty,/ he may have a new one, by which it ſeems to be im- 


Ard that if it abated by his default he cannot have a new one; 
That his opinion ſeems alſo to be confirmed by ſome other (e) old (e) H. 5. 1. 
rea WS, but it is denied (f) by others. However I take it to be B. Appeal 38. 


d (2) at this day where there continues to be a plaintiff, not "a. £56 
led to proſecute, he ſhall not be barred in a ſecond appeal (f) B. Appeal 


abatement of the firſt. 125 | 53. 118, 146. 
Met 3 | 13 Aﬀize 10. 


. . : | [s) Sup. ſ. 4. 
?, 134. As to the fifth particular, viz. Where the 
ging of an appeal of this kind, againſt one perſon will be a 
of any ſubſequent appeal againſt any other perſon not 
d in the firſt ; it is ſaid, (h) that-anciently one might have 
vo appeals for the ſame fact, one againſt the principal, 
ther againſt the acceſſary. And even at this day, if one 


(b) S. P. c. 65. 


app bded of the ſame goods, at ſeveral times, or receive, dif- 

nued} t(1) maims, Whether at the ſame or at ſeveral times; or (i) 9 H. 4. 2. 
zatemd man be raviſhed more than once, whether by the ſame 11 H. 4. 14. 
all be” different perſons, it ſeems clear that ſeveral appeals lie - = e 28. 
we ech diſtin offence. But it ſeems to be generally (xk) oy Ms 98 \ 
barol Lat this day, that after one hath brought an appeal o 


iſe toe der ſuch ſubſequent appeal, againſt the perſon ſo omitted 

e 100 irlt, be brought againſt him as principal, or acceſſary 

id re the fact, or even as acceſſary after the fact, unleſs 

ould 1 e be happens to be ſo acceſſary after the firſt appeal was { bg 3 58 
ver, | henced ; in which caſe it is certain that he is liable to B. App. 1421. 
the , [cond (m) appeal, becauſe it was impoſſible to charge 4 Co. 47. ſup. 

ber;! In the firſt, But otherwiſe after an attainder had on the © 5, legt. 5. 

i; bo (m Keilw. 83. 


wal, the law ſeems to difellow the bringing of a ſecond ; ſeem: contrary 


= rcaton, that where an appellant has ſo far had his re- as to appeals 
| venge of robbery. 
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; 88. 
| (b) Lit.. sor. tions (f) criminal, or of all actions (g) mortal, or of al 
(i) Lite. f.508. tions concerning Pleas of the Crown, or of all (b) af 


8. F. C. 148. be, it ſhall not wholly diſcharge the appeal, unless 1 


| venge in one appeal, he ſhall not be indulged in the bin 

(a)28E8. 37 go, another, which his own laches'daly made neceſſary, 10 

26 Aflize 42, ſeems to be (a) clear that if one bring an appeal of feont 

Ken 3. another who is either acquitted-by verdict, or othergile 

(b)47Ed. 3. 16. diſcharged by any other matter, which will peremptorilyh 

F. Cor, 104. other appeal againſt him by the ſame appellant for the {x 

2 4% 12g the appellant may alſo be barred in any other appeil i 
193 11. ſame fact againſt any (b) other perſon whatſoever; 

8 5. C. 98. this reaſon, that he who appears to have brought an ill g 

47 Affze 7. action of ſo high a nature, or to have fo far made default 

roſecution of ſuch an action, as to be for ever bam 

keoging another againſt the ſame defendant, ſhall not be h 

worthy to bring another againſt any other perſon what 

But I cannot be ſatisfied with the reaſon which ſome of thel 

__..{ , ſeem to give why all the defendants mutt be named in onzyy 

Which is this, that the ſtarute of Magna Charta 54. by wh 

is provided, © That none ſhall be impriſoned upon the wil 

„of a woman, for the death of any other than her own hub 

ſpeaks only of appeal in the ſingular number; from when 

ſaid to be collected, that all the defendants muſt be namedi 

appeal, But by what kind of argument this collection is 1 

I do not find, nor do I fee why twenty appeals brought 

ſame woman, if the law would permit fo many, are not w1 

within the letter and meaning of the ſtatute as one appeal, 

where the law does permit the bringing of a ſecond appeal iq 

the ſame perſon, as it is clear that in ſome caſes, it does, it 

| reaſonably be argued, that he may as well bring it again 

(4)48E4. 3 90. allo; as (d) where the firfl is abated, and there, ſtill cunt 

4 Co. 48. to be a plaintiff not diſabled to proſeeute, (e).and in ſome 

(e) See the pre · caſes : For if an appellant be not barred: by the abatement 

ecdent ſection. firſt appeal, from bringing a ſecond againſt thoſe! who had 1 

tion by the firſt, and were legally diſcharged from it, v 

he be barred by it, as to thoſe who were not concerned ini 
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9) Lit. . 30 Seck. 135. As to the ſixth particular, wiz. Where 
4571 g. 287, leaſe will be a good bar of an appeal of this kind; it 
. clear; That a releaſe of all manner of actions, or ofal 


3 or of all (i) demands, will be a good bar of any ſuch r he 
Con. F. Rel. 46. But it (k) ſeems that a releaſe of all actions perſonal Wl 
Qu. B. App. ag. bar ſuch an appeal, becauſe that an appeal in which the g 
— 1 lee is to have judgment of death, is higher than an a&m| 
+ 4 ng 8 ſonal, and not properly called an action perſonal. | 


(1) F. Cor. 13. ſeems (I) clear, "That whatſoever the nature of the releaſ 


' 


8 200. 
alt. 43. 48. 
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efore it was commenced; for if it be ſubſequent to the 

ir ſhall only diſcharge it as to the ſuit of the plaintiff, 
er judgment given for ſuch diſcharge,” he ſhall be arraign- 
the appeal at the king's fuit, as ſhall be ſhewn more at 
in the chapter of indictments. Alſo it is (a) certain, That (a)Sup.\. 38. 
aſe ſhall diſcharge a perſon attainred, without the king's 4*+ 


136. As to the ſeventh particular, wis.. Where the (b)S 
nt way be barred as to one appellee, and continue his ſuit 27, WP 
the reſt ; it (b) ſeems, that if he be barred by releaſe 2 R. 3. 9. 752 
or retraxit emered as to one, or by being vanquiſhed in B. Appeal 11. 
by one, yet he may continue his ſuit againſt the reſt, be- (<)C-Eliz.g60; 
e is to have a ſeveral execution againſt every one of them. Dyer 120, * 
an appeal againſt divers, whether they plead the ſame or 7 7:6. 27. 
ies, it bath been adjudged, (e) that a nonſuit againſt 2 . Af. , 
1 . . 3 | 1 I. 133. 
tthe trial of any one of the iſſues, is a nonſuit as to all, 1 loſt, 139, 
ch this ſeems to be the beſt reaſon, That (d) ſuch a nonſuit 1 Sid. 378. 
es in nature as a releaſe of the whole. Eut whether (e) 2% Pro. 
continuance of an appeal, as to one appellee, ſhall have (4)Hob. 180. 
e conſtruction as to all, may deſerve to be conſidered. (e] Videz H. s. 
38 Aſſize 17. 27 
EN IF 39 Aﬀize 36. 
« - 14 | 39 Ed. $8; 
137. As to the eighth particular, vis. Whether ann 
nd which of the pleas above mentioned are conſiſtent with 93. 
feral iſſue; it ſeems agreed at this day, That if the defen- Wi, we | 
| an appeal of death, by a (f) wife, plead nunques accouple in (S Ed. 4. 155 
un; (g) or in appeal of death by one as heir, plead Ru.14Ed, 4.7, 
e appellant is a baſtard, (h) or that he hath an elder bro- r 
the whole blood alive, or in (i) any appeal of death, plead Qu. 14d. 4.7, 
e perſon ſuppoſed to have been killed, was dead above a 21 H. 6. 29. 
fore the purchaſe of the writ, or that (k) the appellant 9 12 
merly brought an appeal for the ſame fact againſt another (1) in HG: 29% 
who was thereon attainted and hanged, or generally (1) 22Ed. 4. 39,4 
ber plea not amounting to an implied confeſſion of the fact, Kalt. 49, 50. 56. 
eale, Kc. whether it be trial by matter (m) of record, or 8. P. c. 99. 
; and whether it (n) deny that the appellant had ever Keil. 188, 189. 
fit to the appeal, or admit that he once had a right, but (P)z1H. 6.26, 
Mat he is. now barred: he may together with ſuch plea 4 H. 5. f. 
plead alſo not guilty to the felony. And if ſuch plea 9 H. 4. 2. 
ble by the common law, unleſs the appellant reply both to 35 H. 6, 57. 
dd alſo to the plea of not-guilty, he diſcontinues the 1 
: but 7 a Con. B: App. 
but (o) if it be not triable by the common law, the 14, 48. 
ant needs only to reply to it, and not to the felony, till 4 H. 7. 5+ 6. 
Ich plea has been tried. Bur it is holden in many 4 1 
(p) of good authority, That a man ſhall rot be ad- (o) C. Eli. 17 
mitted 3 Leon. 268, 
(p)5. P. C. 68. 
Finch. 38 3. 386 
Summary 190, 
191. 
Hob: 1707171. 
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mitted to plead a releaſe, and the general iſſue alſo, becad; 
11 is repugnant at the ſame time to inſiſl that the crigie i; n 
3 > 9 0 (a) yet that there was no ſuch erime committed to be 14 
But I da not find this puint any where adjudged; and a we 
argument above mentianed, from the repugnancy of the jly | 
a releaſe, to the general iſſue, it may be anſwered, Thy, hy 
may reaſonably'take a releaſe to free himſelf from trouble is 
(b)1Bulft.141. the ſuſpicion of a crime, of which he would by no nes . 
* uy 000 28. himſelf guilty ; and in appeals of death after a plea of (b)ay gr 
| — corilo foits convict by verdict, and even aſter the plea of (e) ay ides 
2 And. 63, conwidf by confeflion, and clergy thereon had, the geierl MAS the 
(dJFinch. 385. has been received; and yet fuch pleas as much imply ach eit 
* es 5 of the fact, as the plea or releaſe. And in Smith's Caſe, wi 
Show. 47. indicted of high treaſon in the beginning of his late wi 
le) Widdring- reign, for the murder of Colonel Park's after a plea of im 
„Charlton, Tr. the general iſſue was received. However, I do not fudi 
1 Aan. + where holden, That the plea of a releaſe may not be ple 
50 Ed. 3. 15. if the defendant think fit, without pleading the generali 
— WS: + HAlſo it ſeems queſtionable, (d) Whether any other ple i 
— H. 6. £7. whether triable by matter of record, or by pats, may nota 
8 Ed. 4. 3. received without pleading the general iſſue, as it ſeen d 
(f) Kei. 175+ that in ſome caſes it may; (e) as where it declines the juriſd 
3 of the court, (f) or would be prejudicial to the defendaut ly 
(6118 Ed. franchiſing the plaintiff; as where a villein brings an appt 
9 robbery againſt his lord, who pleads the villevage in by 
— which caſe he ſhall not be compelled to plead not guilty, beg 
8 P. C. 98. that would amount to an infranchiſement of the plein, 
Lit. . 192, ſuppoſing that the fact, if committed, needs a defence yi 
6871443 ” cannot do uuleſs the plaintiff have a property, which, i 
50 Ed. 3. 15, villein, he cannot have againſt his lord. Alſo it ſeems « | 
16. That (g) if any of the bars above mentioned, except that { riſonn 
4 A 8g. leaſe, be ſuffered to be pleaded without the general ills, appell 
| F. day, be found againſt the defendaut, they do nut conclude 15 
27 Affze 3, pleading the general iſſue aſterwards, and as to the pleacfani br tn 
Con. 1 Ed. 4. ether that being pleaded without the general iſſue, and |  ſhew 
Keilw. 100. againſt the defendant, do conclude him at this day to plead . 
— als d deſerve to be canfidered in 
ummary 190. general 1ue a er war S, MAY de er ve „ | 140, 
243- reaſons above mentioned. (h) But it ſeems that if a demunt Nat 
the court be adjudged againſt an appellee, he ſhall not b e by a 


18 5 x A Wt Bs q "va Nt 
14 Ed. 4. 7. - mitted to plead either in bar, or the general ifſue, but | Is | 
Keilw. 100. condemned as ſhall be ſhewn more at large in the chapters by n 


murrers. PE und th 


/ | | dien p 
Sect. 138. As to the ſixth general point, =] ind ab, 
the appellant ſhall render damages to the appel)e: d t! 


(i): loſt] 383. appeal; having premiſed that by the, common law 208 v 20qu; 


. ' ' 15 ap dr f 
| Keilw. 27. t may (i) recover damages for a falſe and mali K force 
S. P. C. 167. 2 5 M (1) ; - be hat 
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the appellant and his abettors, by a writ of conſpiracy 1 55 
action on the caſe, in the nature of ſuch writ, as hath 


more fully ſhewn in book the firſt, [a] I ſhall here endeavour (a) B. 1. ©: 7% 


ſe, V2, and 3» y 
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in what caſes and in what manner he may, if he chuſe 
ſo to proceed, recover ſuch damages by the ſtatute of 


vinſter, 2. c. 12. which was made for his ſpeedier remedy, 
is enacted as followeth : ES 
„ 139, © For as much as many through malice intend- 
grieve others, do procure falſe appeals to be made, of 
des and other felonies,, by appellors, having nothing to 
the king for their falſe appeal, nor to the parties appealed 
eir damages ;” It is ordained, © that when any being ap- 
led of felony, ſurmiſed upon him, doth acquit himſelf in 
king's court in due manner, either at the ſuir of the ap- 
lor cy of our lord the king, the juſtices before whom the ap- 
| ſhall be heard and determined, ſhall puniſh the appellor 
a year's impriſonment ; and the appellor ſhall nevertheleſs 
ore to the parties appealed their damages, according to the 
etivn of the juſtices, having reſpect to the impriſonment 
rreſtment, that the party appealed hath ſuſtained by rea- 
of ſuch appeals, and to the infamy that they have incurred 
the impriſonment or otherwiſe ; and ſhall nevertheleſs 
te a grievous fine unto the king. And if peradventure 
appellor be not able to recompence the damages, it ſhall 
quired by whoſe abatment, by malice, the appeal was 
menced, if the party appealed deſire it. And if it be found 
the ſame inqueſt, that any man 1s abettor through malice, 
all be diſtrained by a judicial writ ar the ſuit of the party 
aled to come before the juſtices. And if he be lawfully 
ict of ſuch malicious abetment, he ſhall be puniſhed by 
_ and reſtitution of damages, as before is ſaid of 
appellor. : "HE 


for the better underſtanding this ſtatute, I ſhall endea- 
d ſhew how the ſeveral parts of it have been expounded, 


140, And firſt, Whereas the words of the preamble 
That many through malice procure ſalſe appeals to be 
e by appellors, having nothing, &c;” And in the pur- 
ls ſaid, « That it ſhall be inquired by whoſe abet- 
\ by malice, the appeal was commenced, &c. And if it 
R that any man is an abettor, through malice, &c,” 
- places the malice is expreſsly referred to the pro- 
ad abettors only, and in no part of the ſtatute to the 
i, it is hoden by (b) ſome, That where-ever an 4 p- 


. clue of an appeal of felony, he ſhall recover da- (1, 


y force of 


. i; 1 Inft. 129, 
this ſtatute againſt the appellant, cxcent only? ny Mia.” 


be hath been indicted of the ſame felony before. And Tanne 
8 | 5, 22 All. 29. 


1 26. H. 8 ; > 


"= oH AFK A E 
(a) See he _ jt muſt be confeſſed, that in the (a) reports and entngf 


> NC 
er 4 lating to this matter, damages ſeem generally «« w cl 
the following have been awarded againſt the appellant, on the acay; hun 
3 appellee in all other caſes, without any finding that th el 
4 att Ent. was malicious. Vet it is holden by (e) others, That they not 
(c)S.P. C. 168, is no more within the intent of the ſtatute than tj; o harſ 
3 Quin. unleſs his appeal was grounded on malice, And if it eu of th 
5 . ed, that where the appellant is to render damages by fin , 14 
d. 3: 44. ſtatute, he is alſo, by the expreſs words of it, to hae 4 des 
impriſoament, and to be grievoufly ranſomed to the king) a] be 
it cannot be wins 4s cajory the makers of the ſtatute im Was 
any caſe to expoſe him to ſo ſevere a puniſhment for and 
ſecution, which he has reaſonable evidence to induce linie n 
mence, thongh it may not be ſufficient to induce a Jury to ſtatut 

the defendant. Neither do I ſee any reaſon why the U 
an appeal againſt one who hath been before indiQed, by 14 
2 N 6. cient indictment (d) of the very {ame (e) crime, which en an 
(e)26 H, 8. 3. (f) not to be within the meaning of the ſtatute, fut bi 
33 H. 6. 1, ” only excepted caſe: eſpecially conſidering that any d of th 


40 Ed. 3.42. 24. wherein the appellant plainly appears to proceed on 4 genera 
po 1 g. ble ground of ſuſpicion, is within the reaſon given ute 
(f) 22 Aff. 39. books (g) for the favour ſhewn to the appellant uber! ny, o 
26. H. 8. 3. pellee has been indicted before; which is this, that theg natur 
— _ . had cauſe and evidence to purſue the appeal, and that t bony, 
7. 2, to the court that it was not merely founded on malt Wer, p: 

20 Ed.6. this is alſo one of the reaſons given in the (h) books, why e rece 
7 — . pellant is not to render damages by the intent of the fat non 
ol ©” the appellee in an appeal of murder is found guilty of Hy a 


67. 

\ ee defendendo only. And as to the general expreſſions of the b to tt 
1674 2 1 mentioned, in which damages ſeem of courſe to be ant ; be 
2 Inſt. 38 4 me gainſt the appellant, without any inquiry, whether hy rolecut 

were malicious or not; it may be anſwered, That Her, k 
ſpeak as generally in relation to the recovery of the cd, 
| Ti) Inſt. 36 gainſt the abettors; and yet ſeems (i) plain from the wht ling; 
8 3 3 port of the ſtatute that they are not within the purview es, not 
Plowden 88. leſs their abetment were founded on malice. Aud fone leſs, | 

8 to have gone ſo far as to hold, that the heir who abets by ll e 
(K) F. Cham. in bringing an appeal for the death of his father, can be he 1s a 
perty 10. caſe within the ſtatute by reaſon of ſuch abetment ; decil ſuit of 


Pfow. 88. ture and duty oblige him in ſuch a caſe to abet his motbel nt in 


2 Inſt. 364. this reaſoning, if ſtrictly examined ſeems to prove n0 M de as 
this, That in ſuch caſe the heir ſhall prima facie be 0 being e 

to have abetted the appellant, rather out of duty than do acqu 

and that therefore he thall not be taken to be within! ellary 

view of the ſtatute, without very ſtrong evidence dd! Without 

lice. But ſurely it cannot be denied, That in Jr? As 

| \ olble 


(pal, 


— 


— 
— 
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- -++orious, that an heir abets ſuch an appeal, not out of 
6 en as where he himſelf, without the leaſt proba- 
ind of ſuſpicion, is the firſt promoter of the proſecution ; 
e he cauſes it to be carried on by violent and unfair me- 
not for the fake of juſtice but oppreſſion, in which caſes it 
harſh to ſay, That he is not as well within the meaning as 
of the ſtatute, . 

141. Secondly, in the conſtruction of the words ho- 
Jes and other felonies,” in the preamble of the ſtatute, it 
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(21jF. Cor. 278. 


9 z] been adjudged that the purview of it extends to a rape 3 | 
A Was made a felony by another (b] branch of the ſame ſta- 1 owden 124. 


and it is le] holden, both by Coke and Staundforde, That — op. ſea. 


OI —ů — 


ih ike manner extends to offences made felonies by any ſubſe- be + Inft. 384 
ut ſtatute, | _ S. P. C. 198. 
he It 


| 142, Thirdly, in the conſtruQion of theſe words, (9) S.P.C-1690 


en any being appealed of felony ſurmiſed upon him, doth 14 H. 7. 2. 


ould vic himſelf in the king's court in due manner, either at the (e) S.P.C.169. 
aol the. appellor or of our lord the king ;” it ſeems to have 608 _ * 
00 1 enerally agreed, That no acquittal is within the intention 9 H. 4. 2 


; 4. 2. 
ren nature, d] unleſs it be had on an appeal, [either at the ſuit of Videg H. 5. 1. 


bere! ny, or of the king, after a nonſuit of the party,] and be of GH laft.385. 
the u nature as ſe] finally to bear all other proſecutions for the gut ZH yo | 


:lony, whether at the ſuit of the king, or of the ſame, or F. Cor. 102. 


malte. ber party. And therefore it ſeems clear that no damages 48 Ed. 3. 22. . 
leem doubtful. 


why te recovered on the If] abatement of an appeal nor on the (h] 2 Inft.385 
aus WE] nonfuir. of the appellant, nor where theappellant is barred P. Cor. ir. 
of hom by a [b] demurrer, or by a[j] plea, ſhewing that he is not S. P. C. 169. 
ie book to the appeal, nor on any acquittal on an inſufficient [k] 0127 =_ 223 
; becauſe in all theſe cafes the appellee is liable to ano- 8. P. G. 169, 
er hi olecution for the ſame felony. And if a perſon appealed [k]4Co.45-47- 


(der, be found guilty [I] of homicide by miſadventure, or L EE - 444, 
en, which will be a bar of any other proſecution for the 8 p. Es; 
ling; yet it hath been reſolved that he ſhall not recover [1):22Afize77. 
viewdl es not [m] only becauſe it appears that the appeal was not = _ 83655 
lleſs, but alſo becauſe the appellee is not totally acquitted. (m] Vide Sup. 
ls [n{ clear, that the appellee is intitled to his damages, led. 138. 
can de he is acquitted on an appeal at the ſuit of the king, after () 41 Aff. and 
; ben ut of the plaintiff, where he vanquiſhes [o] the 90 ore ap 
wohet nt in a trial by battle. Alſo if two be appealed, 361. i 
no Mc de as principal, and the other as acceſſary, and the Damages 77. 
being charged on the acceſſary, as well as the prin- (o) F. Cor. 98. 


do acquit the principal; it ſeems to be [p] agreed, that 
thin t eſary ſhall recover damages, by the intent of the ſta- e C. 165. 
oe | Without an expreſs verdict concerning him, becauſe he is 2 jr. 385. 


une r acquitted by the acquittal of the principal; for it 33 H. 6. 1. 

plivle that there ſhould be an acceſſary where there is 

"pal, And this reaſon ſeems to hold as ſtrongly for the 
. damages, 


eu n 


damages, where the acceſſaty doth not appear 2 8 * 
acquittal of the principal; becauſe in ſuch caſe the ach 
(a) H. 33 6. 1. the principal is as (a] much an acquittal of rhe coy 


(b)z Int. 385. where he. doth appear. But it is holden b by Sir Kg 


Coke, that ſuch an acceſſary ſhall not recover damage, jy 


s no jury can be returned to aſſeſs them; and Si Wi 
%%%. 
(a) Vide ſup. ſhall not recover damages, unleſs he be expreſsly coil 
left. 52, 53- verdict, after the acquittal of the principal. Yet wiz 

the juſtices themſelves may not, in a cafe of this nature, | 
think fit, afſeſs the damages, without any jury, or dt 
them by an inqueſt of office, may deſerve to be conſider 
it ſeems to be to little purpoſe to require an actual aqij 
a perſon, where it appears by the acquittal of another, 

could not be guilty, However it ſeems clear, That 2 
(e)z Inſt. 385. appealed as acceſſary to two principals, ſhall not le] recon 
| . 4 2 mages by the acquittal of one of them; becauſe for whity 

[f)S. P. C. wy he might be acceffary to the other. Neither (f) ſhall hen 
33 H. 6. 1. damages where he is diſcharged by the death of the yn 
| before his attainder, becauſe it doth not appear that h 
have been guilty. _- i e ee 
Sec. 143. It ſeems at this day, that if a defendut 
pearing upon erroneous proceſs to a good appeal, be ay 
he ſhall recover damages by the intent of the faid cli 
cauſe ſuch an acquittal is a good bar of any other yr 
for the ſame felony, and the life of the appellee was put i 
. by the ſz] appeal. But there were formerly ſome opinin 
5p : "Hh the bs ſuch acaſe ſliould not recover damages, hea 
Qu. S. P. C. life was not in danger at the timeof the trial, for thathe 
. 444. have taken advantage of the error in the proceſs: But gu 
Velverton 204. to be a good rule, That the defendant ſhall not recover 
Cro. Jac. 214. where his life is not in danger at the time of the trial, wh 
409.48. find not confirmed by any authority, beſides the per 
| Hen. 3. c. 2. it may be anſwered, That in the caſe 

the defendant's life is in danger at the time of the til! 
the error in the proceſs is ſalved by his appearance, i 

ſhewn more at large in the chapter concerning procek. 


IS. p. C. 1 60. Sect. 144. If a perſon who has taken a releaſe, or p 
on C.169 benefit of clergy, waive ſuch releaſe, or benefit of clery 
Vide P. Cor. put himſelf on his trial and be acquitted ; it is ſaid, [i] 
386. Se 33H. 6. {4.11 recover his damages, notwithſtanding the objeclont 
Sup. ſect. 135. taking ſuch releaſe or making ſuch prayer, ſeem to (ar 

them an implied confeſſion of guilt. 


Seck. 145. Where ever any perſon is ſo far a0 

| an appeal carried on at the ſuit of the party, as to be 1 

PR his damages, ſi] he ſhall have judgment for them vi 

(1)S. P. C. 159. 1 "i the dau! 
* proceſs to bring in the party to anſwer to the 


trea! 
quitt. 
joned 
juſtic 
| and 
nſtices 
ed be 
Hand 
s dele 
of ni/ 
al, u 
ment 
able JL 
trans 
eral n 
dw to | 
d inqu1 
If ” 
judgn 
If ſuc} 
beal co 
pon th 
ges, Kc. 
Ieaning 


147. 

appell 
to follot 
widget 
raering 


þ i], 


ſe he is till in court; but where he is ſo acquitted on an ap- 

| carried on at the ſuit of the king after a nonſuit of the party, 
ill not recover damages, without a /cire facias to bring in 

party, becauſe he was out of court by the nonſuit. 


12. 146. Fourthly, In the conſtruction of theſe words, 
he juitices before whom the appeal ſhall be heard and deter- 
ined, ſhall puniſh the appellor by a year's impriſonment, and 
le appellor ſhall neverthelefs reſtore to the parties appealed 
heir damages, according to the diſcretion of the juſtices, hav- 
g reſpect to the impriſonment or arreſtment, that the party 
pealed bath ſuſtained by reaſon of ſuch appeals, and to the 
amy that they have incurred by the impriſonment, or other- 
ſe, &c,” the following points have been holden. Firſt, That 
es of ni prius [a] have no power to give judgment for ſuch (2) 10 Ed. 4.14. 
ſonment or damages, upon an acquittal before them, whe- 22 Ed. 4. io. 
before or ſince the ſtatute of 14 Hen. 6, by which it is enact- GY ON 119. 
That ſuch juſtices ſhall have power in all caſes of felony e 
reaſon, to give their judgments, as well where a man is 

ited, as where he is attainted, For {b] the words above 

joned in the ſtature of Weſtminſter 2. are to be intended of (b) S. P. C. 169. 
juſtices only before whom the whole plea of the appeal is 


efenda | and determined, and therefore in ſtrictneſs can extend to 

be a0 ces of the king's bench only, where the appeal-is com- 

d * ed before them, (for that the whole appeal is in ſuch caſe 

r 2" and determined before them, either in perſon, or elſe b 

[0 "HT: delegated by, and repreſenting them,) and not to the 172 
1 of niſi prius, who ha ve nothing to do with the appeal before 

ail al, nor any original power to try it. And the ſtatute 


mentioned of 14 Hen. 6. hath been conſtrued to iutend only 

ple juſtices of niſi prius to give the principal judgment, and 

transfer to them from the court of king's bench a power in 

al matters, Vet [e] juſtices of niſi prius have by uſage (c) i Co. 93. 
dy to be diſputed, gained a power to aſſeſs the damages, 2 Loh 386. 
inquire of the ſufficiency of the plaintiff to anſwer them, Dyer 120. 

lo of the abettors. But I do not find that they have ever — eee. 4 
judgment for the damages. Yet there is no doubt (d) but 8 H. g. 6. ow 
lt ſuch juſtices be alſo juſtices of aſſize, and as ſuch have (d) 24 Ed. 49. 
peal comunenced beſore them, they may, as juſtices of aſ- B. Appeal 113. 
pon the acquittal of the appellee, not only inquire of the 5 
$5, &c. but alſo give judgment for them, both by the letter 
eaning of the ſtatute. 5 
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147. Secondly, That if a jury give too ſmall damages 


ippellee, the court may increaſe (e) them; from which it (e) C. Elia. 223. 
0 follow. That if a jury give too large damages the court VidczIaſt. 387. 
mage them. And ſurely no leſs can be implied by the ſta- 42 Afſize 19. 
ering, „That the damages ſhall he given according to EEE 
l. „ a8 « the 
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(a) 3 H. 6. * the diſcretion of the juſtices, reſpe& being had to the 1 


14 H. 4. 9. „ ſonment, &c.“ And this conſtruction alſo ſeems apreeably | 
8 i 4. 23. 918 the rules of law in other cafes, by which the court is {il 9 15 
| - H. 2 oy have a general diſcretionary power, except in ſome ſpecil 4 
19 H. 6. 31. as local [b] treſpaſſes, &c. either to increaſe or abridge the 
3 9 6.46. mages found by an inqueſt of office; and where a jury wich 
Vide 27 H. 8. 2 acquitted an appellee inquires afterwards of the damages ith 
ſup. ſ. 82. in reſpect of ſuch inquiry to be no more than an inqueſt of 

8 * 52 2. office, though it were returned to try the cauſm. 
19 H. 6. to. p. WR | 
28. 


ume! 


| Sect. 148. "Thirdly, That if there be ſeyeral appelles nd þ 
15 109 E. : all of them acquitted, the damages ought to be ſeverally/e 
— 8 7*: feffed as to every one of them ; and this doubtleſs is apre par 
11 H. 4. 16. both to the letter and“ meaning of the ſtatute, which pro g poi 
12 Coke 126. that in the giving the damages, reſpect ſhall be had to thein 
. ſonment and infamy, and other damage ſuſtained by re 
F. Damage 77. the appeal; and theſe being ſeveral, and receiving differen (der « 
8 H.5.6. gravations from the different \circumſtances of the perſon;y h nei 
| cular cafe, it cannot but be 'reafonable, That the dame ma 
aſſeſſed ſeverally alſo. ettors 
| 1 Bn anſw 
Seck. 149. Fourthly, That a monk or feme covert, Med of 
appealed without the abbot or huſband, cannot have jg ed th 
for the damages on their acquittal, becauſe they are diſiui o be 
the law to recover any damages without the abbot or huſband! dil 
the general words of a ſtatute ſhall not be conſtrued toenabl 
fons in a point, wherein the common law hath diſabled SP. 151. 
But the authority of this opinion, as to a wife, is queſti jury | 
| | fd] Hobart; neither do any of thoſe (e) who ſeem to give ii N yet 
(d) Hob. 98. er weight, bring any other proof of it, than a note in Fit nquire 
(p72 * 395. bert's abridgement, of a reſolution to ſuch purpoſe, in the oerl r 
ks 43. Edward 3. as to the caſe of a monk, and an aſſertion, i e an i. 
i Roll 170. law 1s the ſame in the caſe of a wife: Againſt which it m the g. 
8. F. C. 10. plauſibly argued, that fince the impriſonment and infam iin the | 
F. 11 8 5 art ed by a feme covert, in a malicious appeal againſt her, are fret, if | 
being leſs grievous in reſpect of her coverture, and area but an 
(F) 2 Inft. 396. ground of a writ of conſpiracy at the common law, bro! ions in 
24 Ed. 3:73- the huſband and wife; and ſince the wife may take an) en be 
F the benefit of her huſband, and it appears to the court that! appear 
pellant by his own act, without any default either in the Irs can b 
or wife, gives them a good title to the damages; and inc. 152. 
preſs judgment can be given for the huſband, being rot? inding t 
to the record, and it is moſt for his advantage, as well as fs Ke. Pol 
that a preſent judgment be given: It may perhaps be waer w] 
unreaſonable conſtruction of the ſtatute, that in this pr he 1s no 
caſe judgment ſhould be given for-the wife to recover tie 4 jury 
0D ges, which would as much enure, for the benefit of bert o adettg 
(e). Jude. 20S her huſband, as an expreſs judgment for them both 0n 4 defend 
2 [n\t. 388. 386. | Fe 8 . . 1 N II if the on that 
11 H. 4.16, 17. cnſpiracy.— However, It is certain, ſg] That 
8. P. C. 179, b. | ad bas x 
Ken In t 
0 nquire 


„ o AE 
vile are both of them appealed. and acquitted, they ſhall 


joint judgtnent for the damage done :o the wife, for 


ial the wife alone ſhall ſue execution, if the huſband die 
lch ut ſuing it, and the huſband alone ſhall have judgment for 
> thel nage done to himſelf. | „ | | 
cht 


thly, In conſtruQion of the words, © And if peradventure 


inquired by whoſe abatement, by malice, the appeal was 
umenced, if the party appealed deſire it. And if it be 


les, nd by the ſame inqueſt, that any man is abettor through 
ly 0 lice, he ſhall be diſtrained by a judicial writ, at the ſuit of 
apred party appealed to come before the juſtices, &c.” the fol- 
h prin g points have been holden. | 

the i 


7, 150. Firſt, That ſa] the abettors are in no caſe liable 
der damages, where the appellant himſelf is not liable, 
h never ſo ſufficient ; and this is confirmed by experience, 
be maniſeſt purport of the ſtatute, which by directing t dat 
ſettors be inquired of, where the appellant appears inlacßei- 
anſwer the damages, plainly intimates that they are to be 


ferent 
on; 
ama 


ert, Med of in ſuch caſes only, wherein the appellant muſt have 

e july ed them, if he had been able; and agreeably | hereto it 
faba to be ſertled, [b]! That a releaſe of damages to the appel- (b) 20 H. 7. . 
bench l diſcharge the abettors, if they can produce it. 

enabe 6 | 


bled 0 
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ive t 
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e jury to be inſufficient, the abettors ſhall not be inquired 
ud yet the ſtatute doth not expreſsly direct that the jury 
nquire of the ſufficiency of the appellant. But it being 


n, tu e an inquiry by a jury, it is certainly a reaſonable conſtruc- 
h it che general words of the ſtature that ſuch inquiry may be 
am fü n the preſent caſe. Vet, whether the juſtices themſelves 
are ft jot, if they think fit, make ſuch inquiry without a jury, it 
rea g but an inquiry of office, may deſerve to be conſidered for 
br bons in the 52 and 1 47 ſections of this chapter. However, 
a0] en de no doubt but that the inſufficiency of the appellant - 
that pesr by one or the other of theſe inquiries, before the 


the H ein be inquired of. | 


| inet! 152. Thirdly, That Id] the abettors may traverſe the [4]S. P. C. 171. 
r not 4 inding the appellant to be inſufficient, or that they abetted nf 5 3˙ 
as 815 ke. For it is hard that a man ſhould be concluded by 4 lift 386. : 
ze thou ater whatſoever, found to his prejudice in a action, to Raſtal 44. 

115 pi he is no way privy. Alſo it is holden by [e] Staundforde, 3 3 
er the If 2 jury on the acquittal! of one defendart find that there nn 


, here 
on 4 


the 


d adettors, yet they may ofterwards on the acquitral of 
7 defendant find that there were abettors, becauſe there is 
on that the firſt inqueſt ſhall bind one who is not privy 
* 8 remedy againſt it. But the contrary hereto 
1 | the book of [f] aſſizes, where the court re- 

dure of the abettors, on the acquittal of a defendant, 
U 2 becauſe 


appellor be not able to recompence the damages, it ſhall 


151. Secondly, That (e) unleſs the appellant be found (e 


neral method of the law in other caſes of the like nature, 
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41 Aſſi : e 24. 
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OOO TEE SEM 
becauſe it had been found on the acquittal of another, the h, 
were no abettors ; but this caſe, if thoroughly examined. , 
repugnant to itſelf; for the jury were permitted on the * 
acquittal to tax the damages, which yet are ſaid to hape yl 
taxed before; but to what purpoſe ſhould this be done, uud 
were firſt found that the appellant was ſufficient, oreþ4 
there were abettors, which could not but controul the fifth 
ing; as alſo the ſecond taxation of the damages muſt do, uj 
it were wholly the ſame with the firſt, cy 
 Se&#. 153. Fourthly, That fa] if the appellant be fo 
S. P. C.170. ficient to render part of the damages, and not the whole jy 
8 Edw. 4.3. ment ſhall be given againſt the abettors for the whole, ad 
- 4 3 for part againſt them, and for the other part againſt the al 
2 Inſt. 386, lant; for that theſe words of the ſtatute, If peradventure 
F. Cor. 29. 386. appellor be not able to recompence the damages,” muſth:y 
463- derſtood of'all the damages. | 


5 


Aſſize 8, F. Corone 219. B. App. 74. 


' : | ; { 

(o) F. Cor. 13. Sed. 154. Fifthly, That [b] the appellee after his ac 
4 may ſue for the damages by attorney. | 
(e) F. ARC le Sect. 155, Sixthly, That (o) though the ſtatute exprelsyg 
Stat. 28. only judicial proceſs for the recovery of the damages again 
2luſt.386,387, . , 1 
S. P. C. 19x, abettors, yet the appellee may, if he think fit, take out anony 
1 Inſt. 139, writ of abetment, grounded on the ſtatute, and therein cou 
| greater damages than were found by the jury; which in reh 
df ſuch finding, being but in nature of an inqueſt of office, 
not conclude the appellee. 
| - Seck. 156. - Seventbly, That (d) if the appellee chuſe rat 
A p 337. to proceed for the recovery of his damages by judicial rot AV 
(e) F. Cor.102, than by original, it is ſafeſt for him to make uſe of a din | 
f) S.P.C.171. which-s given by the expreſs words of the ftatute ; yet ter = 
note (e) of an old caſe, wherein a wenire facias was firſt award * 
but it is If] queſtionable, whether this be juſtified by the lu liſh, 

or not. | J 
r Se. 157. Eighthly, That (g) it is time enough for the! * 
F. Cor. 45. pellee to ſhew the time and place of the abetment, ue d for 
abettors appear upon ſuch proceſs; and by ſuch ſnevig era 
| ſupplies the omiſſion of the jury in not finding any time or ft be ſai 
on their enquiry of the abetment, &c. ed t 
009 "dee oh Sect. 158. "Ninehly, That ch) the nonſuit of an appe © 


inno 


1 139. . , 1 het 

F.Corone 386, either in an original writ, or proceſs againſt the abettors, as, 

5 before or after appearance, is no bar of a ſecond writ or 7", be o 
. fig 

1 Se#. 159. As to the ſeventh general point, viz. Vi"... * 
1 Aſſize 39. Appellant is to be fined ; there can be no doubt but (1 tut after 

22 Aſize9. the expreſs words of the above expounded ſtatute of N led for 


a H. 4. 17. ſter 2. c. 18, Wherever the appellant, or his abettors, 
the purport thereof to render damages to an appellee, the 
alſo to be fined to the king, aud impriſoned for 2 Je. 


Ct... ! 


| 5 t (a) See the 
ms clear from the general purport of the (a) books, That (a) 5 
5 a appearing to have brought an 1ll-groanded appeal, books lo rp 


pope of felony or (3) may hem, ſhall be fined, in many caſes part of this ſec- 


ein he is not liable to render damages by the ſtatute above tion. 
mY 5 "whore he is (c) nonſuit, either againſt all, or 4 Barns "a 
4 of the appellees only; whether after, or, as ſome (e) S. P. C. 170. 


e holden, before appearance, or where the writ abates ſeemscontrary. 
| 7 


gh the (/) default of the appellant in wilfully ſuing by a f. gef. 


e, or a % vicious writ, &c. and even a feme Ic] F. pines is 
* l hing an appeal known by her to be groundleſs, as for Ae 8. 


death of a huſband whom ſhe knows to be alive, ſhall be — OD 19. 
1. But it is certain that where a writ abates by the act [A la] 22 Afize 


gd, or for any other cauſe, no way imputable to the ap- 82: 
ant. he ſhall neither be fined nor amerced. Alſo it is cer- fl CR 182; 
"that an infant is in no caſe to be fined for a falſe appeal; e] F. Fines 


es Bag. ? 107. f 

ſome () have holden that he may be amerced, which is con- ff | - ole 60. 
Iiged by others, who ſay, (n) That an infant can in no caſe i] go i. 3 
umerced, B. Fines 16. | 

| Ch] F. Cor.12r 
| $M. 4. 49s - 

Brief 612. (I) B. Fines for contempt 37. 41 Aﬀize 14. [m] Co. Lit. 127. 

Car. 161. Vide 1 Danv. Abr. 462, 463. 
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nA TER THE TWENTY-FOURTH. 


OP APP RO VE R. 


AVING gone through the ſeveral kinds of appeals by 

innocent perſons, I am now in the ſecond place to conſider 

nature of an appeal by an offender, confefling himſelf to 

ity, who is commonly called a Prover or (n) Approver (n) S. P. C. 142. 
agliſh, or probator in Latin, becauſe he muſt at his peril ore fe. 
bn appeal in every point, and for ſo doing is pardoned 2 Hale 223 55 
urſe, | 

nd for the better underſtanding the nature of ſuch appeal, 
l examine the following particulars.—Firſt, When a man 
be ſaid to become an approver.—Secondly, Who may be ad- 
ed to be approvers, and who not.— Thirdly, In what 


in Wh —Fourthly, Of what offences.—Fifthly, Againſt what of- 
* - rs —dixthly, Before what juſtices.—Seventhly, How they 
or pv 


0 be ordered and demeaned, both before and after the ap- 
=Eighthly, What proceſs is to be awarded againſt the ap- 
s.—Ninthly, In what manner the court is to proceed upon, 
after the tral. —Tenthly, How the apprever is to be re- 
ed for making good his appeal, 

| U 3 | Leck. 


(1] that 
Wein 


#1 


err 


Sec. 2. As to the firſt point, vis. When a man be 

Ae „ becoine an approver. It ſeems (a) agreed, That a ma 5 itt 
31ſt. 125.130 properly an approver, when being indicted of treaſon or fit 
Cowper 335: before competent judges, and in priſon for the ſame, and cn 


of being a approver, he confeſſes the indictment, and i; 
to reveal all the treaſons and felonies he knows, and then hg 
a coroner enters his appeal againſt all that were parumy 
him in the crime in the indictment being at the time of thy 


e 


peal within the realm. Et 
7 See. 3: As to the ſecond point, æ . Who may be adaig 
(o) 3 Inft. 129. to be approvers, and who not ; } ſhall obſerve, Firſt, Thaf 
Summary 192. a peer of the realm cannot be an approver. 
£ Sect. 4. Secondly (e) neither the perſon attainted of tm 

Cc) 3 Inſt. 129. ; | x 
Summary 192. Or felony, nor even one outlawed in a perſonal action, 3. 
S. F. C 146. (d) ſay, can be an approver, becauſe by his attainder or ouly 
B. Co. 81.211 he is out of the law, and his accuſation mall not be af 


F.Co-.112.127 : 3 
167.387.443. Credit, as to put any perſon upon his trial. . 
1 eerim 


11 Aﬀize 279. 17 Aſſize 4. (d) B. App. 87. Sup. c. 23. ſ. 3%. B. Cor, 178. 


or tre 


6005 Inſt. 129. Seck. 5. Thirdly, That (e) an ideot, or perſon born det 

- 1 E. [ Wo dumb, or any one that is an compos at the time, or an infant uf 

8 the age of diſeretion, cannot be an approver, becauſe 10 

perſon ought to be admitted to rake the oath before the cory 

without which there can be no approvement. : 

(8. 14 . Seck. 6. Fourthly, Thar it is holden both by ff] Staundiari veal i 
(e) 31 3 Coke, and h] Hale, That no woman nor infant can bem 0 

(b) Sm. 192. prover; but it 1s obſervable that the opinions of Staurh 9. 

2 Hate, 233. and Coke ſeem chiefly to be grounded on this foundation nat if ' 

| the appellee may have ſuch like exceptions againlt 2yproff | 


deck. 
N Ace 
actual 
nvictio 
e powe 


can ne 


as the defendant may have an. appeal brought by a awful b that's 

and rhereſore may except that the approver is within 4% Mor to 

a woman, &c, becauſe ſuch perſons cannot wage battle; þ proſe 

being ſettled ar this day, that theſe are no good except. delay 

en appe:] brought by a lawful perſon, as hath been more "Ws 

(i) Sea. 30, 31. Thewn in rhe precedent (i) chapter, it icems to be Jul 9 :nc 
onable, whether they are now t6 be admitted as good excep Kad. 1 


to an appeal, by an approver. To which may be dd 
in the opinion of [k] Hale, contrary to that of () Stauniord 
ſm] Coke, a mar above the age of ſeventy, or maid 


proyer 


(k) Sum. 192. 7% and 


2 Hale233 con. * prover 
(1) S. P. &. 45. be an approver, though he cannot wage pattle; from u would 
(m) 12 follows clearly, that in the judgment of Hale, there 19 it he h. 
Mee. Oe wP.336 ceſſity that an approver ſhould b. able to wage battle. buld ca 


Tale. : 7 

f 4 . : 4 ” 7 hat 2 . 
Fo} S. 5 C. 47. Sect. 7. Fifthly, That it ſeems to be (n) t [ 1 
Sum mary 192, 102 in holy orders cannot be an approver, becaule 7. ged. 1, 
3 Iaſt. 139. that no member of the clergy can ſue any appea! wWhiatioeVt log ma. 
a matter or cauſe of death © 


Moyer 


nere - |, a6 


a 8. As to the third point, viz. In what caſes one may be 1 | 
2 cots be an approver; I thall obſerve, —Firſt, That no (a) F. Cor. 50. 


| one ſhall be admitted to be an approver, till he bath confeſ- 251. 441. 
| the crime charged againſt him in his indictment, 5 


T fel / 


l cad T4 ' 
* | FAT > $557 4 (b) 3 Iaſt. 129. 
en ben 07 9 Secondly, That ĩt 1s holden (b) in ſome books, that r 193. 
ä 9. e e | | . 
nen chat hath once pleaded not guilty, cannot be an approver, but F. Cor. 440. 
f be hanged, becauſe he is found falſe, and his confeſſion 21 Ed. 3. 18. 
adits his former plea ; yet the contrary hereunto is holden 19 H. 6. 47, , 
ntradi 4 £ % "4 3 | (c) Finch 387, 
[c] others, and [d] Staundforde admits that the court of grace ,, Ed . Y 
a admit ſuch perſons to be approvers, and this Is as much as Vide 2 f. 7.3. 
be contended for in any other caſe; for it ſeems (e) agreed, (d] S. P. C. 145. 


bat the court is not bound of right, to admit any perſon what- (e) 3 laſt. 129. 


— 1 N A ww. 
F — 


| Summary 194. 
wer to be an approver. I. 4. | yg 
| 11 Hen. 7.5. 2. Hale 226. 228, 229- 21 H. 6. 34. 


„ - Aer Sg 


dd. 10. Thirdly, That it is [f] agreed, That any one in- (50 g'H.6-49- 
bed of treaſon or fęelony may be an approver, but that unleſs 3 Inſt. 129. 
e crime with which a perſon is charged amount either to felo- - = 18, 
or treaſon, he cannot be an approver. | F 
| 448. B. Corone 41. 2 Hale 227, 


* $8. 11. Fourthly, That it is alſo [g] agreed, That no per- fe] 3 laſt. 129. 
| p acouſed of treaſon or felony can be an approver, unleſs he Summa: y 193. 
6 actually indicted for it; becauſe his confeſſion amounts not to a à Hale 228. 
"I, miction until he be indicted, and conſequently puts it not in g Ah oy. . 
145 e power of the court to give judgment againſt him, when his ſeems contrary 
ee be rejeed, or falted, as every approvement ght... 
6 do, | 1985 | 
ww 12. Fifthly, That it ſeems alſo to be generally (h) agreed, Ib] loft. 129. 
10 er if a perſon indicted be alfo appealed of the fame felony, OO 93. 
e c:n no longer be an approver; the reaſon whereof ſeems to 2 Hale 428 * 
ulp that though the king may in his difcretion, by admitting. a S: P. C. 147. 
" BE r(on to be an approver, reſpite the judgment and execution of f., n 
e; by | 3 F [1] 2 Rich. 3. 
i e proſecuted by indictment, which is his own ſuit, yet he can- 24. 
ere delay them in an appeal, which is the ſuit of the party; and 11 H. 5, s. 
nore tri therefore it follows, That [i] if a perſon be appealed B.Corone S295 
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0 Kd. 12. Sixthly, That notwithſtanding the appeal of an ſeems contrary 5 
14 rover may in ſome reſpects be looked upon as the ſuit of the - = 
wy and equivalent to an indictment, yet the appellee [K] of an [k] F. Cor. 113. 
wa 


rover cannot become an approver himſelf, not only becauſe 8. F., C. 147. 
would fallif h 7 h fi & F - 1 . fi 2 Hale 2:8. 

alufy the appeal of the firſt approver, in ſuppoſing 1 H. 4. 94. 
i he hal omitted ſome of his partners, but alſo becauſe it ſeems contrary 
ad cauſe him an infinite delay; for the appellee of ſuch an 
Pprover might as well become an approver of others, and fo 


whend 
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K 14. As to the fourth point, dig. Of what offences a DRE eel 13 
01 may be admitted to approve another. It ſeems [i] agreed, Summa Y Uh 
; ; 3 Inft, 129, 150, 2 laſt. 629, Finch 387. a 


That 
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4) Sum. 7 * N | Fg ” 550 
hes A beco:ne an approver. It ſeems (a) agreed, That a man is anitte 
3 1 ft. 123.130 properly an approver, when being indicted of treaſon or fel a) one 
Cowpcr 335. before corfpeteut judges, and in priſon for the ſame, and cage ed the 


of being a approver, he confeſſes the indictment, and is fy, 
to reveal all the treaſons and felonies he knows, and then be, 
a coroner enters his appeal againſt all that were partners yi 
him in the crime in the indictment being at the time of the; 
peal within the realm, | „ | 5 


. See. 3. As to the ſecond point, 15. Who may be admity 
(o) 3 Inft. 129. to be approvers, and who not 31 | ſhall obſerve, Firſt, That 
Summary 192, 2 peer of the realm cannot be an approver. 
fe) 3 fol.” Seck. 4. Sccondly (e) neither the perſon attainted of tre 

3 Inſt. 129. | 7 > g 

Summary 192. or felony, nor even one outlawed in a perſonal action, as fa 
S. P. C 146. (d) ſay, can be an approver, becauſe by his attainder or outlay 
B. Co. 81. 211 he is out of the law, and his accuſation thall not be of 4 
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165.387.443. Credit, as to put any perſon upon his trial. ed 
445 | 5 | a the eri 
11 Aﬀize 27. 19 Aſſize 4. (d) B. App. 87. Sup. c. 23. ſ. 32. B. Cor, 178. port! 


(c) s Tnft. 129. Sed. 5. Thirdly, That (e) an ideot, or perſonborn deaf an 
— - _ i of dumb, or any one that is non compos at the time, or an infant urch 
fuß. c. 23. 1,32. the age of diſcretion, cannot be an approver, becauſe 10 f 
perſon ought to be admitted to take the oath before the corone 
without which there can be no approvement. 
(e) P. C. 4% Seck. 6. Fourthly, That it is holden both by lf] Scaundforde, 
(e) 31 fl. 12% Coke, and [h] Hale, That no woman nor infant can be an g 
(b) Sm. 192, prover; but it is obſervable that the opinions of Staundlar 
2 Hale, 233. and Coke ſeem chiefly ro be grounded on this foundation, th 
| the appellee may have ſuch like exceptions agaiult approve 
as the defendant may have an. appeal brought by a lawful peri 
and rherefore may except that the approver is within age, 
\ a woman, &c, becauſe ſuch perſons cannot wage battle; but 
being ſettled ar this dav, that theſe are no good exceptions! 
er appe:] brought by a lawful perſon, as hath been more ful 
(i) Sea. 30, 31. ſhewn in the precedent (i) chapter, it ſeems to be juſtly quelt 
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onable, whether they are now te be admitted as good excepti $a 

to an appeal, by an 5pprover. To which may be added, u pron 
. in the opinion of [kx] Hale, contrary to that of (1) Stauniorde a.. 
2 Hale233 cor, Im] Coke, a man above the age of ſeventy, or maimed, m 2proy 
(1) S. P. S 14%, be an approver, though he cannot wage battle; from whence e 
(m) 3 Toit. 129 follows clearly, that in the judgment of Hale, there 15 fo that þ 
e e ceſſity that an approv er ſhould by able to wage battle. Pond 
tale. | pro: 
Lo) 8. p C bo See. 7. Fifchly, That it ſeems to be (n) agreed, That a pe . 
Suminary 192, ſon in holy orders cannot be an approver, becauſe it is a fn. dd 
3 Iaſt. 139. that no member of the clergy can ſue any appea! whatſoever, perſon 
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1 .. 8. As to the third point, ig. In what caſes one may be | 
dog REY be an approver; I thall obſerve, —Firſt, That no (a) F. Cor. 50. 
or Ke one thall be admitted to be an approver, till he hath confeſ- 251. 441. 

d 9 aa the crime charged againſt him in his indictment. | ASL}; 

175 | oY TLIC Jo | (b) 3 aſt. 129. 
en bl 5, Secondly, Tha it is holden (b) in ſome books, tat 8. f.. Is 
ners wh. that hath once pleaded not guilty, cannot be an approver, but F. Cor. 440. 


f the; ill be hanged, becauſe he is found falſe, and his confeſſion 21 Ed. 3. 18. 


ntradifts his former plea ; yet the contrary hereunto is holden 19 7 108 25 ; 
by le] others, and d] Staundforde admits that the court of grace 12 Edw. 4. 18 
may admit ſuch perſons to be approvers, and this Is as much as * 11 7.3. 
[an be contended for in any other caſe; for it ſeems (e) agreed, (9) S. P. C. 148. 


YE . . f (e) 3 laſt. 129. 
hat the court is not bound of right, to admit any perſon what- ©) 30 . 


yer to be an approver. 5 n . 8 12 Ed. 4. 10. 
„ 11 Hen. 7.5. 2. Hale 226. 228, 229· 21 H. 6. 34. 
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of fu $8. 10. Thirdly, That it is f ] agreed, That any one in- (f) rg'H.6-49. 
ited of treaſon or telony may be an approver, but that unleſs 3 Inſt. 129. 
khe crime with which a perſon is charged amount either to felo- 21 Edw. 3. 18. 


Finch 38 
pj or treaſon, he cannot be an approver. F. Cosa 3. 


448. B. Corone 41. 2 Hale 227. 


$8, 11. Fourthly, That it is alſo [g] agreed, Thar no per- kel sh d. 
on accuſed of treaſon or felony can be an approver, unleſs he Summary 193. 
be actually indicted for it; becauſe his confeſſion amounts not to a 2 3 228. 
conviction until he be indicted, and conſequently puts it not in 5. N 
the power of the court to give judgment againſt him, when bis ſeems contrary 
appeal ſhall be rejected, or fainhed, as every approvement ought -. 
todo, : | b 

$2. 12. Fifthly, That it ſeems alſo to be generally (h) agreed, [b] lof: 129. 
That if a perſon indicted be alſo appealed of the ſame felony, hank, 5 93. 
he can no longer be an approver ; the reaſon whereof ſeems to 2 Hale 228. 
be, chat though the king may in his diſcretion, by admitting. a 8. P. C. 147. 
perſon to be an approver, reſpite the judgment and execution of 12 Rich. 3. 
me proſecuted by indictment, which is his own ſuit, yet he can- 24. | 
not delay them in an appeal, which is the ſuit of the party; and 11 Hl. 7, 5s. | 
? firtiri therefore it follows, That [i] if a perſon be appealed 1 . 2 
only, and not indicted, he cannot be an approver. | 40 Affize 39. 

Se. 13. Sixthly, That notwithſtanding the appeal of an ſeems contrary 
7prover may in ſome reſpects be looked upon as the ſuit of the - 
king, and equivalent to an indictment, yet the appellee [x] of an LK F. Cor. 113. 
prover cannot become an approver himſelf, not only becauſe pon 1255 
t would falſify the appeal of the firſt approver, in ſuppoſing |, 14; . 
that he had omitted ſome of his partners, but alſo becauſe it ſeems contrary 
would cauſe him an infinite delay; for the appellee of ſuch an 
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OY even of being acceſſary (b) before or (e) after to the ſame co g, 17 


. xt 7+ becauſe no man can abet, or receive himſelf. - Bur it ſeems yer I 
B. Eorone 4 54. to be agreed, That inaſmuch as the oath of an approver i; f jppzal 
that 


1 2 860 accuſe any perſous of crimes of a different nature from his q 
Cowper 338. Whether in the ſame or à foreign (e) county, his accuſation y 
12 Edw. 4. 10, be a reaſonable ground to carry on a proſecutian again tha 


F. Cor. 37.38. for ſuch crimes, though it (f) be not of itſelf of force ſuf 
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rr to the fifth point, wiz. Againſt what offendeiſ 
F. Cor 2. perſon may be admitted to become an approver. It ſeens| bns and 


S. P. C. 154 Clear, That a man may be an approver againſt any perſ 
| | hat a man ea er. nit any perſon wh 
(h) s. P. C. 148. ſoever within the realm, whether he live in the fame or a 


a Noe. 4 3, reign county, provided he be named of the county wherein me 
(i) Sum. 194. dwells. But it is ſaid, That if it appear either by the f to ma 
7 1 6. 34. confeſſion of the approver, or the return (i) of the ſheriff, ori 
8. rg : teſtimony (k) of perſons of credit in the county, that (!) the but! 
F. Cor. 13 are no ſuch perſons as ſome of thoſe named in the appeal 200d h 


(1) B. Cor. 49. rerum natura, or within the (m) realm, or even Cn) within th 
* 18 county, whereof they are named in the appeal, the appro 
(m) i Edv. 3. ſhall be hanged, unleſs the (o) court in mercy. will ſpare hn 
26. becauſe his appeal in reſpect of ſuch perſons appears to be fk 


2x Aﬀize 2 or to no purpoſe. 
T P £577 ed 1 | of im 
8 F. Co. 46. ; | 
0] S.P.C.145- | | 5 5 
eit 


Sect. 16. As to the fixth point, viz. Before what juſtice 


99 e perſon may be admitted to be an approver. It ſeems to be 2 ff 
Summary 194, tled (p) rule, That a man may be an approver before any i 


(az loſt 130. tices, who have power to aſſign à coroner to take the appei 


* „ 8 and for this reaſon it ſeems to be (q) agreed, That one may 
2 Hale 229, an-approver before the juſtices of the king's bench, and julia 


P. Afiize 446, of gaol-delivery, and juſtices in eyre. And upon this grow 


| 9 1 120. it is holden in Sir Edward Coke's third r] inſtitute, and alſo 
TY e . Sir Matthew Hale's [5] pleas of the crown, under the chapter q 
(t) 4 loft. 165 approver, That a man may be an approver before juſtices | 
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Summary 164. oyer and terminer. But the foundation of this opinion (cel 
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To) Su. 194. to be overthrown by what is ſaid by both theſe It] authors l 
alot 130. other places, wherein it is Lolden that juſtices of oyer and ter 


8 8 145. miner cannot aſſign a coroner, becauſe it is not within their col 
(x) Sum. 194. miſſion: And it ſeems to be a ſu] general rule, that thoſe on 
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2 H. 3 0 ner to take it; and therefore it ſeems to be agreed, That nt! * 
B. ST ther a [x] court-baron, nor [y] juſtices of peace, nor du) ole . 
Summary 194. ſpecial {z] juſtices, can receive ſuch appeal, unleſs their col 
7419.Þ 8 miſſion extend to it. And for the like reaſon it _ 
z]S.P.C.' 44 Hinian ir E dw h: Lord high Hes. 
Lai stat. 738. he opinion of lar] Sir Edward Coke, That the Lord 8 
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England cannot receive ſuch an appeal; but this is Ia) Sum. 194. 
ht ws by Sir [a] Matthew Hale. | Cow per 335. 


2. 17, As to the ſixth point, vis. In what manner an b) 1H. 6. 34. 
ier 1s to be ordered and demeſned, both before and after 19H. 6. 38. 
ppeal!; the following particulars ſeem moſt remarkable.— SD 20 2 
that it ſeems to be (b) agreed, That wherever a perſon 4477. 
ed of treaſon or felony confeſſes the indictment, whether he Summary 194. 
ſled others or not, he puts it entirely in the diſcretion of the was 5 
either to give judginent, and award execution againſt him, 3 os. , _ 
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. 18, Secondly, That (e) whenever a perſon is admitted [e) Sum. 194. 


r oner to receive 2 Inſt. 629. 
ame an approver, the court ſhall aſſign a cor to rece P. C. 143. 


nden ppeal, and thall rake an oath from him to diſover all the F. Corone * 
eme ns and felonies that he knows. | | „„ In Ew. 4.106: 
1 wh | | 


1 19. Thirdly, That (d) the court which admits a man (d) Sum. 195., 
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rein me an approver, ought to limit him a certain number of A | 
the ( to make his appeal in, during which it is holden by [e] 12 Edw. 4. 10. 
re That he is to have a penny a-day as his wages from the F 3 439. 
) they bit by (f) others, That he ought not to have it till he has 55 ; 
al, good his appeal by convicting the apppellees. Summary 194. 


k. C. 145. B. Cor. 34 11 H. 4. 93. (f) 21 Hl. 6. 34. Vide 2 Hale 230. 


. 20, Fourthly, That the approver during all the time (i) Sum. 195, 
&d him for making his appeal, ought (g] to be at his liberty, F. SY 439- 
u of prifon ; for (h) he may diſavow an appeal made by ee 
of impriſonment ; but if he alledge that an appeal was 169 255. 
ed from him by ſuch dureſs, and ſuch allegation be found to 12 Aﬀize 29. 
Ie, cither by the examination of the coroner, or by an in- 8 F. C 145. 


a office, the approver ſhall be hanged. 
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21. Fifthly, That (1) the approver ought to make his (i] Sum. 148. 
| before the coroner, on every one of the days limited for B. Cor. 99. 
ng of it; for if he fail on any one of them, and che coro- 3 2 ye 
ord ſuch failure, judgment thall be given againſt him.— (k]) Sum. 195. 
vhall it be [k] alſo, if after he have formed his appeal before 2 Hale 230. 
mer, he make the leaſt variation in his repeating 1t before 8 8 


a, and the coroner record ſuch variation. 26 Aſſizc 19. 
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nl 22. Asto the ſeventh point, viz. What proceſs is to fre N 
\d ter Farded againſt the appellees. Ir ſeems II] agreed, that the 8. 5. 8 

7 Col "my award proceſs to the ſheriff, againſt any appellee (m]. Cor. 462 
e onl lame county, till it come to the exigent ; bur it is cer- 2 Hale 231. 

; cord Wit n] he cannot award it to any other officer, except the Fey ng 5 80 
it bei b nor to any ſheriff out of his own county. And it ſeems f. 41. 43. TH 
- othe Kuonable, whether he be not reſtrained by the ſtatute of 

r Co "rig, c. 17, to award the exigent to the ſheriff of his 
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Mity, But it ſeems (o) agrees, that the juſtices of the (oh Sum. 196. 
| | king's S. P. C. 146. 
5 . | F. Corone 468. 


4 : } 
3 


OF APPROVER. 


kung bench, or juſtices in eyre, might by the common 
(4) Sum. 196. well award proceſs of outlawry, as any other proceſe, again 
2 He 37.231. pellees in any county whatſoeyer.— And it is [a) certain 
SP, C. 146. Juſtices of gaol- delivery may award, proceſs in any county, i 

| | prehend and try them = apps; of 28 Edw. 1. commonly 
+ nile z). the ſtatute de afpellatis ; ut whether this ſtatute do impower 
| | Juſtice to award proceſs of outlawry ĩnto a foreign county 
adeſerve to be conſidered þ | ? 


al ti 


Sect. 29: As to the ei rhth point, vis. In what mann 7 : 
(b) Sam. 196. court is to proceed upon, and after the trial; I ſhall obſer 7 
S. F. C 142. Firſt, That it is in the election [b) of the appellee, either | 
3 Inſt. 13% himſelf I WHT d e, have 
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24s 21 12 if a perſon appealed by ſeveral approvers of one and theton 
3 Inſt. 130 felony, vanquiſhes any one of them, he ſhall be acquitted be to 
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1 ouy's „ 99+ pealis ſtill in force againſt the reſt. But the note in f 
F. Code g 43. herbert's Abridgement, which ſeems to be the foundation 
Edw. 312. opinion, ſeems rather to be intended of an appeal by an ut 
155.55 = perſon, than of an appeal by an approver, in relarion to wi 
e Cot. 9 feems to be a general rule, that being once falſified as to at t 
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fully thewn in the gth and 1 5th ſections of this chapter. by the 
* | be Was 
(8)47Ed. 3.16. Sed, 25. Thirdly, That if the king pardon the appro = 
47 Edw. 3. 8. appellee, hanging the appeal, the approvement [ZI cet) ed, an 
n ve appellee ſhall be diſcharged. For in the firſt caſe, by 
3 laſt 130. don the felony is extinct, and a man can no longer be a when 
8. P. C. 149. ver, than while he is under the guilt of the crime, where broy 
approvement is made, and liable to be condemned by h e indi 
whenever his appeal ſhall be falſified, &c. and in the fe 


CH. 
0 


Ih] Sum. 201. 
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bg. 27. As to the ninth point, viz, How the approver.1s (a) Sum. 197, 
rewarded for making good his appeal. It is ſaid, (a) Thar 8 A 
n approver convict all the appellees, whether by battle or aq in _ 5 
ict, the king, ex merito juſtitiæ, ought to pardon him as to Ton. 19H. 6.35. 
Ke, and alſo give him his wages [b] from the time of the N 
alto the time of his conviction. But (e) it ſeems, That an- f. 19. up. 


iy be ought not to be ſuffered to continue in the kingdom. (e)S. P. C. 142. 


id it is recited by 5 Hen. 4, c. 2. © That divers notorious 
is, for fafeguard of their lives, had become provers, to the 
x, in the mean time, by brocage, and great gifts, to purſue 
have their pardons, and then after their deliverance, had be- 
more notorious felons than they were before,” and thereupon 
enafted, * That if any perſon pray or purſue, or cauſe to be 
ed or purſued for any ſuch felon ſo attainted by his own 
nfeſſien, to have any charter of pardon, the name of him 
at purſues ſuch charter be put in the ſame charter, making 
tention that the ſame charter is granted at his inftance. And 
be to whom ſuch charter is granted become a felon again, 
party who purſued the charter ſha]l forfeit ol. 


* 


CHAPTER THE TWENTY-FIF TH. 


OF INDICTMEN T. 


NIvpicTMENT is an accuſation, at the ſuit of the king, 2 Hale 183. 
by the vaths of twelve men of the ſame county wherein the 
te was committed, returned to enquire. of all offences in ge- 

iu the county, determinable by the court into which they are 

kd, and finding a bill brought before them to be true. 


when ſuch accuſation is found by a grand jury, without 7 
i brought before them, and (d] afterwards reduced to, a [4] Lamb. B 
K indiQment, it is called a PRESENTME NT. W 


K when it is found by jurors returned to enquire of that 
1 only which is indicted, it is properly called an 
SITION, | 2 | | 


\ the better underftanding the nature of ſuch proceedings, 
conſider the following particulars :— „5 


Whether a grand jury may find part of a bill brought be; 
em true, and part falſe. | i 


Wh. 82 +: | | 
er an indictment be merely the ſuit of the king. 
ut matters are indictable. | 


4. Where 


>» OP 2 NDICTMEN 2 


4. Where a man may be tried at the ſuit of the king | 
capital offence, without any indictment. S 
5. Whether a man may be arraigned on an indiQtmen 
an appeal is depending againſt him for the ſame offence. 
6. Who may and ought to be indictors, and in what u 
they are to be returned, | 8 \ ; | 
7. Within what place the offences inquired of muſt arif 
8. What ought to be the form of the body of an indidn 
9. What onght to be the form of the caption of it, 
10. Upon what proof it may be found, | _— 
11. In what caſes it may be quaſhed. | 
12. What may be pleaded to it, and in what manner, 


Se. 2. As to the firſt point, vis. Whether a grand 
may find part of the bill brought before them true, and 
_ falſe. It ſeems to be generally agreed, That they muſt cithe 
3 Billa vera, or ignoramus, for the whole; and chat if they rake 
/-  Reilwood 50. them to find it ſpecially, or conditionally, or to be true far 
e. only, and not for the reſt, the whole is void (1], and the} 
(a) 2 Roll. 52. : a | _ 
3 Bulſt, 206. [a] cannot be tried upon it, but ought to be indicted aney, 
1Roll407, 408. accordingly it hath been reſolved, That if a grand jury ink 
0) + it. 28. bill of murder, Ib] billa vera ſe defendends ; or bill u 
Dot ary 4098. manſlaughter, {c] and not for murder; or if they indorſet 
1 Siderfin 230. upon the ſtatutes of news, Billa vera, [d] but whether i/a4 
(d) Leon. 287. prolata fuerunt malicioſe, ſeditioſe, we le contra, igiranui; 
9 __ they indorſe an indictment of forcible entry, and forcible det 
- Vide B. 1. c. Billa vera (e) as to the forcible entry, and ignoramus 151 
64.1. 40. forcibledetainer ; or if they indorſe, (f) That if the freehold 
C. Jac: 15", in J. S. or the poſſeſſion were in J. S. then they find bill 
on. 1vid. 99. 2 . f | 
(f} Yelv. 15. the whole is void. 5 | 
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{1} This rule relates only to caſes where the grand jury take upon themſelves tou 
ef thc SAME1NDICAMENT to be true, and part falſe, and do not either affirm or- 
fact ſubmitted to their enquiry: But where there are two diſtin& counts, viz. one 
riot, and the other for an aſſault, and the grand jury find a true bill as to the afſau 
| Indorſe I Au as to the riot, this finding leaves the indiftment as to the cout 
Juſt as if there had been originally only that one count, Rex and Fieldhouſe. Cov|t 
Trin. 15 Geo. 3. B. R. 


Sect. 3. As to the ſecond point, vis. Whether an | 

ment be merely the ſuit of the king. It is every days pi 

That it is ſo far: eſteemed the king's ſuit, that the part 

| proſecutes it is a good witneſs to prove It. Alſo it 

(s) 1 R. Abr. to be agreed, [g] That no damages can be given to the | 

2K. Abr. gz. Frieved upon an indiQtment, or any other criminal „ 
| Su 1.875 (h) notwithſtanding the king, by his commiſſion ere 

(h) C. Cat 558. new court, exprefsly direct, That the party ſhall recon 
Vide 1 . 3, damages by ſuch a proſecution. Alſo, where by ſtarute di 
rf we -are given to the party grieved by the offence intended tot 

220. dreſſed, it (i) ſeems that they cannot be recovered on an 


x Jones 380. qient grounded on ſuch ſtatute, unleſs ſuch method ofre 
C. Car. 448, e 1 
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(em be expreſsly given by the ſtatute, but that they ought 
ſued for in an action on the ſtatute, in the name of the 17 1 Keble : 
rieved. But it ſeems (a] certain, That the court of king's 8 wag 

] \ having the king's privy ſeal for that purpoſe, may give 
atm proſecutor the third part of the fine aſſeſſed on a criminal 
| ution, for any offence whatſoever. Allo, it is every day's 
are e of that court, to induce defendants to make ſatisfac- 
diftn pproſecutors for the coſts of the proſecution, and alſo for 
mages ſuſtained by the injury whereof the defendants are 
ed, by intimaring an inclination on that account to miti- 
he fine due to the king. Fo | 


As to the third point, vis. What matters are in- Vide 3 Cora, 1 

ble? There can be no doubt but that all capital crimes Digeſt 449. 
g : ON” TS ; [DJ8&501.ſE} 

ſoever, and alſo all kinds of inferior crimes of a publick na- (byay Af 20, 


z3miſprifions, and all other contempts, all diſturbances of B. Indict. 16. 


ace, all oppreſſions, and all other miſdemeatiors whatſo- D ee 
f a publick evil example againſt the common law, may be Strange — 


xd; but no injuries of (b) a private nature, unleſs they 2 Burr. 1127. 
my concern the king. Alſo it ſeems to be a good general 3 my r. 1698. 
„ That wherever the ſtatute prohibits a matter of a pub- 2 1731. 
terance to the (e) liberties and ſecurity of a ſubject, or com- 1 Wilt. 301. 
$a matter of publick [d] convenience, as the repairing of the (c) 2 Init. 58. 


jon ſtreets of a town; an oftender againſt ſuch ſtatute is Cle. 377 
able, not only at the ſuit of the party aggrieved, but alſo 10 Coke 75. 


7 ofinditment for his contempt of the ſtatute, unleſs ſuch 2 Croke 577. 


lof proceeding do manifeſtly appear to be excluded by it v8 ann ; 
ler if the party offending have been fined to the king in the 8 — 


drought by the party, as It is faid ſe) that he may iu every 12 Med. 30. 

for doing a thing prohibited r it ſeems queſtion- — 5 7. * 

whether he may afterwards indicted; becauſe that 74% , 
1 4% Mod. 34. 

| make him liable to a ſecond fine for the ſame offence. 1 Sid. 209, 230. 

4 ſtatute extend only to private (t) perſons, or if it ex- 1 Keble 509. 


all perſons in general, but chiefly concern diſputes of a — | 


e nature, as thoſe relating to (g] diſtreſſes made by lords Burrow 828. 
2 it is ſaid that offences againſt ſuch ſtatute will les Cole = 
| ps - Je e 60. 
dear an indictment {2]. | 2 Inſt. 131, 
2 3 6 (f) 1 Sid. 209, 
i 34. denied to be law in 1 Burrow 545, (g) 1 Mod. 71. 288, 1 Leviuz 299. 146. 
W295. 1 Vent. 104. 2 Inſt, 131, 132. 2 Keble 687. 697. (1) Vid note (3) intra. - 


lisnot an indictable offence to impede the publick iatercourſe by delivering hand- 
ltreets, 1 Burr. $16—Nor to throw down ſkins into a publick way which acci- 
— perſonal injury. Strange 194. Nor for killing a hare. Strange 679.— 
wolence made penal by ſtatute, without it directs to whom the penalty is payable, 
nge b28,; nor tor actipg, unqualified, as a juſtice of peace. Cro. Jac. 643; nor 
nds yard, erecting a ſhed, unthatching a houſe, or by numbers keeping another 
ion if unattended with violence or riot, &c. 3 Burr. 1698. 1706. 1927. 17531, ; 
wes ort meaſure, & c. 1 Will. 301. 3 Burr, 1697. nor for excluding common= 
ar C. Eliz. 90. nor for an attempt to defraud, if neither by falſe tokens or 
« "range 793 866. 6 Mod, 105. ; nor for ſecreting another. Ld Raym. 1368. nor 
baſtard child into a pariſh. Strange 644. 3 Burr. 1645. a Vezey 459. 


= 2 ſtatute makes a new offence; which was no 
Woted by the common law, and appoints a particular 
manner 
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N. 3, Geo: 1. or action of debt, or information, &c. without mentions 


249. 398. but that the offender may ſtill be indicted, if the proſecutori 
3 Ray. 682. 


| * as will be more fully ſhewn in the following part of tiöꝗ e, 


it, then ſuch particular remedy is cumulative (Burrow 799.) and does not take ant 


 THaJe187. 349. 


. 5 a 
la) Bond C ſe manner of proceeding againſt the offender, as by commit 


F. Jac. 643. maintain an indictment, becauſe the mentioning the othe 


644. thods of proceeding only, ſeems impliedly to exclud. 

3 3 9 Yo eee 6) Yet i bach been ended, Thar i fea 
Carthew 263. tute give a recovery by action of debt, bill, plaint, or info 
Palmer 388. tion, or otherwiſe, it authoriſes a proceeding by way of! 
151d. 434. 439- ment. (e) Alſo, where a ſtatute adds a farther penalty y 
2 Roll. 247, 9ftence prohibited by the common law, there can be 10 f 


Self. Caſe. 2085. fir, at the common law. And if the indictment for ſuch q 
8 .conclude contra formam ſlatuti, and cannot be made y 
10Moderp337. as an indictment upon the ftatute, it ſeems (d] to be now { 
zzModern 104. That it may be maintained as an indictment at common I Itters 


821. 1286. (b) Rex. v. Dixon Trin 3 Geo. 1. (c) 3 Modern 118. 1 Sidectt inqui 
ſeem, con. [d) The Norwich caſe adj. Paſch. 3 Geo; 1. 2 Hale 171. contra, h not 1 


7 Bt | ORR ag t are 1: 
(3) Where new created offences are only prohibited by the general prohibitory claul 


act of parliament, au indictment will lie. But where there is a prohibitory particulirg ent 48 

- ſpecifying only particular remedies, there ſuch particular remedy mult be purſued. iſ ch finc 
Mansfield, 1 Burrow 848. and by Mr, Juſtice Denniſon. Where an offence, dat court | 
common law is made an offence by act ot parliament, an indictment will lie where the before 
ſubſtantine-prohibitory clauſe, though there be afterwards a particular exovisiog gp 

-. Particularremedy given; but it is otherwiſe where the act is not prohibitory, but al Iequitt! 
Hlicts the forfeiture, and ipecifies the remedy. Ibid. —The true rule ſeems to be perſon 
where the offence was puniſhable the ſtatute preſcribing a particular method of pui | cred] 


former remedy; but where the ſtatute only enacts, That the doing an act, not pu red aga 
«© before, ſhall, for the future, be puniſhable in ſuch and ſuch a particular manner," meanor 
it is neceſſary to purſne ſuch particular method; and not the commoa law method | B. an 
dictment, Lord Mansfield. 2 Burrow 805, 834. Cow per 524. 650. aner 


As to the fourth point, vis. Where a man may be trie 
the ſuit of the king for a capital offence without any indid 
I ſhall endeavour to ſhew, Firſt, where one may be lotri 

having been taken with the anionr. Secondly, Where one 

be ſo tried upon a verdict. Thirdly, Where upon an 4 
not proſecuted. Fourthly, Whether one may be ſo tried 

a ſheriff's return. 


(e) Ante c. 12. Sed. 5. As to the firſt point, VIS. Where. a", 
Lat; tried as having been taken with the maniour fe). It is ſalc 
7 H. 4. 43. anciently if one guilty of larceny had been freſhly purſuel 
26 Aſſize 32. : 8 . 5 N 

1 Edw. 3. 13. taken with maniour, and the goods fo found upon bim had, 
S. P. C. 28, 29. brought into the court with him, he might be tried immech 
248: 179. without any indictment; and this is ſaid to have been „ 
Summary 198. method of proceeding in ſuch manors which had the frare 
2Haler46.159. inſangtheſe, but ſeems to be altogether obſolete at thi 


B. App. 139. (3). 
Y 7 a (3) 

T. Cor. 186 387 | | wy 25k 
(3) It is ſaid that proceedinge upon the MAN HOUR are wholly taken aw37 J 23! 
c. 4. 28 Ed. 3. c. 3. and 42, Edw. 3. c. 3. Vide 2 Hale 149. 


11 Or INDICTMENT, _ FR 
6 As to the ſecond point, vi. Where one / may be (a) Sum. 199. 
wn # pon 2 verdict: It is (a) faid, That in an action of; 97 8 150%, 
* i in the king's bench, de muliere abiducta cum bonis viri, if S. P. C. 94,98. 
; efendant be 


IM lit; 


"ther "Ay d feloni . b) i F. Utlagary 4 
and goods with force, and feloniouſſy ; or (b) in a common Sar) 49. 
© thy 2 in the ſaid court, for goods carried away, if it E 8 
uch y und that the defendant feloniouſly ſtole them, he ſhall be (b) Sum. 199. 
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\ anſwer the felony withaut any further accuſation; for S: E. C. 94. 
e. heir inouirv + Fe Indict 31, 

| charge by the oath of twelve men, on their inquiry into 
erits of a cauſe in 2 court which has juriſdiction over the 

is equivalent to an indiQtment, and the king being al- 
q judgment of law preſent in court, may take advantage 
jy matter therein properly diſeloſed for his benefit. Bur 

rerdict in a court which has (e) no juriſdiction over crimi- (e) S. P. C. 94. 
ters, ſeems to be of little force, becauſe ſuch court has P. India. 31. 
g to do with ſuch matters. And it ſeems, [d) That even (d) 13 Ed, 4. 3. 
king's bench, if on any indictment whatſoever, except on- F. Corone 39, 
Sidech inquiſition of death, found before a coroner on view, a + 
n nor mentioned in it be found guilty of the crime whereof 
are indicted; yet 2 finding ſhall not ſerve for mm in- | : 
cent againſt him, becauſe it was wholly extrajudicial. (e) | 
oy © finding of others guilty, whether in the king's bench, or le] 13 Ed. 4. 3. 


rlued. 


, cat court of criminal juriſdiction, upon an inquiſition of death, 
ere tha before a coroner on view, is of greater force, becauſe the 
[$19N 


- cutting the party ſo indicted, (f) ought to inquire what 
to be perſon did the fact; becaufe it appears by a record of the (f) Sup:ac..9, 
| of pull credit, that a perſon is killed. (g) Alfo, if a perſon be f. 33 
*. red againſt in a proper court, for having been guilty of a (2) B. Indict. 
once," dean, mu cum A. B. and C. and thereupon the jury 26 Aff ze 62, 
thol . B. and C. guilty ; it ſeems that ſuch verdict will ſerve for | 


lidment againſt them, becauſe it was noz wholly extraju- 
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. 7. As to the third point, vis. Where one may be ſo 2 Hale 149%, 
pon an appeal not proſecuted ; the following particulars (6 3 147 
wolt remarkable. Firſt, That an appeal by an innocent 14333. 
b, and an appeal by an (h) approver, are equally fayoured Sum. 199,200, 
 telpe&, | OE Es B. Appral 53. 

| B. Corone 3. 

5 | EST 16. 49. 
may | . 5. Secondly, That regularly where a perſon is indiQed (i) Sum. 199. 


114 ealed i erin 5 31 H. 6. 11. 
Gat pealed of the ſame [1] crime, and the appeal 13 not proſe- 5 


foe * ſhall not [k] be arraigned upon the indictment, but S. P. C. 105. 
had e appeal. | (K) 2 Hale 221. 

' SE | | 33 Hen. 6. 1. 

med | N 4 Edw. 4. 10. B. App. 92. 149. S. P. C. 147. F. Corone 114. 


the pf ; : - 
Fd 0. Thirdly, II] That if an appellant be nonſuit in an III S. P. C. 148. 
i i 1 mn before he hath declared the appellee cannot be 8 1 
f pho king's ſuit on the writ of appeal ; not only be- 130. OY 75 
batains no certainty of the circumſtances of the fact, F. Corone 156. 


which 198, 357. 384. 


found guilty of 9 carried away the wo- F. Corone 122. 
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1.86 87, &c. alſo becauſe, for what appears to the contrary by the Yecorl 


— 


130. 


| Apes] 118. far determined, without a full acquittal, That neitherghe 


B. N. prius 2. 


| $04 or INDICTMENT. 


(e) S. F. C. fore in ſuch caſe it ſeems to be in the diſcretion le] of theg 


5 
. 
* 


Un) See e. 25. which is the proper [a] office of the declaration to aſter | 


NN 85 writ might [bj have been purchaſed by a ſtranger: Andi 


either to diſmiſs the appellee, or tv bail him, till it ſhall x 
whether there will be any other proſecution againſt him. 
27 Aſſize 7. an appellant, by writ, be nonſuit after declaration, or ay 
1 Affize 5. PR pellant by bill or approver, be nonſuir, it ſeems, [d) Ti 
8 — * gularly the appellee ſhall be arraigned at the king's fuit, 
(4) S. P. C. 148. bill or declaration; becauſe they muſt be as certain as a f 
Sum. 199, 200. ment, and cannot be commenced but in perſon. | 
B. Appeal 67. 8 


148. 
B. Appeal 67. 


04d ; 


YN Sect. 10. Fourthly, That it ſeems to be a ſettled rule 
(Js. F. C. wherever an appeal is once well commenced, and aſteru 


Cf, 11. 


ſuffici 
e appe 


nencec| 
M the l 


E. Corone 369. nor any (e) other plaintiff, can never bring another appeal 
1 e 35- the ſame appellee, he may be arraigned upon the bill or da 
Le) 8 P. C. 148. tion, at the ſuit of the king; as where an appellant, haj 
Summary 200. good title to the appeal, makes a releaſe (f) to the aꝶ 
B. Appeal 27. hanging the action, or ſuffers a (g) nonſuit, or (h) r 


5 (i) demurs to a good plea or iſtue, tendered by the apy Mi 105 
S. P. C. 147. which demurrer is adjudged againſt him; or where ſuch i peil b 
C. Eliz. 460. pellant or approver [k] confeſs their appeal to be falſe, [] -_ 


F. Cor. 25.381. they make ſuch confeſſion in the field, upon a trial awer ber ſe 


pparen! 
as for a 
nlufficie 
ppellant 


F. Utlag. 4). battle; for ſuch confeſſion amounts to a vanquiſhment 9 
(h) S. P. C. 147, appellant or approver, and conſequently is a full acquittalt 
8 20. appellee ; after which his life ſhall not be brought agau 
998 F. C.148. danger for the ſame crime, And this ſeems to be the on 
F. Corone 103. ſon why after ſuch a vanquiſhment, or a verdi in his fi 


3H. 6. 50. an appellee ſhall be diſcharged, as well againſt the ſuit a bee 
85 e king, as that of the party. But it ſeems, That in all other . 
ummary 200. ? ' | . l 11 ol e the 

47 Ed. 3. s. whatſoever, an appellee, in an appeal well commenced, bein 
B. Corone 3. wholly diſchagged of the ſuit of the party, may be arri te 
8 IN =_ on the appeal, at the ſuit of the king, whether ſuch die 3 
(1)2 U. 6. 34. were merely owing to the act of the party, as in the caſes! ak) x 
S. P. C. 148. mentioned, or to the act of the court; as Im] where a one as 


(p) S. P. C. 147. merely owing to the act of God; as [p] where an eff 


bands. P.. 17. Prover is judged to be hanged before he hath perfedted j other al 


N x + pa 17. peal; or. C/ partly to the act of law, and partly to the ai e apo 
(n)S. P. C. 147 party; as where an appeal by a woman for the death I dlſcha 


Summary 200. firſt huſband, is abated by her marrying a ſecond ; or wk 

appellee . is diſcharged of an appeal, for not [0] having 
(0)47 Bd. 3.16. made a defendant in a former appeal, brought by the fa 
* pellant for the very ſame fact; or whether ſuch diſch 


plea of 
from da 
Banding i. 
chere an 
med, or 
, a8 wel 


47 Ed. 3.5. dies a natural death, while the appeal is depending. * 

indeed to be holden in the year-book (q) of 4 H f 
(a) 4H 6. 16. general rule, that wherever a writ is abared, * „ 
B. Appeal 44. depending upon it is determined alſo, and contequer® 3 


* 


appellee cannot be arraigned upon it. N But to this ĩt may be 

ered, that in the very fame place it is allowed, that after 

nuit In an appeal, the appellee may be arraigned at the ſuit 

be king; and it ſeems difficult to give a reaſon, Why a writ 

ta much determined upon a nonſuit, as upon an abatement, 

which may be added, that the point adjudged, which was 

That where 2 writ abates for a miſnoſmer, the defendant 

| not be arraigned at the ſuit of the king, ſeems plainly to / 

a this ground, That where a ſuit is ill commenced, the king 

| not have a greater advantage from ic than the party might 

hid; and therefore the opinion above mentioned, being 4). P. C. 147. 
b | 15 | eins (a)s. p. C. 147. 

contre dicted by the beſt (a) authorities, ſeems to be of little Sumniary 206. 

a. | | | 


oy 


Ss | 3 Ki 2 (b) B. Appeal 8 
. 11, Fiſthly, That wherever (b) an appeal abates for P. Corone 68. 
ſufficiency of the writ, or is barred for want of a good tile © Corone: 36, 

OO BE Pon | X Oh e or ontra 41. 
e appellant, or for any other matter which ſhews it was ill Affze 14. 
enced, the defendant fhall not be arraigned upon it at the F. Age, 74. 
: s P. C. 140. 
pre a greater advantage to the king than to the party him- 13 Aff ze 10. 
who ſued. And, therefore, it ſeems to be agreed, That if B Appeal 83. 
ppeal be abated for want of form apparent in the writ, as (e) (4) Sum. 20. 


retra; 
e apX 
uch u 


en of the word Habeas, or for falſe (d Latin, or for $ B97: 
wal! ſe] apparent defect; or if it be abated for a defect [f]B. App. 44. 
* arent of itſelf, bur diſcloſed by the pleadings of the par- F:Cor.12. 103. 
ut GS. for a f miſnoſmer, or wrongful addition, or any ſuch 8 5 = . = 
* aſuffciency ; or if it be abated on account of the diſability of Summary — 


ppellant; as by the plea of outlawry (g) for felony or treſ- (8)S. P. C. 149. 


or if it be put without day upon a plea of excommunica- * 7 yay 
of the appellant ; or [h] if it be barred by a releaſe made B. A—_ 2272 


e the commencement of the ſuit, or by reaſon that the 118. 146. 


other 

oh for bringing it was elapſed (i) before it was commenced, or 7 Affize 26. 
e the appellant appears to have never had any right to 4b Pecs. 
h dic | PP PP ny rig (b]S.P,C. 148; 


** it; as where in an appeal by one as wife, it is found that F. Corone 12. 
a (k) never lawfully married to the deceaſed ; or in an ap- Summary 200; 


w K Jy one as heir (1) to his father, is found that he hath an el- 1618.5 3 — 


aher alive by the ſame father, &c. the appellee ſhall not be Summary 200. 
pred npon the appeal, at the ſuit of the king, but ſhall be LKIS. P. C. 149. 


diſcharged of it. But where an appeal is put without day 3 _— 


plea of (m) excommunication, the appellee ſhall be main- /1)s.P.C. 140. 
tom day to day till the plaintiff be abſolved. And not- 27 Affize a8. 
ding it ſeams to be holden generally in ſome In] books e 


; a 5 8 . 
nere an appeal is abated for any of the inſufficiencies above * hs : 
med, or barred, the appellee ſhall be ſet at large, and be diſ- na 1 
as well againſt the king as the party; yet (o) ſurely this muſt —_ n 
8 1 | |  (m)S P. C. 149 
4.9. 3, 13 2 12, F. Mainp 6. (n) 18 Ed. 3. 38. 15. B. Appeal 146. 
3. U flize 26 P. Utlag. 47. F. Corone 12. 68. 167, 175. 201. 384. B. 
iz. (o) Summary 200. Vide S. P. C. 149. B. Appeal 67. 130. F. Corone 
37. P. Erroc 52, 37 Aſſize 7. 1 Aſſize 3. 33 Aſſire 9. 7 H. 7. 5 
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f the king, becauſe 1t never had a good foundation, and can- W „121. 
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be underſtood only by ſuch cafes wherein it appears, Ju 
ther any indictment is preferred, nor intended to be preſena 
the king, nor any other appeal preferred, nor intended tog 
| ferred by the ſame or ſome other party; for otherwiſe uch 
1 caunot but be intended, that ir muſt be in the diſcretion 
court, upon conſideration of the circumſtances of the cake, al 
to commit or bail the appellee for a reaſonable time, in org. 
Cor. 28 anſwer ſuch further proſecution, or (a) to bind him to li n 
Gp. C30 behaviour for a certain time, &c. 


Sect. 12. Sixthly, That whatſoever may be plead 

appellee either in bar or abatement of an appeal, while itz 
(b)S.P.C. 172. ried on at the ſuit of the party, may [bl as well be pla 
Gre! him, when it is proſecuted at the ſuit of the king; as(c)t 

| the appellant ſuing an appeal of death, as wife to the ec 

[4) 21 Ed. 3. Was never married to him, or (d] that ſhe is outlawed 
17. 20. which depends npon the reaſon taken notice: of in the pr 
B. Corone 37. ſections, wis. That an appeal ſhall not give the king a gu 


advantage than the party himſelf who ſued it. 


Sect. 1 3. Seventhly, That (e) wherever an appellee is ai 5 X 
e)F. Mon. de ꝗ upon the ſuit of the king, he may plead the king's pad 
1 . . 2 t to p 
Summary 201. the ſame manner as if he had been arraigned upon an inn Ms tc 
S. P. C. 104 But if an appellee, who by pleading ſuch a pardon diſchaysl 0 
F. Corone 25. ſelf of an appeal at the ſuit of the king, be alſo indicted, it 
ny 2s 7 8 viſeable (f) to take care at the ſame time when he is in fuchy 3 
(f) 8. P. C104; ner diſcharged of the appeal, to have a ceſſer of proceſs ent - - 


Summary 201. on the indictment, to prevent the vexation of a cauſeleß) 


, eution upon it, 


returne 
F. Corone 25. 


3 the con 
L812 Hal | Sect. 14. As to the fourth polnt, Vis. Whether one mt 
g 12 Hale 151. 


tried at the ſuit of the king for a capital offence, without a 
9 dictment upon a ſheriff's return. It ſeems to be generaſyat 
(h)S. P. C. 31. (g) That neither the ſheriff's return of a reſcous or eſcape, ( 


ſect. 16 
commo 


283 ED any other matter, nor any other record wharſoever, except the leait 
1H GE. an appeal or indictment, or ſomething equivalent thereto, 4 0 ant 
F. Cor. 48. 149. verdict of twelve men, finding a man guilty in ſuch mane! out rhe 
| — _— 37 above ſet forth in the 6th ſection of this chapter, can at ths It alſo | 
( 10511 — _ put a man upon his trial for a capital offence, as 1 wy vl 
25 Ed. 3.de not only to the common law, but to (h) Macna CHARTS () ve 
 Proditionibus, other (i) ſtatutes made in affirmance of it. 4 * 
Bd, = 4. : : ne l ee 
28 Fdw. 3. 3. ' Went, o 
7 Edw.3. 18, 9 his chapter 3 
* Seck. 15. As to the fifth general point of this p proceed 
Whether a man may be arraigned on an indictment, * t any one 
appeal is depending againſt him for the ſame . V by the 
| (k)See Pream. (kx) that it was the common practice before af 1 0 perſor 
3H . 3 Hen. 7. c. 1. whether any appeal were depen 70 felony, 4 
een. t to try any man upon an indictment of murder, Wor, or 
r | da re paſſed, leſt thereby the ſuit of the 
7 H. 4. 36. year and day were p , Corone 


ſhould be prevented. And if ſuch regard were had tod 


39 
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re none was depending, it cannot be thought but that much (2) 44K d. 3. 38. 
ater was had to one actually depending whether before or 3! H. 6. 11. 
the year and day were paſſed. '(b) Vet it ſeems that the P Cor. 18. 114. 
rt was never in any caſe peremptorily bound to ſuſpend the F.Reſponderzs 
eedings on an indictment in reſpect of an appeal, but might he wa 225 
ys in diſcretion, whenever it ſhould ſeem proper, proceed 21 H 6. 78. 295 
an indictment, hanging an appeal. And accordingly we find, F. Conſpir. 6. 
t in many inftances (e) in the old books, when it is holden, Coro 
at in an appeal by an infant, the parol ſhould (d) demur till B. Appeal = 
full age, the court have proceeded to try a man upon an in- (e) F. Corone 

went, while an appeal by an infant was depending againſt 278, 279. 

to prevent the delay, *which could not but be occaſioned, if — 1 * . 

proceedings ſhould be deferred till the appellant ſhould come B. Appeal 75. 
full age. Alſo (e) where a writ of appeal of robbery hath .F. Cor. 114 
n ſued out againſt a perſon under an indictment for the ſame 3 Ed. 3. 23. 


- B. A 1108. 
bery, and ready to be tried, the court have - refuſed to put 11 0 e 


uſe before the appellant hath declared, it doth not judicially F. Ade 41. 47. 

n | 17 Edw. 4. 2. 
er, That both the indictment and appeal are for the very B. appeal 10. 
e fat, But if chere was no ſuch ſpecial reaſon to induce the Sup. c. 23. ſ. 30. 
rtto proceed upon an indictment while an appeal is depending, o 30H - 6.1 1 
ems to have been the general (f) practice to ſuſpend the pro- (#) Deer agg : 


lings on the indictment till the appeal was determined. See the books 
| cited to the. 

: ; PE, other parts of 

sto the ſixth general point of this chapter, vis. Who may this ſection. 


and ouglit to be, indictors, and in what manner they are to 
returned, I iliall endeavour to ſhew, How theſe matters ſtand 


the common law ; and, How by ſtatute. 
| (g) C. Elz. 634. 
| Vid-2Burrows 
ect. 16, As to the firſt particular, it ſeems clear, That by _ 8 
common law every indictment muſt be ſound by twelve (g) men 4 Inſt 387. 
kbe leaſt, every (h) one of which ought to be of the ſame [i] (b) See Pream, 
ity, and returned by the ſheriff, or other proper officer, 1 N. 4. 9. 
bout the nomination of any other perſon whatſoever ; and 3 Inſt. 32, 33, 
4 
It alſo to be a freeman, and a lawful liege ſubject; and con- 12 Coke 99. 
ntly neithe under an (k) attainder of any treaſon or felony; (1) A =—_ 82.ĩ 
a0) vellein, nor alien, nor outlawed, whether for a criminal b 
ter, or, as (m) ſome ſay, in a perſonal action. And from ] Inft. 136. 
Ke it ſeems clear, that if it appear by the caption of an in- [m) Hale 55. 
ment, or otherwiſe, that it was found by (n) leſs than twelve, 5 © hot 
proceedings upon it will be erroneous. ſo] Alſo, it ſeeins Vide F. Pro. 
any one who 1s under a proſecution for any crime whatſoyer, 208. 
5 by the common law, before he is indicted, challenge any N 134 
it perſons returned on the grand jury; as being ontlawed 1 Jones 198, 
ſlony, Ke. or villeins, or returned at the inſtance of a pro- 199, 


Mor, or not returned by the proper officer, &c. CE 


1 cone 199, B. Indict, 2. 2. 21 11, 6. 30. Qu. C. Cor. 154. 135. 47 
E = Sect. 


21 Edw 3. 232 


the trial of the iudictment in reſpect of ſuch writ of appeal; (d) i; Aſſize 10 
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fa)1Keble629. Sec. 17, Alſo many indictments in inferior [a] com a 


3 ' beenſb] quaſhed for want of the words proborum S legalum Franc 
Lees num, in the caption of the indictment, ſetting forth by whay eme 


b) C. kliz. 781. on it was found. [e] But this 1s ſaid to be no exception to yj Fare 
C. Jac. 635, dictment found in the court of king's bench, or grand fe ems 


Fate 389. ſor counties palatine, and hath been often [d] over - ruled a jr 
| | 2 82. dict ments in other courts; becauſe all mien ſhall be intend - 
3 Modern 122: be honeſt and lawful, till the contrary appear. N 


recit 
men 
las, © 
for pe 
te of 
ſectio 


g | | Popham 202. 

| (c)iKeble629. | 
2 Keble 471. REES, a hos 5 

1 Levioz 405. (d) 2 Keb. 135 208 1 Keb. 80. C. Jac. 41. 1 Sid. 106. 367.Q", 2k. l, 


[e}:11H.4 41. Sect, 18. It is reſolved in the le] year book of 11 Ha 


: 5 mo 25. by the advice of all the juſtices, That one outlawed on 1 ons in 
Was dictment of felony, may plead in avoidance of it, that u is, w. 
Infra ſ. 29. the indictors was outlawed fur felony, &c. But it feems u in gr: 
(f)S. P. C. 88. general [f) opinion, That this reſolution is rather ground impli 
. the ſtature of 11 Hen. 4. c. 9. which was made in the the! 
3 Inſt. 32, 33. term in which this reſolution was given, than on then 


mon law; becauſe it appears by the very ſame year-book it: of y 
' when this plea was firſt propoſed it was diſallowed : from wi 's or; 
as I ſuppoſe, it is collected. Fhat the ſubſequent reſolutin 


WS: 
Vide Gar. 
134,135. 


founded on the authority of the ſaid ſtatute, which may being ye 
ed to have been made after the plea was diſallowed, and M only 
the ſubſequent reſolution, by which it was adjudged good. ey ſho 

. _ conſidering that the ſaid reſolution was given in the begin ed, 
Hillary term, and that the parliament which made the ſu | their 
tute was not holden before the beginning of the ſame tern; taken 


therefore it is not likely that the ſaid ſtatute was fp 
made; and alſo conſidering, that the, ſaid reſolution way 
by advice of all the judges, who ſeem to have been cul 
about the validity of the ptea above mentioned at the col 
law, and takes no manner of notice of any ſtatute, but only 
law in general, it may deferve a queſtion, Whether ſuch pi 
not good at the common law ? 
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vide aR. Abr. Sed. 19. I do not find it any where holden, that none butl 
847 648. holders ought to be returned on a grand jury (4). But howki 
S. Jac 65. lav is in this reſpect altered by ſtatute, ſhall be ſhevn ll 
(4) They ought twenty-firſt fection. : 8 | 
to be freehold- | EL; 8 * 
ers, but to what value it is uncertain. 2 Hale 15g. which ſeems to be c45 
&Us, and proper to be ſupplied by the legiflature. 4 Comm. 302. 


Sect.. 26. As to the ſecond particular, vir. How © 
ter; above mentioned {land by ſtatute, it is enaQed | 
ſtatute of Weſtminſter 2, c. 28. That old men abore | 
« of ſeventy years, perſons perpetually ſick, or inf 
« time of the ſummons, or not dwelling in the cou 
* not be put in juries, or leſſer allizes,” And the equ j 
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and the reaſon of the thing, ſeem plainly ſo far to extend 
and juries, that if it ſhall appear, That any of the perſons Ftp 
mentioned be returned on a grand jury, the court, ino which 
ere returned, will eaſily excuſe. their non-appearance, But 
ems clear, (a) that any ſuch perſons being returned on a (a] Inſt, 448. 
nd jury, may lawfully ſerve upon it, if they think fit, Nei- 
do find that they can have an action on the ſaid ſtatute for ; 
gſo returned; for the writ lb] in the regiſter grounded on, IbiReg 186. 
reciting the ſtatute, mentions the prohibition of it to be, ih 1 166. 
men above the age of ſeventy years ſhall not be put in aſſifis, , Go ER. 
lis, vel recognitionibus aliquibus, which expreſſions ſeem pro- 
for petit juries only, whereas the ſe) writ. grounded on the (eRegiſft. 78. 
te of articuli ſuper chartas, ſet forth at large in the twenty: PF. N. B. 163. 
ſection, recites the prohibition thereof to be, that none of the Videalnſt. 561, 
ons in the writ mentioned ſhall be but in inquifitionibus nec 
is, which expreſſions ſeems to be of a large extent, and ta 


R. Al. 


Ha 


ny 


ut a 

to be in grand as well as petit juries ; by which it ſeems clearly 
unde implied, chat in the judgment of thoſe who formed the ſaid 
the l the ſtatute laſt mentioned 1s more general than the former. 


t, 21. It is farther enacted by the above mentioned 
teof Weſtminſter 2. c. 38. That none ſhall be put in 
s or juries, though they ought to be taken in the proper 


the 


00k, | 


1 WIE 

ation y, who have leſs tenements than to the value of twenty 
ingo yearly.” And it is required by the ſtatute of 21 Edw. 1. 
d b monly called the ſtatute De his gui ponendi ſunt in afſifis, That 
d. | ey ſhould have tenements to the value of 40s. yearly;“ 


ided, That before juſtices in eyre for common pleas 
| their eyre, and alſo in afſizes, and juries, which ſhall 
taken in cities and burghs, and other trading towns, the 


innig 


> ſud 


m; 

; {0 e may be done as was accuſtomed :” And this exception 1 | 

v2; 8 eviſe mentioned in the (d) writ in the regiſter, which . 
be grounded on both theſe ſtatutes; by which it ap- Vide 2 R. Ab. 

conl to be grounded on both theſe ſtatutes ; by Which it ap- vide 2 R. Abr. 

colt „ That neither by the common law nor by theſe ſtatutes 647, 643. 

ae was any neceſſity in proceedings before juſtices in eyre, C. Elia: 413. 

h pl That petit jurors ſhould be freeholders; and if ſo, it ſeems 


bable that there is no greater neceſſity that grand jurors 

nz an enquiry before them ſhould be freeholders; and if a 

hd juror before ſuch juſtices need not to be a frecholder 

| ſhould there be a greater neceſſity that a grand juror before 

* juſtices ſhould be a freeholder? And it is farther re- 

table, that the above mentioned writ in the regiſter, which 

to be grounded on theſe ſtatutes, mentions only perſons (e) 2 Hen. 8. 
m aſſiſs, juratis, vel recagnitionibus aligu bus: To which ſt. 2. c. 3. 

de added, that the (e) feveral ſubſequent ſtatutes, which e EG, 

| 7 El:z. c. 6. 
e that none but freeholders or copyholders of lands of 3 & 5. W. and 

12 value ſhall be returned on juries, expreſsly extend only M. c 24. 

"es returned for the trial of iſſues, except only the (f) 2 

es concerning indictments in the ſheriffs torn, which re- ch Nen 

| |  quire c 10. ſ. 65.66, 
X 3 quire Bp 5-66. 
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Quire, that every juror finding ſuch indictment ſhall bay ,, Wk ic 

yearly of freehold, ' or 26. of copyhold, and alſo vw alice 

3 Hen. 7. c. 1. which requires that every juror of au ina mall 

by which juſtices of peace ſhall inquire of concealments by dd ſuits 

inqueſts ſhall have tenements of the yearly value of jo, U der t 

alſo except 33 Hen. 6. c. 2. which requires that every ind to th. 

ment in the county palatine of Lancaſter, of perſons ſuppoſe indi 

the ſame indictment to live in ſome other county, and alot riter 

indictment in any other county, of perſons in the ſame indidua ty an 

. Tuppoſed to live in the {aid county of Lancaſter, ſhall be dab 

ts wide ſupra, ſuch jurors only as have lands to the yearly value of one hut 

note to section ſhillings: All which ſeems to make it doubtful, whether t 

*** be any neceſſity either by the common Jaw or ſtatute, ty 
grand juror in any other caſe muſt be a freeholder [5]. 


def. 
nd ju 
ereof 
e tak 
hout C 


Sect. 22. It is enacted by 28 Edw. 1. commonly cal. 0 


ſtatute of articuli ſuper chartas, cap. 9. * That noe 


nor bailiff, ſhal! impanel in inqueſts, nor in juries 9 nf 
many perſons, nor others, nor otherwiſe than as is or "FN 
L by ſtatute: And that they ſhall put in thoſe inquels 4 "oF 


<« juries, ſuch as be next neighbours, moſt ſufficient and | r ſpec 
« ſuſpicious.” And the like is enacted almoſt in the x 3 
ſame words by 42 Edw. 3. c. 11. And it 1s farther end bord 
by the ſaid ſtatute of articuli ſuper chartas,  * That he v 
« doth contrary, and is attainted thereupon, ſhall pay unto 
- © plaintiff his damages double, and : ſhall be griaa 
* amerced to the king.” And the ſaid ſtatute of artiul f 


ple, w 
ade, 
led, voi 


2 Inſt. 861 = 
orth n 


chartas, is ſaid by Sir Edward Coke to extend to all furs ne 
proceedings, either criminal or civil, real, perſonal, or mi . 
publick or private, aſſizes or enqueſts, and ſurely that pit ter 
it which ordains, * that the moſt ſufficient and leaſt ſuſpict 01 
4 ſhall be returned on all juries, ” is ſo agreeable to com ur perſ 
right and natural juſtice, that it cannot but be thought to except : 
affirmance of the common law, and equally to extend to franchi{; 
and petit juries, and conſequently if any officer ſhall be! Wo + 
fully guilry of an offence againſt it in the return of any jl the lay 
he cannot but be puniſhable for his contempt, at the {ut a: 
the king. And it is enacted by 23 Edw. 3. c. 6. be allo 
Juſtices of aſſizes ſhall have commiſſions ſufficient to eg | 
in their ſeſſions of ſheriffs, &c. for putting into panel in In the c 
ſuſpect and of evil fame.” And it is farther / enacted by 34 kn refoly 


3. c. 4. That all panels ſhall be made of the next pi 

* which ſhall not be ſuſpe& nor procured. And til ef. 24. 
e miniſters which do againft the ſame, ſhall be puniſhed ſheriff 
<« fore the juſtices, who take the inqueſt, according Ne of oth 
« quantity of their treſpaſs, as well againſt the king 5%! m of th 
« the party for the quantity of the damage which be! Ws bench 
rc ſuffered in ſuch manner ;” and both theſe ſtatutes tempt of 
equally to extend to the undue return of grand and Pet mprify 


„ or INDICTMENT, 


i is obſervable, that the clauſe of the above recited ſtatute 
articuli ſuper chartas, which ordains © that the ſheriff,” &c. 
all render double damages,” extends anly to juries returned 
ſuits between party and party, becauſe it lays, that he ſhall 
der them to the plaintiff, Which is a denomination never giv- 
to the king or proſecutor, where the proceeding is by way 
ndictment; and accordingly we find that the writs in the (a) 
lter grounded on this ſtatute expreſsly relate to ſuits between 


yand party. 


0 


nd juries, are 11 Hen. 4. c. 9. and 3 Hen. 8. c. 12. the, firſt 
ereof is as ſolloweth, © Becauſe that now of late enqueſts 
e taken at Weſtminſter, of perſons named to the juſtices, 
out due return of the ſheriff, of which perſons ſome were 
awed before the ſaid juſtices of record, and ſome fled to 
Quary for treaſon, and ſome for felony, there to have re- 
f e, by whom, as well many offenders were indicted, as other 
fal liege people of our lord the king, not guilty, by con- 


6:8. 23. But the principal ſtatutes relating to the return of 


lis a cy, abetment, and falſe imagination of other perſons, for 
id | r ſpecial advantage and ſingular lucre, againtt the courſe of 


» 


common law uſed and accuſtomed before this time:“ Our 


_ lord the king, for the greater eaſe and quietneſs of his 
de v ple, willeth and granteth, That the fame indiQment ſo 
ade, with all the dependance thereof, be revoked, annul- 
led, void, and holden for none for ever: And that from hence- 
4 ⁊ orth no inditment be made by any ſuch perſons, but by 


eiqueſt of the King's lawful liege people, in the manner as 
ns uſed in the time of his noble progenitors, returned by 
he ſheriffs, or bailiffs of franchiſes, without any denomina- 
tun to the ſheriffs, or bailiffs of franchiſes before made by 
kay perſon, of the names, which by him ſhould be impanelled, 
to de except it be by the officers of the ſaid ſheriffs or bailiffs of 
franchiſes ſworn and known to make the ſame, and other 
ſficers to whom it pertaineth to make the ſame according to 
the law of England: And if any indictment be made here- 
uſer in any point to the contrary, that the ſame indictment 
be allo void, revoked, and for ever helden for none.” 


In the copſtruction of this ſtatute the ſollowing points have 
kn reſolved. | 


de, 24. (b) Firſt, That where a perſon not returned b 
l ſheriff on a grand jury procures his name to be read amon 
. ple 
7 of the grand jury, &c. he may be indicted, either in the 
Ws bench (c) or before juſtices of oyer and terminer, for his 
aft of the ſtatute ; and being found guilty, may be fined 


X 4 | that 


of (b) 12 Co, 985 


of oth 8 99 
aners who were actually returned, whereupon he is z oft. 33. 


pritoned ; and yet the ſtatute doth not expreſsly provide * e 


— xx. ͤ—ꝛz nn 
” 


(a) Regiſt. 178. 
F. N. B. 165. 
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: | 25. 

that any ſuch perſon ſhall be any way puniſhed, bur | 
the :ndidtment ſhould be yoid, Le. 888 TOE . 7 
(a)12 Cokegs. Seck. 25. (a) Secondly, That indiQments of offenem i uro 
3 _ 33. capital, are as much within the ſtatute as indictments of tre by th 
er. 134 or felony ; and allo inditments before juſlices of peace be {a 
Gb): Jones 198, as indictments before ſuperior juſtices'; but it hath been | not | 
2. Car. 134, © queſtioned whether a coroner's inqueſt be within the pur ir min 
4% VV waned * 
| Se. 26. Thirdly, That a perſon arraigned upon 207 ü Ir min 

(c) Sum. 202. dictment taken contrary to the purview of the ſtatute, (c) u 
1 0 5 3 2 4 2 1 and th 
WTR 134, Plead ſuch matter in ayoidance of the indictment, and alla ji lch 
147. over to the felony. 1 = A . | 
1Jon. 198, 199. Seck. 27. Fourthly, That a perſon outlawed upon any {y þ g20l 
| indictment without a trial, may alſo ſhew in avoidance HHH quo! 
outlawry, that the indiQtment was taken contrary to the puri ll be 
(a) Sup. C. 15. of the ſtatute, as ſeems fully to appear from tlie (d) abo. a the 
—*__ © tioned year-book of 11 Hen. 4. c. 41. But if a'perlon, wh heir n 
ttried upon ſuch an indictment, takes no ſuch exception HH bon f 
(e) 3 Inſt. 34. his trial, it may be (e) doubtful whether he may be alloyel ee and 
B. India. . take ſuch exception afterwards, becauſe he hath ſlipped them bin h 
Win proper time for it; except it can be. verified by the rec er di 
the ſame court wherein the indictment 1s depending, 45 M e ſaid 
(1) 3 Inſt. 34. outlawry in ſuch court of one of the indictors, &c. in which cal any t 
> is (f) faid, That any one, as amicus curie, may inform f fo r 
+ ͤ WEE nn Fendiny 


a 8. H. 4. 41- Seck. 28. (g) Fifthly, That if any one of the grand in 

KN 202. who find an indictment be within any one of the exception 

3 Inſt. = the ſtatute, he vitiates the whole, though never ſo matyu 
Ha ceptionable perſons joined with him in finding it. 

2 88 9 Sixthly, That if a priſoner indicted of felvnyt 

x Jones 198. fer to take any ſuch exception, he ſhall upon his prayet la 

3 loſt. 34. (h) counſel aſſigned him for his aſſiſtance in it. 

[i] c. car. 143. Sect. 30. [i] Seventhly, That the court needs not a 
| of the plea of the outlau ry of an indictor, in avoidance of 
(k) Jones 198. ſuch indictment, unleſs he who pleads it have the record real 

C. Car. 134. | | + | 
ak 31. It ſeems ſomewhat queſtionable, [k] wit 


147 8 . = * 7 - | 
Vide ſop. f.16. ouklawry in a perſonal action be within the purview 0 | 


0 33 
the fo 
where 
us, th: 
d, or 1 
other p 
befor 
E by thi 


434 
lin wh: 
ug it x 
da rol 
count 


Forother parti- Heck. 32. It 15 recited by the above mentioned flatute lich! 


culareceleties 3 Hen. 8. e. 12. „ That many oppreſſene had been, , ini 
47 25 W. and untrue demeanor of ſheriffs and their miniſters, done to 3 fom th 
N. c. 24. numbers of the king's ſubjects, by means of returning, ate is day, 
7&8W.3.G holden for the bodies of fhires, the names of ſuch perſons, oence 
3's 4 An. c. 18. ſor the ſingular advantage of the faid ſheriffs and therr mi be prec 
3 Geo. 2. c. 25, ters, would be wilfully forſworn and perjured, 5 * hi 

FT: | | 2, h Hat! 


Geo. .. a4 
2 ; i 


Fd 


25 
ter labour of the ſaid ſherifis. and their miniſters z by reaſon 
reof many ſubſtantia! perſons (the king's true ſubjects) had 
I wrongfully indicted of divers felonies and other miſbehavi- 
by their covin and falſehood ; and alſo ſometimes by labour 
the faid ſheriffs, divers great felonies had been concealed, 
not preſented by the ſaid perſons, by the ſaid ſherift's and 
r winiſters partially returned, to the intent to compel the of- 
lers to make fines, and give rewards to the ſaid ſlierifls and 
Ir miniſters T | ; | 


any J EY 
0 1 uud thereupon it is enaCted, © That all panels to be returged, N. B. If the in- 
9p hich be not at the ſuit of any party, that ſhall be made and habitants of a 


ut in by every theriff and their miniſters before any juſtice A rad 


f gzol-delivery, or juſtices of peace, whereof oue to be of memorial ex- 


he quorum, In their open ſeſſions, to enquire for the king, emplification 
| | om {erving 


moned nnder 


hom ſuch panels ſhall be returned. And that the fame juſ- „ 


owed 
the ng 
cork 
5 byq 
h cale 


Jr Ul 


in his abſence, to put other perſons in the ſame panel by relative to ju- 
heir diſcretions : And that the ſamg panels ſo reformed by Bou! 3 
te aid juſtices be good and lawful. And that if any ſherift, 818. 
any their miniſter, at any time do not return the ſame pa- 
lsſo reformed, that then every ſuch ſheriff and miniſter ſo 
fending ſhall forfeit for every ſuch offence 20 J. &c. 
nd jo | 
"ops! 
Wu 


4. 33. It hath been reſolved that this ſtatute doth not take Summary 202. 
the force of the above recited ſtatute of 11 Hen. 4. in any ? ON 1668, 
t wherein it doth not expreſsly vary from it; from whence ir "on 8.5. c. 
us, that if any of the jurors who find an indictment bg out- 88. : 
5, or returned by a ſheriff or bailiff, at the nomination of 4 St = 183. 
other perſon, the indictment may be avoided in the ſame man- We — 


6 before, by force of 11 Hen. 4. except ſuch nomination be jury may find 


loup 
yer k 


t 10: by the juſtices authoriſed by 3 Hen. 8. to reform that panel. an indiftment. 
> of | | a Vid. poſt 1.146. 
d read . 34. As tothe ſeventh general point of this chapter, o. 


wherk 
att 


bin what place the offences inquired of mutt ariſe. Notwith- 

la robbery in the county of A. were taken with the manner uc * 
county of B. he might be put to anſwer in the county of B. of ws 

lieh J ſuppoſe it is intended that he miglit be put to anſwer 

ee found in the county of B.), and then tried by a 

rom the county of A. yet it ſeems to be generally [b] agreed (b) 3 Inſt. 49. 
5 day, that by the common law, no grand jurors can indict Summa'y 203. 


atute 


; 0 . . og > 6. 
* _ whatſoever, which doth not ariſe within the limits“ N * 
* —_ for which they are returned. And upon this 
11 418 hath been reſolved to be a fatal exception to an indict- 


1 : pul 2 
dat it doch not appcar by it that the offence aroſe within 


- the 
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all be reformed by putting to, and raking ogt of the names | yon juckes, 
de- f the perſons which ſo be impanelled by every ſheriff ard they ire not li- 
"why heir miniſters, by the diſcretion of the ſame juſtices, before able to be ſum- 


ce and juſtices ſhall command every ſheriff, and their miniſ- ferent ſtatuies 


ng it was anciently [a], holden, That if one who had com- (a) 26 Aff. 31. 
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(2) 1 Bulſt. 20g. the [a] county, or Ib] riding, or [c] other ſpecial dy 


4 1 ; o 1 
2 . {d] precinct, for which the jury which found it was nm, 


Dyer 69. 
pig Lr expreſsly appears by the indictment that the oftence arc 
e 8 6. county, &c. different from that for which the jury was rem 
(d) Keilw, 69. And it is [f] holden, that even the finding of a collateral 
expreſsly alledged in the indictment to have happened ad 
37. ferent county, 13 void. But [g] ſome have holden, tha 
() C. Jac. ry, county be expreſſed in the margin of an indictment, the vi 
(s) 1Bullt.203, vills, in which the offence is laid, ſhall be intended to he ji 
cen by ; ih ſame county, But the greater (h] number of authoritis ny 
C. Jac. 167, 4 greater certainty, as by expreſsly alledging ſuch vill ori 
ch) 7 Sid. 345. the county named in the margin, or comitatu predict, wh 
5 * ſeems to be ſufficient where but one county is named befor; | 
C. Jac.96.276. 0 be [1] uncertain where a county is named in the body df 
2 Keble 302. iadictment different from that in the margin. ut it ſeem 
3 9 15 185. the authority of (k) Baud's caſe, that if a fact be alle 
184. 45. Jux!4 D. in comitatu E. being the ſame county for which the 
(E) C. Jac. gr. is returned, the county is ſet forth with ſufficient certainy,| 
(!) 8 Jac.345- cauſe B. ſhall be intended to be in the ſame county with . 
p. Ai i if one be indicted for a reſcous from an arreſt in the countyd 
F. Ret. de Viſc. it hath been [I] holden, That it is needleſs to expreſs the on 
3 herein the reſcous was done with greater certainty, bel 
"= e Briet ſhall be intended to have been in the ſame county wheren 
3H.y, 11. arreſt was; 2 [m| fortiori therefore, if a fact be alled di 
5 H 7.17. in the pariſh of C. in the county of D. ĩt cannot but be ina 
1 15. that B. as well as C. is in the county of D. 
(m) C. Eliz. | ; © 
108. Sect. 35. But of whatſoever nature an oftence indica! 


Andrews 162. be, whether local or tranſitory, as ſeditious words, or bit 

(ah Sam. 203. XC. it ſeems to be (n] agreed, That if upon not guiley pe 

Kelynge 18. it ſhall appear, that it was committed in a county differet 

2 Hale 163. that in which the indictment was found, the defendant fl 
acquitted, as ſhall be ſhewn more at large in the chapter on 
ing evidence. _ | | | 


Sect. 36. And therefore at the common law, if a ma 

died in one county of a ſtroke received in another, it ſeen 

(0) Vide B. 1. have been the more (o) general opinion, that regular 
2. wh homicide was indiQable in neither of them, becauſe tt 
70 H 7.28. fence was not complete in either, and no grand ju? en 
F. Indi&, 23. quire of what happened out of their own county. But tal 
50 tea. 3 Ed. convenience is remedied by 2 & 3 Edw. 6. c. 24. by cl 
Con. P. Cor. is enacted, That where any perſon ſhall be ten 
373. « ſtricken, or poiſoned in one county, and die of the1 
N 5 +. ſtroke or poiſoning in another county, that then 20 f. 
So tile. ao. ment the-eof found by jurors of the county where wed 
F. Corone 446. ſhall happen, whether it ſhall be found before the 0 


2 Hale 164 4 upon the fight of ſuch dead body; or before ! 


he juſio » 


And @ fortiori therefore it muſt be a ſe good exception, wh 
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ice, or other juſtices or commiſſioners, which ſhall have 
hority to inquire of ſuch offences, ſhall be as good and 
dual in the law, as if the ſtroke or poiſoning had been 
"mitted and done in the ſame county where the party ſhall 


or where ſuch indiQment ſhall be ſo found.“ 


Alſo it is enacted by 2 Geo. 2. c. 21. That where ide Book the 
th hall happen in England from any cauſe feloniouſly ficſt p. 120. 

en out of England ; or where the felonious cauſe ſhall be 

en in England and the death enſue in any place out of Eng- 

, an indictment thereof found by the jurors of the coun- 

in which either the death or the cauſe of the death ſhall 

pektively happen, ſhall be as good and effectual in law, as 

|| againſt the principals and acceſſaries, as if the offence 

| been compleated in the ſame county where ſuch indict- 

nt ſhall be found, &c.” | N 


k 
in 


elum 
, thi 

of 1 
eu 
| L. 
nad 
at 
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Ic 


ems To Ps 
i 37. And it ſeems by the common law, if a fact done in (a) Sum. 203. 
the vunty prove a nuſance to another, it may be indicted in [a] F. Ba. 279. 
inty, | ty. Aſſize 446. 

i wag ; | 19 Aſſize 6. 


. 38. Alſo by the common. law, if one guilty of larceny 
e county carry the goods ſtolen into another, he may be in- (b) Keilw. 160. 


din (bl either, as hath been more fully ſhewn in the firſt 2 4 N 


90k. | | (c) Ch. 33. 8. 


. 30. Alſo if a man marry two wives, the firſt in a fo- . | Sid. 171. 


country, and the ſecond in England, it is [d] holden that Kelynge79, S0. 
a be indicted and tried for it in England upon the ſtatute 2 Hale 164 
ic, 1. c. 11. which makes it felony ; becauſe the ſecond 

age alone was criminal, and the firſt had nothing unlawful 

and was merely of a tranſitory nature: But where the ſe- 

marriage is in a foreign country, it hath been holden, That 

ty 1s not triable on the ſtatute above mentioned; but this 

contrary to the purview of it, as hath been more fully 

nin Book 1 chap; 43. ſect. 7. 
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f. 40. Alſo if a woman be taken with force in one county, 
tuned into another, and there married, the offender may 
ited and tried in the ſecond county, upon the ſtatute of 


u. 7. c. 2. againft forcible marriage, becauſe the continu- g  _ 421.19 


larly of the force in ſuch county amounts to a forcible taking with- 
e th ſatute. But if an offence in ſtealing, taking away, with- 
coul ng, or avoiding a record, againſt the purport of 8 Hen. 6. B. 1. c. 48. ſ. 6. 


hls 2 be committed partly in one county and partly in another, 
to amount to a compleat offence within the ſtatute in 
it zz faid that the party cannot be indicted for a felony 
ber, but only for a miſpriſion. 


. 41. It is enacted by 26 Hen. 8. c. 6, © For the pu- vide the caſe 

den and ſpeedy trials, as well of the counterfeitors of any of Parry v. Ro- 
arrent within this realm, waſhing. clipping, or miniſhing 2 — 
* lame, as of all and ſingular felonies, murders, wilful KF gs "Y 


burning 
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burn ing of houſes, manſlaughters, robberies, burglaries ; 


316 


and acceſſaries of the ſame, and other offences feloniouſ u 


within any lordſhip marcher of Wales,“ That the ;ufin 
the gaol-delivery, and of the peace, and every of then 


. 


v. Amety, er, or other places in Wales, where ſuch counterfeiting, w 
| 8 * « ing, clipping, or miniſhing of any coin current within! 
6 Eaſt 363. «* realm, or murder ſhall be committed; or where a d 
T5 « felonies or acceſſaries ſhall be committed, ſhall have fully 
< er at their ſeſſions and gaol-delivery, to inquire by verdi 
„ twelve men of the ſame ſhire or ſhires next adjoining, wil 
« England, where the king's writ runneth, there to cauſeallh 
© counterfeiters, waſhers, clippers of money, felons, nurden 
« and acceſlaries to the ſame, to be indicted according to the| 
„ of this land, in like manner and form, as if the ſaney 
«« treaſons, murders, felonies, and acceffaries to the fame | 
been done within any of the ſaid ſhires within the ſaid m 
« Andalfo to hear, determine and judge the ſame, accordy 
« the laws of the realm. | 
(a) 1 Mod. 64. Sect. 42. And it ſeems generally to have been f. 
68. at the power given by this ſtatute to the juſtices of gu 
22 685. livery, and of peace, in the adjoining Englith counties in 
J Mate an” tion to the offences therein mentioned, is not repealed by; 
See b. 1.c, 31. 35 Hen. 8. c. 26. which impowers the juſtices of the grad 
Tet. 14. fions in Wales to take indiQments of ſuch offences. But it 
.  been{b) reſolved, That an acquitta] on an indiQtment at 
o 5 5 * is a good bar of an indictment for the ſame 
in an Engliſh county. _ | | 
Sect. 43. It is enacted by 28 Hen. 8. c. 15. which bath! 
more fully ſet forth and expounded in book 1, c. 37. 
« treaſons, felonies, and robberies, &c. upon the fea, dc. 
* be inquired, &c. in ſuch places in the realm s 
< be limited in the king's commiſſion, in like manner as ff 
offences had been committed on the land.“ 


Qs: Moor 11. See. 44. It hath been reſolved, That this ſtatute exten 
to offences done in creeks or ports within the body of 2 (al 
becauſe ſuch offences were always cogniſable by the commu 


Seck. 45. Alſo it hath been [c] reſolved, That the { 
this ſtatute, in relation to treaſons done upon the ſea, 1s _ 
away by 35 Hen. 8. c. 2. more fully ſet forth in the fort 


ction. 
> ws *3H Se#. 46. It was made a [d] doubt upon this n 


13 Coke 51782. one who was an acceſſary at land to a 1 | 
or 131. Con, triable by the admiral, within the purview of it; 6 
| c. 19. which enacts, &« that agceſſaries to piracy before 


(e) 3 loft, 11, 
112. 
4 lalt. 124. 


: * the time being in the ſhire or ſhires of England, when 
(6) Vide Rex king's writ runneth, [6] next adjoining to the lordſhip nut 
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ch manner as is ſet forth more at large in that ſtatute, 
all be inquired of, tried, and adjudged according to the 
4 latute of 28 Hen. 8, c. 15.” 


Ty 


— 


And it is enacted by 8 Geo. 1. c. 24. made perpetual by 2 my = 
2. c. 28. Thar all perſons who are made acceſſaries by VidealſogGeo. 


an 2 Wi -  1.c.11.18Geo 
4 & 12 Will. 3. c. 7. ſhall be deemed and taken to be prin- 2 
155 | al pirates, felons, and robbers, and ſhall be proceeded a- COIN ok 


inſt accordingly,” 


4. 47. It is farther enacted by the ſaid ſtatute of 11 & 12 Om = 
X'S. That all piracies and felonies upon the ſea, &c. c. 24. 18. Geo. 
he tried at ſea, or upon the land, in his majeſty's plantati- 2. c. 30. 


in ſuch manner as hath been more fuily ſer forth in the 
_—_ 


2. 48. It ſeems to have been a great (a) doubt before the (4) 70 E. Ry” 
ing of the ſtatute of 35 Hen. 8. c. 2. in what manner and See the pream- 
hat place high treaſon done out of the realm was to be tried. ble of 35H. 8. a. 
ſome ſeem to have holden, That it was triable only upon an 
appeal before the conftable and marſhal ; others, that it 1 
t be tried upon an indictment, laying the offence in (e) any ee 2 
y where the king pleaſed; and others, that it was triable 23. f. 29, 
ray of indictment in that county (d) only wherein the offen- Dyer 131. 
had lands: But ſurely it (e) cannot reaſonably be donbted, 4 261, 
| ; | , m. 204, 
that it was triable ſome way or other, for it cannot be ima- 3 jnſt. 11. 
that an offence of ſuch dangerous conſequence, and expreſs- Ce) Con. Dyer 
thin the purview of 25 Edw. 3. ſhould be wholly diſpuniſh- 4 and 11. Co. 


25 it muſt have been, if it were no way triable. 


7. 49. But for a plain remedy, order, and declaration of 1Anderſonz6z. 
matter, it is enacted by 35 Hen. 8. c. 2. That all manner * Hale 164. 

oences, being then already made or declared, or after to 
made or declared, by any of the laws and ſtatutes of this 
am, to be treaſons, miſpriſions of treaſons, or coneea! ments 
reaſons, and done, perpetrated, or committed by any per- 
n or perſons, out of chis realm of England, ſhall be from 
ence forth enquired of, heard and determined before the king's 
tices of his bench, for pleas to be holden before himſelf, by 
od and lawful men of the ſame ſhire, where the ſaid bench 
all fir and be kept, or elſe before ſuch commiſſioners and in 
h ſhire of the realm, as ſhall be aſſigned by the king's ma- 
js commiſſion, and by lawful men of the ſame ſhire, in like 
ner and form to all intents and purpoſes, as if ſuch trea- 
ls, miſpriſions of treaſons, or concealments of treaſons, had 
done, perpetrated, and committed within the ſame ſhire, 
E 2 ſhall be ſo inquired of, heard and determined, as 
Trelaid.” | , | 


50. In the conſtructions of this ſtatute the following 
ave been refolved. Firſt, That if the court of king's 
bench, 


o F. INDICTMENT, 


* BEG, Nas 25. 
bench, or commiſſioners appointed in purſuance of the 6, tes in 
efter having taken an indictment of a foreign treaſon, w ; but 
into a different caunty from that in which the indiQey brogatt 

found, the (a) trial ſhall be by jurors returned from! 1 the 

(a2) Sum. 204. NN 1 ed from the 

J loſt. 34, County. And this is moſt agreeable to the general conf 25 agr. 

Ib) S. F. C. o. common law ; which (b) requires, That indictment; ful eeding 


Vide Dyer 286. tried by jurors of the ſame county in which they were ful 

2.54 
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able in 
hich 1 
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(e) Sum. 16. Seck. 51. Secondly, That the commiſſioners and cum 
a. 11. the trial of ſuch treaſons, are (e) ſufficiently aſſigned by the 
The king can- in purſuance of this ſtatute, by his either writing his naney 
notby his cx a- commiſſion that appoints them, or ſigning the warrant ty th 


TERgiveJudges Focrer for rhe commiſſion. | 
2 power to try 


in one county offences committed in another, Ld. Mansfield. Douglas 796. 


(4) 3 loft, 11. Sed. 52, Thirdly, That a treaſon done by an [d] li 
1As — in Ireland, is triable in England according to the purview 
x Hale 155. ſtatute; for Ireland being out of the realm of England, at 
11 Coke 63. ſon committed ſe] in it is certainly within the letter of the 
* 569: and nothing within the letter of a ſtatute made for enlaryiy 
Varner's Caſe, the juriſdiction, and ſupplying the defects of the comma 
te) See B. 1. c. ſhall eaſily be conſtrued out of the meaning of it. And then 
a7.ſcQ. 67. it ſeems reaſonable, that any offence which by 25 Edu 


(0). * any other ſubſequent ſtatute, either expreſsly extending tt 


I; to the 
bt to be 
your to! 
ment 
Mute. 


V to th 


Dyer 360. [If] received in Ireland, is equally treaſon in Ireland and Low 
g : et d ; | 
(7) Reſolved by land, may be tried here by virtue of this ſtatute.—But if t forth 
three judges in fence be made treaſon by an Iriſh ſta hich is not tt f 
Dyer 360, Vide ! * 2 | tute, Whlch 18 not } OW | 
allo O'Rouck's in England, I ſee not how it can be tried here; ſince bei How 
Caſe, ¶Ander- ther made nor declared to be treaſon by any law or ſtatute i How 
3 bs A realm, it is not within the deſcription of the offences p Wher 
Ld Macguire, for by 35 Hen. 8. To which may be added, that offend ule of 
1 St. Tr. 928. yond fea, to be tried here by virtue of that ſtatute, arel . Wher 
1 Hale 58. 284. jnquired of and determined in like manner as if they ha rally, a 
the reſolution 4 . g A Rane ) 
in Dyer was de- committed in ſuch ſhire wherein they ſhall be inquires nces of { 
clared not to be determined; bur if an offence which is treaſon in Ireland . Whetl 
law, and it was not in England, had been committed in any Engliſh ul Wherl 
ruled that an; r d b :thed ſon. —Ali „ Whet! 
Iriſhpeer might is Manifeſt that it could not be puniſhed as treaſon. 9 Whet 
de tried by = been [g] reſolved, That no treaſon committed in Ireland jr, 
common jury Iriſh peer, is triable in England, becauſe he is intitled t 10. Whe 
ay 1 by his peers, which cannot be had [7] 1. We 


mitted in Ire- 


land. Sec. 53. Fourthly, That this ſtatute is not Ii] repal 


ee 1 & 2 Ph. and Mary, c. 10. which enacts, That al 


12. Whet 


Co. Lict. 261, © hereafter to be had, awarded or made, for any rreaſon Ps to the 
1 Hale 284. be had and uſed, according to the common laws of tix non ay 
e pag * « and not otherwiſe.” For it is the manifeſt purpon „„ | ſhall 
3 Angerſbaz6ꝛ. ſtatute to reſtore the ancient courſe of the common lau U forth j 
8. P. C. go. trial of treaſons, in which great innovations bad be n Kt Wann 


l Dyer 131. 286. ' 
298. 300. 
2 Halc 164. 
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tes in the reigns of king Henry the eighth and Edward the 
but it cannot be thought agreeable to the intention of it 
\rogate any ſtatute, which in a doubrful caſe ſettled and con- 


4the juriſdiction of the common law, and gave a method of 
as agreeable as poſſible to irs uſual and ordinary manner of 


eeding. 


1 


4. 54. It was a great doubt at the common law, (a) Whe- [4] K eil. 6 yi 
un acceſſary in one county to a felony in another, were in- Dyer 38. Wo | 
ble in either. But this is remedied by 2 & 3 Ed. 6. c. 24. | 
lich it is enacted, © That ſuch an acceſſary may be indicted ; | 
1tried iu the fame county wherein he was acceſſary. But 
ding more fully to treat of this matter in the chapter con- 4 
ing the arraizament of the principal and acceſſary, I thall | 
che reader thither for the farther conſideration of it. 4 
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to the eighth general point of this chapter, wis. What 
bt to be the form of the Body of an Indictment, I ſhall en- 
our toſhew, What ought to be the form of the body of an 
ament at common law; and, What of an indictment upon 


Mule. 
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b to the firſt of theſe particulars I ſhall endeavour te 


„How the body of an indictment at common law ought 

t forth the ſubſtance and manner of the fact. 

Hor the perſons nientioned or referred to in it. 

„ How the thing wherein the offence was committed. 

| How the circumſtances of time and place. OE, 

„ Where it may be vitiated by falſe, or improper Latin, or 

ule of Engliſh inſtead of Latin. | 

Where the offence indicted may be laid jointly and where 

nally, and where both jointly and ſeverally, and where the 

dees of ſeveral perſons may be laid in one indictment. 

„ Whether the words wi & armis be in any caſe neceſſary. 

„ Whether it be neceſfary to lay the offence contra pacem. 

d. Whether 11 be neceſſary to lay it contra coronam & dignitatem 

I | 

lo. Whether it be neceſſary to lay it in contemptum regis. 
. Whether it be neceflary to lay it :/licite. 

12. Whether a defect in any of theſe particulars be amend- 


vto the firſt point, viz. How the body of an indictment at 
on law ought to ſet forth the ſubſtance and manner of the 
ſhall endeavour to ſhew : In what manner it ought to ſet 
k forth in relation of the offence of the principal.—And, In 
anner in relation to the offence of the acceflary, 


Seck. 
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Hale 169, 172, Sed. 55. As to the firſt of theſe particulars, & þ v 
284, 187. manner the body of an indictment at common law, oog uf 


1.77. 1 
983 77 forth the ſubſtance and manner of the fact, in re lation do thy 


B. Indit. 7. fence of the principal; I ſhall obſerve, Firſt, That 110 peril 


8 570. ſis or circumlocution hatſoever will ſupply thoſe words g 
wy: 2 5 3- which the law hath appropriated for the deſcription of ted 


B.Corone 76. fence, as (a) murdravit in an indictment of murder; 00% 
r2 Aﬀize 32. in an indictnient of larceny; (e) mayhemiavit, in an indian 
- 2415 Tae of maim ; (d) felonice, in an indictment of any felony what 
e) C. 23. 7. (e) burglariter or burgulariter, or elle buryalariter, in au ind 
632 Ed. 3. 1. ment of burglary ; (f) proditarie, in any indictaient of tra 
* * 1 —_ Lgeantie fue debitum, in an indictment of tl 
F. Indi&. 3. c. againſt the king's perſon (8). 
$2. 22.99. * x a 8 
B. Indict. 36. B. Appeal 48. 18 Ed. 4. 10. C. Eliz. 193. 4 Coke 41. s Coke ui. 


indictment of a ſcold muſt be laid av communs NOCUMENTUM, Strange 1146, & 
Coke 69. (e) Dalliſon 22. Con. 4 Co. 39, Summary 207, s Coke 121. Cro.flny 
It) Summary 11. 3 Inſt. 15. F. Corone 5s. S. F. C. 3. 3 H. 7. 10. Canhey; 
te) 3 Lev. 396. Calvin's caſe 5, 6. 10. Skinner 442. Carchew 319. (3) FABAIcuH 
notes forgery, Strange 19. _ 
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Wc. 23. 79. Sect. 56. Secondly, That in an indictment, as well un 
n * Pg (h) appeal of rape, the fact ſeems to be ſufficiently aſceri 
75 — 4 8 * by the / ords felonice rapuit, without adding carnaliter cmi 
ect. 9. Let. K ietting forth the ſpecial manner of the terror or vile 
) vide 16 and then concluding that the defendant fic felonice rau, 


; ravit, 4 
. Alſo, it ſeems, that the like general manner of ſetting m vir 
King v. Lord offence, which is ſufficient in an (i) appeal of larceny, wil prth the 
at the aſſes be ſufficient in an indictment (9). e art of t 


for Surry. 
where Gould]. 


thof f 


held the indi, bad, becauſe not ſtated under 10 years of ge. MS, ſki we 

| | fy | | | | pfely be 

bel c. En. 45 Sea. 57. Thirdly, That in other caſes it is (k) gen ul ns 
201. good rule in indictments as well as appeals, taat the ſpecialn btotheſ 
9 Ed. 4. 26. ner of the whole fact ought to be ſet forth with ſuch cr cj, 
8 that it may judicially appear to the court, That the indidunk red, c 
8 S. Tr. 86. not gone upon infufficient premiſſes. ; at leatt : 

| . ; #7 ing due 
caſe, 28eſſ. Caſ. 31. Vide Strange 699. ierwiſe 


5. the tin 
& again{! 


[1] B. ina. And upon this ground it ſeems to be agreed, That an inf 
20 ment finding that a perſon hath felonĩouſſy broken priſon, 
8 12:6, out ſhewing the cauſe of his impriſonment, &c. 4 
14686. may appear that it was of ſuch a nature, that the " 
_ Aleyn 78, might amount to felony, is [I] inſufficiem.—Alſo [m] 10 


) An ind'e 
0, 8. c. 
muſt ſet 


Fs 75 | ſtables, i whit ac 
| ments againſt perſons for refuſing to be ſworn con ae 
Gra 8 _ " they had been /egitimo modo electi, have been quaſhed * 3 
"hy wh $34. ſhewing the manner of the election, that it might «PP Iris 306, — 
538. 


have been ſuch as obliged the defendants to have Way 


charge @f 
1 Modern 24. | 5 
1 416. Sup. c. 10. ſe& 46. $8. 
| g \ A | ; ; IQirely | 
rdrar; 0 


N. II. 


by: | b INDICTMENT, „ 
ace. Alſo it hath been (4) adjudged, That an indictment (2) C. Eliz. 583. 


CBA? a, pas. ATR 3 b) Rl. 345. 
inſurficient without the word noctanten.— Alſo it pa. 9 


— 


urglar) 15 


i! . 2 ? bt 725 be 

Y s ro be (b).agreed,” That an indictment charging a man with (e) F. indict. 
5 ſance in reſpect of a ſact, which is lawful in itſelf, as the 3 
Di 
1 Bas of an inn, &c. and only becomes unlawful from particu Se ad 


reumſtances, is inſufficient, unleſs it fer forth ſome cir- Vide 2 Koll. 12. 


of: where the thing indicted is unlawful in its own nature, . -, ; 
el , 4 g Y 'p 87 Al » h h b a 4 (e)C. Eliz. 137. 
je keeping of a Dawdy-nou E, CHOY O It nat een (c) 4 * Rex v. Aylett 
bd, That an indictment for traiterouſſy coining alkemy like D. and E. 60. 
e king's money, without mewing what money, 1s infufficient 3 (f — * 
hich this ſeems to be the 1 That it appears e. 140.141. 
hether it were made like to the king's gold or filver coin, Salkeld 379. 
iy like to that in braſs or copper, &c. and if it were made Farreſley 16. 


al J * — : 9 ; 3 7 * * 
* 0 that of the latter kind only it (d) ſeems that the offence N boar 
— not amount to treaſon.—Alſo it (e) ſeems, That an indict- for murder 


the falſe oath was taken, is 1nſufictent, becauſe for what EET 
as it might have been extraiudicial, &c. Allo it ſeems Coated a mon. 


That it is neceſſary both in indictments and (f) appeals of Tar wouny, 


eri em and murder, to ſet forth particularly in what manner 27 it is bad, 

| 1 l # ' . 1. Rex v. Lord, 
r vas given, and that an omiſſton thereof is not holpen by 1773. byalk the 
violet eral concluſion, that the defendant fic felonic? mayſiemiavit or judges, MS. 
but, | havit, &c. but having already ſhewn in the chapter of ap- (s) 4 c. 23. 
ond with what certainty the court in an appeal of death, muſt (gu. 

: 5 a | MEL: (h) Sup, c. 23. 
wil pre} the ſpecial manner of the fact, as by ſhewing in What tea. 81. 


art of the body the wound was given, and the ſh] length and (i) Sup. c. 23 
th of ſuch wound, and [i] that the party died of it; and with (805. 

, : - | | | ) Sup, c. 23 
l weapon it was given; and that the word (1) percuſſit can- &. S2 


= 


afely be omitted where the truth of the fact will bear it, I ſhall (1) 1 Sid. 91. 
the reader to the ſaid chapter of appeals, for the learning re- Vide Rex v. 
' 5 8 : 0 . . ll. 8 
to theſe peints. It hath been adjudged, that an indictment Strange 999. 
er Wort 9n charging J S. with the taking of 508. as bailiff of an Davy v. Baker. 
red, core oficii, without ſhewing ſor what he took it, is 4 Burtow 471. 
a leaft after verdicm for perhaps he might claim it generally Jar de RrE x. 
W1CUL after ver ic for perhaps he mig aim it generally Wyatt, where 
Ing due to him as bailiff, in which caſe the taking could not on an inditt- 
her w iſe expreſſed. But this ſeems to be a ſpecial caſe (10.) ment for not 
| : - :Eturning the 
: Warrant of two 
\ the time when the warrant was returnable is nat ſet'eut, LA. Raym. 1 195. But 


6 againſt the opinion ci Holt. C. J. 


bredl An indi &tment for procuring, &c. muſt ſhew the falſe tokens. Strange 1127. Vide 
n in a, 5.0. Allo an mdiQment for worde poken of a juſtice in the execution of his 

| mult ſet out the words. Com, Dig. 506. Alſo if it be for obſtructing him, it muſt 
es J whit act it was done. pal v. How. Strange 699 —S0 an inditment that the de- 
1 for bot a lervant without a teftimonial muſt ſhew a ſormer ſervice. Skinner 343. 80 


aa in not executine a warrant it ought to ſhew the nature of the warrant. 
2 8 305. — Sed vide Ld, Raym. 1192. So for à foròble entry there ought to he a po- 
ſi "git a diſſeiſin. Ld Raymond 610. 1 | LY | 


3 Fourthly, That an indictment charging a man 
"Mey js void. As where it finds that A. murdravit B. 
ar, — o A / i 25 

I 11 ! cauſavit, or that A. werberavit B. wel werberari bau- 


Y 7. ſawit; 


ances which, make it unlawſul. But it is ſaid that this is (d) B. 1. c. 17. 


of perjury, not ſhewing in what manner and in what mult ſtare, that. 
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3³³ r IN DñICTM ENT 


( 55 Mod. 137. ſavit; or that A. (a) fabricavit talem vin wel 8 
5 for here are diſtinct offences, and it appears no 1 
the indictors have accuſed the defendant. 
13 222 8 8 1 
Rexy, g.. 59. Fiſthly, That (b) regularly every indigney 


| Stroughton, either charge a man with ſome particular offence or elſe 
by f 


Aude wo. ſeveral of ſuch offences, particularly and certain] 


1 4 


1 th | 
t of Which ofth Ws; 
th, 
re 1 
n l 


l, 


r a | ex ds t 
not with beipg an offender In general. For 5 3 ſtati 


| 3% Caſ. 25. know what defence to make to a charge ſo uncertain or topl beſe 
| WG): Ley. 203: jt either in bar or abatement of a ſubſequent proſecutim; e, f 
2 Hale 182. tber can it appear that the facts given in evidence again he be 
Shower 389, fendant on ſuch a general accuſation, are the ſame of which Je in 
| 390. u. indictors have accuſed him; neither can it Judiciouſly appro 
2 R. Abr. = the court, what puniſnment is proper for an offence ſo lo hand 
Rex v. How, exprefled. And upon this ground it hath been adjudged at a n 
2 OO 699- an indictment 1s inſufficient which only charges a man in : 0 { the 
. Dis. ich having (e) ſpoken divers falſe and ſcandalous word; hei 
(d) 2 R. A. 79. J. S. being mayor of ſuch a place; Or with being a (d) "Mt ch he 
- 1Mod. 7. defamer, vexer, and oppreſſor of many men ;—Or with 00 
— 4 mol common (e) diſturber of the peace, and having ſtirred up < in dit 
Rex v. Cooper, quarrels as well among his neighbours as other of the king Wn” proj 
" Srange 1246. jects at ſuch a place, to the great lofs and diſturbance of hin rience 
— K. bours aforeſaid, and other the king's ſubjects, &c.—Or vil commo 
5 2 R. Ab. 79. ing a (f) common oppreſſor and diſturber of the peace; his purf 
f) 1 Mod 71. with having been and ſtill continuing to be a man of evil [zh of the 
288. ṽiour ;—Or with being a (h) common deceiver of the kings Alſo 
Recon zog. ple — Or with being = [i] n publiſ} 98 
Raymond 20g. ple being = [1] common publiſher of the king p 
x Ventris 104. ctets, and of his own, and of divers other perſons impan I be ſupf 
(8 b iv if 79- together with him to inquire for the body of rhe county of FP mo 
8 * 2 352. felonies againſt his oath, &c.—Or with being a (k)-commo Wit the 
(K) F. Act. ſur ſtaller;— Or with being a [i] common thief ;—Or being! 7 the off 
le Stat. 26. common evil doer Or with being a common (n) chmee vn is 


1 —Or with being a common (o) confpiraor, and ſuch like of a co 
Ab | | ething, | 


(i) 2 R. Ab. 79. Moor 302. 22 Afſize 73. (m) 22 Aſſ. 73, (n) 29 AN. 45. (o) 200 ay 
- 17 p ' * i © 
; (11). Or QV14 MALE ET NEGLIGENTER 8E O Iss I of the office of '2 conltabl on ſo}; 
general. Strange 2. Or for deceiving one D. of leveral lottery orders, viz, dz seit g | 
BONIS ET CATALLI1S of D. DECI1PREBANT ET DEFRAUDABANT. Stranged me reaſ 
2 clerk of a market that he did cauſe hi- agents illegally to receive of sEVIIAU fn 
' SEVERAL SUMS, Ec. Rex v--Robe, Strange 999. So in a declaration“ that the ; F x 
sant did receive a gift or reward,” without ſpecifying it, is too general. Davy . 00. 
Burr. 241. —80 an indictment on x Eliz. for exercifing a trade, & c. in Great-vi ot by Wa 
is too general. Rex v. Liſter, | Strange 788. | NY ant of a 
T | HER 44 4 5 non of th, 
It is hoiden indeed in a note of Fitzherbert's Abrog t de ſupp 
That an indictment for confederacy in general is goal Ard upo 
240 this is made a puære by the reporter of the ſp] Je an indict 
8 85 Ta, from which the ſaid note in Fitzherbert is taken, and 54 Wnot an 
12 | to be law, both by (q) Brook and (r) Rolle; nor do! Sex nal: 
[c]zR. Ab. 79. where find the leaſt reaſon, offered to diſtinguiſh this fro bly charg 
other caſes above mentioned. Alſo it is holden by Sir Kg 
Le] 3 Inf. 41. (s) Coke, That the ancient form of indictments, charge 
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Les. , OF INDICTMENT: . - al 


th having, as herericks and traitors, and infeſtors of the high- 

vs, conſpired and confederated, &c. to deſtroy the catholick 
I and having daily publiſhed falſe and ſeditious writings, &c. 

* utterly inſufficient, and yet ſuch indictments ſeem to have | 
n la] frequent; as were alſo indictments charging men in ge- a) 3 Inſt. 41. 
l. as infdiatores viarum, & depopulatores agrerum, which (b) 777 Coke 29. 
6 took the benefit of clergy from the perſons indicted, before , 206. 


0 | Hale 851. 
e of 4 Hen. 4. C. 2. by which ir is enaQted, © That 2 Hal. 57% 
Can veſe words ſhall no more be put into indictments, nor if they | | 

to fl > ſhall have ſuch effect as to take from the perſons indicted 

0 i be benefit. of clergy.” (e) And this ſtatute in this reſpe& ſeems (c) Vide 3 Inſt. 


e in affirmance of the common law, which ſeems generally to 31 


A \ | . Lamb. B. 4. c. 
"ug Mow of ſuch uncertain indictments, as appears from the rea- 33 {a 87 
"I and authorities above ſet forth. Vet it hath been adjudged, 

A kt a man may be generally indicted as a common barrator #- (g 1 
f 5 { the (d) form of the ſtatute, and ſe] againſt the peace, with- 87. f. 10 


ſhewing any of the particular ſacts in the indictment, by 45 by 8 827 
ch he appears to have been ſo; for barratry is an oftence of N 


eo .plicated nature, conſiſting in the repetition of diver- 8 Coke 36. 37. 
in diturbance of the common peace, all of which it would (e R. Abr. 79. 
oo prolix to enumerate in the indictment; and therefore [z] - * 8 
rience hath ſettled it to be ſufficient to charge a man generally [h] B. 1: c. 81. 
common barrator (which is a (h) worck of art appropriated . 10. : 
bis purpoſe), and before the trial to give the defendant a (i) 2 Levinz 208. 


, 2 . A Dtiange 900. 
of the particular matters which you intend to prove againſt 12 46. 


cn Alſo it is (k) holden, That there is no need to name any B. R. H. 370. 
king cular place where the defendant was a barrator, becauſe he 5 2 1. c. 81. 
ol | be ſuppoſed to have been guilty in divers places, and the L Vide b. x. 
; eis woſt proper from the body of the county. Allo it is 87. f. 11. 


that there 1s no need in the concluſion of ſuch an indictment re 409. 
the offence ad nocumentum omnium Ji georum, & c. but that (1) , 7s. 
run is ſufficient in ſuch an indictment as well as in an indict- / 1) An indict- 
of a common ſcolg, &c. becauſe it appears from the nature men! of a ſcold 

5 8 | f. Alſo mult be laid 
e thing. that it could not but be a common nuſarce (1). AD COMMUNE 
Ems to be (m) agreed, That an indiment againſt one as a yours. 
on ſcoſd, is good without ſetting out the particulars, for 2 PEN 

"ng wi > M ex v. Cooper 

ame reaſons that ſuch indictment of barratry is good. 3 
| | " EDI, [rn]6Mod 311. 
f. 60. Sixthly, That the charge muſt be laid poſitively, b. 1. e. 25 1. 5. 


| Se : Strange 1246. 
it by way of (n) recital, as with a quod tum, Ec. and that [on] Bel 


ant of a direct allegation of any thing material in the de- 3 Modern <3. 


ton of the ſubſtance, nature, or manner of the crime, (0) LdRaym. 1363. 


OO : 3 | row 400. 
it de ſuppliec by any intendment or implication whatſoever 431 PC. _ 


Ard upon this ground it ſeems to be (9) generally holden, C. Jac. 20.-- 


Ul 


year an indictment of death having the words felonice murdravit, 4 2 e 
a 1 annot a - 4 | a t 2 8 0 C12 12 
1 mount to an indictment of murder, without th (p) Cent. 268; 


ex nal tia Fr&cogitata; and yet by the word murdravit It 3 

y charges the party with murder, and it is impoſſible that [q] Dyer 90. 

8 85 Summary 231. 

2 Hale 187. Vide 2 Lev. 14. 141. 4 Coke 41. Con. Dyer 68. 
Y 2 X there 


RR ' OF INDICTMENT. i; 


there could be a murder, and no malice prepenſe. Alone 24 
to be generally x That no indi&ment of death can ha Ne CC 
without an expreſs allegation, that the deceaſed both recetyelt hold 
hurt which is laid as the cauſe of his death, and alſo that leg ng 0 


of the hurt ſo received; and the want thereof cannot he x ve ca 

good by any implication whatſoever, as hath been max j ct 0 

(a) Keilw; 87, ſhewn, c. 23. ſect. 82, 83. Alfo it hath been (a) au feby 

Vid ſup. £18. That an indictment againſt J. S. for feloniouſiy breaking jy bet 
l. 14. priſon, and commanding J. N. who was therein impriſoaf All 
| felony” to eſcape, is not a good indictment for a felonious bre as 


Without expreſsly ſhewing that J. S. did eſcape, and wi 
breaking is expreſsly laid to be felonious, and it is impoſſi 
it could be fo, unleſs the parry did eſcape. But it will hens 

| leſs to enumerate any more inftances of this kind, which m 
very frequent, that there is ſearce any caſe which mention 
ceptions taken to indictments, without having ſome r 4 

rounded on this rule, That in an indictment nothing mater] 
A taken by intendment- or implication. | 


an. 
; ſo 
5 triffi 
0 tak 
want 
etion 
ular 
n of 1 


| | 3 ſe ru 
Yet the law will not admit of too great a nicety of this k In 


for it hath been adjudged, That if in the firſt part of ann 
| ment of death, the aſſault be laid with malice prepenſe, &t 

(b) 4 Coke 4r. is no (b) need to repeat it in the following clauſe, wich 
the giving of the wound, being joined with a copulatiye u 
3 recedenr ſentence, and laid at the ſame time and place wit 1 
te) C. Iac. 473. affault. Alſo it hath been (c) adjudged, that where an i f ap 
© ment ſets forth, That J. S. was lawfully arreſted by vie! ited 
| plaint before ſuch, a ſheriff, &e. it ſhall be intended that nn. Th, 
[4] 9 Coke 67, Was a good warrant. Alſo it hath been (1) adjudged, tary * 
S Coke 120, a warraut is alledged, authoriſing the arreſt of J. S. win 
liberties of London, and the indiftment lays the execution gf 
ſuch a pariſh and ward in London, without expreſsy l 
pariſh and ward within the liberties of London, yet the l 
ment is good; for the court will not admit of ſuch a tran 


f. 62. 
nateris 
e 13 Vi 
dittes } 


5 forg 
IS l 
of fore 
lands, 
bv frech 


"Tak: pes TOs: 9 at ente 

ception, that a pariſh in London may be out of the lens l bim 

— | | Ince co 
E. | 8 ls void 

/ 2 — Seck. 61. Alſo it hath been ſe] adjudged, That where pom tlie 
2 Modern 128. dictment finds that J. S. exi/tens of ſuch or ſuch a degree 7 of dear 
Moor 606. Kc. as brings him within the purview of the law where © the 


2 n wy 9. dictment is founded, committed ſuch a fact, it ſhall be nt ding th 
1d m 378. that he was of ſuch degree, &c. at the time of the fad, . K afore 


£2 N * 17 2 «1 80 ha 
1 Keble 892. any expreſs ailegation to that purpoſe, becauſe that 1 2 e repug 
= ” 4 all. natural conſtruction of the participle exi/fens, going b ap 
? 0 „ : ; . . o o «7 þ = 7 55 ˖ 4 
RR MT 64. verb to which it is the nominative caſe. ff] Yet wWiere! Itted it 
n of forcib! „finds that A. diſſeiſed B. of wn. : 
1. 38. dictment of forcible entry finds that A. difieited B. ; in wi 


C. Jac. 619: oxiflens liberum tenementum of B. it ſeems agreed, that Ras hor 
2 Roll. 226. AS | Pp „ 8. 

Levinz 229. ; ; | 3 
4 ar 61:6 Rex V. Digg. Strange 18. Vide Rex. v. Boolie, Burrow 864 my 
mond, Strange 44. Por a \uflicient deſeription of a nuſauce, 1 Rurrow 333 a 


ing a Kſorderl: houſe, Vide 2 Buriow 1262. 40 


= y — 73 2 
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„ or INDICTMENT. - 


ent is infulficient;, becauſe it ſtands indifferent, according 
de common rules of conſtruction, whether the land where the 
bold of B. at the time of the diſſeiſin, or at the time of the 
ng of the indictment, the word exi/tens not being the nomi- 
e caſe to the verb, but applied to the thing which was the 
1 & of the action. But i cannot find any certain general rule, 
re i feby it may be known in what caſes an exception of this kind 
ug he taken to be ſo over-nice, that the court will not regard 
; All therefore that I ſhall add on this head is this, That as on 
ol ne hand the law will not ſuffer a man to be condemmted of 
* rime, whereof. the jury have not expreſsly found him guil- 
yet! by any argument or implication from what they have ſo 
dei . ſo on the other hand it will not ſuffer a criminal to eſcape 
trifling an exception, which it would be abſurd and ridieu- 
o take notice of; for nimia ſubtilitas in jure reprolatur. But 
gment hereof cannot but be in a great meaſure leſt to the 
etion of the judges, who from the circumllances of each 
ular caſe, the compariſon of precedents,” and the plain 
of the thing, ſeem always to have endeavoured to go with- 
ſe rules as nearly as poſſble. | - 
ibis k | 
an bf 
1 
nich i 
ive th 
e with 
an in 
virtue 
that 
that 
within 
tion of 
; laying 
the i 
strang 


livert 


J. 62. Seventhly, That it is a certain rule, That where 
aterial part of an indictment is repugnant to another, the 
e 3 void, for the law wil! not admit of ſuch nonſenſe and 
lities in legal proceedings, which if ſuffered would ſoon in- 
ce barbariſm and confuſion. Alſo it takes off much from 

edit of an indictment, that thoſe by whom it is found, have 

dicted themſelves, And upon this ground it barh been ad- 

d, That if an indictment (a) charge the delendant with 
js forged a certain writing by which A. was bound to B. (073500020 
d 15 inpoſſible, if the writing were forged ; or if an indiet- 

of forcible entry ſet forth, That the defendant diſſeiſed J. 

land, wherein it appears by the indictment, itſelf that he 

o freehold whereof he could be diſſeiſed; or that the de- 

at entered peaceably on J. S. and then and there forcibly 

Jet him; or that he diſſeiſed him of land then being and 

ine continuing to be his freehold; (b) every ſuch indict- 

b void, for it is manifeſt inconſiſtency and repugnancy, (b) See b. 1. 
pan the like reaſon it bath been adjudged, That an indict. e 64. J. 32. 

6 death, laying the ſtroke at A. and the death at B. orthbe 

on the firſt of May, and the death on the tenth, and then 
9 fing that the defendant in ſuch manner murdered the par- 
mY 1 a. aforeſaid, or on the firſt of May aforeſaid, is inſufficient 
: * b repugnarcy, as hath been more fully ſhewn in the (o) | | 
en % *ppeals, becauſe il ſuppoſes the murder to have been le) $a 
{uk 8 at a place in the firſt caſe, and on the day in the 1 3 Pay 
1 S waica it appears by the indictment itſelf, That the 

not killed but only wounded. Alſo it hath been (d) 

+ &. | adjudged, 
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adjudged, That an indictment for ſelling iron with falſe weig 

and meaſures, is void, not ouly becauſe it is abſurd to * 

that iron could be ſold by meaſure, but alſo becauſe it is ra 

nant and incouſiſtent that it ſhould be fo ſold at the ſanen 

wlien it was ſold by weight, Allo if an indictment at a {ﬆ . 

holden the 1 ach of January, 30 Car. 2. find that the de . 

has been ableat from church fix months from the firſt of Januy 05 8 

[a]Raym. 434. 30 Car. 2. it is (a) agreed, Thar Ir ts void for the impoſibik bow 
| Par, Caſe for there are but eleven days between the firft of January a ally. 
Keble 683. g holding of the ſeifions- Alſo if an indictment charge a many pears 
SIC 1 having feloniouſty done a, fact, which appears upon the faced | was 
ports 316, indictment to have been but a treſpais, as with feloniouly a (b) 
(b) 12 Af, 32. ting down and carrying away trees, the court will not on. 
F. Coroge 171 raign him; yet where the ſenſe appears plain, the court will > coul: 
Indictment 9. ten diſpenſe wich a ſmall impropriety in the expreſſion, az wh knowl 


3 . one is indicted for having mowed unam acram feni, which h, or 
* 


25 


oth 
0 | 
One. 


(c) R. Abr. 1. ſaid to be ſufficient, and yet that which was mowed, could 
„ at the time of the mowing be in ſtrictneſs called hay, but g un 
2 . 4 1. n , , - J a 

Vide 18Aſſ. 15, only. 7 be ſer 


5  reaſo1 

S:#. 63. As to the ſecond particular, vi. In what nanif&ntly m 

the body of an indictment at common law muſt ſet forth the alſo th 

ſtance and manner of the fact, in relation to the oftence of ir Wil 

. acceflary ; I ſhall obſerve. ' 5 iving a 

N „„ 5 e dwel 

Firſt, That à repugnauey in ſetting forth ſuch offence is gend at 

ly fatal as in ſetting forth that of the principal; and there own 

an indictment of death which lays the ſtroke on one day, and authori. 

death on a ſubſequent one, charge the acceſſaries with having) holde 

betted the fact, at the time of the felony and murder only, binde 

(0 C. 23.1.8 inſufficient, as hath been more fully ſhewn in the (d) chapte 
5 us appeals: Becauſe it appears by the indictment itſelf, I 67. 
Supra, ſ. 64. time of the death, and conſequently of the murder, was fu that J. 
agaauent to that of the ſtroke, and therefore it is repugnant t l, for tl 
ledge that the defendant abetted the ſtroke by being prelent that ]. 

thenime of the death} inborn * 

e 1 


Seck. 64. Secondly, That where ſeveral are preſent, and Irued to 

(e) Sum. 268. 2 fact, and one actually does it, an (e ) indictment may in 
9 Coke 67, lame manner as an [f] appeal, either lay it generally, 2s * 

: e = 97» them all, or ſpecially, as done only by the one and aberte 
8 the reſt. But ir hath been reſolved, That if an ae to the 
1. 76. ly charge a man with having been preſent when , | Ument a 
| committed, it is (g) void, becauſe a man may be innocent 1 I hal 
L 14H 7.31. ſent, and ſhall not be preſumed to have been a party, where de the de 


as. 5 c tp + 
Foſtc: =, circumſtance is found that makes him lo. Win the 


Th] 3 H. 6.2. Sec. 65. Alſo it hath been Ih] adjudged, Tha . e 6, 
F. lastet 13. ment of J. S. as acceſſary to four, by theſe worcs, * ent tha 
S. F. C. 95. ſtiens ipſos quatuor homines feloniam_preedifem fecije nh 


Su 2 5 "OF — . * a . 5 vil ö 
e * felonice receptavit, is naught for not ſaying ers recet ic 


bee 75, 
7 Bunce, 


. 
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oth not appear how many of them the indictors have found 
to have received, whether all four, or three, or two, or 


one. 


me ty Jet | . 5 . (a)C.Eliz.75z 
e 66. It hath been (a) holden, That an indictment charg- 8 
oe a conſtable with having voluntarily and felontouſly ſuffered a g Edw. 4. 3. 
Jan on, arreſted by him upon ſufpicion of felony, to eſcape, with- S, 3 
(bil ſhewing what the nature of the felony was, and that it was vide P. Corone 


ally committed, is void for the uncertainty, not only becauſe 45. 76, 


andt 
Wocars not but that the offence of which the party was ſuſpec- 


nan wn 
ce oft was never actually committed; in which caſe the eſcape x | 

a (b) not be criminal; but alſo becauſe it appears not what wy +. 1 
09 felony was, and unleſs the arreſt were for à felony, the eſ- c. 18. f. 2. 

will could not be felonious. But it is ſaid, That an indictment c. 19. f. 2, 3 

1s Wi knowingly receiving perſons outlawed for, or convicted of Str. 1226. 1268. 
chu or for knowingly ſuffering ſuch perſons to eſcape, (c) c) e e 
oda de good without thewing what the felony was, or that it Qu. Keilw. 194 


Jut g 
be ſet forth with convenient certainty : And the moſt plau- 
reaſon of this opinion ſeems to be this, That it may be ſuf- 


man 
the alſo that it was actually committed, &c. It is holden indeed 
er William (d) Staundford, That ſuch a general indid ment for (4) S. E. C. 9. 


iring a perſon outlawed for felony in the ſame county where- Pyer 335. 7 


te dwells is good, but not if it were in another, becauſe a man 

ound at his peril to take conuſance of an attainder of felony 

is own county, but not in another. But I much queſtion 

authority of this diſtinction, fince, as the law ſeems now to 

e) holden, a man is no more bound to take conuſance of ſuch (<)Sum 218, 
ittainder in his own county, than in any other. | 


15 equl 
refar 
and 
aying 
nly, it 


japter | | | 
That! ck. 67. It hath been (f) holden, That an indictment find- (f)7 H. 6:42. 
{uw that J. S. fi + f hes on B. Indfét. 4. 
a5 tu 9. ſcienter receptavit ſuch a one, being a felon is not p. Ingig - 
nt to l, for this reaſon among others, becauſe it doth not expreſsiy 3 Keble 760. 


that J. S. knew the perſon ſo received by him to have been 8. P. C. 96. 
on. But this is contradicted by other (g) authorities, by 8 208. 
ch it is holden, That the word ſcienter in ſuch a cafe ſhall be 1 D. An 1 


Irued to go through the whole ſentence. 


relent 


and 19. | 
s Modern 129, 


1n 1 | 4 
1 4 be 75, Vide Rex v. Lawley. Strange 904. Barnard K. B. 263 Fitzgib. 122 
4 Bunce, Andrews 162. TY 
ected . x - | 
ont bf to the ſecond point, vig. In what manner the body of an 


der! 
ity pf 


ent at common law muſt pt ming the perſons mentioned 
whe 


; ye endeavour to ſhew, In what manner it muſt de- 
vs; ; . bs 

ne defendant ;z—and, How perſons mentioned or refer- 
o in the indictment. 5 10 


1 1800 
ut |. 
pus 


vi, 


4 66. As to the firſt particular, it is ſaid, That an in- 
er king's highway in ſuch a place is in decay, 
1 IM through 
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, 5. 
19 z Roll. Ab; through the default of the inbabita nts of ſuch a town, 0 vl is 
(Food —— without naming any d in certain. | 55 
6555 1 H. . 5. Alſo i it is ſaid, (b) That no indictee can take any * 5 
Camry 245 of a miſtaken Game; in the ind1Qment, either by ple * e ſan 
P. Miſco. "F ment, or otherwiſe, notwithſtanding ſuch ſurname hath nom Lite it 
Vide 3 H. 6. ner of affinity with his true one, and he was Ce) never lun oF 
— cer A a it. And i in this reſpect, au indictment differs irom an wp 9 r 
2 es. whereof it is Id] certain that a miſnoſmer of a ſurname ring 
Sed vide B. R. pleaded in abatement, as well as any other miſnoſmer u cnera 
303. ever. | 2 Pon i! 
(e) QKcly. 11, "2.2 Hale 233. 1 H. 5. 5. Raſtal 50. 34. e 243. 2 Hale 176 al det 
E St. Tr, 237. Ante 485, 1. 10g. | | it aft 
(e) The, „ . | ame n 
11 yp i, Seck. 69. But Ido not find but that every other miſnoſay led wi 
P. Corone 88, the defendant, except that of the ſurname, and alſo ery is a 1 
en fective addition, are as fatal in an indictment as an appeizf "ry, At 
4 $5. it ſeems generally to be [e] holden, That a miſnoſmer of tie Me det 
fendant's name of baptiſm may be pleaded in abatement d be (i) 
l indictment. Alſo it hath been (f/ adjudged to be a 2oodgla Urete: 
. abatement of an indictnient againſt one by the name of . 
(e)2 Leon. 248, knight, that he is a baronet and no knight. Aſſo it hath been 
249. huolden, That it is a good plea in abatement of an ind, 51. 
— Cro. Eliz. againſt the garter king at arms, that che 1s not called garter in body o. 
(h) Vide up. Indictment, becauſe ir is a name of dignity, being given hm WW: befi 
C. 23. 1, 103, the words creamus, ceronamus, and nomen inponimns ; and f tainly 
Ba 7 the reaſon of this caſe i it ſeecus plainly to follow, That the will! 
393. 39%» fon of any other name of ſh] dignity may be Pleaded In abe pecial r. 
Skinner 517, ment of an indidtment * i] And if jo, why ſhould not theet y ſeen 
3 oy $40: fon of the defendant's name of baptiſm be equally fatal ? ke, &c. 
Cart hew . 3 C. Dig $02. 2 Inſt. 668. (1) Vide c. 23. f. 103. Kela 26, 26. Pilz. Ci dn 
Qu. Palm. 196. 3 * Ab. 104. ben 175. Cro. 2 629. B. K. H. 303. 2 Hit! Icrent f 
6 S. TI. 230. 7 cular w 


on. Sup. c. 23. 848. hoe Tt Gs to be agreed, That notwithſtanding the co 
3 dictment be the ſuit of the king, yet being within the ern 11 the 

(1 1 25 ter of the ſtatute of 1 Hen. 5. c. 5. arne ing addition, o plead 

33 = wp 4 forth more at large in the chapter of [k] appeals, it [1] carne 

Finch 234. conftrued to be out of the meaving of it, Froin whence 1 or t 

(m) B. Add. Jows, That the want of a ſufficient addition, within that fr King di 

. 183. is as good an Im] exception to an indictment, if In! proces vithou 


comp oh 392, outlawry lie on it, as it is to an appeal. | l * 
Uithcult 


- Fav. 4. 48, Pycr 46. .(n) C- Eliz. 32. 148, C. Jie n | ferred 


If them 
(o) S. P. c. 63 Alfo it hath been adjudged, That it is a (o) faral fn = 


Hale 177. : 
> dafth $69. | apply ſuch addition to the nate which comes under the 4 n 


2 Leon. 183. Aiftus only, and not to the firſt name ; But it is fad not ! the nec 
30 H 6. materia! (p) whether any addition be put to the name vi kh k. 


C. Fiz. 583. ; what b 1 - 
Vide Bye 5 comes under the alias dictus or not, becauſe | „ koowi 


1 Elw. 4; 1. Saver 280. Semple's Caſe, O. B. June TT, 1786. (p) 30 E. 6.5.94 


F. e i Edw. 4. 1. 10 * 
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bs not material. But it is ſo great a fault to put no ad- 
0 the firſt name, that where ſeveral are indicted, ſuch an 
Fon, in reſpe& of one of them, makes the indictment (a) (a) Bulſt. 183. 
us 2s to all. And it may be probably argued, that there Contra 2 Hale 
| me reaſon for the like fault in an appeal againſt divers, 7“ 
tet alſo as to all; bur 1 do not find this point (b expreſsly (b) Vide ſup. 
d. But it ſeems clear, That generally the law is the c. 23. f. 12). 
in relation to additions in indictments and appeals. F:. Count 18. 
: : Ac (e) Sup. c. 23. 
aving therefore already treated in the chapter of appeals of 0 , 
general learning relating to this ſubjeR, and ſhewn that an (d) Sup. c. 23. 
ion in ſe) Engliſh is as good as in Latin; and that where . 106. 
i] defendants ha ve the ſame addition, it is [d) ſafeſt to re- (e) Sup. C. 23. 
it after each of their names; and that the ſon being of (1) Sup. e. 43. 
ame name and addition with the father, ought to be diſtin- .. 107. to 113. 


0'mer cd with ſome (e] farther deſcription ; and having alſo thewn ſe] Sup, c. 23. 

F . 2 1. 113 to 118. 
ett is a ſufficient addition of the (f) eſtate, or degree, or (g] (b) Sup. c. 33. 
cal; ry, and alſo of the (h] town, hamlet, place and county ſ. 118. 1 123. | 


{te WWW: defendant : And alſo how the defect of an addition [i] Sur, e. 23. 
nt dg be (i) falved by the appearance and plea of the defendanr, *: es 

od pi)! rcfer the reader for all theſe particulars to the chapter of 

WY | | 

been | | 

cn. 71. As to the ſecond particular, is. In what manner 

ter body of an indictment at common law muſt deſcribe the other 

1 01 Ws: beſides the defendant mentioned or referred to in it. It 

nd ft tainly ſafeſt to deſcribe them with convenient certainty, 

te will hardly be diſpenſed with except in ſpecial caſes, and /k) 38 Afſize 
in 0ccial reaſons. For thoſe general indictnients which (k) an- 11-22. 

theod 7 ſeem to have been allowed for ſuffering divers bakers B. Preſent. 27. 


3 SETS 


—— 


— 


n 
r 
3 RY 


le, &c, againſt the aſſize, &c. nor for diſtraining divers perſons nk. POSED 
„ 0 but cauſe, &c. have by the later (1) authorities been holden 2 R. Abr. is. 


Hu rent for their uncertainty in not naming ſome perſons in 
uar who were ſo ſuffered to bake, or diſtrained, without 
ue court cannot ſo well know what fine will be proper; 
prels aa the defendant be ſo well enabled fo make his defence, 
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1101, WW plezd the indictment to a ſubſequent proſecution. | BY } 

be — | (m) Shower HY 
"0 | N . . 8 j Os 5 0 

te It d for the ame reaſons among others, an (m) indictment e 4 


t f King divers ſums of divers perſons for ſuch a toll at ſach a 
races without naming any perſons in particular, hath been ad- 
d naught, Vet where in common preſumption it may be 
dificu]r, if not impoſlible, to know the names of the per- [u] Plow. 88. 
ferred to in an indictment, it (n) may be good without naming 129. 
f them (0) as where one is indicted for having know- [0] 2 Lev.2ob, 
eved and harboured divers thieves, to the jurors un- 
„ In which cafe, ſuch a general charge 1s maintainable 
e necelſity of the thing; for otherwiſe a notorious offen- 
f ns Kind might be wholly diſpuniſhable, ſor want of the 
wing the names of the perſons ſo received, and 
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Ia] Ed. 3. 20. yet might be publickly known to carry on ſuch a 
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/ 


| , praQtc 
. the common nuſance of the country; in which reſpedt 10 


23 Afizegg; not but be reaſonable in ſuch a caſe to puniſh him, though 
4 Indie. 10. as an acceſſary to the thieves, without ſhewing that he H bber 
. C. 95. ceived ſome of them in particular. And for the like reaſon 


2 Hale 181, 


Plow 85. 129. 2 [a] ſtranger unknown to the country be found lain, or iff d more 


1 H. G. 48. b. dead body of a perſon who was well known, be disfigurel . 7 
$54 99- * ſuch a manner by its wounds, that no one can diſcover va ſault 
146. 183. was, it is certain that an indictment againſt the offender, | bout n 
Noy 85. 2 having killed quendam ignotum, will be good. Ib] And M eſenc 
| (uf F. Ld the ſame ground, if a ſtranger unknown to the country more 
n robbed, and will not come in to profecute, nor diſcover I ſurnan 
9 Edw. 4. name; it ſeems clear, That an indictment againſt the ofen e ſuc] 
ak, 85. for having robbed quendam ignotum is good. And if goods impol] 
Dyer 7 1 5 found upon one notoriouſly ſuſpected of felony, of which he fiſt for 2 
Keilw. 25, give no manner of account, as where a highwayman is ay lis nam 
Sup. 23 78. hended with bis pockets full of watches and rings; it fe fm o 
— .. . Thathe may either be indicted for ſtealing ſuch watches and riy it be 
ng. 7 being the goods quorundum ignotorum, or, as ſome [ce] ſay, n. I. 
58 Aſſize c.15. ſtealing them generally. Alſo in the indictment of the regius, Ti 
576 ew for the murder of King Charles I. it was (d) agreed, That eujuſe 
26. © fat was well laid, as done per quendam ignotum with à yn me ; 


S. P. C. 93. on his face. And if one ſteal the goods of an abbey, &. rdeſcr] 
ContiaF.ladift ring a vacancy, he may be indicted for ſtealing (e) boa 9 rgued t 
B ladict. 20. and yet the church can have no property. But theſe feed, II 
30 Aſſize 37. be ſpecial and extraordinary caſes, depending on partcuyMMſurnam 
(d) Kelynge 10: reaſons, and grounded on manifeſt neceſſity, without wick: might 


(1.7 1 * ſeems, that ſuch indictments cannot be maintained. the auth 
S. P. C. 95. 22 e boolrs 

It ſeems to be taken as a ground in (f) many books, tit; a 
[f) Lamb B 4. regularly the perſons offended, as well as the defendant'o es that: 


1 ©. 131. do be certainly deſcribed in every indictment. And age which 


8. P. C. 95. hereto it hath been (g) adjudged, That an indictment for ft 35 hatl 
(s) Cro. El. ing quandam peciam panni linei cujuſdam F. S. without adding howey 
489, 49% Fonis et catallis cujuſdam F. S. is inſufficient, becauſe it dot Wir, it ſec 

. expreſsly appear to whom the goods ſtolen did belong, Allo: eſcri, 


(kJ 1 Ed. 3.20. was anciently (h) hoiden, That where one is indicted for here ont 
26. death of a perſon unknown, the inqueſt ought to tell hs Was mei 
. to the court; but ſurely this muſt be intended where they! f fread 
Vide B. Indict. ſome means to know it. However, from the whole thus n where 
„ ſeems plainly ts follow, That wherever the perſon 1njurel may per! 
at. known to the jurors, his name ought to be put into the ft uy caſe 

() ä ment. And therefore, as I take it, thoſe (i) bock, which ſe 

i) Sum. 107. 3 1 ; | 

Dyer 283. generally to allow of indictments of killing, or robbing pe ] Franc 
(e) Sam. gs. unknown, are to be underſtood with this limitation, That * _ 
„ 125 indictments are then good when the party is in truth unknd fmtained 
Keilw. 25. to the jurors. And agreeably hereto, others (k) who ſpeatd zud the | 
9 H. 6. 43. fully of the matter ſeem plainly to go upon the neceſſity 0 ap 


. ſeveral caſes. And the want of ſuch neceſſity | ſeems probt lg 
on c. | | and the 


i , B. R 
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are been the beſt . reaſon why indictments not ſhewing to (a) lade. 27. 
Mm the wrong Was doge, were diſallowed in ſome of the old * 2 We 


ook. However, it is certain, That an appeal for the death 2 L-onard 39. 
obbery of a perſon unknown, 1s in no cafe good, as hath (d)Supra c. 23. 


more fully ſhewn in the (b) chapter of appeals. - 1.78. 


. 72. It hath been (e) adjudged, That an indictment of (c) — AS» 
: Jp ; | FO yer 285. 

ſault on John pariſh-prieit of D. in the county of C. is good, | | 

out mentioning his ſurname ; tor if a wrongful ſurname of 

Jefendant himſelf will not vitiate an indictment, as hath 

more fully ſhewn, Sect. 69. ſurely 4 fortiori the omiſſion of 

ſurname of any other perſon will not vitiate it; eſpecially \ 

e ſuch perſon is otherwiſe deſeribed with ſuch certainty that 

impoſſible to miſtake him for any other. But if an indict- 

t for a wrong done to a perſon well known deſeribe him only _ 37 £6 

is name of baptiſm, without ſome addition to diſtinguiſh. 85 

from others of the ſame name, it ſeems (d) queſtionable, Whe- (d) Vide Dalt. 

it be not inſufficient for the reaſons given in the foregoing I. Ab. B. 4 e. , 
jon, It is (e) ſaid, indeed, in a ſhort note of a caſe in Moor's 2 Hale 162. 
"res, That an indictment againſt one Cole, uod burglariter do- (e Moor 466. 

cujuſuam Ricardi fregit, was adjudged good, without the | 
me; and it not being there mentioned, that there was any 
r deſcription of the party but by his name of baptiſm, it may 
rgued that that alone is ſufficient : But to this it may be an- 
red, That the only point taken notice of as adjudged, 1s that 
ſurname is not neceſſary, and perhaps in the record at large 
8 might be ſome addition: But granting that there was none, 
the authority of this caſe is the leſs to be regarded, becauſe . 

e books cited to ſupport it, (f) two ſeem to be directly a-,(f)18 Aſſize rg, 
tit; and the (g) third, which is moſt to the purpoſe, only F. 3 27. 
es that an indictment for ſtealing the goods cupu/dam ignoti is (h ger Ba 
|, which ſeems by no means to come up to the point in queſ- c. 5. p. 495; 

45 hath been more fully ſhewn in the precedent ſection, 20 * 
bowever the Jaw may ſtand in relation to ſuch an uncer- B. * 4 
yy it ſeems to be (h) agreed, That a repugnancy or abſurdity S. P. C. gg. 
ie deſcription of the perſon injured will vitiate an indictment; VideC. Ca. 468. 
here one is indicted for ſtealing bona predic? J. S. where no (i) 3 Lev. 436. 
was mentioned before (12), for though in civil actions, the 0 vice EY 
Lfrea@ hath been ſometimes (i) reſected, as ſurplus and : 49, 8 225 
nere it could be referred to (x) no certain antecedent, yet 586. 618. 
may perhaps chiefly depend on the ſtatutes of Jeoſailes, which XC, 76, 111. 


y dept ne ſtatutes of C. Eliz, 
uy cafes help defects in form in civil actions, but extend G. L p- 


n Francis Morris was indicted as a receiver. The indictment ſtated, „ he the ſaid 
ja Morris well knowing, & c.“ but the indictment was held good without the words 
21D THOMAS MoR&is, by all the judges Mich. 1774. MS. But where an indict- = 
itaned two counts, one for ſtealing a bank note, and the other for ſteating a pocket- | 1 


* TIS 
——— — Fl 2 Ca. N x 
N N Ow *s 4 I 
«, 7 oh L at, aA 


Icky indictment charged Mary Graham with knowingly rgeiving them, and 
n 50 ound guilty on the laſt count only, and Mary Gi2ham was found guilty 
1 NCE AFORESATD,—this is bad, for it is uncertain to which offence this 
$ vers, Rex v. Jennings. MS, So alſo on an information charging two diſtin& of- 


an . . o o 7 — . 
* OY offender is convicted of the 8 41D OFFENCE, it is inſufficient. Rex v. 
. R. after. 26 Geo, 3 ; | 
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334 rr INDICTMENT. yp 


5 not to criminal caſes, wherein the greateſt exactneſs is reqy 
[a]C. Jac. 149. and if an award may be defeated by appointing a (a) f. l 
1 r. 354- os a certain day before mentioned, where no ſuch day wam 
Velv. 97, 98. tioned before, it cannot well be imagined that the like now 

tency will be lefs fatal in a criminal proceeding. 


- 


Lb] 4 Coke 41. Seck. 73. Tr hath been (b) adjudged not to be neceſiri 
indictment of death to alledge, that the perſon killed wa nf 
peace of God, and of our Lord the King, &c. though ſuch un 

are commonly put into indictments, for they are not of fubſ 

and perhaps the truth might be that 

actually breaking the peace. 


| jeafurd 
the party was at the ü Y 
| | ; ye! 


Le] Hob. 272, Seck. 74. As to the third point, viz. In what manner f "IF 


n body of an indictment at common law muſt deſcribe the th "Re 
| 31. wherein the offence was committed. It ſeems clear that 10 „ exp! 
Lamb. B. 4. dictment can be good which wants à convenient certainty dt e ] 
: 2 f. 5 22 kind. And therefore it is (e) ſaid, I hat an indictment jor h 
Rex v. Fowel. ing a leaſe of certain lands, without naming ſome one c 
Strange 8. parcel, is inſufficient. Alſo it ſeems to be agreed, That u | 
(c) 2 R. Abr. indictment for ſtealing bona et catalla 8 without any fe Was t 
5 8 38. deſcription of them, is void for its uncertainty, for the like it nt 
Dalton c. 131, ſons. for which indicrments charging a man with being an ofe 885 
e der in general are avoid, and hath been more fully {et ford 
24 a 7s fifty-ninth ſection. And upon the like ground it hath d 


77) 2 R. Abr. (e) adjudged, That an indictment for a treſpaſs in two cole 


tries 


exprefſ] 
|; the 


| enk 10 utif it 
— ge meadow or paſture; or for diverting qunανHtZVlöf purſen Ia and 
| Parallel 3 running from ſuch a place to ſuch a place, without any i drr e: 
B. I. c. 76.1, deſcription ; or for ingroſlin g (g) nagnam quantitatem trait $are gi 
hs en feni, or (h) direrſos cummubs tritici, wirhout ſhewing bow m ted for 
— be, of each; or for carrying away duas (i) centenas caſe;, without "TU 
Vide zBulſ.31y ding the words, Aras or uncias, or ſome other ſubſtantive * Ton 
Show. 389,399. tenas ; or for erecting ſeveral (k) cottages contra forman fu oeable 
on Noll 34, without ſhewing how many, &c. are inſufficient for their u or the 
(:) C. Elia. 754. tant). | | WG ad oy 
(k) 2 R. Abr. ; Co : a W s tels, As 
$0. or, ſor DIVERSAS QUANTITATES CERVISIA. Rex v. Gibbs, Strange 49]! 


(z Keble 178. ch and 


1 Levinz 203. 


Skinner 3433 As to the caſe of The King ev. Meteuang (1), wherein thee 


LdReym.1363. difallowed art exception to the generality of an indictment br WE... 
B R. H. 370. ing quoſdam piſces, without ſhewing how many, it may be ib, and it 
Andrews 162. . 2 5 * Mr. Tu picata 
Vide Burr. 336. [W ered, that this was. contrary to the opinion of ber. 
1232, 1233. wiſden, and wes only the ſudden opinion of two of 15 , Vide Cro 
837 864. R judges ; neither does it · appear that the indictment was * * 95 b. 
449% Ga 6.37 x W 5... 
3 do. good, but only that the court refuſed to quaſſi it, and "I Tx 
£52. 788.699. „ the defendant to plead to it. However, it ſeems clear 19 writ de 51 


1227. 11259. ftant experience, (m) That if an indictment be uncerta & 


355: ſome particulars only, and certain as to the reſt, it 1s _ tom all 
m) wide Poph. 45 to thoſe which are uneertainly expreſſed, and good 10 ae not x 


ung the 
materia! 
beter 


206+ reſidue. 
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ne 7, 75, If the indictment be for a larceny or treſpaſs on a 
27k \ thing, as an ox, ſheep, or horſe, &. It ſeems to be hol- — 
an by (a) Lambard and (b) Dalton, that it is moſt proper to ex- (2) Lamb. B. 4. 


1 82 = — BE C. f 1. 4 5. a 
to whom the proper pol it egos by calling it reſpec- (0) Dare 36. 
y the ox, ſheep, or horte, of the party injured, without uſing 
words 6:14 Or catalla : But that it is proper to ule theſe words, 


171 e the thing taken was not a living creature. Alſo it is hoj- (Lamb, k 
. 1 py It is proder ; < | An x, MED 1 
2 by (c) Lambard, that it is proper to ſhew the worth of all & 3.497 „498, 


js things, and alſo of ſuch dead things as are fold by weight 2 alc 157. 


dſt enſure, by expreſſing that they are of tuch a price, and the Vide Cio. Ja. 
he t h of other dead things, by expreſſing that they are of ſuch a 3. 


e; yet no inſtauce is produced where any indictment has 
| diſallowed in either eaſe for 2 variance from theſe rules. 
a5 to the firſt of them it is farther obſervable, that the (d) (d) Cromp. 24, 
edents in Crompton of indittments for ſtealing of 2orſes, and 

„ erpreſsly alledge the horic and ox ſtolen de bonis et catallis 
lam J. S. &c. Alſo an appeal of ſtealing ſheep in (e) Raſ- 


eatrics expreſsly alledge them de bonis et catallis of the appel- 


(e) Raſt. Ent. 533 


. 


* % 


nd as to the ſecond of the rules above mentioned, it is obſer- (f)Regiſter 98. 
e that the directions in the (f) regiſter concerning this mat- (£ 1 * 9 ary 
which ſeem to be the chief foundation of the ſaid rule are 5 warre- 
exprefſed, © That in a writ of treſpaſs of immoveable cha- na fugata, & c. 
ls, the writ ſhall fay, Tants de chatteux ad walentiam X. 8. ee, 
utif it be brought of a moveable chattel, it fhall ſay precii pe pi nie 


* .S, and ad non walentiam.” Yet it appears by the regiſter it- writ de equo et 
7 r = 0 4 5 275 ? E 4 

* that even in writs of treſpaſs concerning which theſe direc- catallis arreita- 
ami . h h . | 5 tie, 94. b. in the 
* dare given, the worth of things taken away is ſometimes „el de averiis 


ted for the (g) whole, and ſometimes for (h) part. Aud it is-imparcatis, &6 
6 have been [i] adjudged, That ſuch writs are good not- and in that de 


_—_ | : : £ tranſgreſſione 
eto nitnding ſuch omiſſions, Alſo where things moveable and . 


wendle are mentioned together in the ſame writ, the worth and 96. b. in 
0 of them together is ſometimes [k] expreſſed under the that de EE 
% ad valentiam, &c, And ſometimes the worth of moveable Rs 
deb, as that of [I] corn in a granary, &c. of ſm] wine in a ovibus fugatis 


ch, and of {n] wool, is expreſſed under the words ad walenti- &c. * 


X > 3-- ie 


for! bus ſuceiſß : Ds . elaenfelints, 
he 3 1 wh 94. b. in the writ de domo fracta, & c. and in the writ de jumentb, & c. 
* ** 2 e equis imparcatis, and gs. b. in that de palis, &Cc. and in that de piſ- 
ls 35 ö % d c, and in that de domo fracta, &c. and 96. a. in that de ovibus tonfis, &c. 
he f es at de warrena fugata, &c. and 97. a. in de poreis fugatis, &c. (i) Regiſter 
My re Ja. 130. 1 Sid 39. 150, (k) Regiſter 94. a. in the writ de piſcaria piſcata, 


2nd ” Brit 68A . I 
10 oF in tha! de piſca” piſcata, &c, and in that de domo fracta, & c. and 98. de 
31. (i) Reg. 93. b. In the writ de bladis inunda*t*, &. and 98. a. in that da 


"indo, Kc. [m] Regiſter f : f | A 
I nie 5 ils 95. b. in the * de vino, & c. [4] Regilter 16. and in 


han. ſeems to 10 appear, That the ſaid diĩrecti- 283 F. N. 
bo ihe ou ary to . obſerved even in writs of treſpaſs, con- Ges Ie 
material whack —_ yore ie. das and that it is 1 Sid. 39. 150. 
Whether as er the words ad Dale mitten Or preci: are wed, "EE 15. 

ny value be ſet: an the things taken away or 2 Hale c. 138 


: Not 


(h) Regiſt. 93 b. 


—— — 


5 — 
* 
— — —— bene, — ——— . — nn 


— — —— —— ll —_ 


1 17 
1 
rH | 
9 
1 
1 
A 
o" 2% 
N 2 
Þ 
5 = 
* £ 
1 
1.4% T 
- N L 1 
2 q , l 
N 4 
- * 
” 
; 7 
\ 
: 
} 
= 1} 
I ' 
J 
4 4 19 
19 
J hs þ 
C a7 
'Þ | 
: , 
| [ 4 
. 
4 
: ; > 
: 
4 ao 
_ 435 
} - 
: : ns 
: N 79 
. 
, 
4 : 
\ EY 
: ; 
"1 
#4 
$ * 
4 
15 
„ 
4 
* 
i 
£© 
4 


22 AG Io 3 
= 


oa 
hg - - 4 — I L - * ” —_— - — 
— ay” 1 ———— WO $44. a> — — — — * 2 — * x] — wi * 1 
IF - 2 = g ne E £ * * 1 2 _ 2 ne [ 
— CR = IuRu_s- Cy; > hp N 7 - oe = ILL 2 3 2 
— 1 > 7 — — = — — — 2 4 a A 22 "> * 2 * - p — 1 2 2 _ 
4 . * Ws goſh. — * * * — 
—— * 5 ARS 4 4 * 9 
) * — 4 * 2 E % 
5 5 1 1 F 3 _ 0 * 3 . 
- S N . — — = — - 
— - = my — hs. Oe 5 ? mn, oo * n 
wy — 


— 
. CR Ni PP hs 
—— — — 4 WAS Ee. 
ee 
— 


« <5 


— 
* — 
a 
V errno - 


3 CPR 
IN . 


a2 — =Y 
—— « - 
rr 


rr e 


ST 


. 
# 1 
i 
Li ; 1 
2 ty 
4 y 
ES 
35.1 N 
* | 
* 
* , 
: 
x 
+ 1 
£ 
Sz 1 
17 „ w 
= ih R 
_ 
ar 
W353 
: bs * 
4 . 
2 
1 : 
_— 
Nu 
* 
* 
4 
l . 
4 
4 
vs 
5 
T 2 
FI y _ 
0 
Et 1 
1 4 
| 720 
8 
©. 
0 N I 
"3 : N 
4K. 
a 
1 1 2 
1 
8 q : 
# 51 
1» 4 8 
1 
1 
„ 
j 6 . 
s 5 
1 92 
N 
any 
i 
* - 
[ 5 
ry = 
4 1 
1 
L 
15 
*F 
1 
U 1 
} 
: 
7 
Tz 
\ [ 
4 i 
& $30 
1 
> 
i 1 * 
9 . 
1 
5 F 
. 
" 4 
* 
N * 
4 3 
iy "4 
2 
® 4 
7 p 
"4 
7 
1 # o 
'F : 
£4 4 
$$ : 
Bf 
, 
k ®.. 
A 
4 
1 
8 
2 
100 
Ft 
[4.5 
3 
= 
'; 
o 
1 7 7 
5 
* 
th 
1 | 
Sd - 
43 7. * 
: 8 
1H 
3 7 
"I Bf 
Z . . 
nr - : 
ry 3 
* 
N 
+ 
d 
1 
*s » 
7 
5 
. 
» 1 
* 5 
1 
P 9 
1 7 
4 
7 
1 I 
us * 
71 
* i 


72 5 OF INDICTMENT, þy 


Lamb. B. 4. c. 53. goods in an indictment of treſpaſs for any other purpoſe that 


mentioned, in 


\ \ 


| | 2 2 | g l. 25 

not. And if ſo, why ſhould it be a greater fault not to of How 
La Q Dyer 4. the ſaid direCtions in indictments which are [a] not tied to t an (6 
"PR 1 ſtrict torms of writs ? Therefore from the whole, it ſeems f futi 


c. 132. queſtionable, whether it be needful to ſer forth the value of ys, 0 


f. 496, 497- aggravate the fine, and whether it be nereſſary in an indian - 


Hale 183, 3 hat ne 
y 5 1 larceny for any other purpoſe than to ſhiew that the crine If it | 
Fe) Supt <2 A mounts to grand larceny, and to aſcertain the goods, thereby "A 
1. 55, 56, 5. better to entitle the proſecutor to a (e) reſtitution [1 3]. Be 


e ſee 
lich re 
6. A 
95 well t 

As fo the fourth point, viz. In what manner the body of ke, t. 
indictment at common law muſt ſet forth the circumſtanz d, 

' * time and place; I fhall endeavour to ſhew, —How it ought the ch 
ſer forth the circumſtance of time And, How that of place er un 


Sef. 7 
rds ad? 


613) The benefit of clergy Is taken away by ſeveral ſtatutes, provided the lum 
amounts to a certain value. It is therefore neceſſary now to ſtate the value of the thi 
ſtolen purſuant to the words of the reſpeQtive ſtatutes, | 


(dj 8. * C. 80. Seda. 76. And firſt as to the cicumſtance of time, I find 


1 ) Sup..c. 23. where holden, That it is neceſſary to mention the hour in a nen: 
. dictment. But on the contrary, it is ſaid, (d) That if there P 
. neceſſity for it in an appeal, which yet is (e) queſtionable, i * 
203. any neceſſity for it in an appeal, yet 1s (e) q N "xl 


* | . 
In burglary the from the ſtatute of Gloucelter, and not from the common lan, the 
hour is uſually therefore I ſhall take It for granted, That it is not neceſſatih dd A 
quired in an, indictment; fince it is certain, That there is nol 


order to ſhew MATH + 2-8 | Iitment 
that the offence tute that makes it ſo, and the common Jaw ſeems to have req len fu 
was committed no greater certainty, in an indictment than in an appeal. ch ( 

in the night- | 2 ; . ) 


Is befor 
l hewn 
ha mon 


(08. T. C. 98. Sed. 77. But it is land down as an undoubted principe n 
Lamb. B. 4. C. S. the books (f) that treat of this matter, That no indiQtment wi 
Song 28. ſoever can be good, without preciſely ſhewing a certain yer 

yer 164. day of the material facts alledged in it. Alſo it hath been (g)1 4. 70 
Summary 206. judged, That the ſheriff's return of a reſcous, without them e oni 


2Hale 177.179. the year and day, 1s inſufficient becauſe ſuch a return ö in! | ther 


7 

ii 46. of an indictment. Alſo it is taken for granted in (00 Vn 

F. Attach. 1. That an indictment of reſcous is not good, without expe, - 
B. Return de fliewing the day and year both of the arreſt, and alſo of the 


Briet N . | 2 hen Wing th, 
3H. 9 75 cous, and that the time of the latter is not ſufficiently ſpecial 1 
(h) Dyer 164. by li] ſhewing that of the former. And where an "oy A for 
Vide F. Return reſcous ſet forth, That J. S. committed ſuch a felony fluch! he regic 


De 0 and year, and place, per quod A. B. prædictum J. S. chibi but the 


10 EdW. 4. 15. tivit, et in ſalda cuflodia ſua adtunc et ib dem eundem J. g. alu of Kin 


Q!.5;H. 7. 17, cuftodivit, it is made a (K) guzre, Whether the indictment tieth da 
(er the . inſufficient. bonade no time of the arreſt 15 alledged 1 ed king h: 
7” ſentence with it; and it is doubtful whether the time of d ler tha 


e of the ( 


an. . a | 
d tody which is alledged in the next ſentence, by forc 


ge | 
e. he f _—_ pulative be applied allo ro the arreſt or not, and Dyer ſeews 17 87 
LEJ Dyer 164. to Incline to the contrary opinion. | * de on th 


the tr. 


ble, it 
law, 
anily 


5 nol 


— 


b. 25. OF INDICTMENT. En 335 


However, it is certain, That if an indictment lay, the offence (a) Sup. c. 23. 


| uncertain or impoſſible day, as where it lays it on a ©, 
fair day, or lays one and the ſame offence at (e) different Rene 2M 5 
ys, or lays it on ſuch a day, which makes the indictment (d) P. & E 316, 
puznant to itſelf, it Is void. Alfo it hath been adjudged, N 262. 
tar no (e) defect of this kind can be helped by the verdict. 6] on yu 
If it is aid, That an indictment of death laying an affault aud c. 23. f. 88. 
i certain time and place, is [f] not ſufficient without repeat- 89, 

the time and place in the clauſe of the ftroke, and the like 0. R. Abr. 
Je ſeems alſo to hold as to indictments of other felonies, in (f) Sup. c. 23. 
ich reſpe& ſuch indictments differ from indiQtments of treſ- . 86. 


6. Alſo it is (g) certain, That an indictment of death ought Hetley35- 119. 


well to ſet forta the year and day of the death as of the s H. 3. 17, 1g, 


ke, that it may appear that the party died within the year 1 Bullt, 203. 


dday, But thele matters having been more fully conſidered 7 80 
the chapter of appeals, I ſhall refer the reader thither for the f. 30 P. c. 23. 


ter underſtanding of them. 


SA. 78. It ſeems to be (h) generally agreed, That the 0 Dy . 
rds adtunc et ibidem (1) in the ſubſequent clauſes of an in- . 
ment, are of the ſame effect as if the year and day mentioned ſup. c. 23 f. 88, 
the former part of it had been expreſsly repeated. Alſo it 4 2 * 
been (i) adjudged, That an indictment laying the offence Gn 0 
the Thurſday after the day of Pentecoſt in ſuch a year is F. Error 585 


d. And from the like ground it ſeems to follow, That an Plowden 122. 


ſietment laying it on the (k) Utas of Eafter, &c. which ſhall 95 Lamb. B. 4. 


taken for the very eighth day after the featt, or on the tenth of es 4. 


reh (1) laſt (if it may be aſcertained by the ſtyle of the ſeſ- © 5. f. 491. 
s before which the indictment was taken, is as good as if it (1) ; 
lſhewn the day and year by expreſsly naming ſuch a day of — be ponent 
h a month, &c. | ed. 

| Strange 981. 


r. 79, And where an indictment charges a man with a (m)B.1. c. 10. 
© onnſitor,, as the not ſcouring ſuch a ditch, &c. it is (m) f. s. : 
lat it needs not ſhew any time. | E 
pct. Go. It is moſt [n] regular to ſet forth the year by La] Sup. c 43. 
wg the year of the king, yet this may be diſpenſed with 1 
peclal reaſons, if the very year be otherwiſe ſufficiently ex- : Salkeld 153 
* for that only is material. And therefore in the (6) caſe (o) Kelyng 1 = 
© rezicides no year of any king was laid for the king's mur- Burrows 1901, 
but the compaſling of his death was laid in the twenty-fourth 
T of King Charles the Firſt, and the murder was laid on the 
ſeth day euſdem menſis Fanuarii, becauſe if the reign of et- 
eng had been expreſſed, it might have cauſed a diſpute 
er tuat or the other would have been more proper. 


ect. 8 ; | : 4 | - 

. = Itis (p) agreed, That a miſtake in not laying an (pap. C. 23. 

"ug every ſame day on which it is afterwards proved 3 inn 2 88 
trial, is not material upon evidence. | 2 Hale 179. 
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336 OF INDICTMENT, », WW: 
Sec. 82. If an indictment charge a man with hay 
| \  _ ſuch a nuſance ſuch a day and a, &Cc.-and o 3 1 
(a)10Mod.336: . gs l n divers of 
Vide ſup. l. 74. days, it is void (a) only as to the facts on thoſe days which; 
AuAncertainly alledged, and eſfectual for the nuſance on che 
ſpeciied. But if it charge a man generally with ſeyera] offen 
BI at ſeveral times, without laying any one of them on a certain R 
rats. Ib] as with extorting divers ſums of divers ſubjects for 2 rf 
© * over ſuch a ferry, &c. between ſuch a day and ſuch a dar 
hath been adjudged, Thar it is wholly void [14]. Ye i, 
(OR v:Simp- been ſolemnly reſolved, That a conviction of ſej deer-ſtex; 
fon, ad Trin. 13. ſetting forth the offence between the eighth and twelfth af Ju 


Anne, toMod. go. is ſufficient. 
248. 341. FP : W 
** [14] Becauſe every extortion is a ſeparate and diftin& offence, requiring a ſepinte 
diſtinct puniſhment in proportion to the enormity of it; and if accumulated under agen 
charge, inſtead of being ſingly and certainly laid, it is impoſſible; for the court to adapt 
puniſhment to the mexture ot the crime, 4 Mod, 103. Sed vide Cro. Jac. 611, 1 Keble 
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(d) 25 Ed. 3. Se. 83, As to the ſecond particular, wis. How an indi 
$3; 114.1502. ment at common Jaw muſt thew the place where the ofe 
getting. was done. It ſeems agreed by all the ſd] books, That no 
4. H.7.8. dictment can be good without expreſsly ſhewing ſome pl 
9 wherein the offence was committed; which muſt [e] appeir 
1 Bulſt. 124. ba ve been within the juriſdiction of the court in which the 
See the books dictment is taken, and muſt alſo be alledged in ſuch a ma 
—_ . as is perfed ly free from all ſf] repugnance and inconſife 
le] Vide Keil. For if one and the ſame offence be laid at two [g] die 
33.89. places, or at the town of B. ſh] aforeſaid, where no ſucht 
C. Eliz. 443. was mentioned before; or if in an indictment of murder, 
4-50; ba ſtroke be laid at A. and the death at B. and then it is (1) q 
1. 88, 89.91. cluded that the defendant fic ſelm'cè murdravit the perion, 
48) 2 H. 7. 7. ceaſed at A. the indictment is void. And fo it is allo, itt 
() Cro. Car. j not lay a place both of the ftroke and death; or if tie 


68. 
Vide fp. £74. Or places ſo alledged, be not ſuch from whence a l. de 0 


(i) See c. 23. come. Yet it hath been adjudged, That a fact laid iu pulfiy®ns; - 
Ws: * 1. of London, with ſome other addition, as in the pariſn of d. A (cy 
1. uy 225 Michael in Woodſtreet, London, or in the parith of x, uy one 
Het. 36. 118, Lawrence Jury, is good, without ſhewing the ward in which eugent t 


uch plac 
L appeal 
to the co 
of that 
and ap 


n the eng 


119. pariſh lies [15]. But theſe matters having been more 
4: 4/44 tt d of in th h f s. and alſo in the foreg 
(1) Sup. c. 23. treated of in the [o] chapter, of appeals, and allo in dde . 
1. 92, 93. part of this ſp] chapter, relating to the certainty of the tl 
m)9 33 the offence, I ſhall refer the reader thither, for the fuller 
e ſideration of them. N 

Sup. c. 23. . 92. a 
(n)7 H. 6. 36. VideRex v. White. Burrov! 333. (o) C. 23. ſ. 88, 89. gf, 9% 
(p) Sup. I. 76, 99, 78. (15) If there be two vills in a pariſh, the indictment 0a 
Mew in which of them the detendant lives, Sayer 119. Vide allo Burrow 337» - 


Sect. 84. It ſeems, that there is no need in an "= 
on a ſtatute, ſctting forth the deſcription which brings di, 
fendant within the purview of it, to ſet forth any Pace “ 
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* — — 


— 
>= 


25. 
e things happen with) 
* me eee a ſtatute makes it high treaſon for neces thy 
erlon born within the realm, and in popiſh orders, to come Tewiae ſup. 
b. or remain in the kingdom, &c. there is no need in an [a] 5 81. & c. 23. 
Qment on ſuch ſtatute to ihew in what place the defendant K 355 | 

- | 454 ynge 15. 
«born or ordained. Alſo it ſeems to be { b] agreed, That a Salkeld 288. 
fue of the place in which an offence is laid, will not be ma- Summary 464 
ul upon the evidence on not guilty pleaded, if the fact be Ste 


or INI TME Tr. np 
ed, which brought him within ſuch deſcrip- (a) Pep. 93, 24. 


o 1. c. 175 1. 
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3 P. Will. 439. 
Andrews 164. 
Foſter y. 1 Burrow 333. 


ved at ſome other place in the ſame county. 


Bat if there be no ſuch place in a county as that wherein 
bffence is laid in an appeal or indictment, all proceſs on ſuch 
iQment or appeal is made void by the ſtatute of 7 Hen. 5. and 
Jen. 5. c. 1. and 18 Hen. & c. 12. by the laſt of which 
tes it 13 recited, © That in the parliament holden in the ninth 
ear of Hen. 5. it was ordained, For that many people of 
alice cauſe often the king's liege people to be hppealed or in- 
ed in diverſe counties of treaſons or of felonies, ſuppoſing 9 Hen. g. c. £5. 
y the ſaid indictments or appeals, that the ſaid treaſons or ET 
ones were done in a certain place in ſuch a county, &c, 
here no ſuch place is in the ſame county, that the proceſs of 
te fame ſhall be void: and that the indictors, procurators 
dd confpirators ſhall be puniſhed by fine, &c. by the diſcre- 
enn of the juſtices, and alſo liable to writs of conſpiracy, and 
Ne te preſent ſtatute the above recited ſtatute is made perpe- 
5 . 5. It is obſervable, That the ſtatute made in the 
06 d year of Henry the fifth herein referred to ſeems to be 

lly o-:.ced by Keble and Pulton, who have no other ſtatute 
erung this matter made in the ninth year of Henry the 
excepting the firſt, which only confirms a ſtature made in 
event year of the ſame king concerning appeals and in- 
pents; and there is no other ſtatute whatſoever'in the 
th le) year of that king mentioned in Keble or Pulton, (e) Qu. vide 
nly one which requires the juſtices before the award of 9 Hen. s. c. 24 
agent to enquire by inqueſt of office, Whether there be 3 f 
uh place in the county as that wherein an offence is laid gf 
appeal or indictment. But this ſtatute ſeems only to ex- 
io the county of Lancafter, for it is directed to the chan- 
of that county, and recites, 'T hat perſons had been in- 
fand appealed in places falſly alledged in the ſaid county,” 
the enaQing part ſpeaks only of juſtices who had power, e _ 
"mine felonies in the ſaid county, and in the latter ex- i 
commands the ſaid chancellor to cauſe it to be proclaim- of W 
the ſame county, but - mentions no other. From all under the title 
4 e not how it can extend to any other county, and yet o ContPuncys 
"ae in bis [d] abridgement makes it equally extend to all (e Raſt. Sta- 


. However, (e) Raſtal im his collection of ſlatutes ſeems tutes, Conſpi- 
| to racy 3. ſo alſo 


Ruff head ſtat. 
P. 812. 


low, 


„it i 


* 
[ 


— 


: * 
(a) dann. to have ſet down the very ſtatute which is referred to h bY 
F. ff. 8 above recited ſtatute of 18 Hen. 6. c. 12. and this is de 4 9s. 


_* [a}ftill in force. ; 
All law pro- As tothe fifth point, viz. Where the body of an indie 
ceedings are may be vitiated by falſe or improper Latin, or the uſe of Engl 
the Ecol. inſtead of Latin; I ſhall endeavour to ſhew,. Where fi 
tongue. Latin wilt vitiate an indictment. - Where a word which i 
Vide intra ſ. 88 Latin. Where ſuch faults are holpen by an Anglice. 
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| $24, 86. As to the firſt of theſe particulars, it ſeen 

(b) 2 os be holden: generally in ſome (b] books, That no falſe Lan 
. 45. vitiate an indictment; and it ſeems to be holden by myly 
(c)s Coker 21. le Coke, That an indictment ſhall not be quaſhed for any f 
Vide Cro. El. concord between the ſubſtantive and adjective, as prefate g 
3 is or prefato regine, becauſe though the e xpreſſions be inen 
2 cus, yet they are Latin and ſignificant. Neither do I fnd 
opinion denied by any other authority, and therefore I K 


— a 
e 
« — 


pan — — 
2. - - 


cok 


P 


tio 
1 . it to be conſidered, Whether it may not ſtill be maintain th beer 
1 {d) Vide Cro. eſpecially [d] conſidering, That the ſenſe appears a fi t fatal 
=_ = 1G. clearly and expreſsly from ſuch Latin as if it had been newer 
"ol be properly expreſſed. And it ſeems alfo, That the like re d, 57 
6 e) Yelv.27,28 may be given for the cafe in [e] Yelverton, wherein an ind word 
ment of forcible entry, finding that the defendant nun 1 5 gene 
gium ingreſſum fecit, without adding the word in before m| Ih 15 
gium, was adjudged good; but it is ſaid in the bool, H | 
this is not falſe, though it be not fine Latin; by wich ch be 
ſeems to be implied, That if it had been falſe Latin; ü 25 
ha ve vitiated the indictment. 4 l 1 de 
| | * 
However, ir ſeems to be ſettled at this day, That an nd "mh 
ment againſt two or more, laying the fact charged again thy ts 
in the fingular number, is inſufficient ; as, where it finds Wo 
(f)Rex.v. A. and B. inſultum (f) fecit. The reaſon whereof perhaps Wn 3 
75 4. „ be this, That it appears ſomewhat doubtful upon the fa 4 85 
2 Keble gr. the indictment whether the jurors intended to charge ! * 


Vide Cro. Car, than one, becauſe the fact is laid in the fingular nul | h 
43. 873. which it ſeems abfurd to apply to more than one, and there 13 


fs) > the indictment is inſufficient for its uncertainty. Av 3 
489. Fulwood's cafe, wherein Croke reports the contrary to, O üb * 
| been relolyed, it is certain, That the verb in the oy 3 | 

: theres, the plural number. And as to the (h) caſes — af 
elv 224. 228. this kind have been amended in original writs, s 
2 Saunders 38. wentionem forteneant, and ſuch like; it may be anſwered, | lo it ſee 
Fiber Are. thoſe amendations were made by virtue of the ſtatute r prop 
| 8 amendments, which extend not to criminal proceedngy tt, or of 
is SM as to the caſe in fk} Bulſtrode's Reports, wherein 1 bevor. 
(k) aBalſt. 35. have been reſolved, That an indictment of felony 77 it ſeems 

. than one in the ſingular number was amended, „ | uſage, 


the defendants were adjudged to be hanged ; it may _ 
ed, That it doth not appear in what part of the indict 11 
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25 


ar number was put for the plural; neither is the faid re- 


lion, in whatſoever ſenſe it be taken, reconcileable with the 
' [1 BY 1 a ; 8 : 
authorities, as ſhall be more fully ſhewn under the twelfth _, 


If, / 8 ? ; 4 I 


uu it is faid ſa), That a fault of this kind is made good by fy otg mmm 81. : 


rand jury's finding the indictment billa vera againſt one of 465.—Sce allo 
d {> h be this, Rex. v. Field» 
tefendants only; the reaſon whereof perhaps may be this, fue, Ven 
It the uncertainty of the indictment is ſupplied by ſuch an 328. brats 
rſement. But this ſeems contrary to the authorities, re- B1LLA vera. 
g to this matter, cited in the ſecond ſection. Alſo it hath eee 46 
adjudged Ib), That where a bill of indictment lays the inc count 
in the plural number againſt two, and it is found villa vera of an indict- 
done of them only, it is good; and yet the verb in the pos and 1G. 
al number in the record muſt, after ſuch a finding, be ap- , the — 3 
only to one perſon; but to this it may be anſwered, That held good. 
eis no uncertainty either in the bill or indorſement. Alſo 


V 1 'F 5. 1 S'd * 2 
th been adjudged (e), That the word fo/vet inſtead of ſolvat, 8 . — 


2 Strange 870. 
Bar. K. B. 24. 
g. 87. As to the ſecond particular, wiz. Where the uſe 

word which is not Latin will vitiate an indictment.—It (d) c. Eliz. 83, 
generally agreed [d], That an indictment wholly in Qs Keb. 637. 
liſh is void, which ſeems to depend upon the ſtatute of 5 
aw. 3. e. 15. By which it is enacted, Thar all pleas vide Cowper 
ich be pleaded in any of of the king's courts ſhall be entered 222. 

add enrolled in Latin.” And from hence it ſeems clearly to 

I, That if any material part either of the body or caption 

1 indictment be expreſſed in a word which is not Latin, as 


be word (e) erectaverunt, inſtead of erexerunt, or (f) brachia [f]JC.Eliz. 137. 


* i fatal in a judgment; but that a new one ſhall be given. 
never 
e Teal 
1 ind 
mm 
e mul 
ok, 
which 
| it u 


xn 1nd 


inſt extra, inſtead of brachio, or (g) preſanta exiſiit inſtead (g) 1 Sid. 175: 
05 — the indictment is inſufficient ſexcept in ſome 44 
* caſes herein after ſet forth); for no one can ſay, that the 660. 5 
def Ling a Latin termination ro a word unknown in that Doug. 194. 


ge age, can make it become Latin: and if the want of one (h) S Coke 159, 
4 rial word may be ſupplied, why not the want of two, and 2 3 35» 
there I bath indeed been (li) holden, That a fault of this N. Bend. 33. 
As to | © 1Magingvit for imaginatus eſt, ave for avie, is amend- 1 Anderlunzgs 
%u original writ, which yet is denied by others, if it be G Le. 1, 2. 


TC biaicial pa : 4x Coke 45: 
cord i fbfiantial part. However, it ſeems certain, That ſuch C. Bi 
faults = muſt depend upon the ſtatutes of amendments, (k) 1 Salkeld 

extend (x not to criminal proceedings | £1; 6%, 
1 b ( / | P 85 + 5 
* WE 8 | : Vide ſup. ſect. 
* ems, That it is no leſs a fault to make uſe of a word 86. l 


gs. | i% proper Latin in another ſenſe, whether entirely dif- () 1 Bulſt. 103. 
: {ud in, or of a much larger extent, than that in which it is uſed, (M)Noy 88. 


inſt u * den (1) collis for colli, or (m) mala ars for veneficium. Fr . 
herel — agreed, That an abbreviation not juſtified by (n) s Sid. 178. 
eu de, as (n) wno without a daſh, for mino (o) R. Rs (o) 1 Salk. 149. 
tient T4424 fot 


- 


—— 


3 — — 


— — e * ” - - 
L * . - : 
= * —— , : — 4 n = 
5 ud — 
* - - — — — 2 
N 
+ uf 7. n — p N 5 
* ä q *> ES — * — 2 4 . 
7 2 e * 8 0 0 5 
— 2 p 
2 — p K ay — — — * i 
4 — , — : 
a _ 1 - * 8 
— * A n 


rr 
r 
e 2 


* » 

: 

1 

x 
. 
I 
| * 
2 
, 4 
| 1 
# 
. 
\ Fi 
. 
| boy 2 
. 
4 1 17 
P 
1 i 
. 4 D 
1 1 
ö 3 
if 3 
: * 
: By * N 
** 
| . 
4 
1 
4 
„ 
| 
; 
* 
7 ' 
OY 
2 
* 
7 
0 p 
x 
N. q 
b 
0 
ow 4 
7. 
4 
** 

345 
Vi Vt 
WJ 4 
Y 4 4 
. A 

1 7 
# +28 A 
* K. 2 

bo 19] 5 

SL." 7 
841 f 

* +» 4 

) 

# VE: q 

1 WY \ 

7 1 

e 

* 4 
e q 
e 1 

2 
E = 7 
' 1118 
„. * 
vis WC. 

17. 

1. vs 1 i 1 
22 6 
3 

4 "# .- 4 

1 TY 1 

19 
* . 1 

"v.42 

q * 
* 7 
[43 

* 1 1 

7 1 

13 

18 
BY, 5 
5 
N 
$92 

: . 1 

0557 

N 

. 

[ 7 
: * | 
11 
1 } 
$ 2. | 
me SN 
Y 1 
12 
bs. OL 
ſp OP 
N 

| % 

* 4 # 

EW 
BY 
$4 = 

7 
-u x 

5 3 
s $13" 
l 
AF; 1:48 | 
i Med 
$ z 1 
x L 
i up" bg "£ 
#t 4 
1 N 
9 
. 

1 . $ *d 
{$4} 4 
1. f 

175 


— 
—. 


23 


3 * a3 * 
* 4 — 
_ 


r 


8 8 2 IJ» 
we _ 
— 
I — I 
Po za IT: 
al = 
wats 7h 9, 
— 
= 


OF INDICTMENT. »þy 


for regni regis z or the expreſſion of a number of figure 
()Salked 195. are not (a) Roman, is equally fatal as it would have 
I . wholly to have omitted what you endeavour in ſuch mane 
Fe 102. expreſs. Alſo it hath been (b) adjudged, That an in 
z Modern 78. fition finding that J. S. ſeipſum emer ſit, &c. is inſufficiey.i 
N 2 140. cauſe emergo doth not ſignify to put into, but riſe out d. 
* — * water. (e) Alſo it is faid, That an indictment has been qui 
(e) 1 Sid. 140. ed for the words pace regia, inſtead of pace regis ; but it ape 
5 not what was the nature of the indiQment, nor in what part 
theſe words are uſed, and therefore I would ſuppoſe it to] 
been in ſuch part of ſome indictment wherein thoſe expre 
are ſo material that they cannot be rejected as ſurplus anti 
material; for it ſeeins to be a ſettled rule, That nothing yi 
may be ſo rejected ſhall vitiate an indictment; as where they 
(as . of the Lord is written in common (d) figures, but the year 
me king is well expreſſed, or where an indictment is ſaid u 
(e) C Eliz. 108. taken before J. S. and J. N. (e) duo jufticiariis, &c. Al 
ſeems, That the uſe of a word which 1s not proper Laty 
(eh 2 Jon. 39, (f) contrafacere, for counterfeiting, may be made pou | 
60 precedents. And there can be no doubt but that (g) term 
art, which are neceſſary in all indictments, as felonia, murin 
burglaria, and ſuch like, are good, though they be not m 
claſſical Latin; for they are of fuch a complex and penl 
ſignification as no proper Latin word will come up to. Al 
(k) 2 Levinz it hath been (h) adjudged, That a literal tranſlation of a ſay 
aal. into Latin is ſufficient, if intelligible, let it be never fo ind 
gant, as where it ſets forth that the defendant ſuper « 
ſuum proprium did forge, meaning, That he did it of hi 
head 4 


* 


x 
$4 


| (e)Dalt. c. 131: 
10 Coke 133. 


The word tNDICARI inſtead of IN DIeT ANI; and pIsTAIcTIe NI inſtead of u 
PRUCTIONEM, have been thought fatal. Parker's Cate, Hutton 56. So alſo avnt 
ALIA, as 4 deſcription of the South Sea Company, inſtead of AUSTRALIA, has et 
adjudged fatal. Strange 787. Ld. Raym. 1515, But in the caſe of the king and le 
Lonp MANSriELD ſaid, that the court had looked into all the caſes upon the ſub 
and that the true diſtinction is, even in the caſe of a variance, that where the omifiw 
addition of a letter does not change the word ſo as to make it 4NoTHER word, it i 
material. Cowper 230. Douglas 194. Vide alſo note, page 616, ſect. 36. 


2 Hale 169. $22. 88. As to the third particular, viz. What fas 
this kind are holden by an Anglicè. It ſeems to be hold 
generally in ſome books, That the nſe of a word which 

either not Latin at all, or not Latin in the ſenſe in which f 

Cr o. 17.231. uſed, may in many caſes be holpen by an Anglice, as (1) 


eceilw. 100. rawverunt, Anglicè did erect; (HH retes, Anglicè nets ; (I) peliiee, | 
3Bulſtrode178. plic? ſkins ; ollis (m) eriis, Anglicè braſs pots. But to this it muſh 


1575 * "7 anſwered, That as to the three firſt of theſe inſtances, what 11 
| 1 Sid. 318. 
(m)Cro Ja. 129 


concerning this matter is only ſpoken of by the bye, ande 
uot come into judgment ; and as ko the laſt of them it 1. 


_ 


* 


25. or INDICTMENT. 8 | "a „ 


That it doth not concern a criminal proceeding, but a (a): yy 99. 
= Jr 8 . 0 129. 20 
i action, and that after a verdict i And if the purport. of it be, . 33 


t an Anglice helps the uſe of a word that is not Latin in an Raymond 5. 
on of trover, though damage be expreſsly given for it, 3 Lev.-336. 
* contradicted by many other expreſs (d) reſolutions in (op Ketie, — 
ich it ſeems to have been taken as a ſettled rule, That (e) Noy 83. 
re damages are expreſsly given for a thing expreſſed by a Latch 186. 
d that is not Latin, it is no way helped by an Anglic?. Alſo 13 
bath been (b) adjudged, That an indictment for taking 10 Coke 133. 
bicas, Auglicè diſhes, is inſufficient ; and this is agreeable Vide i Lev. 204. 
rat is laid down as a ſettled rule in many [e] books, vix. e 25 5 
it where there is a proper Latin word for the thing intended (q) 8 . 
e expreſſed, no Anglicè will help an improper one, as it will Noy g. 
where there is [d] no proper Latin word, becauſe in ſuch a 6 * 
here is ſuch a neceſſity either to uſe a feigned one or none , Sid, 87. 

I Alſo it hath been adjudged, That where there is a proper 1 Jones 144. 
in word, an Anglicè cannot make good uſe of any other (Juen 8. 
er in a more [e] ſpecial or [f] extenſive ſignification than the (0 1 3 
in language will bear, as to make the words (g) malas artes 66. 

if witchcraft,” h] riſcus, a box full of linen, or (1) ful- (8) Noy 85. 
tecti, a field bed with a teſter and curtains; in which | —_ = 5 
the judges will take [K] no manner of notice of what (h Cro. Jac. 


es under the Anglicè beyond the ſtrict ſignification of the 664, 668. 
N | | | 8 2 Roll. 284, 
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n. 285. 


oo. 130. 132, 133+ (K) Cro, Jac. 664, 665. 2 Roll. 254,255. 10 Coke 130. 132, 133. 
But it is recited by 4 Geo. 2. c. 20. That many and 2 
reat miſchiefs do frequently happen to the ſubjeQs of this theſe by one 
ngdom from the proceedings in courts of juſtice being in 3 Comm. 
unknown language, &c, &c. And it is therefore enacted, 33% _ 
hat all proceedings whatſoever in any courts of juſtice in K. B. 5 
ngland, and in the court of Exchequer in Scotland, and by 268. 298. 271. 
Geo, 2. c. 14. ſ. 5. in Wales and Berwick upon Tweed, 334. 336-- 
ch concern the law and adminiſtration of juſtice, ſhall 

in the Engliſh tongue and language only, and not in 

uin or French, or any other tongue or language whatſo- 

er, and ſhall be written in ſuch a common legible hand 

dd charaQer, as the acts of parliament are uſually ingroſſ- 

L In, &c. and in words at length, and not abbreviated, 

nd all perſons eftending againſt this act ſhall forfeit fifty 

ful bands to any perſon who ſhall ſue for the ſame. But by 
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: J Geo. 2. c. 14. f. 5. their proceedings may be written or 
1 ited in the like way of expreſſing numbers by figures, h 


= bare been commonly uſed, and with ſuch abbreviations 
10 ee wu commonly uſed in the Engliſh language, nor 
* all the penalty aforeſaid be extended to the expreſſing the 
It "y oper or known names of writs or other proceſs or tech- 
wy | © words in the ſame language as hath been commonly 
"I + Nor ſhall this act extend to the certifying proceed- 
w_ 2 3 © _ 


me 
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4 ings in the court of admiralty ; nor by 6 Geo. 2. c 6, 
the court of receipt of exchequer in Scotland,” 


2/54 H ; Sea. 89. As to the ſixth point, vis. Where the offen 
—— 4 . indicted may be laid jointly, and where ſeverally; and wh 
2 Gee. 1. both jointly and ſeverally; and where the offences of {cy 


xoModernz3s. perſons may be laid in- one 'indictment. It ſeems cernj 


e peo 5 this day, That notwithſtanding the offence of ſeveral perl 
kins adj. M. Cannot but in all caſes be ſeveral becauſe the offence «fg 
3 Geo. 1. man cannot be the offence of another, but every one i 


7 He Ro anſwer ſeverally for his own crime; yet if it wholly ariſe f 


erg. Bir. any ſuch joint act, which in itſelf is criminal, without any have 
on & uxorem, gard to any particular perſonal default of the defendant, x 4 joi 
24 . joint (a) keeping of a gaming-houſe, or the (b) unlawful hu. 7 


\ 10Modernzzs. and carrying away of a deer, or (e) maintenance, or (0 en 
(f)Rexv. Haw- tion, &. The indictment or information may either ch 
kins, adj. M. the defendants jointly and ſeverally, as thus: quod [e] cuſth 
FB. Sy v. runt, & uterq ; eorum cuftoaruit 1 or, quod [ f] aſportaverint, 
Williams, adj, eorum uterg ; afſportavir; or may charge them jointly u 
M. 10. Anne, without charging them (g) ſeverally, becauſe it ſufficiently 
Hor WT ARE, pears from the conftruction_of law, That if they joined in 
4 Will. 3. . E er e ue band dom 
C. Car. 380, act, they could but be eac them guilty; and from hend 
3561. follows, That on ſuch indictment or information (h) fone 
| ws 2 the defendants may be acquitted, and others convicted; for 
- ne Orep law looks on the charge as ſeveral againft each, though 
Palin 367,368. words of it purport only a joint charge againſt all. 
(h) 2 R. Abr. ; | | | 
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ear & White, ay | = 7 Were 
4 Will. 3. 10 Modern 63. Foſter 329. N 50 
Dag ee e 2 ules and 
(iR. Abr. 8 1. But where the offence indicted doth not wholly ariſe WW: they 
5 Modern 189. the joint act of all the defendants, but from ſuch act I ſeen 
3 Re 174 with ſome perſonal and particular defect or omiſſion of es, {p] 
Coufirmed defendant, without which it would be no offence z- as the es com. 
Strange 623. lowing a joint trade without having ferved' a ſeven yea 
melt at. Abl. enticeſhip required by the ſtatute, in which caſe it mil 
4Burrow 2946. 25 * e 1 & make hims 
Barnard. K. B. the particular defect of each trader which mult m | 
56. See Alſo and one of them may offend againſt the ſtatute, and the l However 
Burrow 980, not, the indictment or information [i) mull charge. then ndiQine 
oor b lag rally and not jointly ; for it is abſurd to charge chem Joiner c. g 
. caſe is ſaid not Cauſe the offence of each defendant ariſes from a defect M7 and t 
to be Jaw, to himſelf. And for the like reaſon a joint indie 7 k 7 vio 
(k) 2 R. Abr. ſeyeral, for not [k] repairing the ſtreet before their houles the force 
Burr. 984. 81 . * ; 2 4 8 9 5 tulle /i 
een quaſhed [15], Na 
4 . — ; : | e | 
5 et” afeals 2 3 : . for perl Mfenc2, | 
eral defendants cannot be joined in one indictment for perjury ; at ntl 
ſe Grieg and one may de defirdus to have a certiorari, amd the 12 5 25 void 
the jury oa the trial of all may applyevidence to all that is but ges f o Wy Kitereupn 
921.—80 allo inRex v. Clendon, and others, where two were Join Ld Raymond Meet, cum 


1 c ! they were diſtinct offences. Strange 870. *. 
n all it But in the caſe Rex v. 1 | 
8 2 7 N „n gainſt both for the ſame libel, it was _— 33 10 205 
the eudon, held not to be law ; for cannot the king g, 

„% broke two heads inſtead of one ? Lid Mansfield, Burrow 98. 


\ 


7 * 


þ, 26. OF INDICTMENT T. | 24s 
Bat I do not find it ſettled in what caſes ſeveral offences of ſe- (a) Leon. 241* 
a i ed 2 - 2 di 455 22 { (b)zR.Abr. 81. 

oral perſans may be joined in one in ictment; for in ſome (a) Saikeld 382 
os indictments againſt ſeveral for ſeveral offences, as for a 1 Veorris 302. 
ecuſancy,: (b) following a trade without having ſerved anappren- (ca R. Ab. 8 t. 
133 inc the ſtr Kc. are ; irhour (d) Style 248. 

ceſhip, not (c) repairing the ſtreets, &c. are mentioned without 

: . | dard g „le Style 312. 
oy exception on this account. And it is holden, That one in- 7 C. Jas. 647. 
&nent againſt two Juſtices for not (d) inquiring of a riot, and 1 R. Abr. 781. 
indictment againſt two perſons for ſpeaking of the ſame (e) TURE 313. 
ords, may be maintained; and yet it is (f) agreed, that one 7272 Roll 164. 
gion lies not againſt ſeveral for the ſame words. Alſo in (g) (h)6Mod. 210. 
olle's reports an indictment againſt ſeveral for having inmates Strange 623. 
\ thei» houſes is ſaid to have been quaſhed ; becauſe it was but > Lakes: TIT 
pe joint ĩndictment againſt them all, whereas there ought to have 2 Sei. Caſ. 28. 
en ſeveral indictments againſt them. Alſo in the ſixth (b) Mo- 154. | 
reports, an indictment againſt ſeyeral for the negle& of a ine 1 EN 
y of faſting appointed by proclamation, is ſaid to have been Sed vide Burr. 
uſhed for the like reaſon. And this is certainly the moſt agree- 28. 
ſe to the rule of bringing actions upon penal ſtatutes, wherein + Brew m ro 
eral offences ſhall not be joined, except it be ig reſpect of ſome 100. 18. 
e ching to which all of them have a relation; as where ſeveral F. N. B. 171. 
join in a ſuit in the [x] admiralty for a contract on land, or in F. — e e 
deuring or giving an untrue verdict, or are privy to one another (K) N Dyer 
in maintenance of the ſame cauſe. . | ' 
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189. = 
3 it F 15 „ | AY (1) B.'Maiat. 
ough lt, go. As to the ſeventh point, viz. Whether the words 6 


'& armis be in any caſe neceſſary in the body of an indictment Skinner 428. 
comaion law. It is taken for granted in ſome [in] books, That 2 Hale 187. 

7 were neceſſary at common law in all indictmeuts for offen- Nee 
ich amount to an actual diſturbance of the peace, as re- cited in tbe 
ules and aflaults, and ſuch like; yet I do In] not find it agreed, next ſe&. qu. 
ut they were ever neceſſary in ſuch indictments, wherein it ſub. e. 23. ſect. 


uld ſeem abſurd to put them in, as in indictments for ſo] conſpi- { 2 Vet ſee pres. 
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n J es, {p] cheats, flanders, eſcapes, and ſuch like; or [q] nu- 37 H. 8. f. fl 
- Kes committed in a man's own ground. | PT PTAs» 1 8 e 1 
4 : EY : 12 4 + 


1 i „ Dalton c. 131. 
(p) 1 Keb. $62, Dalton c. 131. (4) Pop. 206, Cro. Car. 37 7. 


2 ” 
: 8 — — _ — — 
- —— 3 
— — F k : ; * . DC CE EEE _ - - 
7 — — oy » * * — * — 
8 — TY 8 - UE ES 2 — YL" bo Sons 8 . — — . — - 8 a . 0 us 
— . = ""_ 2 — 7 — — 1 a . > 28 4 * r p Be — . ty K — " N \ » . n, 
— Eg 4s —— n — poetry ec; #42 4k 14 . * N . r i 0 4. SIR EIT RD * S — © Ag 2 
Z 5 — 2 r yy, oe ec 3 x 6 PP IF 15. 9%: A SI P 7 Ie 50 r 
0 : a CY * —_ — — —— — —— 5 0 n © - d . þ . 9 » 
£52 a ; 4 4 4 — 2 8 255 ny I * 
4 (BY f F A _ - — * * ox =" 
hos. RY - . Me * — 2 -{ — hs 9 2 n =». 
— — 5 223 1 . - — hd — In * a > a 3 — * Lal - « * 
_ a ; . — 5 >, —— = - FT rai — * 2 , 
= & Fey C A : — 


hwever, there can be no doubt but that the omiſſion of them 
indictments of this kind, is made good by the ſtatute of 3% 
N. 5. c. 8. by which it is recited, That in all indictments of 
7 2nd treſpaſs, and divers others, it was common to uſe the 
ent rr vi H armis, and in divers of them to declare the manner 
the 'orce and arms, that is to ſay, vi & armis, videlicet, bacu- 
* arcubus & ſagittis, or other ſuch like words; where 
ua aps indicted had no ſuch weapons at the time of 
4 5, yet for lack of ſuch words the ſaid indictments were 

13 and had been avoided by writ of error or plea, &c.” 

on It is enacted, That theſe words wi &&9 armis, vi- 

et, cum baculis, cultellis, arcubus & fagittis, or other ſuch 
| Z 4 « like, 
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1 Levinz 126. the words wi & armis [16] ; and. many indictments have accord 


_ Vide Pop. 206: 
C. Ca. 377,378. TO 5 
(ic) Ia an in- becauſe the enacting part of the ſtatute ſays, That the word 


dictment for a 46 i & armis, videlicet, cum baculis, cultellis, Ec” are not necel 


are implied in ſuperfluous words baculis & cultellis, Sc. but not of the worl 
+ Chewordsn10- vi & armis, where they are proper and pertinent. But to thi 


run r, zr opinion, that the words vi & armis, whether put by themſelyg 


Bar. K. B. 138. enacting part of a ſtatute as to make it extend to all the miſchich 


Dalt. c. 131. Di et armis are ſtil] neceſſary, becauſe without them there can 


4 ® like, ſhall not of neceſſity be put in any indictment or in uiſ 
tion: Nor ſhall the parties indifted have any advantage by wn 
of error or plea or otherwiſe, to avoid any ſuch indi@tweng 
'< inquiſition for the want of theſe or the like words: But thy 

A the ſame 1nquiſitions and indictments, and every of they 
lacking the ſaid words, or any of them, ſhall be adjudged 5 

“ effectual to all intents, conſtructions and purpoles, as the fan 
« 1nquiſitions and indictments having the fame words in then” 


(1) 8. p. c. 94. Sect. 91. But notwithſtanding this ſtatue ſeems to be ſo expri 
2 Hevinz 221. as to all indictments, yet it is ſa] holden In many books, That in. 
1 290 dictments of treſpaſs, and ſuch like, are ſtill inſufficient withay 
1 Keble 101. ingly been quaſhed for want of them, where they are notingli 
2 Keble 1544 in ſome others, as [b} reſcuſſit, or ſe] manu forti, &c, But it ſeem 
difficult to aſſign any reaſon for theſe opinions, unleſs it be, ThllMrior « 


riot the words 


„ ee ſary, &c. the meaning was only to take away the neceſſity of thik 


—— 5 : 7 it may, be anſwered, That the preamble ſeems to complain of th 
PROSTRAVE- or uſed with thoſe other words, were in any caſe thought necel 
Brea 5 ſary in indictments; and it is moſt natural ſo to explain of an 
2 Seſſ. Caſ. 13. complained of in the preamble; beſides, the enacting part of th 


this ſec 
Oro. Car. 345. ſtature is expreſs, That indictments without theſe words ei | 


ra pace 


8 s armis, vidlclicet, baculis, cultellis, artulus et ſagittis, or any d don r 
3 Peere Will. them, ſhall. be as effectual as if they had been compriſed n= were 


464-  - © them;” and ſurely the words wi et armis cannot but be one 
OS | 1. prehended under theie words, n any of them.” amen 
2 Hale 117. Ts | S213 2 1 — Y „ indictn 
(c) B. 1. c. 64. It ĩs ſaid Id] indeed in Levinz's ſecond reports, That the vier =: 


ie. 44. That 


(d) 2 Lev. 241. no capiatur entered, nor fine to the king; but this is in effect! tortune 


- contradict the ſtatute, which ſays, that an indictment without inſtar 
| . thoſe words ſhall be as effectual to all intents, conſtructions an ues 
purpoſes, as an indictment with them. Beſides, will any ove fy adding 

That there can be no capiatur, nor fine to the king upon indie ments 

ments of cheats, conſpiracies and ſuch like? Wheren yet ! ds cn 

ſeems to be agreed, that thoſe words are not neceſſary. And much | 

te) c. Jac. 472, azreeably hereto, the court of king's bench has (e) often refuſed 4 


473: to quath indictments of treſspaſs for want of thoſe words. How 
VideC. Jac. eyer, it is certainly ſafe and adviſeable to make ule of ten 
2 Pult. 208. where they are proper and pertinent, if it be to no other pu 


Dalton c. 131. poſe than to aggravate the offence. 
Lamb. B. 4. c. . ; i i 
8. . 5025 3 ; EO 91 
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$A. 92. 33 | | 
fary in the body of. an indictment at common law to lay the 
ent of nee contra pacem. Inaſmuch as all offences whatſoever which 2 Hale 188. 

t the ſubject to a publick proſecution ſeem in general to be fo, as Sec the caſes 

+ are breaches of the law, and in that reſpect tend to the diſ- 3 — wi 
dane of the quiet and peaceable government ot the king over Rin + aun — 
people, it ſeems to be a good general (a) rule, That no in- Cro. Eliz. 186. 
ment or information, far an offence, capital or not capital, 5 Modern 128. 


1 tas F wy Kebl . 
As to the eighth point, vis. Whether it be ne 1 


inſt the common law or ſtatute, can be good, except it ex- by all the judge 
pelo ſuppoſe ſuch offence to have been done againſt the peace es in Rex v, 
hat in the king or kings, in whoſe reign (1 7) or reigns it was com- — 
1thaxt ted. "T0 A ; 

ceord Ju a age UTI QTY CN 2g; F | 
mplel Ard accordingly I find, that every precedent of an indictment (b) Co. Ent. 
{cen Coke's entries, whether for (b) treaſon, or ſc] felony, or Id] 2 886 * 
 ThalMWrior offences, expreſsly lays the offence againſt the peace of — 352. 2 
words king, except only in four inſtances, whereof the one is of 356. 358, 359. 
nec: indictment for a fe] nuſance for not repairing the highway, (4) Co. Ent. 
f tho c if it may be maintained, ſeems to depend chiefly on this = 353. 361, 
ſon, That the offence is of ſuch a nature, tliat a man may be (e) Co. Ent. 
to ti ell guilty of it in his own ground as in that of another; and 358. „. 

1 of therefore it hath been If] holden, That it needs not be laid againſt © ) 1 


eye peace, becauſe the laying it in ſuch manner may ſeem to im- 82, 83z. | 

necel ſomewhat of force or treſpaſs againſt the perſon or poſſeſ- Con. Cro. Car 
in te of another ; but it ſeems difficult to reconcile this opinion 584. | 
iſche e thoſe many reſolutions taken notice of in the following part 


t of th this ſection, by which indictments, for want of theſe words, 

ls 0; ONT face, have been adjudged inſufficient, where the offences 

any d on no other account be ſaid to be againſt the peace, than as 

riſed mT” were breaches of the law, as all nuſances certainly are. 

e one (3) other of the ſaid inſtances in Coke's entries is, of an 90 Co. Ent. ee ;. 
ment of homicide by miſad venture, and one other (h) of (b) Co. Ent. 254. 
nd&ment of homicide in ſelf-defence: but theſe precedents, 
e won er may be maintained, ſeem to depend chiefly on this rea- 

_ That ſuch offences are ſuppoſed: to be owing rather to the 

Fort fortune than fault of the party. And the (i) fourth of the 1) Co. Ent. 363. 
inſtances, is of an indictment of perjury on the ſtatute, which . 

ludes in contemptum Reginæ, Sc. et contra formam flatuti, with- 


ons ant | 
we lay adding contra pacem, But Y Raſtal's precedents, both of in- IK] Raftal 263. 
indie "ents of felony, and of inferior offences, do as often omit the _ 

jet Us contra pacem, as make uſe of them. However, certainly 
euch greater number of precedents expreſsly conclude contra 

refuſed and the authority of theſe is much ſtrengthened by thoſe | 

How } caſes in the report, wherein indictments and informations (1) R. Ab 82. 
ef them to have been quaſhed for want of the words contra pacem; i) + 
er pr erments and informations for (1) barratry, Im] forgery, (n) (n) 1 Mod, 78. 

ung a ſervant without a teſtimonial from his laſt maſter, [o] (*)3Keble7go, 
Et fo following 3 


6 Modern 1:8, 
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elverton 66. 


2 Hale 188.189. that the commencement of the wrong, whichis as much ind 


| — tor „ ſaid, that the indictment had been good, becauſe it ſhayl| 


* 


odor INDIOTMENT.: 7 
[a]:iKeble474. following a, trade without having ved 5 apprenticed; 
55% Keble 36. erecting a'cottage, [b] aſſault and battery, Hive. "ey 


Le] Raſtal 49. But it ſeems clear from all the precedents, that neither wi 
p Keble 360. formation (e) qui tam, on. a penal ſtature, nor an infornyiyl 
8 the king for an (d) intruſion, or other ſe] wrong of a cin 
{4} Raſta 412. done to his lands, goods or revenues, need the words cha- 
Co. Ent. 372. t 0 1 Ib 74 $52 ho 2 1% 
290. (e) Raſtal 410. Co. Ent. 399. 1 


Sed. 93. If the offence indicted be expreſsly laid, ph 

the reign of one king, and partly in the reign of another, ax 

J. S. is indicted for having erected a wear in the time of que 

Elizabeth, and continued-tt in the time of king James, andihy 

upon the indictors conclude, 1529 ſo the wear was ered 

4 continued contra pacem regis, Ic. without adding contra pun 
6 1 per reginæ, the indictment is [f] inſufficient; —— i appen 
F. Brief as. as the continuance, was in the reign. of queen Elizabel. ; 
©... + conſequently, if a crime, muſt have been againſt the pen 
Le Yelv. 66. ber reign. © Bur if the indictors had concluded only, The! 
4 fl. 6. 4. ſo continued the wear contra pacem domini regis, Ac. and hal 
F: Brief 25. the erection of it by way of recital or inducentent only, 1b 


me oth 


Hei. ( 
any of 
to be 
e bene 
ence 


ch prof 


? 


Burr. 1992. taken as an indictment for the continuance only. 


Sec. 904 As tothe ninth point, viz, Whether it be net 
fary in the body of an indictment at common law, to lay the 
fence contra coronam et dignitatem regis; it is obſervable, tht! 

the precedents of indictinents in Coke's entries, cited in the i 
' ty-fourth ſection, which lay the offence contra pacem, Jay il 


Th] Raſtal 263 
I Jz Bulſt. 288 
Aleyn 49, 50. 


G R. Abr. 52. contra coronam et dignitatem, &c. Yet not one of h. Raltal n 13 Cong 
2 = = or cedents doth ſo. Neither do I find any one caſe wherein ut hal adtic 
the precedents dictment againſt which no other exception could be tales, 

in Tremains been adjudged [1] inſufficient for the want of theſe words. | And ag 


Ent.agree with on the contrary 1 find it expreſsly reſolved in jk] Holbrooksa Ine boo] 


che precedents That an indictment of a riot is good without them, e ben 
"0: i | e ; ble of! 
(1)Co.Eat.353, Sec. 95. As to the tenth point, vis. Whether it bs the 


363. farv in the body of an indictment at common Jaw, to la tel cauſe b 
Rattal 263. g : 


(m) Co. Ent. fence in contemptum regis, It is ſo laid in ſome waren Ned 
362. ferior crimes in [1] Coke and Raſtal, and in others [m] not. 4 urſe. of 
Raftal 263: it is ſo laid, with the addition of the clauſe contra lg. anend 
[n} Co. Ent. in every information of intruſion upon the king's lands er of 


> Yi ba 1 Coke and ſo] Raſtal, and alſo in an information in fp C, k ein b 


3 . 1 

1 Coke 16. 26. for a trover and converſion of the king's goods. But u tie col 
[0] Raſtal 412. two informations for . mines claimed by the king, wick! e mene 
1 Co. Ent. 390 N : | | "= 

1% Raſtal 40. | 


den 310. 
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> ouly precedents I find of this kind, the ſuppoſed injury is 
d only ad damnum regis, without either of the ſaid clauſes. 
cher do I find either of them in any indiQtment-of treaſon 
felony, nor in any information gui iam in Coke or Raſtal. 55 
d though it —_ to be admitted in the year book of (a) 4 (a) 4 H. 6. 4. 
n. 6. that in an action on a ſtatute it is neceffary to conclude, F. Brief, 28. 
emtemptum domini regis, yet in (b) Lutwych's Entries it is * G n 
ener omitted than uſed, and no exception appears to have 139. 165, 167. 
en taken for the omiſſion. ks N 


$4, 96. As to the eleventh point, vis. Whether it be 
ſary in an indictment at common law to lay the offence 
i, I cannot find this word uſed in any one of Coke's or 
tals precedents of indictments; neither do I find any 


preſsly (d) adjudged, That it is not neceſſary in an indictment ORAL. 


2 riot, becauſe the act itſelf contained in the indictment ſo 
tinly appears to be unlawful. But where a ſtatute uſes the 
rd unlawfully in the deſcription of an offence, it is certain 
tan indictment grounded on it muſt uſe the word illicite, or 
me other tantamount. | a 


geg. 979. As to the twelfth point, viz, Whether a defect por the riſe and 
any of the particulars above mentioned be amendable, I take hiſtory of a- 
to be (e) ſettled, That no criminal proſecution is within 3 

e benefit of any of the ſtatutes of amendments (18) ; from — N 
ence it follows, that no amendment can be admitted in any (e) 1 Jon. 421. 
cl proſecution, but ſuch only as is allowed by the common 2 Salk. 51, $2. 


6Mod.268, & c. 
h Vide ſup. c. 23. 
y it | ſect. 129. 

* 1 Sid. 66. 

* 15 Confirmed by Ld Mansfield, Burr. 2525. Sed vide Douglas 115. with reſpect to 
in At ba] actions. | : 

cen, 1 

ke | And agreeably here to I find it laid down as (f) principle in (f) r Keb. 252. 


ne books, That the body of an indiQment removed into the 2 Keble 580. 
gs bench from any inferior court whatſoever, except only vin 48. 
ve of London, can in no caſe be amended. But it is (s) ſaid, 2 Keble 141, 
ar the body of an indiè nent from London may be ainended, 142. Con 
eſe by. the city- charter a tenor of the record only can be z. Bulrode 35. 


| | Keb. 
moved {rom thence (19) (h). And it ſeems, That by the . 


| 


. 4 le of the king's bench, a rule may be made on any coroner 232. 

1 unend even the body of his inqueſt by his notes in a mere , ble 371. 

nl ter of form, But I do not find it any where holden, That 0 ere 
pl | en be done after it is filed, by which it becomes a record extendsto Mid- 
Ln, le court; and then the ſame objection ſeems to lie againſt dieſex as wel! 

kick | ; O 25 London. 


amendment of it, as of an indictment. 1 Keble 871. 
1 See B. 1. ©, 27. ſed. 16. 


But 
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be king 


. (4)1Saund.249. But it ſeems to be (a) agreed, That the caption of the ind 
3 Wy. 7 7>'. ment from any place may, upon motion, be amended by | 
: — 8 clerk of the aſſizes or of the peace, ſo as to (b) make it ae 
() C. Jac. with the original record at any time during the fame tern; 
276, 277- * which it came in, (c) but not in A ſubſequent term. But Ih 
. known it. holden, That the caption of an inquiſition cannee | 
Rex v. Atkin: amended at any time after filed, any more than the boch 
Trin. zs Geo. 3. the reaſon whereof perhaps may be this, that the Caption ben 
1 part of, and drawn at the ſame time with the inquiſition, great 
2 1 4 2s. exactneſs is required in it than in that of an indictment, wig 
10 Ed. 4. 15. is left as a thing of courſe to be drawn up by the clerk of t 


4 


court, when occaſion ſhall require. 


WT Alſo by the opinion of two judges againſt that of tuo, f 
(4) 1 R. Abr. want vf continuances in the record of an attainder of felony ({ 
196. cannot be amended by the certificate of the clerk of the ally 
e af. eſpecially if the king ſignify his pleaſure, that he doth not del 
52. any amendment. And it ſeems to be (e) ſettled at this & 
7 e haves That no diſcontinuance is amendable in any criminal proſecutig 
meh py” 75 (f) without conſent. But it hath been (g) adjudged, That 
F. Amend. 59. mere miſpriſion in the joining of an iſſue in a criminal pra 
Bil. dr procefg. cution, as where the word fmiliter, &c. is omitted, muy | 
t XD amended at any time. Alſo it hath been (h) adjudged, Thatt 
525 H. 7.49. direction of a wenire vicecomitibus of ſuch a place, which isn 
F. Amend. 78. turned by J. S. vicecomite, may be amended on the oath of I 
(s)C. Jac. 502. that there is but one ſheriff of the place, which is himſelf, A 
2 Roll” 6. it is every day's practice to amend (i criminal information, 
(h) Keble 950, and the pleadings thereon by rule of court, while all is in pape 
7976 5 And [k] guzre if the record may not be ſo amended by ! 
Vide 8 Coke paper · book at any time before judgment. 
156. 
ee | ns | | 
[i] 1 Salk. 47. ; . . f ndments unde * 
; Vide R Wilkes. Burrows 2627. 2578. where the doQtrine of ame 
2 © ies) e. (k] Salkcld 47. Salkeld go. Vide i Keb. 452, C. Carl 
1 Levinz 169. 3 Levinz 430. 2 Burrow 758, 
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fatal, [ 
tals of t. 
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t was ho 


| ” Aſſizeyz. | See. 98. It ſeems to have been anciently the common p fatute.. 


. . . : . . . her 
8. H. 3.3. tice where an inditment appeared to be 8 bow 
S. p. &. 97. its uncertainty, or the want of proper legal words, 


13-290 - o - . f A. 101. 
F. Indick. 2, 3- the defendant to anſwer it; but if ir were found in the 


inſt 0 d, That 
} county in which the court fat, to award mma _ a 
B. Ida; 2. grand jury, to come into court and II] amend it. An 


. | terial] 
* is ile the gil 
FmJKelyng37. to be the common practice at Im] this day, wh 


pra it by t ie and e 

foe bv) free jury who found a bill 1s before the court, to _— ndiame, 
tat the time . . ra | 

| 2 ſworn. conſent in a matter of form, as the mn "0 : ; that th 


party, &c. 


8 | Wieregn 
| Went wi 

Seck. 99. Anp- now I am in the ſecond pee * 4» 

what ought to be the form of the body of an indictm 


A ſtatute, 


. or INDICTMENT. - 39 


For the better underſtanding whereof, having premiſed, that 
e ſame rules which have been already laid down concerning 
iqments at common law, are generally applicable to indictments 
farures, T ſhall in this place conſider ſuch matters only as * 
re peculiarly belong to the form of the body of an indictment 


n a ſtatute, under the following particulars ;— 


Firſt, Whether it be neceſſary that ſuch indictment recite the 
ute whereon it is grounded.—Secondly, What miſ-recitals of 
\ ſtatutes are fatal. —Thirdly, How far it is neceſlary to 
17 the offence indicted within the very words of the ſtatute. 
urthly, Whether an indictment grounded on a ſtatute, which 

I! not maintain it, may be made good, as an indictment at 
{mon law.—Fifthly, How far it is neceſſary to conclude contra 
un fatutt. g ; 


7. 100. As to the firſt particular vis. Whether it be ne- | 
that ſuch indictment recite the ſtatute whereon it is (a) SH. 7. 57, 

4 F. AR. ſur le 

unded, I take it to be (a) ſettled, that there is no neceflity Stat. 3. 20. 

uy indictment or information on a [b] publick ſtatute, to re- 2 R. Ab.. 79. 

lach ſtatute, whether the offence be ſuch only becauſe pro- ON * 

ſed, or be an evil in its own nature, and whether it be pro- 1 H. 6. 1. 

Ited by more than one ſtatute, or by one only. For the judges 4 Co. 48. 

bound ex officio to take notice of all public ſtatutes, ſe] and C E- 235. 


bi | 7 1 . C. Car. 229. 
#] re there are more than one by which an indictment or infor- N 8 
C0 an may be maintained, they will go upon that which is moſt 346. | 

| Act. ſur le 


be King's advantage. Stat. 4. Parl. 18. 


ä EN | butC.Eliz,187., 
(3.10. Dyer 159. B. Part, 78. B. Champ. 1. Shower 337. F. N. B. 55, cont. Qu. 
ern 140, 141. (b) Moor 468. 699. 4 Co. 13. 76. B. Avow. 5. B. Parl. 15, 3%. 
£172,192. le) Dyer 155, 346. 5 H. 7. 17. 6 Modern 140, Cro. Eliz, 187. 


0 the ſecond/particular, What miſ-recitals of ſuch ſtatutes 
tal, | ſhall endeavour. to ſhew ;—F irſt, Whether all miſ- 
al of the ſubſtantial part of the ſtatute are fatal.—Second- 
ar mil-recitals of the place or time at which the parlia- 
ws holden, — Thirdly, Whether a miſ-recital of the title 


on | | 4 
* ſatute, —F curthly, What other miſ-recitals are fatal. 

t0 | 8 ; ; : 
he f 01. As to the firſt of theſe particulars, it ſeems to be n 
ink t ec, That notwithſtanding there be no neceſſity to recite a hs, at 79. 


ute; yet if the proſecutor take upon him to do it, [d] Cre. Eliz. 236. 
mernlly vary from a ſubſtantial part of the purview of the 8. 


e ord 

8 Palmer 868. 
by t bent conclude contra formam flatuti prædicti, he vitiates 4 Coke Ks, 
n of "mnt (21); becauſe it / judicially appears to the See the taree 


b that there i no ſuch ſoundation for the proſecution, * 
1s expreſsly grounded; As where in an ſe] C. Car, 138, 


ch a concluſion, on the ſtatutes which prohi- 136. 


ug with ſtrong hand, the word wi is put for manu forti; 2 Hale 172. 
N F ö 1 Jones 194. 
(21) Vid.2 Hale 


173 le] C. Eliz. 93. 2 Bulſt. 259. 
or | 


(C Elz 236. ical nor legal Latin; (e) or where a ſtatute in deſeriting i 


Hobart 310. 


4 Inſt. 27. - parliament firſt holden in one year be continued by prorogi 


* 


356 : „5 INDICTMENT. . 1 
3 12, or where the word (a) nuncia is put for mendacia in ſuch a 
C. Car. 138. 


n. 25 


was N 
Qmen 
iRnel 
an the 
bunds. 
ſuch; 


indictment on the ſtatutes againft the tellers of lies of 5, 
(b)z Jon. 49.50. men; (b) or where the verb in a ſtatute which Expreſſez 0 
3 Keble 661. principal act wherein de offence conſiſts, is expreſſed in ſu 
an indictment on ſuch a ſtatute by a word which is neither by 


courts wherein it prokibits perſons to bring actions in ot 
names without their privity, calls them courts wherein pleas an 
holden in actions perſonal, &c. and you, in reciting it in ſuck 
(a) c. Jae. 362. indictment, (d) call them courts wherein pleas are holden 


Alſo it 
th the 
tute be 


$ee ſect. 108. any actions. rs of 
| A | FT 0 he day 

Sect. 102. Yet it ſeems that the following miſ-recitals of RF” 
at COU! 


; ſubſtantial part of the purview of a ſtatute in any indidne 


are not fatal; as the omiſſion of a ſynonymous word, having z ths of 


other meaning than what is fully expreſſed in the words whid thor g 

— are recited; or the joining of words which are either We ee 

ſynonymous, or much of the ſame ſenſe, as ſignifying ſuch ti ile 

ce) 2 Bulſt, 47. as generally include one another, as (e) the words malitin | den in 
407 59, 51, 52 contemptuose, &c. with a copulative, where the ſtatutes uſe (ation, 
53˙ disjunctive; or the uſing the ſingular number for the plural, ſuch is 

| | the plural for the ſingular, where the ſenſe is the fane; Feet 
(f) c. Car- Where in (f) reciting a ſtatute ſpeaking of ſuits in any con wo 


Sza, 323. You uſe the words in aliqua- curia; or where in reciting 


- ſtatute againſt diſturbing perſons in their open preaching, | Ce (f 


\ * Bulſt. 47, uſe the (g) words in apertis frædicutionibus. . 
: ha ſtatu 

N N 5 0 : ' fo 1 8 6 h 
(h) 4 coke 3. Sed. 103. Allo it (h) ſeems that no advantage can be ta 0 


1 Sid. 356. of a variance from any part of a private ſtatute, without ſhey 
ing it to the court in a proper manner, becauſe otherwiſe ſuc 


5 a deck. 10 
ſtatute ſhall be taken to be as it is recited. | 


dig. 
[tis ( 
at the m 
Ication, 
t 18 U 

85 agree 
e been { 


(i) B. Parl. 87. . Seck. 104. As to the ſecond of the particulars above me 
Ero. El. 853. tioned, viz, What miſ-recitals of the place or time at whi 
(k)Plowden79, the parliament was holden, arc fatal; (i) it ſeems to be g 
Pd rally agreed, That a miſ-recital of the place or day at vi 
Car. 136, s Cs en 717 
232. | the parliament was holden, vitiates an indictment. {k) 
3 Keble 468. a parliament was firſt holden on the twenty- eighth of bp 
2 Jones so. in the thirty-ſecond year of Henry the eighth, and afterwi 
Cro. Jac. 139- holden by prorogation on the twelfth of April the next jt 
C. Eltz. 243. and a ſtatute then made be recited, as made at 2 parliaut 
But Qu. by Holden on“ the twenty-eighth of April in the thirty ec 
© Ball ie. Fs of Henry the eighth : Or if a parliament be ſummit 
{1) Dyer 203. to meet on the twenty-third of January in ſuch a year,! 


22. before the meeting be prorogaed to the twenty fifth, and 


111, 139. þ n 0 5 
. as made in a parliament holden on the twenty-third: 


. 106 
td, VIS 
It is faic 
lng a ff 
ue is ex 
MS, 1s | 
ance ng 


holden, and a ſtatute made by ſuch parliament be 07 as 1. 
[ 


a ! { 
1 Brown, 109. to another, and then fit again, and a ſtatute made at fue 
Velverton 127. 3 3 Iden or be 
Dyer 95, 171. ſions be (m) recited as made in a parliament holden 0! 


Skinner 110, at ſuch ſecond year, (which is all one,) inſtead of laying 
111. » 60s | e 


1. 25 OF TND.FCT-MWENTF. 55% 
25 made at a ſeſſions of parliament then holden, and the in- 
ament conclude contra formam Aatuti prœdidti, the varlances in 
Qnels are fatal; for the court will not make any caſe better 
oa tbe record has made it; and therefore where that expreſsly _ 
nnd; it on the act of a ſuppoſed parliament, where there was 
ſuch act, the court will nor find one out to make it good. 
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Alſo it hath been (a) adjudged, That a repugnancy in ſetting 
the time when a parliameut was holden, is fatal, as if a 
inte be recited as made on ſuch a day, in the firſt and ſecond 
irs of ſuch a king, for it is impoſſible that one and the 
ke day ſhould be in two years. Allo it is holden in (b) Croke's ER 
horts, That an indictment was diſcharged for not ſhewing in [b]C.Eliz.106, 
WW parliament was holden; but no reaſon is given [c] Dyer 203. 
: this opinion, (c and it hath been adjudged, That the total 
bs. fon of the day when the parliament was holden, is no fault | 
* the recital of a ſtatute. Alſo it ſeems to be [d] agreed, That (d) Velver. 127. 
Wa rein ſuppoſing a ſtatute to have been made at a parliament g eee, 
til den in ſuch a year, when in truth it was then holden by pro- Dyer _— 
* bon, may be helped by the conſtant courſe of precedents up- 
* ſuch ſtatute. Alſo it ſeems to be ſe] agreed, That not only Le] C. Car. 23a, 
a ecital of the day whereon the parliament was holden, but pad. 
ſue; 5 . = 166 | almer 568. 
na miſ-recital of the purview of a ſtatute may be ſal ved by a Raymond 191 
au l concluſion contra formam flatuti, without adding prædic- 192. 5 
gy Ve. (f) But I do not find it ſettled, Whether a fault of this 3 Eeble 647. 
"v ca be helped by the defendant's admittance, that there 1s 33 140 
ha ſtatute as is ſuppoſed; and it will be difficult to maintain (f) Affirmed. 
t the party's admittance of what the court judicially knows S. Jac. 139. 


te contrary to the truth, can make good any indictment. 3 GED 


La] Moor $027 


of h 
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it ſhey 


c u 105. As to the third of the particulars above mention- 


vie. Whether the miſ-recital of the title of a ſtatute be fa- 
Itis (g) ſaid to have been holden by Sir Matthew Hale, ILS] Hardr. 324. 
e OS! the miſ-recital of the entitling of an act will not vitiate a 
it VO cation, becauſe it is no matter of ſubſtance : and a judg- 
be sn laid to have been lately given in the court of conimon | 
i I *2rccable to this opinion; but the contrary is [i] ſaid to 6 - _ = 


yy e been ſince adjudged in the court of king's bench. 
of Ap 


frerwa 
ext ſe 
arllame 


. 106. As to the fourth of the particulars above men- 

&, vis. What other miſ-recitals of a ſtatute are fatal. 

0 ts ſaid to rave been often adjudged, That a variance in (t) 2 R. Abr. 
erg a ftatut2 to commence after the making, where the 45 

uma We is xpreſs, that ir ſhall commence after the end of the 

* | ms, is fatal. But I take it to, be a ſettled rule, That a 
e e e ah pe ITT 
07 f : | ath preſcribed by ſtatute, Skinner 11. 52, 


the 
rorogit 


t ſuch! 
or be 
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„„ - OF- INDICTMENT, 


; 
| 
U 


* 


. pf of Rome, 
* I do declare in conſcience,” inſtead of I do declare, 
conſcience.” WY Ks „ 


the words © Sea of Rome” are put for © See of Ro 


* (a)C.Eliz,186, Alſo it ſeems to be (a) agreed; That a variance from au 
4 e- 2 terial part of a ſtatute does no hurt, (b) and therefore thatwk 
C. Sn, . a ſtatute contains ſeveral branches relating to ſeveral di 
136.864. matters, an omiſſion. of ſuch branches as no way relate to the | 
Jones 194. fence indicted does no hurt, becauſe they are nothing to the a 
G) Flow. 65. ſent purpoſe. Alſo it hath been adjudged, That every mi 
Dyer 103 cital even of ſuch branch is not fatal; as if it vary only in fu 
Hobart 226. part of the deſcription of the offence, as is put in only by 
3 Keble 662. of flouriſh, and ex abundanti, and makes no neceſſary inge 

| in the offence prohibited, nor needs any proof; as if ina pul 
le) c. car. i385, cution on the ſtatute of 12 Rich. 2. the (e) recital be that el 
136. viſe, ſpeak, or tell any falſe news, lies, or other ſuch falſe thy 
Palmer $65. Kc. unde diſcordia aut aligua lis (Anglicè Debates) inte- nau 


: yu _ del inter magnates S communitatem dlicti regni oriri poſſint ; wi l by 
the words of the ſtatute are, * That none ſhall deviſe, jy * 
« or tell any falſe news, lies, or other ſuch falſe thing,! 5 d: 

« whereof diſcord or any flander might ariſe within the 
realm; for the firſt words, wiz. * hat none ſhall devil, r a 
« any falſe news, lies, or other ſuch falſe things, &c.” we 1 
ly material. Indeed, as this caſe is reported by Croke, de bo: 

De a miſ-recital even in this part, for inſtead of © other falſe thin 
| Burrows 999. 


the recital is ſajd to mention“ other things” generally, omit 
the word © falſe ;” but I ſuppoſe that this is a miſtake of 
printer, and that there is no ſuch variance in the record d 
caſe, becauſe no exception is reported to have been taken u 


Seck. 107, But if a miſ-recital of ſuch a part of the pu 
of a ſtatute be not fatal, it ſeems @ fortiori to follow, Ii 


miſ-recital of the preamble is not material, where the {ubk ty rec 
tial part of the purview is well recited. And upon this uf 
chiefly, as I ſuppoſe, it hath been adjudged, That if in an ut had 
(d)Vide 3 Keb. on the (d) ſtatute of hue and cry for a robbery, the declare: 1c 
647. 661, 662. recite the preamble to ſpeak of the burning of houſes, Will in; 
2 Jones 31. the ſtatute mentions arſons generally, without any pana ther ſuc 
mention of the arſon of houſes; or in an action for the ſands niderir 
an earl, 2 Rich. 2. c. 5. if the declaration in reciting the pre are b 
ble mention only what relates to earls, &c. "oy _— al K 
concerning the other great officers, (e) yet the plainti may! would 
2 * aut judgment ſpecially kn verdict. And theſe reſolutions fe rplus 2 
3 Keble647. weaken the authority of Parker's Caſe reported by (£) Hut there 
Lide C. Jie ** wherein it was ſaid to have been holden by three judge e cpugn 
129. the opinion of Hobart, that the putting of the word we 0 
[{]Hne. 86, 87. indictari in the recital of the preamble of the ſaid ſtatute A reit 
. and cry, in a writ grounded thereupon, is fatal, le pain, 
1 hs | 0 make 


es in j 


4, I. 


Tn 
Set. 108: If an inditment on the eighth of | Henry the 
ch. in reciting that part of the ſtatute which declares in 
it actions the party grieved ſhall recover his damages, after 
ing mentioned recoveries by verdict, omit the [a] words (a)C.Eliz.186. 


ing the fine on a recovery by action difo domino regi, where 25 

re is nothing to make good the word do, [d] or recite the A 
ute relating to the bringing an action to be, if the party * Pn 

fer ſuch entry make any feoffment, &c.” where the words reef 


te it to be, © if any perſon be put out and diſſeiſed“ in the 697. 

junttive, where the words of the flatute are, if any per- 

ſon be put out or diſſeiſed“ in the disjunctive, the variances 

e been adjudged fatal. Vet [f] it hath been holden, That (f) C. Eliz. 305 
laſt of theſe is an immaterial variance, becauſe though the 

rd above mentioned be disjunctive in the, ſtature, they 

e always been expounded in the copulative.—Alſo it may 

queſtioned how far the reſt of theſe authorities may be law 

tis day, ſince of [g] late the court has not been ſo ſtrict in (8) 3 Red. 664+ 
tals as formerly; and if an indictment fully recite a ſtatute 

fr as it concerns indictments, a miſpriſion in what concerns 

r matters ſeems to be much helped by the authorities of the 

s above cited. . 


lt. 109. It hath been (h) adjudged, That a total omiſſion (h) 20 H. 6. 31, 
he clauſe of a ſtatute which ordains what the party ſhall 32. w_ 1 
et, does no hurt. Vet if the ſtatutes be wholly miſ-recited ; a. 
uch clauſe, as if the words (i) admitteret or forisfaceret be ments. 
n ſuch clauſe for amitteret and forisfaceret, the exception P. Brief 86. 
the variance ſeems to have greater weight. Yet if the 3 84 
d mi-recited be ſynonymous with the other which is Dyer 160. / 
ty recited, and the (k) whole purport of both as fully (i) C, Jac. 133. 
ſed in one word, which is properly recited, as if 155 — a 
had been uſed, as it certainly is in the caſe above ?*© 3 
l, wherein the word forisfaceret is rightly recited, and the 
f adnitteret miſ-recited, it may perhaps be queſtioned 
ther ſuch an exception would be fatal at this day, eſpecial- 
aldering that it is in a part of the ſtatute which might as 
bare been omitted in the recital ; and there is no variance 
rom a word wholly nugatory and ſuperfluous, and the 
e Would be complete by the rejecting the word miſtaken, 
plus and inſenſible. But if in the miſ-recital of ſuch a 
o there be ſuch a variance as carries with it a plain ma- 
| repugnaney to the intent of the ſtatute, (I) as where the (04 Co. 12, 13. 
6, * whoever ſhall do the ſame, ſhall incur the pain, &c.” 
thus recited, © whoever ſhall do the contrary, ſhall incur 
© pan, Kc.“ I do not well ſee how any thing can be 
1 make it good; for it is a general rule, that /m) repug- (m) Sup. ſ. 62, 
q - indictments are fatal, and the proſggutor himſelf 3 

1 Aa declares, 


0 INDICTMENT: | _ 


or in any other manner z” or uſe the [bi words \afiſm nove (b)C.Eliz.393. 
ſeiſnæ for afiſam nove tiſſeifine ; [c] or recite the ſtatute, as (c) 1 Bulſt. 218. 


«if after ſuch entry any feoffment be made,” or [e] (e)C. Elia. ge, 
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„„ er INDICTMENT, y 
| declares, That not choſe who do the thing indiQed, but dh 
Who do-it not, are within the penalty of the ſtatute, 


the 
no! 
at: 


det 


| hou 


8585 Eliz.c3e. Sed. 110. As to the third particular, vis. How fr; 
20 Ara ain neceſſary to bring the offence. indicted within the very war 
this leckt. of the ſtature. 1 rake it for a genefal rule, that (a) uebi 
C. Eliz. 749, ſtatute be recited,, neither the words contra (b) formum ſay 
8 nor any periphraſis, intendment or (e) coneluſion will ml 
B e g. good an indictment, which does not bring the fact profit 
177, 264. or commanded, in the doing or not doing whereof the of 
| Forteicue 32. conſiſts, within all the material words of the ftatute. 4 
4 . ho upon this ground it hath been reſolved, That an indifuen 

1 2 Roll. 24, 263. Tape finding that the defendant ſuch a day and place, & 
= Leonard 211. B. felonice cepit & eam ; adtunc & ibidem carnaliter cognovit, 
21 Coke 58. contra woluntatem ſuam, c. is not (d) fufficient without ! 


c. Eis. word rapuit; becauſe that is the word uſed by the fan 


eg 
ant 
Ich | 
tion 
men! 
tion. 
b the 


| . which makes the offence felony. Alſo it hath been N prof 
2 v. ot judged, That indictments for perjury on 5 Eliz. c. 9. own bp 
oy Al * the words woluntarie & corruptè, in ſetting forth the ſwearnf 7 
cd) 9 Ed. 4.26. and indictments for ſtriking in a church on 5 & 6 Edw. Ge | 15 
B. adler. 7. f] omitting the words © to the intent to ffrike, &.” and fi. 
ker C,“ dictments for aiding the procurers of the pope's bull from 
147, 201. 13 Eliz. e. 4. Ig] omitting the words to the intent to! bo 
2 Leonard 211. forth, &c. the uſurped power, &c.” and indictments for f wp 


Co. Eat. 367, ſtalling on 5 & 6 Edw. 6. c. 14. ſetting forth, That the 


68. . . f. 
Te C. Eliz. 231 fendant bought certain goods of J. S. which he was about 5 , 
2 Lakes 188. ſell at ſuch a market; but ſh} not expreſsly alledging, f i 
N WD: ſuch goods were then coming to ſuch market to be fol . 
01 Roll rl. and (1) indictments for ingroſſing on the ſame ſtatute, ſen * 

R. 1. c. 80. forth, that the defendant bought ſo much corn, &c. with 

1. 12, 13. alledging, that © he ingrofled, &c. by buying, &e.“ aud 
| $i) 4 —_ 39. jndictments for treaſon in compaſling the king's death 3 
I. 15, 20. 25 Edw. 3. having neither the word © compaſs” nor ina in 2: 
. elyog 4 « &c.” cannot be taken as indictments on ſuch ttatutes. ! = s 
„1. C. 17. 0. 2 4 2 5 ; | na ( 
Cl) 11 Coke 58, the like hath been adjudged in many other (1) caſes (21) ha 

Dyer 346. | | RE tf. 

2 Roll. 227, 263. Sup. ſec. 104, 2 Roll. Abr. 81. 9 Ed. 4. 26, 27. (21) Videth "At no 
190, 191. Cro. Car. 283, And where the words of a ſtatute are DESCRIPTIVE OFT Ipectal 
MATURE or THE OFFENCE; Or the FuRvigew of the ſtatute; or are NECKSSAV FE 
4 GIVE 4 SUMMARY JURISDICTION, the indictment muſt follow the very words. 1 the gef 
1 row 1037. But it is ſaid the new exemptians in à penal ſtatute need not be i ue defe 
0 Black, 230. | | | plea c. 
| ZN : | 3 (an hay 
/| Seck. 111. Neither doth it ſeem to be always ſuffcen defect 7 
1 purſue the very words of the ſtatute, unleſs by ſo doing] d 2 ſung 
Wl 2 _.- fully, directly, and expreſsly alledge the fact, in the coin u thoulc 
. not doing whereof the offence confiſts, without any the tle defe 


(m) C. Eliz. og uncertainty or ambiguity ; for it hath been ( m/ adjudged, # ef all; 


an indictment for perjury on 5 Eliz. c. 9. ſetting forth, k 


114. 
$ Report 
J en, 4. 

ls grou 


| | of 
the defendant tacto per fe ſacro evangelio falſo depo, 8 
not good without directly ſhewing that he was wor, 


a” 


= 
* 


„„ oke TM ENT. „ 


hath been (a) adjudged, That an information on the 1 8 Hen. (a) 2Leon. 38, 
© 17. for not abating fo much of the. price. of wine ſold, 39. | 

che veſſels wanted of the ſtarure-meaſure, is inſufficient, if it & 
not exprefsly ſhew how much they wanted. Allo it is ſaid, 
ir an indictment on the ſtatute of uſury, ſetting forth, that 
geſendant took more than five in the hundred, is not good, 
out ſhewing in particular how much. 5 15 


LS 


ar i 
' Wort 
les 
| ſcat 
| mul 
Ohlbie 
ö OJend 
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6 112. As to the deſcription of the perſon of the de- 
ant, in order to bring him within the purview of a ſtatute, 7 
ich extends only to Tuch kind of perſons as are ſpecially | 
tioned in it, It is a good (b) general rule, that every in- (b)Pop. 93,94. 


ſ 


ment 


1 eat wuſt bring the defendant within all the deſcriptions pes B. 1. c. 10. 
vit, toned in the body of the act, except they are ſuch as carry 2 Leonard g. 


10ut f 
e hn 
Olic 
earn 
. 6. e. 
and! 
bulls ( 
nt to! 
for f 
t the d 
about 
ing, (1 


be fol 


them the Hare denial of a matter, the affirmation whereof Qa. 2 Keb. 382. 
proper and natural plea for the defendanr, \as where it is 
ted, „ That all perſons having no reaſonable excuſe. to be 

bent, ſhalf go to their pariſh church, &c.“ in which caſe ir 
id, that it is not neceſſary to ſhew, that the defendant had 
reaſonable excuſe, for this will come moſt properly in queſ- 
from the plea of the defendant. Alſo it ſeems that there 
o need in deſcribing the defendant to ſet forth the place 
rethe thing happened, which brought him within the de- | 3 
tion, as hath been more fully ſhewn in the eighty- fourth (e) Moor 606. 

m. Alſo it hath been adjudged, That it is (c) ſufficient in 3 by 
bing the defendant to ſay, That he exiſtens ſo and fo, as 2 Levinz . 4 
tute mentions, did the fact, without alledging that he was 2 Roll. 226.- 


the time of the fact; for that ſhall be intended, as hath Con: s Roll,” 


e ſe | K . ; . i 263, EF p 
„ere fully ſhewn in the fixry-firſt ſection. Q:.Raym. 378. 
= Ph 0 1 Keble 882. 
{ J _ 
au 11, 113. It ſeems (d) agreed, That there is no need to al- (d) Pop. 93,94. - 
« i TE! an indictment, that the defendant is not within the 13 
5 ; EV © 


it of the proviſoes of a ſtatute whereon it is founded; and Sail 32. 
hath been (e) adjudged, even as to thoſe ſtatutes which in 2Hale 170,171. 
purview exprefsly take notice of the proviſoes, as by ſay- (e) Pop. 93,94. 
mat none ſhall do the thing prohibited, otherwiſe than in ; 
ipectal caſes, &c. as are expreſſed in this act. But as I 

l, 2 conyiction on a penal ſtatute ought expreſsly to ſnew, 

tie defendant is not within any of its proviſoes; for fince _ 

plea can be admitted to ſuch a conviction, and the defen- (f) Qu. Sale. 
en have no remedy againſt it, but from an exception to 81. 

defect appearing in the face of it, and all the proceedings 


tes, ! 


1). 


Vide 1K 
v4 OFT 
CKSS ANY 

' 
votds. ! 


be let! 


Caffcient 


doing WP + fuinmary manner, it is but reaſonable that ſuch a con- 

F: iy u ould have the higheſt certainty, and fatisfy the court, 

y the the defendant had no ſuch matter in his favour as the ſta- Deus air 
dged, # bet allows him to plead. EY | ee 
fort, 

ſuit 7 114. Ir ſeems to be laid down as a general rule in (g) (e) Savil 33. 


vorh. $ Report, which is alſo confirmed by the year-book of Sup. c. 23. 1.63, 
E. + pl. 14. That if the ſtatute whereon an indiQ- 3 pc. 8. N 
Tuned be particularly recited; the general con- 


Aa 2 | cluſion, 


Ul h > 
a * 
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OF INDICTMENT, I. 
cluſion, contra formam fatuti, after the allegation of the 
will ſupply an omiſſion in it of a circumſtance mention; 
the ſtature, which would be fatal without ſuch a reciul 
- concluſion ; for ſiuce the ſtatute is particularly recited, and 
defendant charged with haying done the offence aging 
g form of it; and it is impoſſible that he could ſo have done 

| any circumſtance expreſsly required by the ſtatute had by 
wanting; it ſeems that the offence may properly enough 

faid to be as fully ſet forth in the very words of the ſtatue 

if ſuch words had been repeated in the allegation of the ofa 

according to the common rule, that werba relata oc ms 

operantur per referentiam ut ineſſe wideantur. Neither dj 

this contradided by any of the reſolutions in the pre 
ſeections; for it does not appear that there was ſuch a my 

ej Duraford and concluſion in any of the indictments therein referred u 
aud Eaſt 251, Yer notwithſtanding the omiſſion of a circumſtance meniq 
2 in a ſtature, may perhaps in ſuch manner be holpen; it {s 
that the want of a certain deſcription of the time or ple, 

things or perſons concerned, or of the concluſion contra jay 

I. or an expreſs and direct allegation of the fact itſelf, can 
(b) z Roll 46. To ſupplied ; for ſuch omiffions (b) vitiate an indictment dn 
ſeems contra, in the very words of the act. : 
te) C.Eliz.23i Sed. 11 5. As to the fourth particular, vis. Whethera 
37; 097 416. Jietment grounded on a ſtatute which will not maintain in! 
Noy 171, 192, he made good as an indictmentat common law, It ſeems forne 
5 Coke 99. to have been ſc] generally taken for granted, that no indict 


2 Roll. 263. hatſoever which is grounded on a ſtatute, and concludesa 
C. Car. 465.. 


2Keble 26, $66 fermam fiatuti, and cannot be made good by the ſtatute, an | 
6 Modern 17. maintained as an indictment of an offence at common! ment a 
2 R. Abr. 82, The chief reaſon whereof ſeems to be this, That it appears MM" ofte: 
| 7 pc the proſecution is intended to be grounded on a founda d at th 
(d) Sum. 58. which will not ſupport it. But the contrary ſeems to i at con 


2 Hale 191. been adjudged in [d] Page's caſe, wherein it was reſolved fatuti, 
* — — if perſons be indicted ſpecially on the ſtatute of ſtabbing Wy! 
(e) 1 Sid. 420. the evidence be not ſufficient to bring them within the ft 
4 Keble 138. they may be found guilty of general manſlaughter at coll 8. 117 
1 _— law, and that the words contra formam ftatuti ſhall be t oltence 
| 1 — i. as ſenſeleſs, where the offence is prohibited by the c]. iter or 
Hil. 5 Geo. 1. only. And the ſame hath been ſince [e] adjudged * ταν]N © 


1 Cowper 648. f | j 31 in an infom ut alt 
(2) Vide allo ſtatutes; and, as I took it, was lately agreed b f, 


Rex v. Smith, againſt the city of [f] Norwich [g]. i 
4 


rin. 20Geo.3, 
f contra 


Doug. 441,445. 3 4 
| 4 Seck. 116. As to the fifth particular, OV far it = 
ceſſary for an indictment on a ſtatute, ro conclude nr | | 
HK (194 — It ſeems that judgment on a ſtatute ſhall in no cd h That 
| given on an indictment, which does not fo conclult; 1 
granting that ſuch judgment may in ſome caſes be gi ven 
action brought at common law, without reference? a 


© wher 
1 Utes, 


3 OF INDICTMEN * 357 


13 it is (a) ſaid, that judgment on 8 Hen. 6. e. 9. may be (a) 9H. 6. 2. 
] it of aſſi f novel diffei „B. Act. ſ. le 
jon the old common law writ of aſſe of novel diſſeiſin, yet 87. . 
11 not follow, That ſuch judgment can in any caſe be given An inditment 
n indictment drawn as for an offence at common law, with- for an offence 
ny reference to ſtatute. For as to the faid caſe of an aſſize ©<a*<d by ſta- 
, 28 os 2 | ; tute is bad un- 
wel diſeifen, it may be faid that the ſtatute of $8 Hen. 6. ex- leſs it conclude 
ly ſays, © That the party may recover by ſuch writ ;” and coe | 
efore ſince there is no ſpecial writ of this kind formed upon 72 Man 
k ' ; * j _ 8 TATU TI. 
ſtatute, and the party has (b) no authority to make out a writ Douglas 445. 
ſelf in a new form, it is reaſonable that he may recover by Vide alſo Cow- 
d writ, But it (e) ſeems that judgment on this ſtatute can- per 30. 
be given on an action of treſpaſs in the common law form, o 112 702 
| uſe there is a ſpecial writ of treſpaſs in the (d) Regiſter B. Parl. 7. 
2 rent nded on the ſtatute; and it ſeems. to be (e) agreed, That (4) Reg. 289. 
| is a ſpecial writ grounded on a ſtatute, jbdgr (e) H.6, 2.56, 
d to e there is a ſpecia gr | on a ſtatute, judgment 2% H. C. 54 
nentio never be given on ſuch a ſtatute in an action brought at 47 Ed. 3. . 
it Anon law. ip | EY 3 13. 
| | 25 2 LOW. 4. 9. 
place e . i gat. 6. 10. Parl 78. F. Jud, 10. Ceſſavit 18. Attack. ſur Pro. 1. 3. Ben- 
5 : 1 3. 
ra fat J. C. Eli. 759, 760, | | A 
ann 0 | 5 | | 5 
nt dit nd in like manner, ſince every one who pruſecutes an indiQ- (f) 2 Roll. 38. 
is at liberty to draw it as he pleaſes, ſo that he obſerves the! Sau 249. 
ES n p L: | 1 Siderfin 409. 
a rules of law concerning indictments, it ſeems tq be taken 2 Keble 506: 
ber u common ground, That a judgment by ſtatute ſhall neyer be 1 Salkeld 370. 
nit, 1 on an 1ndiEtment at common Jaw, as every indictment (8 8 . 115. © 
s form b doth not conclude contra formam flatuti, ſhall be taken to | Siders 7. 
hs . 2 3 1 1 Siderfin 40g. 
indem And therefore (f) if an indictment do not conclude contra i Saun. 249. 
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des a n ſlatuti, and the offence indicted be only prohibited by ſta- 9 H. 6. 56. 

| and b ] .* ©» n 3 fi aw. «5 + | F. Attach, ſur 
te, ca not by common Jaw, it is wholly infufficient, and no per: ;* * 
non nent at all can be given upon it. But if the offence were But 2 R. Abr. 
pennt an oftence at common Jaw, I take it to be in a great meaſure $2. 
maar this day, That (g) judgment may be given as for an of- yay 2 _ 

s 10 e common law, though the indictment conclude contra far- feem 37, 30s 
vet, fatuti, as hath been more fully ſhewn in the precedent Vide 2 Hale 
bing I 8 e 

the i Ero. Car. 232. | 


tr con . 117, If there be more than one ſtatute concerning the 
be rej offence, and the firſt of them was never diſcontinued, and yy 
5 only 0 continue the former without making any addi- G5 Hirse 
emi 90 Jonny the method of proceeding upon it, 1 Lat. 241. 
7 —_ the ſubſtance of its purview, it ſeems agreed, 2 Hile 153. 

s late n an indictment on any ſuch ſtatute to conclude (1) Yelv. 116, 
| — ſtatuti; and it hath been (k) holden, That a con- Let. . 
* 2 fatutorum, will in ſuch caſes vitiate the pro- C. fac. 187. 
EO here a ſtatute hath been wholly diſcontinued, 1 5 

rwards revived, there (I) ſeem to have been ſome OPI- (1) Owen t 2 I 
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a Ls cs | 
t a proſecution on it ought to conclude contra formam 1 L. utw. 221 


* 2 Hale 173. 


_—_ the ſame offence is prohibited by ſeveral independ- — 1755 * 
there are ſome (m) authorities, that you muſt either 2 Leonard e. 
C. Jac. 142, Aleyn 49, 50. 2 Bulſt. 258. Dalton e. 137k 
Aaz | conclude 


% 
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. conclude contra formam ftatutorum,. or contra forman of tj, 
cular ſtatutes. naming them; and that if you barely concujs 
tra formam ſlatuti, the indictment will be inſufficient, for not! | 
ing on which of. the ſtatutes it was taken. But there zu! 
| 9 104: ſtrong (a) authorities for the contrary opinion, which Ia 
e. Pi 186. agreeable to (b) precedents; to which may be added, daf 
4 Coke 48. be a good objection to ſuch an indictment concluding and wi 
(b): 1 1 80 mam ſtatuti, that 1t appears not on which of the ſtatutes they Nee 
jaiton e. 129. ſecution 1> grounded, the {ame opjection may as well be ny e ſi 
Aleyn go. B. 1. an indictment concluding contra formam flatutorum ; for it un Bo 
en be 


c. 81.1. 10. appears from ſuch a concluſion on what c 

(e) Dyer 155. e cluſion on w ſtatute the proſeq 
ward, 
w of 


C. Eliz. 750. is grounded, than from the conc'ufion contra formam faul; 
Lamb. B. 4.” contra formani fiatutorum 1s good where the indiQment i k ce 


4 
For 


"MW 
the t 
irdly 
lictm. 


Aleyn 49, so. and yet it ſeems to be (c) generally admitted. That a cod 


Laß dye F 158 offence prohibited by ſeveral ſtatutes. Alſo where ſuch u 
34% dictment concludes contra formam' ſtatuti, without ſhewing poror 
2 Roll 227, \ ſtatute is (d) intended, why may it not be ſaid that ſuch i rict in 
5 H. 7. 17. ſhall be tak is moſt for the king's wellay | 
8 all be taken as 15 molt for the king's advantage, as wellay ich be 
Sup: ſ. obs the indictment concludes contra formam Aatutorum, in lid Ppeſ 


2 Leonard 3. 1t ſeems to be admitted, that it ſhall be ſo taken? 
4 Roll 65. | | 


hout 


a Cor 


— . 


But where a later ſtatute ordains, That a former ſtatue 1 
be executed in a new caſe not mentioned in the former, eat 

6. c. 9, does, that 15 Rich. 2. c. 2. ſhall be exkcuted in i gb, it 

of a forcible detainer, which is not mentioned in 15 Rich een for 

where a new ſtatute adds a new penalty to an offence proil den, if 

Le C. Tac. 142. by a former ſtatute, as (e) 23 Elia, doth that of 20. for a in 
SL . abſence from church, contrary to the tenor of 1 Elis. tl 
* that it may with greater reaſon be argued, I hat if the indid 
conclude contra formam ſtatuti, it will be (f) inſufficient, be 
it may ſeem that the offence is not puniſhable by any onelt 
only. Yet conſidering. that the precedents in theſe caſes g 

(g) Mod 191, ly conelude contra formam fiatuti, and the proſecution in ti 
3 Levioz 61. pends on the addition made by the later ſtatute, which fe 


(t) Aleyn ag, 
. 


0 Ales Ts itſelf alone ſufficient to ſupport it, it may be reaſonably a If = 
s Modern 1.40. and ſeems agreeableto the later (g) opinions, that ſuch 20 with 
2 Hale 168, &c. ſion may be allowed in theſe caſes alſo. - However it \eenghi"lulncte 
— "00K 843. in any of the caſes above mentioned, to conclude contro tter, c. 
Ju Rey. 1518, ( b) Hat ti, which ſhall ſtand either for /atutt or at um concer 


Douglas 425. rejected, in ſuch manner as will beſt maintain the india 


12 


. ſac. 62: 
8 2 5 ; a ; ; Ly of w] 

Sec 118, As to the ninth general point of this Chapt, 

W pat ought to be the form of the caption- of an indicimel Gs 
ſhall take it for granted, that every ſuch caption 15 e | 
which doth not ſer forth with proper certainty, both the 0 


which, and the jurors by whom, and alſo the time and pi 
which the indictment was found. | 


4 


n of an! 
either 

er facts. 

Ids dom} 
ſome oth 
, or 0 
le opini 
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ror the better underſtanding whereof I ſhall endeavour to 
y what certainty of this kind is neceſſary. Firſt, In reſpect 
the court, before which. Secondly, / Of the jurors, by whom. 
ly of the time; and, Fourthly, Of the place, at which the 
ment was found. PRE, | 
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$2. 119. As to the firſt of thefe particulars, it is certain, 
t every ſuch caprion muſt ſhew that the indictment was taken (a) Ld Rayin: 
re ſuch 2 court as had juriſdiction over the offence indicted; 710. 2 1 


tnon | therefore if it ſer forth, that any indictment whatſoever was 22 Ed. 4, 19. 
oteqy en before J. 8. [a] ſteward, without ſhewing to whom he was e — - 
uti; kard, or in what court; or that an inquiſition of death, upon (bhzzEd. 3 


of the body, waz taken before J. S. [b} mayor of London, Summary 207 

before J. d. ſtewarck to ſo] ſuch a perſon, and in ſuch a court, S. P. Ge WP 

hout adding, that he was a coroner; or if it expreſsly call ( ©) ö 

coroner, but do not alſo 'ſhew that he was ſuch for the [d) (4)C.Eliz. 193. 

ict in which the inquiſition was taken, it is inſufficient. But 2 Roll, 8 2. 

a4 C 8 . 22 Ed. 4. 16. 

ich been adjndged, that it is ſufficient to ſet forth, that it was ;. Bat 9d Eb 

en before J. S. a goroner in the county, without ſaying that he Indictment 46; 

a coroner for the county, for that cannot but he intended. (e)Plow.76,774 
2} bo EIT? CCC 4 Coke 4. 

fe. 120. Where If] the caption of an indictment alledges it If] 1 Sid. 247. 

en at the general ſeſſions of the peace of ſuch a county or © 

gh, it doth not ſeem neceſſary to add, that ſuch ſeſſions was 

den for ſuch county or burgh, becauſe it could not but be ſo 

den, if it were the general feſlons of ſuch a connty or burgh's z 

if it had been only deſcribed as a general ſeſſions holden in (% Keb. 329. 

county or” burgh, it is ſaid (x) to be a fatal exception, that ee — 

$ not expreſsly alledged as holden for ſuch county or burgh. 2 Keble 133. 


t \h] guere if this be not helped by putting the county in the 128, 1411 
0 a // naman 
1 5 — CrownCir, 125, 


f 


ef. 121, There are ſome Ci authorities, that if che cap- (i) 8. p. C. 96. 
of an indictment before juſtices of peace take no notice of Summary 207. 
Ir commfſion to hear and determine felonies, &c. which is 8 
rally done by the clauſe nec non ad diverſas felonias, Ec. it Bu. kdz, | 
nſuſfcient. "But having already more fully conſidered this 12. 13. | 
ter, c. 3. . 33. I ſhall refer the Reader to what is there B. Err. 186. 
— er e ee e 

8 lt. a 2 Hate 166. 

| | Lamb. 46, 47. 

hie 623, 1 Vent. 33. and Rex v. Carter. Strange 442. exactly in point upon the au- 

ape may of which Rex v. Straw was quaſhed. Hil, 10 Geo. 1. withoutfdebatc. 


* 


Amen 


elmeg . | | 

1. h. 122. There are alſo ſeveral authorities, that the cap- 

* | of an indictment before juſtices of peace is inſufficient, un- 

0 ph elther the words (k) domini regis, or (1) publice, be added (k) 1 Lev. 175, 
rb. And it hath been ſometimes holden, that even the? Keble 647. 

ds mint regis are not ſufficient without the word m) nunc, e 3 

lone other, to ſhew whether it were the peace of the preſent , „ * ü 

„ o. of ſome of his predeceſſors. The chief ground of () Sid: 422, 

© opinons ſeems to be the ſtatute of 27 Hen. 8. e. 24, 2 Neble 592, 


: 60 5 OF IN DIC T MEN T. P 


| . 4. by which it is enacted, That in every . writ and 
cc 22 that ſhall be made within any r ing 
1 berty, whereby any thing ſhall be ſuppoſed to be done 2p ich ha 
| the king's peace, it ſhall be ſuppoſed to be done aginty 3 
=: „ kings peace, his heirs and fucceſſors, and not agunk \ „itt 


15. 


c peace of any other perſon whatſoever; any ſtatute, print, tis (b 
ce uſage, to the contrary notwithſtanding.” From wie, Wi yet { 
ſuppole, it may have been collected, that by parity of nt diQtic 
Juſtices of peace ought to be ſtyled, in legal proceeding, jub mann 


of the king's peace, that it may appear that the peace at wing 1 
. * *-/ other perſon, but of the King, is intended. But fince ty ® 
| ( Vide c. 5. not expreſsly required by the ſaid ſtatute; it cannot but &. 1 
Soil, _ tended, - n this (a) day, when * but the king « hin th 
+. © appoint juſtices of peace, that all juſtices of peace muſt be jul wer 
(b)s Eeb 54 of 90 public peace, or of the king's peace, which is 0 fr Ititude 
Qu.1 Keb.656, thing. Accordingly exceptions for the want of theſe wordhy : 
I 


derfia 175. been often (b) over-ruled.; and I take them to be obſo . 1 


| (c) Adjudged, this>day, as it ſeemed to be lately ſettled between the (c)kn eſſa 
M. 3 Geo, 1. a 3 1 5 0 7) 
3Burrow 1903. and Hawkins on a conviction of deer ftealing. - rs by 
5 | 5 8 | of an 
(d) 1 Mod. 24. Secf. 123. But it ſeems. generally agreed, (d) That if t infer 
| —_ Sg caption of an indictment, at a ſeſſions of the, peace, dh f the jur 
| [ej1Bulft, 203. mer on before whom it was holden, or if it ſer it forth ( guiſe), or 
f] 2 Keb. 128. ral! as holden before juſtices, without ſhewing any thing d they 1 
| C. Eliz. 738. nature of their commiſſion, or as holden before juſtices f they fe 
= . Keilw.192.194 " ch . ; x. thera 

W 2 Keble 385, the peace, &c. wit out naming any of them, or ſhewing| I hav: 
+4 22 Edw. 4.19. what place they were juſtices, or if it (g) deſeribe them as jul jurors 
B. Batteil 7. ad pacem in comitatu prædid' conſerwand, omitting the u hders's ] 


393 457 afſipnaf it is inſufficient. (h) Vet it hath been adjudged, It was t. 
[ 1 Si. 367. it is not neceſſary for the caption of an indictment taken at do exce 
3 Modern 152. general ſeſſions of the peace, to ſtyle any of the juſtices of many 
Keble 366. iorum, becauſe it ſufficiently ſhews that one or more of f edfor 
| were ſuch, by ſhewing, that the ſeſſions was a general one, lon ; bu 


| more f 


[i]ro Ed. 4. 15. Sect. 1 24. It hath been adjudged, (i) That the caption Iſo man 


__— the RY 
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, 1 


1 bee 34. an indictment ſetting it forth as taken ad magnam curiun t of the 
8. f. C * leta tentam, is inſufficient, Tne chief reaſon whereof fee tof the 


Summary 206. be this, that ſuch a caption rather imports, that the inden t; a1 
2 Keble 139. was taken at the court which had no juriſdiction to tale it, f Gb 
ä at the proper one; for it ſeems to be expreſs, that it was 8 words ( 
at the court-baron, and mentions nothing in relation 9 ere 
court-leet, but that it was holden together with the > que pr 
baron. And agreeably hereto it is ſaid in the year-b00s the fe 


10 Edw. 4. c. 15. that if the caption had been 4d #1 Thar i 
curiam & ad letam, it had been ſome ſenſe, but that d! a, or at 
bears no ſenſe. From whence it may be argued, that E 
caption ſet forth an indi&ment as taken at a court-baron ; 0, it! 
court-leet, it may be good, becauſe the court baron bar Mod. 26. 


manner of juriſdiction in criminal matters, and the "I (2) 1 Sau 


% 


— 


Ll 


„ or INDICTMENT. 361 


ng ſuch juriſdiction, it may well be la] intended that the [4)1Salk. 195. 
jament was taken at the court-leer, and not at the court Sup. c. 17.1. 9. 
ich had nothing to do with it. A fortiori therefore, if an in- | 
nent be ſer forth as taken ad wi. franci pleg. cum cur baron” 
it ſhall be intended to have been taken at the court-leet ; 
bh (b) ſaid to have been holden by the late chief juſtice. Holt, (b) Salk. 159. 
yet ſeemed to be of opinion, That if a court-baron had 4 
liction of ſuch matters as well as a court-leet, but in a differ- 
manner, ſuch a caption would have been inſufficient, for not 
ing more expreſsly at which of the courts the indictment was 
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ba. | : | 
7, 125. It hath been adjudged, (c) That the not ſetting 
in the caption of an indictment taken at a leet, whether the 
were holden by grant or preſcription, is holpen by the 
Ititude of precedents. — © e 


(e) Salk, 20 
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| wats EN Re os 7 2 Hale 167. 
8. 126. As to the ſecond particular, vis. What certainty [4] 6 H. 4. 
eſſary in the caption ' of an indictment in reſpe& of the (cy wr: ag 
rs by whom it was found. It ſeems agreed, That no cap- 2 Keble 16d. 
of an indictment whether found at a ſd] court-leet, or 3 Keble 807. 


— — = 


ft inferior court, can be good without expreſsly ſhewing, Went 33. 
00 1 the jurors who found it were of the (e) county, city, or 654. ſup. f. 18. 


zh, or other precinct, for which the court was holden; and 6 H. 4. 4. 


they were at leaſt (f) twelve in number, and (8) alſo, #' Law. 3. 31. 
[they found the indictment upon their oaths.—Alſo, indict- 1 1 


Its have been h] quaſhed for an omiſſion of the names of 3 Modern 201. 
jurors in the caption; but there is a (i) precedent in! Reble 629, 
dderẽs Reports of a caption, ſetting forth, that the indict- 3.8 dhe caſes 


e 
d, It was taken by twelve men, &c. without naming them, and cited io letters, 
en u no exception appears to have been taken on this account.— b. c, d,c,h,8,n; 
5 of many indictments taken in inferior Cx) courts, have been e 22 3 
of th Ihedfor want of the words proborum et legalium ſominum in the and 12 
e, lon ; but this exception hath been often over - ruled, as it hath 371. 

more fully ſhewn in the ſixteenth ſection of this chapter, -R. Abr. 82. 

2 Keble 470. 


lo many indictments in ſuch courts have been quaſhed for 6 H. 4.4. 

t of the words (1) jurat et onerat” in the caption, and alſo for Qu.zR. 3. 11. 
ſeen tof the words (in) adtunc-et ibidem, before the words jurat {ron nay 
ar; and alſo for (n) want of the words ad inquirendum pro Videt3 8 


hmm rege et pro corpore comitatus; and alſo for want of 2Kebte 366. 


15 1 ers (o) ſuper ſacramentum ſuum dicunt, after the words LI i Keble629. 
1 * #orerat ; and alſo for expreſſing the (p) oath to have been 3 Go 
te (01 ure pro corpore civitatis prædictæ, where the offence aroſe , Keble 366. : 
hoo (the ſeſſions was holden for a burgh, &c. But it is (q) (1)! Kebleror, 


That in the caption of an indictment taken in the king's 324. 629- 352. 


"1 Keble 367. 
un! bo at the (r) grand ſeſſions, the words ſuper ſacramentum Wie 3 Ketle 
that icurt, ſupply the want of the words jurat et onerat', &c. 128. 


1-00 , it is faid to have been (5) adjudged that the words Con. zKeblegg. 


javin Mad 2 Jones 180, 
"1.16. 2 Kcble 583. 610. (o) 2 Keble 471. Shower 272. (o) 1 Sid. 149. 1 Keble 


un e Saund. 249. (q) 1 Keb. 629. (r) 2 Keble 471. (s) 6 Modern 180. 
jurat. 


weer ern 


99 8 Sid. 140. furat. of onerat. ad inquirend.” fro domino rege ef 2 That 
55 Mod 9s 7. are ſufficient,” without the word pro before corpore; and that f coro! 
b) 6 Mod. 99. addition of the words ad largum after inquirend. does no (a) hurt expre 


180 and that there is no need of the words ad inguirendum pr 075 not b 
LeIR. v. Grave- comitatus in an (b) inquiſitiun taken for a particular purpoſe 


Gee. and that the omiſfion of the word (e) onerat. is not fatal, if H 5 
| be the wordJurat} for that fully implies it, Upon 


indict. 
45 2 . 0 war 
Sup. c. 10. f. 9. is neceſſary in the caption of an indictment, in reſpect of oil aP 
(e} 1 Sid. 229. time when it was found. It ſeems (d) agreed, That ſuch capti 1 
230. ah. £94 4 | | ſeems 
j mut ſet forth: a certain day and year when the court was hold bl 
1Kebleg7.923,. 5 e pnd let 
T Modern 81, before which the indictment was found [ 22}, and muſt rem be cou 
nn. itas then found in the (e) preſent tenſe, aud not in the pre pitneſ] 
| N \ »N perfect (23), for it hath been (f) adjudged, That if it defer = 
Andrews 162. the ſeſſions at which the 1ncictment was taken, as holden W. 
7.84 Col 48. Martis et die Mercurii; or as. holden on ſuch a day. in ſuch on lat 
Ig) z Keb. 582. king. without ( 'r WM. 4 © A ; 
dei 27. year of 25 ce 1 00 E n what kae ich tr 
(h) x Mod. 78. it ſet forth the ttyle of the day pr rear in any (h) bur href: 
2 Keble laß. Roman, it is inſuffcient (24), But it ſeems to be [1] age on. 
e Vide: lup. That it is ſufficiept to expres the year of the king. without o, 
„ ing that of the Lord. Alſo it ſeems, that (k) exzitit fre 
| 43 i Sid, 149. for exiflit is made good by, the multitude of precedents. Ab, 
* R | 


„ 35 © 4635 $5768 F ; + $344, 4 52 # . 1 . „ 
(ah Bult. 263. Seck. 127. As to the third particular, vis. What cen 


| 7 Keble 367. 2 Keble 367. 5 Coke 120 F. Indict. 20. B. Indict. 34. 10. Edu. 4 * 
(22) The caption ſtated the ſeſſions to he held ad FES TUN ETI RAI infted Cline te 
Frir unix, and it was adjudged fatal. Strange 698. An muidment taken 41 the eneralit 
journed ſefions mult ſhew when i le orig nal ſeſſions began, Strange 865, And it the cou Prof 
tated to be held on an impoſſible Gay. it will vitiate the indictment. Rex v. Fearnly, 1 


26 Geo. 3. Durnford and Eafl's Reports 316. Vide Rex v. Hall. Durnford and Eaſt an eff; 
where it is decided (ſince note 2 Bk. 1 p. 12. was printed), that a conviction may be in e deſar 
rreter- perfect, as well as in the prelent tenſe —[24] Vide 2 Hale 170, Strange 0 ther le 
Andie 137 | s th 


Went Con 
ting fort 
on doth 
ole in t 


Seck. 128. As to the fourth particular, wiz, What certl 

is neceſſary in the caption of an indictment in relpett d! 

[+ place where it was found. It ſeems agreed, That if ſuch ct 

(1) Dyer 69. either ſet forth no (I) place at all where the indictmeſt! 


(m)C.Jac:276. found, vr do not (m) ſhew with ſatficient certainty, that the! $ wy 

"oe ſet forth is within the juriſdiction of the conrt before wine ons of 

| was taken, as where it ſets forth the- indictment as taken 1 10 
6) 


{n)C Fliz.137. ſeſſions of the peace holden for ſuch a county, at B. ſn} 
606. 738. 751+ gut ſhewing in what county B. is, otherwiſe than by pl 1 
the county into the margin, it is inſufficient. Alſo if an 4 . 
parliament, whether it be in print or not, appel tht * 
quarter- ſeſſions of ſuch a county ſhall be holden at ſuch a ff 
only, and not elſewhere, except for cauſe of the plagus 
it ſeems, (o) that the caption of every indictment taken at 


0 Witn: 


Kd. 1: 


ſo) Drer 135. That no 


TnicCoke 120, de 
45 1 ſach ſeſſions, is inſufficient, unleſs it exprelsly we rah 
Vide P p. 208. | | aud f 
e. Eli. 459. as holden at ſuch PO But it hath been (P) fenders | 


: all wil 


- 


Ch. 25. OF INDICTMENT. -- 63: 


che caption of an Inquiſition as taken at B. before J. S. 
oro the king's liberty of B. atoreſaid, is good, without 
expreſsly ſhewing that B. is within the liberty of B. for it can- 
not but be intended, 4285 


 Cect, 129. As to the tenth general point of this chapter, viz. _ 
Upon what proof, and within what time after the oftence, an [a] 3 Keble68; 
indictment may be found. It (a) ſeems, That before the firſt of B. Corone 220. 


ward the ſixth no certain number of witneſſes was required 2 Jones 233. 
| | [b]B.Cor,220, 


of pon che indictment or trial of any crime whatever. For it 5 %. C — 
api eems to be generally (b) agreed, That the ſtatutes of the firſt Pyer 132. 
01d nd ſecond of Philip and Mary, in reſtoringthe order of trial by 1 Jones 233. 


| Keilw. 18. 49. 
he courſe of the common law, took away the neceſſity of two Vide 3 "rg 


preter vitneſſes in all caſes within thoſe ſtatutes ; from whence it plainly 2 8, 26. 

eler zems to follow, that they were not required by the common Sum. 208. 262. 
den Mw. It is holden ſc] indeed by ſome, that by the ancient com- e 1 28. 
fach on law one witneſs was not ſufficient to convict any perſon of Roe 408: 


z 0 
res N 
a el 
ut ad 
7 4 

E 


ich treaſon ; and this is ſaid to be grounded on the law of God, See this ſubject 
wreſſed both in the Old and New Teſtament. But granting 2 
hat one witneſs was not ſufficient for a conviction, it doth not Fol. 3 
blow but that he might be ſufficient for an indictment. "0 7 


Alſo, however the law miglit have ſtood in relation to theſe 
ters before the conqueſt, it ſeems to have been wholly alter- 

d long before the ſtatute of Edward the ſixth. And I rather 
cine to this opinion, ſince I find it ſo little ſupported by the 
xneralicy of the authorities cited by Sir Edward Coke for the 
roof of the contrary, which wholly relate either to the proof 
an eſſoin, or of a ſummons (d) in a real action, or (e) of {3JBra®. 324. 
e deſault of perſons ſummoned on a jury, or (f) other matters le 35 H. 6. 
ther leſs to the point. And as to the above recited paſſages 17120 Ade 
deripture it may be anſwered, that thoſe in the Old Teſta- zo; 

tent concern only the judicial part of the Jewiſh Jaw, which 15 Edw. 4. 1. 


cerni ical | 
@ of ting formed for the particular government of the Jewiſh na- 
þ cap on doth not bind us any more than the ceremonial ; and that 
nent ole in the New Teſtament contain only prudential rules for 


e direCtion of the government of the church, in matters in- 
c uced by the goſpel, and no way control the civil conſtitu- 
ken of countries. To which may be added, That whatſoever 

e faid either from reaſon or ſcripture for the neceſſity. of 


o vitneſſes in treaſon, holds as ſtrongly in other capital, Hale 2.39. 
an ee, and yet it is not pretended, that there is or ever was 


that h ſuch neceſſity in relation of any other crime but treaſon. 

ch ai R . | EE Oh : 

agu, * 130. But it is enacted by 1 Edw. 6. c. 12. ſ. 22. Two witneſſes 

ken at dat no perſon or perſons, ſhall be indicted, arraigned, con- Jeduired in 
demned 5 a N treaſon; 

w., in ned, or convicted for any offence of treaſon, petit treaſon, 

; a4jo0 Ir milpriſian of treaſon, &c. unleſs the ſame offender or of- 


i ebe culeg by two ſufficient and lawful 2vizneſſes, or 
Ul willingly without violence confeſs the ſame.” 
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tried as at c. 10. © That all trials after that ſtatute ro behad, awarde 


Two lawful 


„ or INDICTMENT Ml. 


or two ufa Se. 131. Alſo it is further enacted by 5 and 6 Tyr ite con 
accuſer. «ec. 11, ſ. 8.“ That no perſon or perſons ſhall be ingicminion 


e arraigned, condemned, convicted or attainted, for any dess tl 
« treaſons in the act mentioned, or for any other treaſon H ckree 
a then were, or after ſhould be, which ſhould after be per mitted 
„ petrated, committed, or done, unlefs the fame offender « 2.1 
offenders be thereof accuſed by two lawful zccuſers ; wi ay wa 
4 ſaid accuſers at the time of that, arraignment of the party uiiiip:rlian 


e cuſed, if they be then living, ſhall be brought in perſon be 
the party ſo accufed, and avow and maintain what they l 
« to ſay againſt thefaid party, to provehim guilty ofthe red 

l offences contained in the bill of indictment laid againſt the 
«* arraigned, unleſs the ſaid party arraigned ſhall willingly, wit 
out violence, ' confeſs the fame,” | 


Treaſon tobe S22. 132. But it is enacted by 1 and 2 Philip and lar 


common la « gr made for any treaſon, ſhall be had and uſed only acai 
ing to the due order and courſe of the common law.” | 


before the Sect. 133. Alſo it is enacted by 1 and 2 Philip and M 
3 Edw. 6. C. 11.“ That all and every perfon and perſons who ſhall be 
4 cuſed or impeached of any of the offences contained in i 

* ſtarute, or of any other offence or offences concerning the ig 

« pairing, counterfeiting or forging of any coin current wit 

. « this realm, ſhall and may be indicted, arraigned, tried, on 

« yicted or attainted by ſuch like evidence, and in ſuch mau 

t and form as has been uſed and accuſtomed within the realn, 

« any time before the firſt year of Edward the fixth.” 


ir accu 
ch will 
able, 
y ſay, 
cannot 
be a lay 
pred by 
hin that 


Sect. 134. It is further enacted by 7 Will. 3. c. 3. * Ul be 


witneſſesre- © no perſon or. perſons whatſoever ſhall be indicted, trie 


aal ed in o- © attainted of high treaſon, whereby any corruption of blu ay of 
PEY COURT: 4 may or ſhall be made to any fuch offender or offender, . 1 3: 
« to any the heir or heirs of any ſuch offender or offender, Hale, 0 

<« of miſpriſion of ſuch treaſon, but by and upon the oaths rd a goo 

* teſtimony of two lawful witneffes, either both of then e ſtatut 

<*< the ſame overt act, or one of them to one, and the other e eaſy t 

* them to another overt act of the ſame treaſon, unleſs the pt ond, w 

* indicted and arraigned, or tried, ſhall willingly, wii equring 


*« violence, in open court confeſs the ſame, or ſhall ſtand mutt | 

* refuſe to plead ; or in caſes of high treaſon, ſhall perempti . 140 

e challenge above the number of thirty-five of the jury. ball wil 
| 5 | ; and 5 


Seck. 135. And it is further enacted by the fad ſat accuſ 

ladictment to That no perſon or perſons whatſoever (ſuch only excepre ngly co 
de tound with- « ſhall be guilty of deſigning, endeavouring, or attempting , that 
in three Years. 4 aſſaſſinaton on the body of the king, by poiſon, or ed an. 


de wife), ſhall be indicted, tried or proſecuted for any ſuch ce, in! 
3 ſons aforeſaid, or for miſpriſion of ſuch treaſon, chat aly n 


— * 


A OP INDICTMENT, 


committed or done within the kingdom of England, do- 
| of Wales, or town of Berwick upon Tweed, un- 
fame indictment be found by a grand jury within 
frer the treaſon or offence done and com- 


minion 
leſs the 
mitted.” 2 3 | 
2. 136, But it 1s provided, That nothing in this act ſhall 


365 


* 


Vide 200 eo. 2. 


any ways extend to any impeachment, or other proceedings in c. 30. 
darliament, nor to any indictment of high treaſon, nor to mn c. 39-7. 
proceeding thereupon for counterfeiting his majeſtys 


in, his great Teal, or privy ſeal, his ſign manual, or privy 
ſoner.” | . . 
. 137. Upon theſe ſtatutes the following particulars ſeem 
remarkable, —Firſt, That where the ſtatute of the firſt of 
ward the fixth requires, That the party be accuſed by two 
ful witneſſes; and that of the fifth and ſixth of Edward the 
b, That be be accuſed by two lawful accuſers ; they both 
an the very [a] ſame thing, becauſe the common law admits 
no other accuſers but witneſſes. - 


xt, 138. Secondly, That according to the general [b] 
on, it is not required either by the firſt, or the fifth and 
h of Edward the ſixth, That ſuch accuſers or witneſſes be 
ſent with che indictors in perſon, but that they may ſend 
ir accuſation to the indictors in writing under their hands, 
jeh will be ſufficient even after their death. Alſo it is ob- 
able. That the books which ſpeak of this matter do not ex- 
dy fay, that ſuch accuſation muſt be upon oath, but ſurely 
cannot but be intended; for how can any accuſer be ſaid 
be a lawful witneſs, if he be not upon his oath ? But this is 
ured by the ſeventh of William the third, as to the treaſons 
hin that ſtatute ; for it expreſsly provides, That no perſon 
Ihall be indited thereof, but by and upon the oath and teſti- 
ony of two lawful witneſſes.” | 


9, 139. Thirdly, By the judgment both of [c] Coke and 
Hale, one who can only witneſs, by hearſay, what he has 
rd a good , witneſs ſay, is not a lawful accuſer within auy of 
e ſtatutes ; for if this were to be allowed, nothing would be 
eealy than in any caſe, where there is one witneſs, to get 
ond, which would totally elude the proviſion of the ſtatutes 
quring two lawful witneſſes, &c. | 


ef. 140. Fourthly, that the words, © unleſs the party 
Wl willingly, without violence, confeſs the ſane,” in the 
ad 5 and 6 Edw. 6. are to be underſtood [e] where the 
7 accuſed upon his examination, before his arraignment, 
ingly confeſſes the ſame without torture: But it is obſery- 
> tha 7 Will. 3. is thus expreſſed, © Unleſs the party in 
ted and arraigned, or tried, ſhall willingly, without vio- 


ee, in open court confeſs the ſame.” 


Uly mean 2 conſe Gun UPON TUE ARRAJGNMENT of the party 
Se 


« 
9 


OF 


[a]B. Cor. 220. 
3 loſt 25. 26. 
Summary 208. 
i Hale 301. 


[b)] S. P. C. 
164. 

B. Corone 22 
Summary 208. 
But 3 Inſt. 255 F 
26. leems Cong 
trar y. 


i Hale 204 


(e) zIaſt. 25.26, 


ſd Sum. 208. 
1 Hale 306. 
Con. Dyer 9 

Vide S. P. G 
Foſ. 164 & 234. 
B. Cor. 220. 
Foſter 242. 

Sed vide ſup. 


ſ. 134. 
[e] 2 And. 66, 
67. 
1 Hale 304. 
3 laſt, 28. 
Kelynoee 18. 
2 St. Tr 488.— 
B. Itwasde- 
cided in FRA - 
C1A's caſe, 6 
St Tr. 88. that 
theſe words 


Foſter 241. 


P! % 


=. or INDICTMENT. - vili:: 


| | Seck. 141. F. ifthly, That one witneſs to one, and 2n0%%s where 

LaIRaym. 407, witneſs to another overt att of the very ſame ſa] treaſon, * thu 
2 9. been conſtrued to be ſufficient, within the ſtatutes of the 6, | 

= Tr. 294. and the fifth and ſixth of Edward the ſixth, and the en 3 

er 237. 1 : & eln he part 

| words of the ſeventh of William the third are am .; 

| her eto. | | great 

5 ; : truth a: 

And a collateral fact, not tending to the proof of the overt acts, may be proves by | Ap 


witneſs.. Salk, 634. 5 St. Tr. 17. or by the confeſſion of the priſoner, 8 St. I , 


for the words of the ſtatute arc coufined to the proof of the overt acts. Fol, 2 4 to un 


ill, At 


| | 8 9 ; | ipal in 
Sect. 142. Sixthly, That the ſtatute of 1 and 2 Phily I jury, | 
Mary, c. 10. by enacting, © That all trials of treaſon ſhall a 
| : thenceforth be according to the courſe of common law,” d urty be ; 
Lb] Ss. PC. go. not [b] take away the neceſſity of two witneſſes upon an indi alidity o 
| 9 24 oz). ment, required by the iſt, and 5 and 6 Ed. 6. c. 6. becae e 


B. Cor. 220. Indictment is no part of the trial, but is more properly theax 1 
Foſter 235. ſation to be tried. N | 1 5 
iN Wil 


* Cor. 220. Fes. 143. Seventhly, [e] That the ſaid ſtatute of 1 and b) ſettle; 


: | fag Philip and Mary dot h not extend to miſpriſion of trak bn, qua 
hut this is expreſsly provided for by 7 Will. 3. as to ſuch u. e captio, 
ſons as are Within that ſtatute, and therefore there muſt ben , give 

witneſſes to the indictment, as well as trial of every ſuch i Vet 


ä priſion. : juftitie, 
[4JB.Cor.2209. Secf. 144. Eighthly, That (d) petit treaſon is within WM": eithe 


Fader . iſt, and 5 and 6 Edw. 6. and 1 and 2 Ph. and Mary, c.! here it 1 


but not within the 7 Will. 3. from whence it follows, I ry, forg 
two witneſſes are required to the indictment, and not to es of th 
trial of it, and that two witneſſes are not neceſſary even nent re 
te] Vide ſup. the indictment, if (e) the party, upon his examination, bach bee 
00 OY fels ic. | | | ; 5 

N f \ ctween 
Seck. 145. Ninthly, That the ſtatute of 1 and 2 Pi iWon the 
Mary, c. 141. which enacts, That all perſons accuſed of Map 
offences concerning the impairing, counterfeiting or folg 401. Vide 
« the coin, ſhall be indicted and tried as at the _ la . 147. 
2 lones 233. L. 1 and all ot a on moti 
eres hath been conſtrued (f) 228980 extend 27 clip ping, de tre JuriſdiRior 
3 Keble 68, offences in impairing the coin, which have been made cies from 
ſince the ſaid ſtatute of 1 and 2 Ph. and Mary. From veal, vide ; b. 
it may be probably argued, That the ſtatute of 7 Wil. 11 

« expreſsly providing, That nothing therein ſhall extend to 77. 
„ treaſon for counterfeiting the coin, intended in like man = f 
that ir ſhould not extend to any other high treaſon conc ckeln 
the coin. Ee: ſignet 
8 5 5 . © | - 1, - nal ſtatu ed ON | 
Within what + By 31 Eliz. c. 5. © All indictments upon any py Ering, » 
time penalties « whereby the forfeiture is limited to the king, tha * Concern; 
air eco within two years after the offence commirted: 4 101 ler 
; « feiture is limited to the king and proſecutor, the 12 aſirned, | 
« jn one year; and in default thereof the ſame r 1 indictme 
« for the king within two years after that year 600 pr. 


1 V Cauſe | 


_ * = 


„ 


„ or INDICTMENT. 


here a ſtalute limits a ſhorter time the ſuit ſnall be brought 
- hin ſuch time limited.“ IP OST oe TO 


he party acculcd, and only the evidence for the king adduccd ; it is neceilary that the 
of the offence ſhould be ſubſtantial. Lord Coke 3 Inſt. 25—and it has been oblerved, 
ercal ltreng th of argument, chat a.graud jury qaught- to have the fame pc. tuzhon of 
ith a a petty jury, or à Coroner's inqueit, 4 State Trials, p. 183. But it is ſaid 
Lord Hale, 2 vol. 187. and confirmed by Pemberton C. J. in, L Shaitbury's Caſe, 3 
Trial', p. 418. that as an indictment is merely an accuſation, and the party is aftes- 
l to undergo 2 full trial, they  onght UPON PROBABLE EVIDENCE ONLY 10 find 
l. And it has been lately decided by 11 the judges, that a perion committed as 2 
ipal in the ſame tclony with another, and taken from his confinement, before the 
| jury, by a {urreptitions order to the A and without authority liri&ly regular, 
impetent witneſs tor chat purpoſe. Iadeed, many of the judges were inclined to 
| that if a grand jury ſhould find a bill upon evidence PALPABLY IMPROPER, and 
arty be afterwards convicted on it by LAWPUL EVIDENCE, before the petty jury, 
lidity of ſuch a conviction could not be UNPESCIGGs Dr. Dodd', caſe, O. B. February 
8 1777. MS. ä N | 85 


2. 146. As to the eleventh general point of this chapter, (a) ast. Fr. 135. 


ln what caſes an indictment may be quaſhed: I take it to, Siderfin 54, 


ij ſertled, That by the common law rhe court may, in diſ- 2 Keble 128. 


bn, quaſh any indictmient, for any ſuch inſufficiency, either 1 Keble 45. 


ecaption,” or body of it, as will make any judgment what Ceo. Care ahh 
r, given upon any part of it againſt the defendant, erro- Salkeld * 


„Vet it leems, That judges are in no caſe bound, ex de- 4 St. Tr. 134, 


fifitiz, to quaſh an indictment, but may oblige the de- = » 3 
nt either to plead or to demur to it. And this they generally Faſt 276 


here it is for a crime of an enormous or publick nature, as Sayer 27, 65. 
V forgery, ſedition, nuſances to the highways, and other 158. 161. 


2 Þ SET Buriow, 1127. 
6 of the like nature. (b) Neither will the court quath an 1129. 2116. 


ment removed by certiorari, if a recognizance for the. trial ; Wilſon 3254 
hath beeu forfeited (25). | (LSalkeid3to, 


) Between quaſhing indietments and arreſting the judgment, quaſhing is the ſtrongeſt 
þccauſe they muſt be very grolsly bad to have the court to deftroy them at once, 1 
75. Even on the part of a proſecutor, the court will ice that no miſchief or op- 
Jn evtuer, and will impole terms before they grant leave to quaſh an indictment. 1 
461. Vide Douglas 239. 3 Burrow 1468. For although it is frequently done. Foſ. 106. 
1. 147. yet it is by no means of courſe, Strange 946. Bat the reaſnn of not 
"g on motion, but leaving the party to demur, does not hold where the objection ie 
Juriſdi&tion of the court that has undertaken to proceed,, 1 Burr. 389 —For a de- 
cates trom the modern reporters, in which the court will or wi.l not quaſh indie 
ide 3 Bac. Abi, 116. and 3 Comyn's Digelt, p. 808. to 5 10. [H] ; 
| 147, Alſo it is enacted by 7 Will. 3. c. 3. © That no, How excep- 
(Gent for high treaſon, or miſpriſion thereof (except %s to an in- 
' indie 0 Peg 5 : dictment for 
/ naictments ior counterfeiting the king's coin, - ſeal, pieh treafon 
Y or fo . ' : * 
de ), nor any proceſs or return thereupon, ſhall be ſiali be taken 
hed on the motion of the. priſoner, or his counſel, for | 
ming, miſ-ſpelling, falſe or improper Latin, unleſs excep- 
| concerning the ſame be taken and made in the reſpective 
hers ſuch trial ſhall be, by the priſoner, or his coun- 
yed, before any evidence given in open court upon 
ndldment; nor ſhall any ſuch miſwriting, miſ-ſpelling, 
A proper Latin, after conviction on ſuch indictment, 
J cule to ſtay or arreſt judgment thereupon : But ne- 
f .  yerthetcls, 
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JICTMENTS) being the foundation of all. capital proſecutions, found in the abſence 
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n and may be liable to be reverſed upon a writ of error, f 
fame manner, and no other, than as if this act had nay 


. < 1 
* « 


; 640 481 Tr. 


15) 1 Sid. 84. 


152. 140. 


Strange 983 · nev 


2 
; * 
15 | (4 Rex v. 
| Kon, 


Trin. 5 Geo. 
Strange 185. | | | 
Burrow 385+ B. R. H. 363. Vide Douglas 239. 


U 


383 


I, 72. 
ide C. 23. ; 


1. 103+ 


Is) Finch 3 


Summary 202. .1{, pl 


240: 254. 
2 Hale 239+ 


4 Comm. 33% ſhewn, Ch. 23. Sect. 127. 1 38. 


"+ 


eMod.4z6 46g. NFORMATIONS are of two kinds, vis. Such as are Mt 
Shower 105. 
2 Hale c. 20. 


4 * * 3 


hath been ſettled (a) in the conſtrtia} 
no ſuch exception can be taken, gy 


92 Sup. 1. 25. 


given upon ſuch indidnen 


4 
«7 
” 4 


” 


[2715 Seck. 1 48. It 
this ſtatute, That 
Sec. 149. It is ſaid (b) in. Siderfin's reports, That the 


| have, or will quaſh any information whatſoever. 


Salkeld 374. 


Sec. 150. As to the twelfth general point of this d 
viz. What may be pleaded to an indictment, and in whity 
ner: Having already ſhewn in this chapter how a dete 
may, plead (e) to an indictment, That the indictors wer 
f) Sup. . 705 turned contrary to the purview of 11 Hen, 4. c. 9. Al 
ving alſo (f) ſhewn, how he may plead a miſnoſmer, or 


ful addition ; and intending in the following part of the 


to ſhew, how. he may plead a former acquittai, convitlu 
attainder, or a pardon or other ſpecial plea, or the genera 
hat the defendant 
85. plead any plea in abatement of an indictment of felony; 
cad over in bar, and take (g) the general iſſue alſo, in 


I ſhall in this place only take natice, 
ſame manner as an appellee may do, as hath been more 


% . 


- 


CHAPTER THE TWENTY-SIXTI 


or INFORMATION. 


* 


at the ſuit of the king. And ſuch as are part) the 
_ the king, and partly the ſuit of the party. 
For the better underſtanding the firſt of theſe l ſhall 
vour to ſhew,—In what caſes they lie; 
form of them; and, How the law concerning the 
altered by ſtatute. | 


Ks 8 2 & 


| 
* 


0 


er (e) quaſheth an information exhibited by a con 
303. 10% 4. ſon, but that it will quaſh an information exhibited by th; 
1 a6 0 7% torney general, or by the maſter of the crown office, up | 
1Keblezg 8. tion, if there be cauſe: But this was denied in one (d) Nu 
caſe, wherein the court ſeemed to be agreed, That they; 
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K OE IN FORMATION. 466 


$2. I. As to the firſt of theſe particulars, vis. In what caſes 8 1 
ch informations lie. It hath been holden, That the king 3 — 2 
all put no (a) one to anſwer for a wrong done principally to Finch 336. 
other, without an indictment or preſentment, but that he may * 4 5. 
it for a wrong done principally to himſelf. But I do not find 15 ff. © * 
is diltinction confirmed by experience; for it is every day's Shower 116, 
dice, agreeable to numberlels precedents, to proceed by 117, 118. 
ay of information, either in the name of the attorney-general, n 
of the matter of the crown-othice, for offences of the former 7 Modern 40. 

nd, as for [b] batteries, (c) cheats, ſeducing (d) a young Skinner 108. 
kn or woman from their parents in order to marry them 8 557 
inſt their conſent, or for any other wicked purpoſe ; fpirit- 3 Kebl 5 3 
le) away a child to the plantations, reſcuing [f] perſons i Levinz 455. 
jm legal arreſts, (g) perjuries and ſubornations thereof, Ih]! r, 247 
yeries, conſpiracies, whether te accuſe (i) an innocent per-; — ns. 
, or to impoveriſh [k] a certain ſet of lawful traders, &c. Carthew 384- 
to (1) procure a verdict to be unlawfully given, by caufing but no judg- 
ons bribed for the purpoſe, to be ſworn on a zales 3 and ini cafe 
er ſuch like crimes. done principally to a private perſon, as Skinner 81. 
Il as for offences done principally to the king, as for (m) !ibels, 2 Keble 432. 
ſeditious words, (n) riots, falſe news, (o) extortions, e 473. 
a . — » . , 3 e Kaym. 474 
des as in not [pl repairing highways, or obſtructing (q) Skinner 47. 

, or ſtopping (r) a common river, &c. conteinpts, as in de- 1 Black 386. 
ing () from the parliament without the king's licence, diſ- (f) N 231- 
ing (i) bis writs, uttering (u) money without his authority, 11 © F 
ping (x] from a legal impriſonment on a proſecution for a C. Car 79, 
empt, neglecting to keep watch and ward, abuſing (y) the (8)Raym. 202. 


pg commifſion to the oppreſſion of the ſubje&, making a re- IG e 3 
ws Ito a mandamus, of matters (2) known to be falſe: and in Salke19 78. 


eral any other offences againſt the publick good, or againſt (b)5howerr11, 
Tre g ft and obvious principles of juſtice and common honeſty. ch Raymond 


17. 
Sid. 174. (1) See precedent x Saunders 300, 301. (m) Raymond 201. Shower 18, * 
Carthew 4. 1 Black 269. 810. (1) And in this caſe there muſt be 14 days not ice of 
Fort. 357. (n)s Mod. 449. C. Car. 252: Show, 106., Skin. 116. (o) Raym. 216. 
„ 226. Bun. 311. (p) Raymond 384. Shower 110. 116; 1 Siderfin 140. (4) Show. 
116. (r) Shower 114. 118. (s) Ibid. (t) C. Car. 253. (u) Raymond 185. (x) C. 
409. (y) Shower 116. (2) Salkeld 374. | * 0 


I. 


4. 2. Aſo it ſeems, That of common right ſuch an in- | 
ation, or an action in the nature thereof, may be brought Shower 111 
piences againſt ſtatutes, whether they be mentioned by ſuch 115, 116, 119: 
e or not, unleſs other methods of proceeding be particu- 1 bf 


appointed, by which all others are impliedly excluded. Rall 686. 


| - Vitail, 1. 
Vide 3 Leon. 237. & ſup. c. 28. ſ. 4. 2 And. 12, 128, 


. 3. But J do not find it any where holden, That ſuch Vide Shower 


tormation will lie for i in. iſori I09, 110. 
bh any capital crin.e, or for miſpriſion 2 9935 


g. 4. As to the ſecond particular, G. What ought to be 
1 f ſuch informations. Having already in the chapter 


„ orf tNTORMATION. 5 
1 4 4 55 L Uk. 3, 


Ch. 


i of Indiftments incidentally 1 he ata 
, "tk I AE: N ir 314 noe 17 ſnewyn the 6 
| to this matter, I ſhall only take notice n. c Bs. 5 
An information differs from an indi his place, That, ſ | "ty 
* 15185 mation differs from an indictment in ltr] N 10 f. 
this, that the one is found by the oath of twel ittle more thy le 
* "other is not ſo found. but is onl ath of twelve men, and « db 
other is not ſo found, but is only the allegatio 2 12 
Who exhibits it, whatſoever certainty is re 8e on of the offcy 3, 
ment, the ſame at leaft is nec ty is requiſite in an ind * of 
. Wins he ſame at leaſt is neceffary alſo in an informa 4 po! 
1 Black 93. OY nlequently 2 23 all the material parts of the er ion, an u 
Wo eceiſely found in the one, fo muſt they be 5 goa | wed 
(bears. the ather, and not by. WAY of (0) den dr 900 L 5. 
| ath been adjudged, hat where an information of periur 5 
drawn in this inter," feen quod 4, B. te io fl: 
| lic intelligi et informari quod te „ e n dat an 
Fe HH Tn no ſancti Hilli, &c. in mil offic 
YideSr contin tur fic, vis. That ſuch an action 4 
V1deSrange7% trial had thereon, &c. Et quod the fenders . 2 
35 | . hereon, &c. Et quod the defendant, at ſuch tri «or 1 
ſuch an oath, Which Was f. 1 Tow t, at luce trial tO 
BT nich. alſe, &e. without addi ö E ſhall 
2 mention of the falſe oath, ef wulterius dat C D 
(61 Raym. 34- 1 reaſon of the late precedents the e 10 ber 
Un un . 22 at leaſt after verdiet, as if thoſe words had been added char; 
| e be confeſſed, That this is the moſt reaſonable conſt in, p 
| nr waar" it be nary that it could be contained I diet! 
* of the trial, That ſuc | | | 
that it was falſe? ' 5 oa 1 e "og 
9 4 9 
den” 1 5 8 | | *autho 
* Seck. 2 * to the third particular, wiz. How the law . her, 
rerning ſuch Informations hath been altered by ttatute? It bf * form: 
cited by 4 & 5 Will. and Mary, e. 18.“ That divers maliciou uf, e. 
contentious perſons had more of Tate, than in times pall, pn ' reaſon 
cured to be exhibited and proſecuted Informations in their M "Caſe t 
jeſties court of king's bench at Weſtminſter, againſt perlons | month 
| ee r counties of England, for trelpallts batteries, and cdl 'thereg 
miſdemeanors, and after the parties ſo informed again | "then ti 
appeared to ſuch Informations, and pleaded to iffue, the! the {at 
forgery 77 very ſeldom proceeded any further, wherely 1 
per ion 10 informed againſt had been put to eat charges Lech. 
their defence; and although at the trials of ſuch enformati tend 
verdicts had been given for them, or a nolle proſequi entet ton th 
againſt them, they had no remedy for obtaining colts ap jeltes | 
1 Black. 542. 1 57 informers.” And thereupon It is enacted, * That fl the tin 
B. K. H. 247- clerk of the crown, in the ſaid Court of king's bench, for office. 
egen being, ſhall not without expreſs order, to be gen Wi the A 
s the aid court, in open court, exhibit, receive, or file an * 
825 formation for any of the cauſes aforeſaid; or iſſue out! 
* proceſs thereupon, before he ſhall have taken, or ſhall For the 
7 0 f | f | , F 1 
* delivered to him a recognĩzance from the perſon or peril er, Fi 
4 procuring ſuch information to be exhibited, with the M nah, 
e of his, her, or their abode, title or profeſſion, to be ent fled. 
< to the perſon. or perſogs againſt whom ſuch informa 8 if 
Wy, 


« informations, Is or are to be exhibited, in the penalt 
#8 (AM . © 4K ; « tel 


X 
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« ſecure ſuch information or informations, and abide by, and 
« ſerve ſuch orders as the faid court ſhall direct ; Which re- 
, cognizance the ſaid clerk of the crown, and alſo every juſtiee 
« of the peace of any county, city, franchile, or town cor- 


dd. porte (where the cauſe of any information ſhall ariſe), are 
„ by the fame ſtatute impowered to take: After the taking 
* Mo « hereof by the ſaid clerk, of the crown, or the receipt 
pl « thereof, from any juſtice of the peace, the ſaid clerk of the 
Ye 


y * 


] le a memorandum thereof in ſome publick place in his 


« office, that all perſons may reſort | ther eunto without fee 3 and 


an caſe any perſon or per ſons againſt whom any information 


aud 
l, t00 


- ſhall be exhibited, ſhall appear thereunto, and plead to iſſue, 


and that the proſecutor or proſecutors of ſuch information or 


0 1 (informations, thall not at his and their own ber coſts and 
vw charges, within one whole year next after iſſue joined there- 


in, procure the ſame to be tried; or if upon ſuch trial a ver- 
dict paſs for the defendant or defendants, or in cafe the ſame 
' informer or informers procure a nolk proſegui to be entered; 
then, in any of the ſaid caſes the ſaid court of king's bench is 
authorized to award the ſaid defendant or defendants, his, 
her, or their coſts, unleſs the judge, before whom ſuch in- 


{trad 
ined 
t it, 


W of 


Eb ration ſhall be tried, ſhall ' at the trial of ſuch informa- 

100 tion in open court, certify upon record, That there WAS Strange 113. 
if, mn "reaſonable cauſe for exhibiting ſuch information; and in | 

ir caſe the ſaid informer or informers ſhall not within three 


months next after the ſaid coſts taxed, and demand made 
'thereof, pay to the faid defendant or defendants the faid coſts, 
then the ſaid defendant and defendants ſhall have the benefit of 


ſons 
d tl 
inſt | 


thei the ſaid recognizance, to compel them thereunto. 

7 dec. 6. But it is provided, © That nothing hereof ſhall ex- 
rat tend or be conſtrued to extend, to any other informa- 
* on than ſuch as ſhall be exhibited in the name of their Ma- 
m_ jelties Coroner, or Attorney, in the court of king's bench, for 
71 the time being, commonly called the maſter of the Crown- 


LW. 


eat 

e Ou © | ; | own of 
all For the better underſtanding this ſtatute, I ſhall endeavour to 
r perl er, Firſt, Whether it extend to all kinds of Informations — 
he pl ondly, In what caſes the court will order an Information to 
| ent filed. Thirdly, How the party may be relieved againſt 
oo" ifſued againſt him, before any recognizance given.— 


ourthly, Where the defendant ſhall have coſts, - 


B b2 Seck. 


« crown ſhall make an entry thereof upon record, and ſhall 


« r informations for the cauſes aforeſaid, or any of them, 


oice.”—From whence it follows, That informations exhibited 
he Attorney-general remain as they were at the common 
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LA RH. 426. ſtrued, and ſuch informations may be as vexatious as any other 


nAxro, the 


974 OF INFORMATION. 


Re 
* > : Ch. 
For the nature Sect. 7. As to the firſt of theſe particulars: it ſeem: Clexr, 


of the writ of R . 4 : 
1 That this ſtatute extends to all informations whatſoever Exhibited 


The 
he ch; 


RANT, vide by the maſter of the crown- office; and though it may be obſed vardi 
1 Comm. 435, ed, That an information in the nature of a gqus aua ane ben bio, | 
ed . _ a proper means to try a right, is not within the meaning of the 15 2 
434. ſtatute, which mentioning treſpaſſes, batteries, and other milde. — 
2 Inſt. 282.495. meanors, may be reaſonably conſtrued to intend ſuch other mil pan, h 


1. 2 4 46. demeanors only as are of an inferior nature, like to thoſe ſped i 
Salk. 374. 376. hed, which are generally wrangling and frivolous ones; yet ſew z obice, 


Carthew 504. ing this is a remedial law, and therefore ought to be largely e 

er come 
Strange 1042. | . : unpo wd 
Ball 1 Bop : and always ſuppoſe an uſurpation of ſome franchiſe, and even a a 


Carthew 218. ſuch, uſurpation is certainly a miſdemeanor, it hath been (rl, r For 
, Z. In aN 


708. duhat this ſtatute doth extend to them. | 
1 Burr. 402. ws | [ Frencl 
6 Com. Dig. 362. 2 Inſt. 282. 9 Co. 28. Velv. 191. Finch 322. Qvowarxaun; attrels 


ghoit W: 


not within the Itatute of additions. Wilſon 244. Black 
| A Ack. 3 


Law of nis1 Sec. 8. As to the ſecond particular, wiz. In what caſes u a 
5 5 on the rule court will order an information to be filed: It ſeems to have e 5.5 0 
being granted the general practice not to make ſuch an order, without firſt ute co 
in qvo war- ing a rule upon the perſon complained of to ſhew cauſe tot has be 


court will grant contrary.s which rule is never granted, but upon motion nn that th 


a rule to infpect in open court, and grounded upon affidavit of ſome miſdemeanay the titl. 


the books of the which if true, dath either for its enormity, or dangerous te mplaint 
=o quis = dency, or other ſuch like circumftances, ſeem proper for il | the Cot 
2. maoſt publick proſecution. And if the perſon upon whom fire of 
iule is made, having been perſonally ſeryed with it, do not, been 
the day given him for that purpoſe, give the court good {atis 7 acqui 

tion, by affidavit, that there is no reaſonable cauſe for the ft it dep 

ſecution, the court generally grants the Information z and fn not be 

5 times upon ſpecial eircumſtances, will grant it againſt tholewi e publick 

(2) Stra. 1044. cannot be perſonally ſa] ſerved with ſuch rule, as if they M poratior 
B. R. H. 271. poſely abſent themſelves, &c. [2] d fairs a 
LEO £ 150 . % ATISW-T2003 6.26, ave IN tov ing; 2 privat 
(2) The court will not grant an information againſt a tx1vaTe perſon for reading.2'1 eſectio 
ups proclamation. Black. 2. Nor hin a huſband, for endeavouring to A1 
wife contrary to articles et ſeparation, 'Biack 18. Nor againſt/perſons who aſſemble wi at be has 


a lawful deſign, notwithſtanding ſome untawful and irregular acts enſue. Black 48, N ormation 


againſt Juſtices ating improperly, in their publick capacity, unleſs flagrant proof of umſtanc 
ruption appears, Strange 1181. Burrow 485. 1162, Black 432. Douglas 589, Neragul F wholly | 
miniſters tor converting brief money. Strange 1130. Black. 443. Nor for bribing elect ih 


Black. 641. Nor for a per jured intruſion to a living, upon an affidavit that it was mos der any e 
cal. Strange 70. Barnard K. B. 11. Nor for a libel if it appear to be true Strange 
Douglas 284. 387. 3 Bac. Abr. 475, Nor for offences committed upon the high b 
Strange 918. 2 Keble 190. Nor againſt a diſſenter for retuſing the office ©: * 
Strange 1193. 1 Wilſon 18, Nor againſt an offender, although the penalty of em! 
is veſted in the Crown. Strange 1234. Nor for wokpò ſpoken of A Juſtice if bis put! 
character. Strange 1157. Nor for attempting ſubornation. B. R. H. 24. Nor for p 
Ing a challenge, if the informant had previouſly imparted a challenge. Buirow 3!6-4 


| 3 


Nor in favour of one cheat againſt another cheat. Burrow 848. Nor for a ene la Mich. 
of extortion. Strange 999. Nor for ſtriking a magiſtrate in the execution of his 0 3 MP*ched p 
the magiſtrate ſtruck firſt. B. R. H. 240. Nor for an offence againſt a private ftalute, 1 lf the poſſe 


row 385. Nor if a civil ſuit is depending, upon the ſame ſubject. B. R. H. 24. 1 Ud depend 1 
general the diſeretion of the court in granting information is guided by the e col J- and 252, 
perſon applying; by the time of the application; by nature of the caſe ; and b) fc len, ough 
quenees which may poſſbly reſult com the granting it. Ld Mansfield. Black. $4k In, koweye; 
allo 3 C. Dig. 321. N 5 42-0 | | : 


© 
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The court will grant an information for reproaching the office of magiſtracy, or defaming 
te character of magiſtrates. Carthew 14, 18. For taking away a young woman from her 


— 


— 
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0 bardian, although chancery has committed the offender for a contempt, Str. 1107, Andr. 
* bio, Or from her putative father. Str. 1162, For not examining evidence upon oath un- 
ang -r4 reference and rule of. court. 1 Wilt. 7. Or fo demanding a ſhilling, by a juſtice, to 
the [charge his warrant and committing" the party for nt pay ing it. 1 Wall. 7. For ſeducing 


| man 0 marry a pauper in order to exonerate the pariib., 1 Will, 41. For ſeducing a wor 


de nan, habituated (0 drinking, to make her will. 2 Burr. 1099. For voluntarily aſſenting, 
mil e jultice, from ſeſſlons. Str. 21. For refuſing to put an act in execution, Str. 413. 
BS: bribioz perſons to vote at corporation elections. Ld Raymond 1377. For publiſhing 
foul - obſcene book. Strange 788. For blaſphemy. Str. 834. For unduly diſcharging a debtor, 


y judges of an inferior court. Hardw. 135. For refuling, by the captain, to let the coro- 
ef come on board a man of war. And 231. Str. 1097. For keeping great quantities of 
powder. Str. 1167. For a juſtice making order of removal and not ſummoning the par- 
„. And. 238. 273. For impreſſing a captain as a common ſeaman malicionſiy. 1 Black. 
g. For ſpeaking trea ſonahle words, although the'offeader has been previouſly puniſhed; 
. in an academical way, by the vice chancellor. 1 Black. 37. --For contriving the eſcape 
{ French priſoners. 1 Black. 286. For giving a ludicrous account of a marriage between 
aftrels and a married man. 1 Black. 294. For contriving pretended converſations with 
toit with intention to accuſe another of having murdered the body of the diſturbed ſpirit. 
Black. 392, 401. Por procuring a female apprentice to be aſſigned, though with her own 
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jaſent, ta another, for the purpoſes of prottitution. 1 Black. 439. © 


&4. 9. But if the party on whom ſuch rule is made, ſhew (a) C. Jac. 213. 


the court a reaſonable cauſe againſt ſuch proſecution ; as. that 1 5 1903 > 
tot has been before indicted for the ſame cauſe, and acquitted ; B. R. H. 241. 


that the intent of the (a) proſecutian is to try a civil right, (h)Burrowgg4, 
co the title to land, &c. which is nor yet determined, or that the Bled 8118 
mplaint is trifling, vexatious, or oppreſſive; or if he can ſhew Dur 


the court (in anſwer to a motion for an information, in the Eaſt 2. Three 


are of 9 warrants) that his right to the franchiſe in queſtion N cats and a half - 
not, been already determined on a mandamus ; or that it hath EY 
tis 1 acquieſced (b) in many years, (3) without any diſpute ; or 450. 8 
Fu i it depends on the right of thoſe who vored for him, which lay 187. 
fon r. ' : 


th not been yet tried, (4) or that the franchiſe no way concerns (d)Strange 

e publick (5) (as all thoſe which relate to the government of a —— 
poration (e) or the election of members of parliament, (d) (e) Black. 586, 
dftirs and markets (e) &e. are ſaid to do), but it is wholly 3 Burr 18142. 


| | t) Salkel 
a private (f) nature, as a coney-warren (g) &c. Or that 4 Big. 3470 


* election by which he claims, is agreeable to charter: or Strange 635. 
debe has never acted under it; the court will not grant the 605 — — H. 
. omen, unleſs there be ſome particular and extraoydinary Ad 
* 1 unſtances in che cafe ; (6) the determination whereof, be- 140 
en oily left to the diſcretion of the court, cannot well come (6) = where 
Goal der any e 5 PONY ee, 8 e la w is up- 
= een ſtated rules. | MEE ſettled, Cowp. 
ich © 2 | 4 59. Or a fact 
7 e is diſputed, 
e ofen 1 , eee 1 5 | Black. 40. 
pill Burrow 1485, Or where there is no other remedy, Law of wist PRIUS 212. 

for & $8 as, Seck. 
i In Mich. 5 Geo. 3. It was at length ſettled (vide Black. 470.) that af 

gc <p; 3. It was at length ſettled (vide Black. 470.) that after twenty years 
0 - "a ed poſſeſſion of a corporate franchiſe, no rule ought (o be granted to ſhew by whet 
ute. +» poſſeſſor holds it. But that within twenty years, the granting an information 


1 8 „ebend upon the particular circurnftances of each caſe. Winchelſea cauſes. Burrow 
1 a ni 2524. A GREAT length of quiet enjoyment, though 80MEWHAT SHORT of 
1 th veht to weigh the diſcretion of the court. Rex v. Daws. Burr. 2023. Ten 
 OWCver, 16 not à ſufficient poſſeſſion under this rule. Burr. 2023. Nor has any rule 


37 


Trin. 20 Geo. 2. 


874. 33. 1069, 


9 
0 


1 


been laid down as derifive, reſpecting an information wiTain the 20 Jears. Copper . 
But the court has refuſed one a quiet poſſeſſion for 14 years, Rex v. Pike and Braddod, 

It is not preciſely determined how far a derivative title to a corporate franchiſe ny 
7 peaches oo ths orgigat holder died poſſeſſed of it undiſputed. Rex v. Stacie. Mid 
26 Geo. 3. Vide alſo Rex v. Spearing. Wincheſter affizrs 1/71. and Black, 471. where 
is made a quere, if the rights of ELECTORS poſſeſſed DE FACTO of the franchife, cl 
impeached in quo WARRANTO againſt the elected. An information was refuſed, beit 
among other reaſons, the queſtion of nda-refidence' had never been tried, Douglas a 
Vide alſo Cowper 88. ee ee VET SHOT ITED OF T0 9 + =: 

a . 2 *. — xy P - _ 4% - . 


* 'F 


(5) The court teſuſed a Qy2 WARRANT againſt 4 recorder who had forfeited the of 


* 
4 


by non-attendance; for the corporation may remove him and elect another, Strange fig 


And. 14; So allo againſt « burgeſs, for non- reſidence. Burr. 1693. 2024. So allo ai 
two ſets of churchwardens. Strange 1196. Tu 


Cs P * 
» 


2 Livy 97 7. move the court ſa] to ſet it aſide, as having iſſued contrary tote 
e e | 
Strange 1043. directions of the ſtature, | X 


Strange 1131. 


1039, 104. this ſtatute: for the words are, [b] That the court is authorize] 
1 Black. 356. to award coſts, &c.unleſs the judge, before whom the infor 
x Will. 2617 ? A4 | 
Con. Digs 17. ee upon record, that there was a reaſonable cauſe for exhioitf 
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n tries an information does not at ſuch trial certify, That (a) Reg v. Da- 
wer? 775 i * 2) 5 the Vis, adj. Mich. 
e was a reaſonable cauſe for the information (a).“ That the % Anz, and 
\ court is bound of right, in every ſuch caſe, to award them, alſo Strange 
-cher the acquirtal were upon the merits, or only from a flip 1131. Rex v. 
int of form, and howſoever notorious the offence might be; 9 | 
chere a court is authoriſed by ſtatute, to do a matter of jul- care 191. 
to the party, upon certain circumſtances, it has no diſereti- ö 
power of conſidering, whether it ought to do it, or not, 
a caſe appears to be within thoſe circumſtances. To which, 
| be added, That the ſtatute being general as to all caſes, Vid. 19 Con, 
rrein the judge, who tries the information, doth not certify a 25 Ii else | 
omble cauſe ſeems to imply, That it ſhall be leſt to ſuch ſmpggliog in- 
ve only for this purpoſe to conſider whether the proſecution, formation, 


7-4 1 f. Att ; 3 
re mT or not, and it is the proſecutor's folly not to ap- — 6 Ged. 
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T2. 14. It is further enacted by 9 Anne, c. 20, “ That in Burr. 402.576. 
na WW: 2ny perſon or perſons ſhall uſurp, [7] intrude into, or un- 869. 1485 


fully hold and execute the office or franchiſe of mayor, bai- —_ m— 


f, portreeve, or other office within a city, town corporate, 2024. 2120. 
rough, or place in England or Wales, it ſhall and may be 2147. 2143, 
ful, to and for the proper officer of the court of queen's Blok 25 2 
Its nch, the court of ſeſſions of counties palatine, or the court Coke's 0 


— : 2 — 
* —— — —— — — —————— * — g « — ot 4 et > y - 4, RN 8 * - 
» ay 2 N b * * N < 2 _w_ , 
x . 0 * Pe yy oo —_— ; ; — — 
8. - ” — 
P . p 
— 3 7 1 D : „ re "= 
re q 1 = * = a 2 WAYS * 
8 1 * * 
— % y 
0 oY q a > og ed - _ 
— — — r 5 "I 1 ad 4 OF OT Toe... > * CA p C A 2 : of a — 
OAT > a FF "©. ESD ae, — * = ſi 2 2 
L + by ” * * oy oof 


Wy 2 
eee 


168 grand ſeſſions in Wales, with the leave of the ſaid courts 327. . 
re pedtively to exhibit one or more information or informati- 777 22 uw. et * 
e in the nature of a quo 2varranto, at the relation of any per- 8 1 
ent or perſons deſiring to ſue or proſecute the ſame, and who lie upon this it} 


bit be mentioned in ſuch information or informations, to be ſtatute agaiaſt 
erelator or relators againſt ſuch perſon or perſons ſo uſurping, ae — 
at ding into, or unlawfully holding and executing any of the only agaiaſt 
| Id orfices or franchiſes, and to proceed therein in ſuch man- individuals 
;: TE © 15 uſual in caſes of informations, in the nature of a quo n 
wranto ;\ and if it ſhall appear to the ſaid reſpective courts, ſes.—An infor- 
t the ſeyeral rights of divers perſons to the ſaid offices or mation a gainſt 
nchiſes,” may properly be determined on one information, it ; — 
all and mey be lawful for the ſaid reſpective courts to give Att. Gen. order- 
de to exh bit one ſuch information againſt ſeveral perſons, ing vacancy by 


e order to try their reſpective rights to ſuch offices or franchi- . 
c d ſuch perſon or perſons, againſt which ſuch information 869 and W 


to tb informations in the nature of a quo warrants ſtiall be ſued or whether the K. 


enden cuted, mall appear and plead as of the ſame term of ſeſ- E e —— | 
6 (a , 7 which the ſaid information or informations ſhall befiled, oF —— per- 
the court where ſuch information ſhall be filed, ſhall give ſon for uſurping 


10, : 

—_— ter ume [8] to ſuch-perſon or perſons againſt whom ſuch in- wg ket upon 
he col ings beexhibited, to plead z and f. uch perſon or perſons 1 eee 6H 
w_ al ſue or proſecute ſuch information or informations inthe (8) After the 


zeainſt | Fo by eg | 5 rules are made 

| 80 divers defendants the court may direct that there ſhall be only one infor- 

aint all. Burr, 373. 1270. Vide Cowp. 489, 
B b 4 | e nature 
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4 nature of a quo 2werranto ſhall proceed ee Vith the 
* moſt convenient 9 that may be.? 


Sect. 15. Andi it is 1 enacted and Ska * That 
5 < caſe any perſon or perſons, againſt whom any informatimg 
informations, in the nature of a quo æuarranto, ſhall, i inayd 
4 the ſaid caſes, be exhibited in any of the ſaid courts, ſhall} 
e found or adjudged guilty of an uſurpation, or intruſion into 
« unlawfully holding and executing any of the ſaid oflicesorfy 
( chiſes, it ſhall and may be lawful to 1 for the ſaid cum 
« ſpectively, as well to give judgment ouſter againſt ſuch 
O)s! Com-Dig: « 105 or perſons, of pea. {one any of the ſaid office or fa 
2 Modern 234. les, as to fine ſuch perſon or perſons reſpectively for lo 
Str. 362. 982. 4 their uſurping, &c. (9) and alſo to give judgment that then 
_ N lator and relators, in ſuch information named, ſhall rem 
4 Modern 8. © his or their coſts of ſuch proſecution ; and if judgment 
Rex v. Ponſon- « he given for the defendant or defendants in ſuch 1nformaty 
N 3 2 7 « he or jþ ey, for whom ſuch judgment ſhall be given, ſhal 
den, B, R. H., OA is or their coſts therein expended againſt ſuch relatyr 
n relators, ſuch cofts to be levied by capias ad i 
Sayer's Play of 1 eie or . a 


Colts 293. 

| bee Sec. 16. Andi it is f further bande That the flame j 

© ung enge the amendment (10) of the law, and all the ſtatutes of ei 
910 14 Eau. ry pt 0, 11 ) ſhall be extended to informations, in nature of ag anded | 
9 gc, ; "wi * evarranto, and 1 e thereon, | for any the matters nt of ſrc 
4 Hen. 4. c. 3. « ſaid 80 mentioned." „ mation, 
n . IAS 013. | i TH: 3 may b 
32 Hen. 8. c. 30. 18 Elis, c. fa} N 17 1 PU 16 & 17 . 2. C. 8. ee d (e) ta; 
tris 100 an - omnipotent. act.) 4 & & Ann. c. 16. 9 Aan. c. 20. 5 Geo 1 C. 13. ne prok 
g allo. 4 Cows 406. 4 Burr. 4 St. 1011. Co. Li. 260. Douglas 116. reof is 2 
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And this having a great allakey withuBiors on __ | 3 
15 ” qunfider them together, and endeavour ro n tin 5 


„I. In what caſes they lie. 

i. What ought to be the form of thank; 

1 . 3. In what courts they may be brought 
3-23 4. In what county. 

pots .- 5 Within what time. 

6. Who are diſabled to bring d che 

. Whether there may be a-nonſuit in them. 
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viecher the informer or defendant may appear by at- 
1 what caſes there ſhall be coſts. , 
o. Whether the defendant may wage his law, or take ad- 
rage of a protection. f UML . 18 1 „ enen 
1. In what manner the defendant is to plead to ſuch an 
mation or action. Las Aan a | _ 
2. By whom the rephcation ſhall be made. 1 | 205 8 
3. In what manner the iſſue ſhall be joined, and where 1t 
4 Where the verdict may be found as to part of the in- 
pation againſt the informer, and as to other art for him. 94 
5. What judgment on ſuch an information or action is 

ö % HB DITE AO 7. .J590 ot T9108 ; 
6, Whether the penalty of a penal ſtatute may be cum- 
| Sed or granted avere #2775 221079 0087 IQ 5 en 
Ati | . of 
ll 
turd 
n, ji 


u. 17. As to the firſt of theſe particulars, vis. In ann poSurt 
s an information or action qui tam will lie. I (a) take it When an a& 
granted, that they lie on no ſtarute which prohibits a thing Wy NY 2 
ing an immediate offence againſt the publick good in ge- — grieved, 
al, under a certain penalty, unleſs the whole, or part of it is not to be 


e penalty be expreſsly given to him who will ſue for it; be- conſidered at's” 
4 2 ng | 314 » TR, KI 19. enal ſtatute. 2 

ee (b) otherwiſe it goes to the king, and nothing can be f R. H. 472. 

i 2W:nded by the party. But where ſuch ſtatute gives any (4) 2 And. 127. 


N of ſuch penalty to him who will ſue for it by action or (b) 2 And. 148. 
nation, &c. I take it to be ſettled at this day, That any; Ar of 8 
may bring ſuch action, or information, and ky his de- Strange 828. 
1e) 4 pro domino rege quam pro ſeipſo. (d) Alſo where a (c) Co. Ent. 
ſte prohibits, or commands a thing, the doing or omiſſion 375» 376, 377˙ 
reof 15 an immediate damage to the party, and alſo highly 134, 1 0 . 
ems the peace, ſafety, or good government of the publick, Dyer 95, 346. 
be honour of the king, or of his ſupreme conrts of juſtice; 1 And. 139, 
be ſtatutes of (f) hue and 1; 
utes of the (e) ſcandal of great men; of (f) L. quin, Ed. 4. 
; and thoſe that reſtrain 1 certain ſuits in the [Ig] civil or 12), N 
dn law courts, or even in inferior bj common law courts ; 5 Dig. 
ems to have been the general opinion, that the party grieved ? 4 y 4 Cike 13. 
, and it ts holden [i] by ſome that he ought to bring his 12 Coke 134. 
_— non ſuch ſtatute 2am fro domino rege quam pro ſeipho. And (e) 4 Co. 23. 
py ems to be taken [k] as a ground in ſome books, That 1 
terer tne king is to have a fine on an action on a ttatute, Qu, 1 Sid. 233. 
ation muſt be ſo laid; but not where the defendant is 1 Levinz 248. 
to de amerced. But I much queſtion, whether this be (t) Raſt. 406, 
val general ſettled rule in relation to this matter; ſince in 8 348. | 
tion on the ſtatutes of hue and cry, the defendant ſhall [I} & 
| be amerced; and yet ſuch action may certainly be laid (g) Raſta! 226, 
Im domino rege quam 72 ſo in actions, Which by P e 344. 
Ze quam fro ſeipſo. Allo D Y C. Jac. 134- 
i, | SEE F IS Dyer 159- 
= Raſt, 433. (i) 4 Co. 13. (K) C. Jac. 134. Hetley 121. Moor 9711 


the 
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dat hath offended againſt the ſtatute are expreſſed with 
renient certainty, and others not; as where it is alledged 
the defendant, for eleven months, and more, from 10 
eber in ſuch a year, unto 9 September in the year follow- 
uled a trade, without having been an apprentice, &c. or 
abſent from church, &c. in which caſes judgment ſhall be 
\ or the eleven months. But if the whole time be expreſſed 
mültently; as that the defendant was an offender eleven 
ths, from the firſt of November in ſuch a year to the firſt of 
ul following, the whole is void for the repugnancy, as hath 
| more fully ſhewn, chap. 25. ſect. 62. 
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J. 20. Secondly, It ſeems to be ſettled at this day, That (2) 1 Jones 

in the election of him who brings an action on a penal ſtatute, 5 815 2 | 
: . . . ; 256. 

þ gives one moiety of the forfeiture to the king, and ano- Plowdeng7,98. 

to the informer, either to have a writ againſt the defendant, Dyer 95. 

Ireddat (a) domino regi & A. B. qui tam, Ec. quas eis debet; des b 

p have it in this form, quod reddat A. B. qui tam, Ac. quas ei 3 79 67 

Alſo it ſeems to be ſettled, That whether the writ- be in B. Act. fur. le 

ne form, or the other, it is well purſued by a declaration in. Stat, 4. 

ume of the plaintiff only. [b]! Alſo it ſeems to be doubrtul, ({ ** FY 5 


ler there be any neceſſity that either the writ, or count, in pop. 5. 


ton, 0 
och action, do expreſs that it is brought by it for the king, L. Quin. Ed. 
las the party, as hath been more fully ſhewn/ in the 17th ge RHI 686. 


ded 
n; and there is a (e) precedent. of ſuch an action brought Vit. 1. 427, 428. 
App | ; 2 N 427,4 
e lings name by A. B. gui pro ſeipſo in hac parte ſequitur. But (e) Raſtal 427, 
ms (d) agreed that every information mult be in this form, 10 e 
in the inſormer tam pro dbnuno rege quam pro ſeipſo ſequitur, C. Car. 286. 
were it is brought on a ſtatute which gives one third part Coke Ent. 371. 
ouch e penalty to a third perſon. But I find ſome difference as e, 379. 
þ forms of ſuch informations, as to ſome other reſpects ; for — N 
d. 10% es they ſay, (e) that the action accrues to the informer, (f) Co. Ent. 369. 
n, &c, to demand the ſum. forfeited for the king and him- 3 
-recit ad (I) ſometimes that it accrues to the king, and to the fee Eat. 
RK : . e > (g) Co. Ent. 371. 
7 qui tam, c. and (g) ſometimes, that it accrues to the Vide 2 Kebie 
end to J. S. &c. (wiz, where the ſtatute divides the penalty 320. 
effurrt three parts, &c.) and alſo to the informer, qui tam c. 6 8 
iu wh netines they have no (h) clauſe at all of this kind. And 470, 364. 
ws uh if it be not fatal to have any ſuch clauſe where the {i)1Lutw. 163. 
ls 10t recoverable by the information, but requires a ſub- 8 = 8 
tone, grounded on the conviction? Alſo, ſometimes ſuch (c) co. _ 


ons pray proceſs againft the defendant, to bring him in 364. 


often uiver to the informer, qui tam c. only; ſometimes Wee may. on 
t an Wer tan | ; : Fe. an. 369, 365, 366. 
bu | : domino regi quam A. B. qui iam Ec. and (m) 7m) Co. Eat. 


it for! 
, ſtatul 
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- to anſwer de & ſuper præmiſſis generally, without ex- 371, 372. 
7 to whom, 5 | We | 


* Tuirdly, regularly it is ſafeſt for every ſuch in- 

E gion, to demand the very ſum due to the in- 

de retther more or lefs; for it hath been adjudged, 
1 Nu 


bury ! 


ofend 


. 
, | 
. 
4 1 
L 
i 
1 
6 
f : 
L 
i 
4&1 
E 
| 
5 
- m4 
©. 
| 
—_— 
k 
8 * 
AJ 
«1 
F 
= A 
"= 
* . 
5 F 
| - 
. , 
* { 
(1 
| 
© Fl 
- Kt ' 
* 4 
* 


Bennet, Trin. 


* 


we - OF INFORMATION QUI TAM, . 
N Ta] That if an action on a ſtatute demand the whole 23 
vr 7 ture for the informer, where the ſtatute gives part of it t plar a 


Vide Hob. agg. king, it is inſufficient : Alſo it hath been holden, (b) TAY 5 


Bull N. P. 196. the information make no demand at all, or demand wore Or Jaint, | 


: | | n 5 i 
( ) Hobartz45. for the party than appears to be his due, it is-infufſc fore | 


ide C. Car. 


"neg td him; yet {c) perhaps it may be good as to the ſhare gf 
(c) C. Car.330. forfeiture given to the king. Alſo, it hath been (d) ae 
3. That it 1s ſuffictent to demand the ſhare due to the inf part) 


C ine 0 > n — ; - | 
unninghamv. yithout making any mention of that due to the king. Al [ly rel: 
) * 


2 Geo. 1. C. B. where the quantum of the forfeiture depends upon the fu For 
4d) Jones 156, the jury, as it does on the ſtatute of Foreſtalling, it hath (train 
ig eech adjudged ſufficient to leave a blank (1 3) for the ſam, AM bom, « 
blank, if it hath been [f] adjndged, That a popular action may coneluiiÞ no: | 


would not be grave damnum without adding, of the plaintiff; becauſs v ch per 
| mad? s Abf. 38. offence for which ſuch action is brought, is ſuppoled to bes rularh) 


r Noris. neral grievance to evgry body.” ture 


(FH) B. Act. Pop. 2. | | 5 to be 

wo Seck. 22. Fourthly, It is enacted by 18 Eliz. c. f. i were 1 
« That none ſhall be admitted or reecived to purſie ap 
% any perſon or perſons, upon any penal ſtature, but by wa J. 23. 


e information or original action, and not otherwiſe.” A oftcers 


| (s) C. Eli. hath been adjudged. That no popular action, ſince tlis other, 


— 9 tute, can be brought on a former ſtatute, either by Ig Ho fl 


3 laft. 194. the king's bench, or by h] plamt in an inferior court and th. 
(b) C. Eliz. only by original writ, or information; whether the ſtat lo, JI 
Ie UH. which ſuch action is grounded, [i] inffict a penalty genen 

23 H. 6. 10. : : | ; 
C. Eliz. 96,77. without ſaying how it ſhall be recovered, or expreſs g 
More 247, 390. recovery by bill or-plaint, &c. (as that of 4 & 5 Ph. aud! aged a 
r ap againſt [Kk] making kerſeys, without having ſerved an app ranat1 
& M. 5. A 32, ticeſhip; and that of 5 Eliz. c. 4. againſt [?] followng | 
33» 34. other trade without having ſerved an apprenticeſhy,) p25, 
6 Coke 19. the coritrary hath been fince expreſsly adjudged [m] a infor! 


[17 3 wig 4. former ſtatutes as expreſsly give a recovery by bill or led. 33 


1 31, 39. becauſe the ſtature of 18 Eliz. doth not mention on! bat af 
C. lis. $44-/ ait, but original ations ; and a ſuit by bill or pln ls th 
a) R. Abr. In] original action in the court in which it is commenced, 5 thou 
537 therefore may. reaſonably ſeem to be only within the . 
La] Vide 2 D. of the ſtatute, where it is removed into a ſuperior fl * part 
Apr. 279, 289. and there proceeded upon. And if this be the meaning e 


3 Leonard 237. Lonly tal 


ſtatute, I ſee not how any ſuit whatever, by bill or plan u int 
Nau infe 


any penal ſtatute, can be within the purview- of it while "ae 

bill or plaint continue in the court in which they wer 4 i 

menced, whether the ſtatute on which they are brought 00 FIRE, 

pireſsly mention them, or leave the method of ſuing to they 16 

.-. conſtruction of law. To which may be added, That the fh 
21 Jace. 1. c. 4. ſect. 1. ſeems to ſuppoſe, that 26100501 

ſtatutes may indifferently be brought by writ, plain, | 5. ; 

information; for the words are, „ That all offences * 4 e 

« after to be committed againſt any peer N fire bly of: 


SMY 754 
blormati, 
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nmon informer or promoter may lawfully ground any po- 
Jar action, bill, plaint, ſuit, or information, before Juſtices 
Falze, &c. thall be commenced, &c. by way of action, 
Lint, bill, information, or indictment in the proper county, 


eh ore the-juſtices of aſſize, &c." 


> of 


ver it ſeems clear, (a) That no ſuit, by bill or plaint, (a)". Eliz.434 


8 a © — — 6 . 
party grieved, ſuing upon a clauſe, either expreſsly or im- Vid. C. Eliz. 


* 7 | relating to himſelf only, is within the ſaid ſtature of 18 76, 77. 
a6 For it is expreſsly provided, ſect. 6. That it ſhall not 3 Lconaid 237. 
7 train any certain perſon, body politick or corporate, to ; 


hom, or to whoſe uſe any forfeiture is limited by any ſtatute, 


2 id not generally to any perſon that will ſue; but that every 
'. oc pcrfon may uſe as before.” [b]—But where the party (b) C. Eliz. 76. 
be early grieved by an offence againſt a ſtatute, ſues for a 77. 


ture generally limited to any one who will ſue fer it, he 3 Leon. 237. 
;to be as much within the reſtraint of the ſaid ſtatute, as 0 
i were not the party grieved. 5 
e 2 
1 WA 
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urt, 
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8. 23. Fiſthly, ſe] In an action on a ſtatute, which requires (e) Lutw. 162. 
officers at one certain time after their admiſſion and others | 
other, to qualify themſelyes by certain acts, it is ſafeſt, ex- 

ly to ſhew the time when the defendant was admitted to his 

and that he neglected to qualify himſelf in the time limitted ; _ 

lo, That he actually exerciſed his office after ſuch negle. 


— - — * — 1 * _ 
— 
4 93 — a . - 1 — 
Sonics q — —— o . 0 bt 
- 
== - TI IE. DE TT ITE A ; 
D — 239 * * 8 2 
ay - — a 
8 — CE 6h —_—— _— — 7 — 7 — r 8 
24 n _—_— PI. — * 2 


_ ———— 
— 


— — 


r 
r 
9 - 


| 
(| 

F 
. 
{3 


geben 7 0 o £ o f | dj Fs *S f 0 (” : | 1 
Sir gi U. 24. Sixthly, IC 15 ſaid, Id] That the fact is ſufficient- (d)Shower337s | | 
ind | edged after a guod cum in an action on a ſtatute, but not in ya mnt 
n a0 lvrination, WE rod nid er 131 Halde : | 
wing > L DEP p14.) pres A I 4 
ip) . 25. As to the third particular, vis. In what courts n 


1s to! 
or þ 


en Information. or action may be brought: Having already, Sens 99. 
ſect. 33. endeavoured to prove, that where a ſtatute ap- Lieleton $64, 
hat a penalty ſnall be recovered in any of the king's dourts C. Car. 1145 
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n on! | | 
aint z ord, the offence may be indicted before juſtices of aher and Mos 8. 

oel, er, though not in 2, court-leet, or of ſe] pie-powders, or W | 
the bers, inttjtured for ſpecial purpoſes; and intending under (f) 2 Aud. 125, 


or oF. particular, incidentally to conſider what ſuits uay' be 126. 
ing kit in the courts of Weſtminſter-hall, on penal ſtatutes Tn Jae 178,179 
. plan {only take notice in this place, That where ai ſtatute limits 


while an intormer qui tam to other courts, yet any (f) one may, 


mm ulruction of law, exhibit an information in the exchequer 
hr do ü whole penalty for the uſe of the king 
the gel 14.4 itt 95 Tao ett notiirarn 


110 As to the fourth particular, oi. In what county (2) Par. 3. 
„mation or action may be brought: It is enacted by 31. 
5, That in any declaration, or information, Ig 


the Ml 
ns of N 
It, hi 


bees! 5 erfibited by ſuch officers of record, as had i 
hid * ot their offices, before the time of the ſaid” ſtature, 
K off 


| vu 0 . . 
RY uled to exhibit informations, or ſue upon penal 
| « laws ; 


„ ledged; which being tried for the defendant, or if the 


' (F)FarrenqQui 
TAM v. Wil- 
liams. 


Cowper 369. 


| fendant can have, no advantage of the above-recited t 


(b) 2 And. 180. 
thecontraryad- 
Judged. 

C. Eliz. 735, 
736. 


e) C. Eliz. 645. 
to 1 Vent. 8. 


C. Jac. 178. but only to thoſe brought by common informers. 


(e) C. Jac.178, 


179. 
Salkeld 373. 
Hobart 184. 


of, heard and determined in the aſſizes, or general qu 


clauſe ; the words whereof are, That the defendant 
< traverſe the county, &c. which being tried for him, 
e the plaintiff be thereupon nonſuit, thę plaintiff ſhall bem 


«© NC. 


quer, for ſuch offence happening in che fame cou | ire, f 
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>. ;-- | 26. 
(2) Par. 4 B. 1. © laws; and not (a) concerning champerty, buying of cou! 
2 = 47- or extorting, or the king's cuſtoms, &c. or-uſury, or ford prop 
roy Neri « ing, &c. the offence againſt any penal ſtatute ſhall not be 

& to be done in any other county but where the maiter en o. 
& to be the offence was in truth done: And that the doh © 
may traverſe, and alledge, That the offence ſuppoſe : Bi 
« committed, was not committed in the county where iti te of 


< tiff be thereupon nonſuit, the plaintiff ſhall be barred 


* action or information. That al 


Sect. 27. It ĩs further enacted, par. 7. © That all fu 
e uſing unlawful, or not uſing lawful games, or for not l 
« bows. or arrows, or for uſing a trade without having very, j 
e brought up in it, (+) ſhall be ſued and proſecuted in the enera 
« quarter- ſeſſions of the peace, or aſſizes of the ſame Mes ce 
< where the offence ſhall be committed, or otherwiſe e kin, 
unitior 


« ſeſſions of the peace of the ſame county, where ſuch ed, pri 


„ ſhall be committed, or in the-leet within which it ſhall AF aior 
e pen, and not in any wife out of the ſame county where tes 
« offence ſhall happen, or be committed.“ oy miner, 
| B46 the p 


te, anc 
une 
ces ſh: 
cature, 
the pa 
me, anc 
aces uſu 
e Proce 
ſuit, t. 
accord! 
all inte 
ms at c 
mations 
MNence, 
genere 
ormer, 
urts at 
refaid, 

3. 

Ne the of 
ad, the 


In the conſtruction of this ſtatute, the following parts 
ſeem moſt remarkable: 8512 | 


Sect. 28. Firſt, That it harh been adjudged, Thatt 


which appoints, That all offences againſt penal ſtarts 
be laid in the proper counties but (b) only by way of ple; 
this conſtruction ſeems very agreeable to the purport of tif 


But this point is otherwiſe ſettled by 21 James 1.0 
4. ſection 37. | | 5 

Sect. 29. | Secondly, That the faid clauſe extends (c)! 
any ſuit by a party grieved, or by the (d) attorney g 


Sect. 30. Thirdly, That the laſt recited clauſe, con0 
ſuits for uſing a trade without having been brought up ini 
which are appointed to be brought at the afſizes or {eld 
the proper county, and not in any wiſe out of the 
reſtrains not an information in the (e) king's bench or e 


thoſe courts are ſirting; for the negative words of Ml " 
© I be brought in f con 
are not, That ſuch ſuits ſhould not be brong 


u te- 
court, but, That they ſhall not be brought in any other C 5 0 


. 2 a 
without expreſs words. But where the offence 5 1. 


and the perogative. of theſe high courts ſhall not be 


* 


count), ſuch ſuits, in thoſe, or any other courts, out of (a) Vide Hob. 


of | er county, ſeem to be within the expreſs (a) words of 28% 327. 
fore rop - 7 t b ſti Wh h C. Jac. 8. 

te: Yet it was long a Very grea (b) queſtion, ether an (þ) ;Kebleg84- 
t be on of debt or information, in the courts of Weſtminſter- 2 Keb 99, 125. 
I | were not to be conſtrued to be out of the meaning of 2 247 
cler $ f 


But this point is now ſettled in the conſtruction of the 


Sid. 303, 400. 
te of 21 Jac. 1. c. 4. as ſhall be more fully ſhewn here- 1Sid. 303, 400 


e it] 
iT, # 7 ; | | 
al 8. 31. It is enacted by the ſaid ſtatute, of 21 Jac. 1. c. 4, 


That all offences to be committed againft any penal ſtatute, 
r which any common informer or promoter may lawfully 
ound any popular action, bill, plaint, ſuit or information 
fore juſtices of the aſſize, juſtices of niſi prius or gaol-de- 
ery, juſtices of oyer and terminer, or juſtices of peace, in their 
eral or quarter- ſeſſions, (except offences againft the ſta- 
nes concerning (e) recuſancy, &c. or maintenance, &c. or (e) vide Hobart 
> ie king's cuſtoms, &c. or tranſporting gold, or ſilver, or 251: & B. 1. c. 


u nmition, or wool, or leather, &c.) ſhall be commenced, 50. 8. a 

ch Med, proſecuted, tried, recovered and determined, by way *7 ed 394. 
ſha faction, plaint, bill, information or indictment before the 

here WW'tices of aflize, juſtices of niſi prius, juſtices of oyer and 


niner, and juſtices of gaol-delivery, or before the juſtices 
the peace of every county, city, borough or town corpo- 
te, and liberty, having power to enquire of, hear and de- 
mine the fame, in England or Wales, wherein ſuch of- 
ces ſhall be committed, in any of the courts, places of ju- 


hat thRNcarure, or liberties aforeſaid, reſpectively, only at the choice 
ted 0 the parties who ſhall commence ſuit, or proſecute for the 
tuces e, and not elſewhere, fave only in the ſaid counties, or 
pla res uſual for thoſe counties, or any of them: and that the 

of U proceſs in every popular action, bill, plaint, information 
ndant ſuit, to be commenced, ſued or proſecuted, by force of, 
him; according to the purport of this act, be had and awarded. 
deln al intents and purpoſes, as in an action of treſpais, vi WF 
J at common law. And that all and all manner of in- 


mations, actions, bills, plaints, and ſuits whatſoever, to be 
amenced, ſued, proſecuted, or awarded, either by the attor- 
7 general, or by any officer whatſoever, or by any common 
ormer, or other perſon whatſoever, in any of his Majeſty's ; 
im at Weſtminſter, for or concerning any the offences 
refaid, ſhall be void. | | 
$ 32. And it is further enacted, . That if on the general 
ee offence be not proved in the ſame county in which it - 
(eo id, the defendant ſhall be found not guilty,” as ſhall b 

| guilty,” as ſhall be 


ily ſhewn under the eleventh particular, | 
. 33. Allo it is further enacted, That no officer ſhall This ſection is 


| 4 a 5 - £ 4 ; 
thel *% file, or. enter of record, any information, bill or avg be oh- 
coun | jon, or, a 2 Gere...” 2 
| uf t or declaration, grounded on the ſaid penal Bac. Abr 3 


gute i , ; 
or any of them, which by this act are ap- vide alio Cro. 


27 pointed Car. 316. 
8 Jin. 4 Inft, 272. 
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hy or NFORMATIW QUT Tali, ff. 


2 2 pointed to be heard and determined in their proper m; 
; Lye. as. * until the informer 'or relator hath firſt taken a Corporal ( by 3 
Carthew 503. © before ſome of the judges of that court, that the oftence q . 

7 Wit * fences laid in ſuch information, &c. was or were not o ss be 


© mitted in any other county than Where, by the ſaid ju WP” © 


tion, &c. the ſame is, or are ſuppoſed, to have been comgid | 
« &c. the ſame oath to be there entered of record. 4 
| | F | office 
1 In the conſtruction of this ſtatute, I ſhall obſerve the ſolu 1 
7 | particulars : e e uni e 5 dot 
8 | 5 175 F is on 
(a) x Salk. 372. S&ed, 34. Firſt, That as the law is now (a) ſettled, no acta h oath 
1 debt, or information, or other fuit whatever, can be brug E 
2 Levias 204. any court of Weſtminſter-hall, on any penal ſtatute made be 1 1 
3laft. 192. con · the ſaid ſtatute of 21 Jac. for any offence not herein excepts f ' 
acjudged.. Which the offender may be proſecuted in the country, u I 
1 De ins 449. ſuch offence ſhall be committed in the ſame county in which d 1 


3 Levinz 51. ſhall fit; and ſurely this cannot but be thought moſt agree 


N * to the meaning as well as the letter of the ſaid ftatute; * 
pron —_—_ whole proviſion whereaf would be to little purpoſe, i WF 


181d. 303. 359. ſuits ſhould be conſtrued out of it. And as to the obj 
400, ſame caſe That if all ſuirs on penal ſtatutes ſhould be wholly taken 
- doubted. . a i Id beg 
1 rie 364. the ſuperior courts, all offences againſt them would bet 
A2 Levinz 204. diſpuniſhable by the offender's removing himſelf out of the 
Latch. 192. wherein he committed them; becauſe the courts in the H. 1 
Sup. ſect. 30. 's | LY RAT E t au p 
mentioned, have no juriſdiction out of tlie counties wheren g 
ILutwyche 168 . | 9. 8. c. 
Strange 1081, ſit; it hath been (e) anſwered. Thar procels of outlayry Nude 
Raymond 394. lie againſt ſuch offenders, by virtue of the above · recited cla 
(b) rJones193. the ſaid ſtatute, which gives the like proces ia all ſuis mii. 
Sup. ſect. 30. . a 0 '. » » 1 bh 41, 
Strange 41s. Cuted according to the purport of it, as in actions MG | 6. 4 
(e) 1 Salk. 373. at the common law. . brmatior 


Neck. 40 


inforn 


1 


ü | / n 
(d) 1 Salk. 372. Sec. 35. Secondly, That (d) where a ſubſequent i Ap, 
Hick's Caſe. _. $5. nos Abt | 0 Mm 
Carthew 465. gives an action of debt, or any other remedy, for the reWWe{lvrs or 
1 of a penalty in any court of record generally, it fo far wee cor 
ly repeals the reſtraint of 21 Jac. and conſequently lev Waicn; f 
informer at his liberty to ſue in the courts of Weſtminſter r any fo. 
| : | WS. LS; 4 | Kent the 
(e) Wentris 8. Sec. 36. Thirdly, That the ſtatute of 21 Jac. gave ( ſhall be 
C.Car.112.146. juriſdiction to the courts therein mentioned, over any n lucceſſ; 
3 £ gh in relation to which they had none before; and 70 „ half, ſh 
Huton 3 that ſuits for ſuch offences muſt be brought in the courts c e for t. 
() c. Car, 112. minſter-hail in the ſame manner as before. ommitted 


Salkeld 372. To | a 
Lit. Rep. 163. Hutton 98, 9. 2 Keble 106, Strange 1103, Andrews 2, | Werefore 
I Vin. Ab. 203. 6. Viner 342. | | ed. A 


ute hind. “ mal 


8) Jones 193. Secf. 37. Fourthly, That (g) the ſaid ſtat ahn. 
Bol N. F. 190 the remyyal of any inditment into the kings beach of 


— 


* 


„ INFORMATION GUI TAN. 


Ae lolved, that a 
j by ui prius 1131 eee M ; writ of error 
2 ores ee lies from the 
bench to the exchequer chamber in a Qvi Tam action of debt. Lloyd v. 
pet, "Douglas 353. N. (911 )). oo "I 


C2 : a EA , 
[ * * 


th, That the offence aroſe in the ſame county in which it is * Tp 
, doth not make the proceedings 1 erroneous; for the 

js only directory to the officer, but doth not intend that 
þ oath ſhould be made parcel of the record; and therefore 
omiſſon of it cannot be aſſigned for error; and yet the act 
expreſs, © That ſuch oath thall be entered of record.” But 
ere, If the court may not properly be (b) moved to ſer aſide (b) vide Salk: 


| | tute ? ' / OY 
ch a 3 — 5Y | 7 : | | 
del. 39. Sixthly, That no (c) ſuit by a party grieved is 
hin the reſtraint of the ſtatute. 92 5 N F 
| ' (c) Cro. Eliz. 


g. 40. As to the fifth particular, vis. Within what time (a) Vide B. 
information or action may be brought: It is to be obſerved, Act. Pop. 6. 


- 


. 8. e. 3. But this (d) ſtatute being repealed by 31 Eliz. c. 5. tus . 


all take no farther notice of it. 


ect, 41. It is enacted by the ſaid ſtatute of 31 Eliz. c. 5. 4Madera 144; 
» $5. That all actions, ſuits, bills, indiEtments, or in- 1 Shower 53% 
ormations which ſhall be brought for any forfeiture upon Ney 71- 
ww 5 Hy 78 . _ Carthew 232. 
y ſtatute penal, made, or to be made, hereby the ſor- pp... 2g 
ature is or thall be limited to the queen, her heirs or ſue- 1 * 
ſors only, ſhall be brought within two years after the of. 

ence committed; and not after two years. And that all 

Cons, ſaits, bills, or informations, which ſhall be brought 

br any forfeiture, upon any penal ſtatute, made, or to be made, 

pt the ſtatutes of tillage, the benefit and ſuit whereof is, 

þ all be by the ſaid ſtature, Iimited to the queen, her heirs 
lucceſſors, and to any other that ſhall proſecute in that 
half, ſhall be brought by any perſon that may law fully 
e for the ſame, within one year next after the offence 
dumm tted, and in deſault of ſuch purſuit, that then the 
ue hall be brought for the queen's majeſty's, her heirs or 
N any time within the tuo years after that year 
. And if any action, ſuit, bill, indictment, or in form- 
ton, fall be bronght after the time ſo limited, the ſame 


. . „ ſhall 


3 


. after which it may be either tried there, or in the coun- (13) And it is 


1. 38. Fifthly, That (a) it hath been been adjudged, That (a) C. Car 316- 
offcer, by receiving an information wirhout ſuch a previous Vide Inſt-272- 


r 


b proceſs, as having iſſued contrary to the directions of the 376. Sup. ſect. 


| -, ts | 
Noy 71. Shower 354. 3 Leonard 237. 


at all popular actions were limited to a certain time by ys or ey” 
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4 ſhall be void. And it is provided, That where 1 fond 
« time is limited by any penal ſtatute, the proſecution muſt h _ 
« within that time.“ | | bn of 
Sed. 42. Alfo it is enacted by 18 Eliz. e. f. f. 1, « 1,08”. 
« upon every information which ſhall be exhibited on any pen: 3 
& ſtatute, a ſpecial note ſhall be made of the very day, moni l. N. 
« and year of the exhibiting thereof into any office, or to 3 
« officer, which lawfully may receive the ſame, without an 
<« antedate thereof to be made; and that the ſame informary 
be accounted and taken to. be of record, from that day jy 
« ward and not before. And that no proceſs be ſued out uy 
« ſuch information, until the information be exhibited in fan 
<< aforeſaid, &c. and that every clerk making out proces cou 
to this act, ſhall forfeit forty ſhillings, &c.” 


0:2. 4 
hether 
t give 
er a CC 
int of 


dect. 5 

danſe 
othing 
ung's e 
may be 
vntrary 
above- 


penal ſt. 


Seck. 43. It is farther enacted by 21 Jac. 1. e. 5. „ Th 

« no officer ſhall receive, file, or enter of record, any inform 

«ation, bill, plaint, count, or declaration, grounded on a 

(a) Cro. Car. © penal ſtatute ( being (a) within the proviſion of the ſaid ſtat 
8 « of 21 Jac.), until the informer or relator hath firſt taken 
2 Inſt. 192, « corporal oath, before ſome of the judges of the court, tl 
Salke'd. 376. 5c" 6 believes in his conſcience, the offence was committed withl 
For this matter“ a year before the information or ſuit, within the cou 
ſee the 33th, « here the ſaid information was commenced, &c.” 


ſet. 


Seck. 44. In the conſtruction of theſe ſtatutes, I ſhall obſer 
tb) Hobartzyo. the following particulars : Firſt, That (b) if an offence prohibit 
4 Modern 144. by any penal ſtatute, be alſo an offence at common law, 
| Boll W. Þ * proſecution of it, as of an offence at commor law, is no way K 
195, trained by any of theſe ſtatutes. _. | rey ori 
bn ena - 
(e) 3 Bac. Abr. Sec. 45. Secondly, That if a ſuit on a penal ſtatute be broy ſar 


f n N Kalour, 
505. after the time limited, the defendant needs not plead the f dered 
3 353» bur (e) may take advantage of it on the general iſſue. Wc” 
oy 71. 3 2 „„ OPT QA ST : 4D | 
$28. 46. Thirdly, That if an information gui tam be br 62 
(4) C.Car. 337: after the year on a penal ſtatute, which gives one molery 19 hea ins 
FIE pa 80. informer, and the other to the king, it is naught only cha e dat 
the informer, but good for the king. y jafor 
| | 8 I; yet 
0 Seck. 47. Fourthly, That the party grieved is (e) not VR co; 
fe) Sup. ſ. 38. the reſtraint of theſe. ſtatutes, but may ſue in the ſame af , „ 
| C. Eliz. 645. before | 5 
3 Leonard 237. © - 2:66 | | (greed, 
ower 354. ES | | hic! 
Carthew 232. Ld Raymond 78. B. N. P. 198. Wformatic 


(Shower353) $49. 48. Fifthly, That it ſeems not (0) t be 
5 a Whether the ſuing of a latitat within the year be 3 fu F 


i 


„ or WrcNTION G Tale © / 
"mencement of a ſuit on a penal ſtatute, to avoid the limita- 7 In 
m of theſe ſtatutes (14) 7 | ol 


10 It has been determined that it is a ſufficient commencement of the ſuit, Carthew 
„ Shower 353- But if the writ -were not ſued out till after the year, though by fe- 
on it would be within the time, the plaintiff ou t to be wonfuited. 3 Burrow 1241. 
|. N. P. 195. and the real day of ſuing out the writ, which ſhall be conſidered as the 
_nenceineut of the ſuit, may be ſhewa in the pleadings, 3 Burrow 1423. 


a... * a * 


$4. 49. Sixthly, that it (a) ſcems alſo'to be queſtionable, (a)Shower35 3 
herber a ſuit by a common informer, on a penal ſtatute, which _ ee 9s 
| gives an action to the party grieved, and in his default, 366. pe 
e certain time, to any one who will ſue, be within the reſ- 


nt of theſe ſtatutes ? 8 
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bt. 50, Seventhly, That it ſeems queſtionable, Whether 

danſe in 31 Eliz. c. 5. ſ. 4. by which it is enaQted, * That 

othing in the ſaid act contained ſhall extend to champerty, 

ing's cuſtoms, er forettalling, &c. but that every ſuch offence 

nay be laid in any county; any thing in the ſaid act to the 

untrary notwithſtanding,” do except the ſaid offences, out of 

above-recited clauſe, relating to the time within which ſuits 
penal ſtatutes muſt be brought? For the words above-men- | 
hed, wis. But that every ſuch offence may be laid in any 
ity,” ſeem. to reftrain the generality of the precedent, which 

* That nothing in the act contained ſhall extend to ſuch 

nes.” | 


Horn 
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2. 51. As to the ſixth particular, vis. What perſons are 
led (15) to bring ſuch an information or action: Ir is en- 

by 31 Eliz. c. 5. ſ. 1. That no perſon, other than the a 
urty grieved, ſhall be received to inform, or ſue upon any aa common 
ena] ſtatute, that before that time hath been for any miſde- iniormer, 
earour, by any order of any the queen's majeſty's courts, — 


dered not to follow or purſue any ſuit upon any penal 
atute,” | 


> DrOWS | 1 = 

hy a. 52. As to the ſeventh particular, viz. Whether there (pc. Lit. 139. 
10 be a norſuit in ſuch an information or action? It ſeems F Nonf. 13. 

( 5 B. Non. 68. 


ed, that notwithſtanding the king (b) cannot be nonſuit 

y information or adlion wherein he bimſelf is the ſole 1 
i; yet any (e) informer qui tam, or (d) plaintiff in a B. Nonſ. 4 
action, may be nonſuit, and hereby wholly (e) determine P- 116. 
li as well in reſpect of the king as of himſelf: Alſo it e yes 
= (f) Thar the attorney. general may enter a nolle B. Neu, Ps 4 
u (which, as [g] ſome ſay, has the effect of a nonſuit] to (f) Lit. 139. 


my ** 8 a 2 . 
ration or action brought by the king only. 56 


. J 1 
Vide 1 Sid. 429, Q. Salkeld 21. 2 Ld Raymond. 5 


( p . FE : « f . f ; 
3 As to the eighth particular, iz, Whether the 
er defendant may appear by attorney? It ſeems 
LCA | agreed, 
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(a) B. Att. 53, agreed, That aſter [a] plea pleaded to an indictment, infra 
| 3.2 — . tion, or action, for any crime whatſoever, under the degree 
9 Edw. 4, 4. [b] capital, the defendant might always, by the fayour of th 


AGE 7 a court, be permitted to appear by attorney. Allo it ſeems, Th 


15 +4 
n pearance of the defendant, even before e] plea pleaded, 


Vide 21Edw.4, except in ſuch caſes, wherein a perſonal appearance is requir 
77 8 


7 H. 6. 21. | 
(4) F: Arr. 48. leems generally agreed, That an appearance by attorney cum 


he, 4 8. . | ſuffered to plead a pardon to a præmunire by attorney, and x it his 
VideB.Att.69, mention 1s made of any ſuch writ or grant. But I preſume hat or this 
31, ＋ there was a clauſe to this effect in his pardon. be dem 
37 i. 6. 27. | 


opular 


3 H. 7,6. C. Jac. 462. 616. 22. Ed. 4. 33, 34. (e) See caſes lett. d. (f) is H. 7 * 


preed, 

How an infor- Seck. 54. It is enacted by 18 Eliz. c. 5. ſ. 1.“ That ef ka 
wer ſhall ſue. 4 informer, upon any penal ſtatute, ſhall exhibit his ſuit inpn Gloce 
e per perſon, and purſue the ſame only, by himſelf, or H enper 


d if he 


; attorney in court; and that he ſhall not uſe any depuy i 1 > 
; bits, 1t \ 


<<. deputies at all (16).” 


| nee the 

(16) Therefore an infant cannot be a common informer, for he muſt ſue by guard Its ſha] 

Maggs v. Ellis. M. 25 Geo. 2. and he cannot be an attorney, becauſe he cannot be ſut certain 

March 92. | genera] 

| | ; . | | d gire 

— A caſes Seck. 55. It is recited by 29 Eliz. c. 5. ſ. 21. That d. But 
the intormer * 1 4 8 N . a 

e ear by of her majeſty's ſubjects, dwelling in the Fours parts of mer; 

attorney. realm, had been many times maliciouſly troubled upon inform ye the p 


tions and ſuits exhibited in the courts of the king's bench, au 
mon pleas, and exchequer, upon penal ſtatutes, and had 


drawn up upon proceſs out of the countries where they d 3 
and driven to attend and put in bail, to their great trouble ent of 
undoing :—For reformation thereof, it is enacted,“ In 5 _ 
any perſon or perſons ſhall be ſued or informed again, er mu, 
% any penal law, in any the ſaid courts, where ſuch perſon other acht 
<. perſons are bailable by law, or where, by the leave or ff 3 
« of the court, ſuch perſon or perſons may appear by aM r. 
« in every {uch caſe, the perſon or perſons ſo to be in pleaded ler, . 
« ſued, ſhall and may, at the day and time contained the i 
« proceſs ſerved for his appearance, appear by attorne) . 58. 
e {ame court where the proceſs is returnable, to anſwer  defenda; 
defend the ſame, and not be urged to perſonal appem his ma 


. dr to put in bail for the anſwering ſuch ſuits.” ; former 
Does not ex- Sect. 56. And it is enacted by 31 Eliz. 10. ſ. 20. delay his! 
tend to alien 4 this ſhall extend only to the natural ſubje&s born, or Or ſhall h. 


- 


iaformers. Is 2 ; | ; 
| % born, within the domintons of the queen's majeſty, 4 7 verdig 

l o (] + g 

« or ſucceſſors, and to perſons made free denizens, ® ws ſame 


T « others.” 


Fa 
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As to the ninth particular, viz. In what caſes there ſhall be 

&;, on ſuch an action or information. I ſhall endeavour to 

* Whether an informer ſhall, in any caſe, have his coſts; 
f 


id, In what caſes the defendant ſhall have them. 


St. 57, As to the firſt of theſe particulars, I take it to be 3 - 
z great meaſure ſettled, (a) That an informer upon a 1 — 
ular ſtatute, ſhall in no caſe whatſoever have his coſts, 1 Venti 133. 
lels they be expreſsly given him by ſuch ſtatute ; for it is r 206. 
ain that he cannot recover them by the common law, for * ol ho 
bat doth not (b) give colts in any cafe. Neither can he recover (b) 2 Iſt; 288. 
hem by the ſtatute of Gloceſter (c), which gives the demand- 3 C. P. 
i his coſts in all caſes wherein he ſhall recover his damages; 4996 1 
jr this ſeems to ſuppoſe ſome damage to have been done to c. 1 
he demandant in particular, which cannot to be ſaid in any (d)zKeb. 781. 
epular action; and therefore ſuch actions have always been „ 
baſtrued to be out of the benefit of this ſtatute, But it ſeems 2 
reed, (d) That an action on a ſtatute, by the party grieved, C. Car, 859. 
jr a certain penalty given by ſuch ſtatute, is within the ſtatute - rhe ones 
Gloceſter, becauſe ſuch penalty is intended him by way of ("1 Ao 
xompence for his particular damage by the offence prohibited; Skin. 363. 367. 
d if he could recover that only, and no more, by way of Holt. 172. 
e, it would be in moſt caſes in vain for him to ſue for it, 8 5 
dee the coſts of ſuit would exceed it. But it is ſaid, That no (4, ; R. Ab- 
ts ſhall be recovered in an action on a ſtatute, which gives 374. 
certain penalty to the party grieved, but only his damages ! 3 
general, &c. if ſuch a ſtatute be introductive of a new law, geqyide2Will: 
d give a remedy in a (e) point not remediable at the common 92. 


, A | 1 2 » - = - th C. Car. 860. 
t ch w. But there is not that inconvenience in this caſe as in the ee 
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; of mer; becauſe no certain ſum being ſpecified, the jury may vide Tackſoav. 
nne the plaintiſf a full ſatisfaction by way of damages (17). the inhabitants 
h (01 | . of Calcſworth. 

1 Mich.26Geo. 3 
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ij ln an action qu AN on the g Eliz. c. 4. the plaintiff ſnall pay coſts. Ld Raymond 


yd 33. But it ſeems unſettled whether an informer ſhall be obl ged to give ſecurity for the 
;ble u ment of colts on account of his poverty. Cowper 24, It has been refuſed; for the 
That tute having given him a power to ſue, it is a debt due to him Bull.N. P. 197, but an in- 

mer, who is gone abroad, muſt give ſecurity, Strange 697. and it feems that a foreign 
ſt, Il ormer muſt do the ſame. Strange 1206, Vide 1 Wilſ. 166. But this does not extend 
erſo0 ther actions. Cowper 158. Sed vide Fitzgerald v. Whitmore, Trin. 26 Geo 3. 
or far Iratord and Eaſt 362. 181D. 267. Allo if a proſecution is brought in a feigned name, the 


ut willoblige the real proſecutor to give ſecurity. Shinler v. Roberts, Falter 12 Geo, 
C. B,—The defendant, on mction, may pay the coſts and penalty into court, Rex, v 
leaded alter, Trin. 31 Geo. B. N. P.—Vide Cowper 0 | 


n the! 8 
er 0 WG-7. 58. As to the ſecond particular, viz. In what caſes This ſtatute 
[wer defendant ſhall have coſts. It is enacted by 18 Elia, e. ... ep; 
per ich is mad . « I ir TAM infor- 

| e perpetual by 27 Eliz. c. 10. lat if any mers ga meets 


Informer or plaintiff, on a penal ſtatute, ſhall willingly to thoſe why 

Wlay his ſuit, or ſhall diſcontinue, or be nonſuit in the ſame, _ oy = 

Or ſhall have the trial or matter paſſed againſt him therein, Co. 

7 verdiQt or judgment of law, that then, in every ſuch caſe, Strange "1103, 

and VG ſame informer vr plaintiff ſhall yield, ſatisfy, and pay E{Raym 1323. 
Ce * @ Wilton 117. 


12 oF 
4 
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1723. 


I Siderfin 311. becauſe the ſtatute on which he grounds his informacion 
R 42 
Qu. Hutt. 35, 


| Bunbury 1% ſuch (18). 


ferent plaintiff, againſt the ſame defendant, be paid, Cowper 322. If proſecutor dT 


Co. Lit. 295. 


< unto the party defendant, his coſts, charges, and damages 9 
« be aſſigned by the court in which the ſame ſuit hat bd 
< tenipted, &c.” 38 | 
a) 1 Salk. 30. : , | F 
2 78 Seck. 59. In the conſtruction hereof, I ſhall take notice of 
Cro. Eliz. 177. the following particulars Firſt, That it ſeems to be agreed 
7 T2, 1 That no action on any ſtatute by the party (a) grieved, j 
b)C.Eliz.177. Within the purview of this ſtatute, the whole purport where 
c) Hutton 22. ſeems clearly to relate only to common informers . Yet, if {ud 
4 m_ action by the party grieved, be © for any offetice or wry 
(c)2Danv.22s. (b) perſonal, immediately ſuppoſed to be done to the plain 
Ld Raym. 27. or plaintiffs ;.” or, whatſoever the nature of the aQion may by 
_— e if the plaintiff (c) might have coſts, in caſe judgement fhal 
TY” tbe given for him,” he ſhall pay them on a nonſuit or verdi 
Bac. Abr. 522. againſt him, &c. by virtue of (d) 23 Hen. 8. c. 15. and (e 
Vide Wilkin- Jac. 1:/c.* 3. 
fon Qui TaM © 
v. Atlot. . | 
Cowper 368 Sect. 60. Secondly, That it hath been holden, 
where judgment is given againſt an informer becauſe, the c 
(f)2Keb. 881. in which he (f) ſues has no juriſdiction of the cauſe, or 


(8)2 Keb. 106. diſcontinued, yet he ſhall pay coſts within the intent of ü M 
ſaid ſtatute of 18 Eliz. which ſhall have a liberal conſtrudiꝗ ended. 
6. and was intended to prevent all vexatious information | 
JideCowp.367 and ſurely ſuch ill- grounded proſecutions cannot but he t | 


fpendiny 
ſeems 


(18) If a proſecutor does not go on to trial he ſhall pay coſts. B. R. H. 159, But te may 
gives notice of tial, and neither goes to trial or countermand in time, unlels the det in ab 
draws him to give notice, defendant ſhall have coſts, 3 Burrow 1304. $2 where 4 3 
an in or mer, in debt, on the 21 Hen. 8 c. 13. is nonſuited, the defendant isentitle erred tc 
coſts, Cowper 366, where 3 Burrow 1723. is denied to be law. But the count wil If except 
ſtay proceetiings in a QUI TAM action, tilt coſts in a non yRos in a former action, bra oſecutio! 


) Neithe 
the ſuit 
the iſſue 


Sect. 61. As to the tenth particular, vis. Whether | Pence 
(h)1oH. 7. 18. defendant, in ſuch an action or information, may wage d ey 
Br. Ley gage, or take advantage of a protection. It is ſaid (h) to have bf that th 


63. 100. ruled, That the defendant ought not to be admitted to; ** 
"y n t e 


tor killing game, &c. does not reply, deſendant ſhall have colts, for 18 Eliz. extend 
informers on all penal ſtatutes. 1 Wilſ. 177. 4% 


(i)Vide 21. fl. his law in any ſuch action or inſormation, becauſe the! 


7. I. founded on a ſtatute, nor do I find any authority re (k] the 4 
(k) In the af- contrary. But perhaps it may be queſtioned, How lr . 
. reaſon given for the opinion above mentioned may be "I ! 
122. eluſive, ſince ſuch an action or information doth not feel 0 om 
Keilway 135. (i) properly to be grounded on a. ſtatute, as on the cn | 4 b 
* of it. But as to the queſtion, Whether the gene "oo 2 
61 fog. take advantage of a protection? There ſeems 8 1 * 
21 Edw 3. 13. fame number of authorities on each (Y) fide. = ww 3 

engl; Ns, 2 


Coke Lit. 131. FE ny | ſi 
reat need nicely to examine theſe matters, lince g 
Vide 2R. Abr. 8 225 &9* : 


323. exprelsly provided by penal ſtatutes, That neither weg; ed (20), 


* 
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4 _ protection, ſhall be admitted in any ſuit brought upon 
them, 8 VVV 


ge. 62. As to the eleventh particular, viz. In what man- (19) For a 
er the defendant is to plead to ſuch an information, or action: Wi Tam in- 


o f | : 
I ſhall take it for granted, That he muſt anſwer to the whole not _ —_—_ | 


i) time laid in ſuch information or action; and that if he have on motion. 
ny (b) ſpecial matter for his excuſe or juſtification, he muſt ſet Strange 983. 


forth (19) with all convenient certainty ; and that if he plead 82 a 
be general ifſue to the whole, he muſt depend upon it, and not 114, 115, ; Oo 
c together with it plead alſo a ſpecial plea either to the whole (e) Roll. 49, 


8 50. 134. 
r part of the charge. | A detendant 


| ; | cannot plead 
verdi i double in QUI TAM Strange 1044. Barn. K. B. 17. 


100 | | 
But for theſe matters I ſhall refer the Reader to the Books Vide 1 Com. 
hie treat of pleading in general, 10 Dig. 227, 89 


| 232. 

e (0 And in this place ſhall only confider,—1. Where a prior ſuit 
or pending may be pleaded to ſuch an information or action. 
ao WY. Where a pardon, or releaſe, or a recovery in a former ſuit, 
of . What is a good general iſſue; and where it may be 
ru eided. | | | 5 

nation | 
tho 5.7. 63. As to the firſt point, iz. Where a prior ſuit 

pending may be pleaded to ſuch an information or action: e. Elis. 261. 


| ſeems agreed, (d) That wherever any ſuit on a penal ita- 1 Roll. 40. 13 4. 
pot te may be {aid to be actually depending (e), it may be plead- le] Doug. 249. 
bee in abatement of a ſubſequent proſecution, being expreſsly 5 

4 erred to be for the ſame offence. f) Neither will it be 9 
„exception to ſuch a plea, That the offence in the ſubſequent 8% 
, v1 vlecution is laid on a day different from that in the former. 

ae Neither doth a miſtake in ſuch a plea of the very day where- | 

| the ſuir pleaded as prior was commenced, ſeem to be material (g) Hobartzog. 
the iſſue of nul tiel record, if it appear in truth ta have been 52 ads, 
cher UT nenced before the other, and for the ſame matter. And if (x) ,oE4. 4. is, 
e informations be exhibited on the very ſame day, it ſeems Str.137. 701. 
ave oP dat they may mutually abate one another, becauſe there is Bull. N, P. 197. 


IT. 4 23 1 1) C. El. 5 

to! priority to attach the right of the ſuit in one informer more oy Jac, S 1.5 
ther in in the other. Alſo it ſeems, That an (1) information or s Coke 48. 
y to A the ſame day that they are filed, may be ſo far ſaid to be L Roll. 376. 
14 ending. bef | Con. Salk. 89, 
y far ng, before any proceſs ſued upon them, that they may Farreſly 3. 
be pleaded in abatement of any other ſuit on the ſame ſtatute, 2 Fdw, 11. 
_ d from the ſame reaſon it ſeems alſo, That a writ of e 30. 
con” may be fo pleaded after it is returned; becauſe then it (ani hab 

sto be agreed. That i * Ae 
ndant R greed, Ihat it may properly be ſaid to be de- of ſuing forth 
nen fung; and whether it may not alſo be ſo pleaded before it the writ is the 
dere! urned, ſeems queſtionable; becauſe, according to ſome Deng eee. 


orally! 33 a writ may be ſaid to be depending as ſoon as pur- uit. 
weg del (20), N 8 ; 3 Burrowr 423. 


Le Heck. 


392 
(a) 11 Co. 65, 
66. 

5 Coke 48. 
Noy 100, 
3 Loſt, 194, 
2 Bulſt. 261, 
2.62. | 
C. Eliz. 583. 
Moor 541. 
Con, C. Eliz, 
138. 

gn $8: 20. 
B. Attaint. 130. 

Videz Roll. 
Hutton 82 
(b) Crom. Juriſ. 
38. 
3 Inſt. 194. 
11 Coke 65. 66. 
(c) F. Dec. tant. 
5 Charter 21. 
B. Act. Pop. 
354 5 
1 H. 7. 3. 
37 H. 6. 4. 
3 Inſt. 194. 
5 Edw. 4. 2, 3. 
(d) C. Eliz. 138. 
1 Leonard 119. 
. 
[f] Noy. 100. 
481, 482. 
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33. 


king can no (d) way diſcharge, or ſuſpend the ſuit, as U 
ſuch part. 


or acquittal bona fide in any action or information on ape 
ſtatute, whether by the party grieved, or a common 1aforme 
or a releaſe bona fide, from the party grieved, or common | 
former, [h] after ſuch a conviction, hath always been a yi 
bar of any ſubſequent proſecution for the ſame offence. 


7. 3. 37H 6. 4. Hutton 82. B. Ac. Popham 3, 4. 3 Inſt, 194. (e) Sail 


1 H. 7. 3. 
7. 5 Edw. 4. iis 4+. 


4 Hen. 7 
had been uſual for offenders againſt penal ftatutes, to d 
popular actions to be commenced againſt them by com 
the plaintiffs, or elſe when ſuch actions had been comme 
againſt them, to delay the ſame either by non-appearance, 
by traverſe ; and hanging the ſame to cauſe the like a 
popular to be brought againſt them by covin for the famec: 
and offence, and therein by covin of the plaintiff to be d 
demned, either by confeſſion, feigned trial, or releaſe, u 
condemnation or releaſe, ſa had by colluſion and cob, 
uſe to bar the plaintiff in the action 
therenpon it is enacted, * That 1 
« faith any action popular, and the defendant 
«© ner of recovery | 
© or elfe that he before that time 


© and if ſuch colluſion or covin fo averred, 
* ſuch plaintiff ſhall recover, &c, 1. 
« demned of covin or colluſion, as aforeſaid, {hall hav 
years impriſonment, &c. and that nv 
46 


« any action popular, or indictment ot the lame, as 
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Se. 64. As to the ſecond point, is. Where u pern 
or releaſe, or recovery in a former ſuit, may be pleady i 
ſuch an information or action? It ſeems agreed, That ng 
withſtanding the king have fuch an intereſt in every | 
ſtatute, that he may (a) proceed in a ſuit brought up 
by a common informer, after the death, releaſe, or nonfuit 6 
ſuch informer, hanging the proſecution ; and may alſo tot 
ng any ſuch ſuit, by firft (b) ſuing for the whole peu 

imſelf; or may totally bar it by a pardon or releaſe ſe n 
cedent to its commencement; yet if it be actually commend 
before any ſuit by the king, the informer hath ſuch an inten 
in the part of the penalty aſſigned him by the ſtatute, that f 


26. 
Mm 
viſe a 
diQt 
i plai 
ction 
yin 0 
ich tl 


relve 


Af. 6: 
pleadet 


Alſo it ſeems that the king can in (f) no caſe 
the ſuit of a party grieved, nor proceed in it after the death 


the plaintiff, &c.—Alſo it ſeems agreed, (g) That a comic '3 
f 1) Hut t 
on demu 
Inz 141, 
Din evidi 
reply nt 
which tl 
v. Har 


V. 66. 
„ and v 
particu!: 


rt, Th 
nation qu 
nformer 
nothing 
e declar 
king as w. 
er (d) to 
eto the i 


I? to the! 


.. 
they o 
beni, 


a, 68. 

eon ſuch 
and not 
d, that he 
alleged fr 


lle a rem 


AW; 
of any pr 
) aways £ 


4 luch tar 


Moor 58. [g] F. Dec. tant. 4, 5. B Ack. Popham 4. 7. C. Ju | 
11 Coke 65, 66. 9 Edw. 4. 4- (h] 2 Roll. 33. B. AQ. Pop 


But for the better ſettling of theſe matters, the ſtatut 
. C. 20. was made, by which is recited, * Tin 


ſued in good faith; 
f any perſon ſue with $ 
plead any l 
of action popular, in bar of the fard act 
barred the plainci in 
ſuch action popular, that then ſuch plaintifi, with { 


faith,, may aver, That ſuch recovery or bar were by 00 
be lawfully fu 


and the deſendant © 


releaſe of an) 0 


er before 0 * 


mon perſon to any ſuch party, wheth x 
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mmenced, or made, hanging the ſaid action, ſhall be any 
iſe available or effectual to let or ſurceaſe the ſaid action, 


ditment, proceſs, or execution.” Provided always, That 
plaintiff or plaintiffs be received to aver any covin in any 


po WWW ion popular, where the point of the ſame action, or elſe the 
uit vin or colluſion, have been once tried, or lawfully found 
tot 


ith the plaintiff or plaintiffs, or againſt them, by trial of 
relve men, and not otherwiſe.” _ : 


. 65. It is (a) ſaid. That if a recovery in a former ſuit (4) Plowd. 49, 


bleaded in bar of any popular action, the plaintiff may, by 30. 
on of the expreſs words of the ſtatute, aver, That ſuch re- 
ery was by covin, without ſhewing wherein the covin confill- 
(21) But otherwiſe ſuch a general pleading would be vi- 


15. 


1) But the plea muſt ſtate that the plaintiff, in the other action, had priority of ſuit, 
on demurrer, it will be bad, Jackſon v. Gifling, Trin. 15 Geo. 2. Strange 1169. 2 
©nz 141, Burrow 1433. Black. 437.—The record of the former recovery cannot he 
nin evidence upon L DEBET; it mult be ſpecially pleaded ; and then the plaintiff 
reply NUL TI EL RECORD, or that it was a recovery by fraud to defeat a real proſecu- 
which the plaintiff could not be prepared to ſhew upon the general iſſue. Breden Que 
v. Harman. Strange 701. | | | 

; 
2. 66. As to the third point, wis. What is a good general 
, and where it maybe pleaded ? I ſhall obſerve the follow- 


particulars, | 


rſt, That if the defendant plead nil debet to an action or in- vide law of 

mation gui tam, it is ſafeſt to ſay that he owes (b) nothing to niſi prius 228. 

informer, nor to the king; becauſe if he only plead, that he (6) = Coke 

0 OOF "othing to the informer, it may be objected, (e) That the {c) Hot : __ 
Je declaration is not anſwered, which makes a demand for 328. 

ne ing as well as the informer : yet perhaps it may be a good ] Vent. 122. 
er (c) to ſuch objection, That in the plea, that he owes no- (2), 3 13+ 375- 

go the informer, it is neceſſarily implied that he owes no; 


to the king, and therefore needs not be expreſſed. 


2. 67. Secondly, That if there be more than one deſend- (e) 21H. 6. 20. 
they oug it (e) not to plead jointly that they are not guilty, F.Deci. tant. 6. 


in, ; 8 

hy leverally, That neither they, nor any of them, are guilty, &c. 3 p. _ 
y . a, 68. Thirdly, That wherever the breach of the ſtature, 

ny! 


eon ſuch ſuit Is grounded, is alleged only from a matter in 

ad not from matter of record, the defendant (f) may (f) 21 H. „ 
ch that he owes nothing, or that he is not guilty, &c. but if Bro. iſſues 
ileged from a matter of record, ſuch a plea is not good ; joins, 23. 


| N ule a record is not triable by the country, but only by itſelf. 1 egg 
t 69 Fourthly, That if the defendant be within the be- (2) 2 K. Ab: 
ane of any proviſo of a penal ſtatute, he might, according ro 8 e 
hs give it in (g) evidence on the general iſſue, in a Con. pl. 11. 

pr | Nach ſtatute: But if he have matter in his diſcharge de- % 2 K. Ab. 


3 on a ſubſequent ſtatute, it hath been holden (bh) even“ 3“ 
= fiace 


* 3904 or INFORMATION UI TM. 


1.10 
ſince the ſtatute of 21 Jac. 1. c. 4. That he nut Plex me 
ſpecially, and cannot give it in evidence. But this ſcem q rts, 
trary to the expreſs purview of the faid ſtatute; by which | WM 
enacted, © That if any ſuit ſhall be brought agaiaſt any pg d a 
* ſon for any offence againſt any penal læw, either by, or anf fora 

behalf of the king, or by any other, or on the behalf of al. 
« king and any other, it ſhall be lawful for ſuch defendant, ſe to 
« plead the general ifſue thar he is not guilty, or that he on inf 
* nothing, and to give ſuch ſpecial matter in evidence » ers; 
jury that ſhall try the ſame, which matter being pleaded, WA. by 
4 been ſufficient in law to have diſcharged the faid defend t [22] 
« againſt the ſaid ſuit, and the ſaid matter ſha]] be then 28 an ; 
able, to all intents and purpoſes, as if it had been ſuftcir 3 
« pleaded in bar.“ 
A Seck. 70. Alſo it is enacted by the ſame ſtatute, par. 4 : 
=! That if the defendant to any ſuit, commenced by, J ber 
5 the behalf of the king, or any other, for any offence ag unle 
any penal ſtatute, plead, that he oweth nothing, or, f 1 
= | „he is not gullty, and the plaintiff or informer, upon evide 3 
3 | „to the jury, ſhall not prove the offence laid in the ſaid! 3 
« and that the ſame offence was committed in the ſame co "ur 
in which it is laid, the defendant ſhall be found not guily, . 
| np uch ſuit 
Seck. 71. It ĩs provided by the laft paragraph of the ſaid ru 
tute, © That no clauſe thereof ſhall extend to any ſuit on 0 
law againſt popiſh recuſants, &c. or againſt champert, he iſſe 
40 ing defrauding the king of his cuſtom, &e. or , 
or concerning de 8 - ag | $I 
* tranſporting of gold, or filver, or munition, &c. or Y dged tc 
Vide fup. f. 30. leather, but that ſuch offence ma be laid wy ” 33 
« the pleaſure of the informer.” . But quere, if the w 7Þ 
of this proviſo, vis. © but that ſuch offence o N (2) 7 
any county,” do not reſtrain the exception _ * 3 
that part of the ſtatute only which relates to the 2 Tx 
fence in the proper county? For if ſo, the N 2 expreſs 
b E” 
on, the laws mentioned in it, may give the ſpecial m 44 as for | 
dence on the general iflue, as well as in a ſuit on any wiſe in 
ſtatute. 
Seck. 72. As to the twelfth particular, 5 10 * 
(a) 6 Coke 20. replication is to be made in ſuch an 8 = i ſpec f 74. 
VideC Jac. ſeems agreed, ſa] That regularly a replicatic ſter-bal, d by 
836. g to an information in the courts of e ane. Auel appear 
8 3 made by the attorney- general only, who, in reſpe m_ TI" 
B A*t2i0: 127. intereſt in the ſuit, is preſumed to be moſt Hough ſb] K ſanyo 
Co. Ent. 368, N concerning it; and by the r u tl les from 
366, 357, 368, That ſach replication in a ſuit before juſtices 0! 0 [ attorney 
aſia 470 made by the clerk of the aſſizes only. Alſo Pp Ro qi Ve in tha 
ba. replication to 2 general iſſue in an informatie, ried at 
gez. ; 


. , N AN, ma De 
'c) 1 And, 49. in the courts of king's bench or exchequer, J 


„ or INFORMATION QUI TAM. an 


te name of the attorney general only, by the uſage of thoſe (4) Co. Eat. 
i But in moſt of the [a] precedents I can find of actions 159, 163. 165, 
i tam, the replication is made by the plaintiff only. Alfo I 166, 167. 

da demurrer by the informer only to a plea in bar to an [b] (b) Co, Ent. 


* 


ny de 2 ; * Is 

on ſormation ui lam, without any mention of the attorney ge- (e) Sup. ſ. 64. 

of d 1. And if the attorney general, &c. ſhall abſolutely re- 5 97 75 | 
PL ITY, : | 22 the 

ant, e to make a replication to any plea to an information, ſurely 90 a er 


inſormer may be [c] admitted to make it himſelf; for in the exche- 
berwile it would be in the power of the attorney general, quer Ln 
: dantihall rejoin 

| by refuſing to make a replication, wholly to defeat the fn da 1 44s 
t [22]. judgment N1L 
DE, 1 DIiCiT ſhall be 

red—and if the plaintiff demur, the defendant ſhall join in ſix days, or judgment ſhall 
atered as aforeſaid. 3 Com. Dig. 514. | 


g. 73. As to the thirteenth particular, wiz. In what 
mer the iſſue is to be joined in ſuch information or action, 
| where it ſhall be tried: It had been laid down (d) as a ſet- (d) C. Car. 336, 
d rule, That where the king is to have no part of the thing K be 168 
panded in an action on a penal ſtatute, but only a fine or 161. 164, 348. 
ecement, there is no neceſſity either in the joining of the 350. 

e or venire facids, to uſe the words qui tam fro domino rege, ee the 
but that it is ſufficient ſimply to name the party as in actions — 3 
common law; for the king ſeems to have little more intereſt information, 
uch ſuits than in actions at law. Vet wherever the plaintiff vide 3 Com. 
declare tam pro domino rege quam pro ſeipſo, It leems, (e) 9 406, 
it it can be no fault to uſe thoſe words as well in the joining 40. | 
the ſhe, &c. as in the beginning of the ſuit. And if the Co. Ent. 349- 
g beto have part of the penalty demanded, it hath been (f) (f) 1 Vent. 


wol | { 
Hunt aged 10 be a fatal fault, and not amendable after verdict, 3 1 
** to mention that the plaintiff ſues 7am pro domino rege quam Sip: . 74 5 
be lai elbe, in the joining of the iſſue. But guere ; for there are f 


g) precedents where the iſſues in ſuch actions have not (g) Co. Ent. 
toned the plaintift, as ſuing for the king; but have ſimply 159. 163. 165. 


ed him by his proper name, as in other actions. And where be . = 2d. 


 expreſs]y named in the declaration, as ſuing for the king as (23) Vide the 
as for himſelf, Why ſhould it be intended that he ſues ulual form of 


ile in the progreſs of the action (23) ? EY 82 _ 
Abr. 41. IN 


NOTIS. 


f. 4. | , 3 * Notice of trial 
4. As to the place where ſuch iſſues ſhall be tried, it in Isen ant 


ltd by 18 Eliz. c. 5. That no jury ſhall be compelled Middleſex ſhall 


* the l iy in any of the queen's courts at Weſtm'nſter, for be given ſix : 
e trial of any iſſue in ſai ink days before the 
) anv 1 INTOTINE! > 
, be : "pm (by COON (h ) trial; and at the 4 


3 wy penal law, for any offence committed above thirty ahzes witkia 
© iron the city of Weſtminſter ; except in caſe where fix days after 


cor ney- general for the time being, for ſome reaſonable 23 —_— 
3 Com. . 


Ule Ke i 8 
\ 9 Sin tat behalf to be ſhewed, ſhall require the ſame to 2 

ed at tl : c „„ 
be tae bar, in any of the courts of the queen's (h) See the 


R | thice laſt ſec- 
tions of the ſtatute, and the 22d, 47th, 49th ſections of this chapter. 
„ majeſty, 


\ 
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4 majeſty, her heirs or ſucceſſors, at Weſtminſter afore 


26. 


Which requeſt ſhall be noted on the backſide of the wi 

40 diſtringas thereupon awarded, ro the end the ſherif 0 4 

« hailiff, my, and ſhall ſignify the ſame to the jury thy eof 

“jn ſuch caſe impanelled.“ | 8 ner, 

Ange 1085, + And by 24 Geo. 2. c. 18. f. 3. „Every v 
Andrews 67. « for the trial | of any iſſue, in any action or Information 3 5 


« any penal ſtatute in any of the courts of record at Weg 


« ſter, counties palatine of Lancaſter, Cheſter, and Dun . 
and the principality of Wales, ſhall be awarded of H e 
of the proper county where ſuch iſſue is triable” 74g 


mer, 
hat 1 
tif on 


Vide Rex. v Seck. 75. As to the fourteenth particular, vis, Whi 
Hale. Cowper verdiet may be found as to part againit the informer, and: 
7 part for him: It ſeems, (a) That regularly, if an of 


a) * againſt a ſtatute be of ſuch a nature that it may be com mer þ 

— . 9,59,60, by a ſingle perſon, without the concurrence of any other, whole, 

| ſeveral perſons be jointly charged in one information for m me 

act done by them all agaiaſt fuch ſtatute, one of them ol) Wet) 

be found guilty, and the reſt acquitted ; becauſe, thouy ws (e) 

* words of the information ſeem to import a joint charge the p 

all the defendants, yet in judgment of law each of the % the 

charged ſeverally for his own offence, which cannot iu e. An 

ſeveral, whether the act, in the doing whereof it cu g at al 

were done by one or more; and accordingly the iſſue mil 3 

(b) Sup. l. 6 that (b) neither they; nor any of them, are guilty. An or th 
e depp. e the like reaſons, if one be informed againſt for having oft m 

againſt a ſtatute for more times, or in a higher degree mei, 

can be proved; as for not coming to church during the WNW. Stra 

of ten months, where he can be proved to have been al * 8 

(e) R. Ab: but eight months, &c. or for ſe] ingroſſing 1000 que --* 

ory wheat, where the evidence amounts but to 700, he n), 

Lane $9, 69. Sund guilty ſo far as the evidence goes, and not guilty f F end 


reſidue; for ſuch offences are not in the nature of intire 
tracts, which regularly muſt be fully proved in the ſane! 
ner as they are alledged, but are in the nature of tre} 


alt 265. 


f 77. 

which it is ſufficient to prove for any part. But if te 3 

againſt a ſtatute conſiſt in making a contract contrary ! It is en 

(0) Lanerg.co, purview of it; as in the caſe of -uſury, it is {d fad, lintif, ſh 
60. | if it be alledged as having been made by two, it mult h perſons, 
proved likewiſe, becauſe it is a rule of law, That i nd again 

tracts be not proved as they are laid, they hall not beth tended t. 

be the fame [24]. © the in! 

: 3 one 17! ed: No 
(24) Where an offence, made penal by ſtatute, is, in its nature 8 * e Court ir 


nalty only can be recovered, though ſeveral join in committing it. But N 
its nature leyeral, cach offender is ſeparately liable to the penalty, Rex“. 
per 610. | 


nding ; 
compoſiti 
ue intent 


R 1 p k , 
| S.4. 76. As to the fifteenth particular, vis. "I Peters 
ment on ſuch an information o aclion 45 good! o 


, 


— 
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dged, That where a ſtatute (as that of recuſancy, for in- Lut. 159. 162. 
e) ordains that the offender ſhall forfeit. ſuch a ſum, and 8 — 
the ſum ſo forfeited ſhall be divided into three parts, Co. 8 
-of one-third ſhall go to the king, and one to the in- Salkeld 383. 
per, and the other to the poor, &c. and that if the offender : 
not pay, &c. within ſuch a time, that he ſhall be com- 

ed, &c, the judgment on an information gui tam on ſuch 

te may be general, that the (a) king and informer ſhall ()1 And. 139, 
er the whole (b) ſum, without making any mention how vide Stylez2g, 
fall be diſtributed, or that the party ſhall be committed (e) 330. 
hon-paywent, Kc. But on ſuch an information, if the judg- ome wengy 
for the recovery of the forfeiture be given wholly for the 20 = 
ner, without any mention of the king, it hath been holden, (e) 1 And. 129, 
hat it is totally erroneous. Yet it hath been adjudged, 140. 

:if on an information qui tam, wherein, as it is laid, the (a) Style 329, 
ner hath no right to any part, but the king ought to have 

whole, judgment be given that the defendant ſhall forfeit 

um mentioned by the ſtature, and that the king ſhall have 

moiety, and the informer the other, ſuch judgment is er- 

Ds e) only as to the latter part, wherein it awards to (e) 2 And. 128, 
m the penalty ſhall go; but ſhall ſtand for the clauſe con- 29 436. 
ing the forfeiture, which ſufficiently entitles the king to the 

le, And it hath been adjudged, (f) That if there be no(f) Rex v. 

ſe at all concerning the forfeiture in a conviction on a Hawkins M. 

| ſtatute, but only a judgment uod cunvictus eft, it is ſuffi- 3 Geo. f. 


conk 
: mul 


1 for the forfeiture is implied (25). 


4 


; ole j) Wherever the act expreſſes the amount of the penalty, or leaves it to the diſcretion 
aw c mapiſtrate, the! e muſt be a judgment of forfeiture as well as a conviction. Rex v. 
the k, Strange 888. Barnard K. B. 212. Fitzg. 124. and Rex. v. Vipont, 2 Burrow 
en >: where the act as the 9 Ann. c. 14. ſays, That the offender ſhall forteit five 
art the value, Kc.“ all the judgment the court can give is QUoD CONViCTUS EST. 
\ tew action muſt be brought upon that judgment for the forfeiture. And in the cæte 
e 8 uſancy, there is no other judgment. Rex v. Luckup. Strange 1048. Vide alſe 
5j 10 Fe $0,—N, B. One who is convicted on 2 penal ſtatute cannot be apprehended on 2 
ntire 3 of the forfeiture. Rex v. Myers, Ealter 26 Gebo. 3. Durnford 


ale! 
trelp 
he oll 


— 


ff. 77. As to the ſixteenth particular, vix. Whether the 4 Comm. 135. 
of penal ſtatute may be compounded or granted Wie, 
a1 It is e acted b Fw, «& *F* : wean ok, ith 
10 K nacte y 18 Eliz. E. 5. That no informer, OT 4 Burr, 1929. 

iintif, ſhall or may compound or agree with any perſon An indietment 


uſt 9 erſons, th . | : on a | 
: at popu ar 
\# perlons, ſhall offend, or that ſhall be ſurmiſed to ah e eee 


1 d agunſt any pena] ſtatute, for an offence committed or be compound- 
i ended to be committed; but after anſwer made in court ed after con- 

o the information or ſuit in. that behalf exhibited or pro- viction. Ferry 
1 ted: Nor after anſwer, but by the order or conſent of NE re 
Fench court in which the ſame information or ſuir ſhall be 443. 

uk nding on pain that whoſoever ſhall offend, in making 

1 or other miſdemeanour, contrary to the 
4 3 = meaning of this ſtatute, or ſhall by colour 
GO rocets, or without procels, upgn colour or 


al 5, pretence 


if 


— 
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(a) Law of 
WNISLI PRIUS 
196. See the 
three laſt ſec- 
tions of the 


ſtatute, and the 22d, 4yth, and 4gth ſectĩons of this chapter. | It is decided that thi 
tute extends to QUI TAM' informers as well as to thoſe who ſue for the whole peu 
Wilkiaſon QUI TAMmM v. Allot. Cuwp. 366. 


(b) Hutton 235. 
well to ſubſequent penal ſtatutes, as to thoſe which wer 


(e) 1 Keb. 106. 
x Siderfia 311. 


(d) 7 Co. 36, 37. 


Moor 763. 
Hobart 183. 

3 loſt. 186,187. 
2 R. Abr. 187. 
ſeems contrary 


port of any law or ſtatute, or to give or make any wi 


the ſame, are altogether contrary to the laws of this fe 


OF INFORMATION QUI TAM, N 
* Ppretence of any matter of offence againſt any pegel 
« make any compoſition, or take any money, rey 
« promiſe of reward, for himſelf or to the uſe of any of 
* without order or conſent of ſome of her majeſty 4 
dat Weſtminſter, and ſhall be thereof convict, ſhall fand. 
« the pillory, &c. and for ever be diſabled to purſue 
„be plaintiff or informer, in any ſuit or information «i 
any ſtatute popular or penal; and ſhall alfo forfi; | 
pounds, &c.” V 


- 


Sec. 78. It ſeems [aj clear; both from the preamble 
the whole tenor of the ſtatute, that it extends only to ſui 
common informers, and not to thoſe by a party grieved, 


y or 
neernin 
as the 
led to 
ors, Al 
fons,” 


Seck. 79. But it hath been [b] holden, That it exten 


being when it was made, - ſc] And alſo it extends to the 
pounding of ſuits commenced in courts which have 10 jut 
diction, as much as if they had a juriſdiction. 


Seck. 80. It is enacted and declared by 21 Jac. 1.c 
(which as to theſe matters, appears, both by the preambl, 
body of the ſtatute, and many former Id] reſolutions, 1 
made in affirmance of the common law), „That all conn 
« ſions, grants, licences, charters, and letters patents, made 
« to he made to any perſon or. perſons, bodies palit 
« corporate Whatſoever, of power, liberty, or faculty, 
« diſpenſe with any others, or to give licence, or tojerd 
« to do, ule, or exerciſe any thing againſt the tenor or 


HAP“ 


« for any ſuch diſpenſation, licence, or toleration to bt 
« gr made, or to agree, or compound with any others for 
« penalty or ſorſeitures limited by any ſtatute, or of anyg 
„or promiſe of the benefit, profit, or commodity of al 
« feiture, penalty, or ſum of money, that is or ſhall | 
„by any ftatute, before judgment thereupon had; and 
« proclamations, &c. any way tending to the furtherng 


“ and ſhall be utterly void, &c.”—And it is farther eng 
„ That all ſuch commiſſions, &c. ſhall be examined, I 
„tried and determined by and according to the comm 
* of this realm, and not otherwiſe.” 


Seck. 81. Bur it is provided. That this a0 ſha on inf, 


extend to any warrant or privy ſeal, made or directe i 6. W. 
„ king to the juſtices of either bench, or the ce ee 
of aflize, or of oyer and terminer and gaol delle day, 8 


1 . . & 4 a We 
peace, or other juſtices for the time being, having 7 þ 
- - ; 5 1 

« hear and determine offences done againſt any Pen 


„ OF PROCESS. 
«pound for the forfeitures of any penal ſtatutes, de- 
ding in fuit and queſtion before them, or any of them 
pedtiyely, after plea pleaded by the defendant.” 


82, It is ſaid by Sir (a) Edward Coke, That ſuch (a) 3 Inſt. 178. 
s by ſuch warrant, &c. can make ſuch compoſition for 

iſe of the king only; however it ſeems, Thar by the | 
nth of Elizabeth, they may give leave to an informer (b) Vide ſupra 


compound with a defendant after plea pleaded. B — * 


2, 83. Alſo it is provided, That the ſaid act ſhall not 

rend to any grants, letters patents, or commifſſion hereto- 

e granted, of, for, or concerning the licenſing of the 

ping of any tavern or taverns, or ſelling, uttering, or re- 

ling of wines to be drunk, or ſpent in the manſion-houſe 

houſes, or other place, in the tenure or occupation of the 

or parties, or felling or uttering the ſame.y or for or 

peerning the making of any compoſitions for ſuch licences, 

aj the benefit of ſuch cowpoſitions be reſerved and ap- 

yore bed to and for the uſe of his majeſty, his heirs or ſuc- 

dec rs, and not to the private uſe of any other perſon or 
10 ju ſons. 


HAPTER THE TWENTY-SEVENTH. 


OF PROCESS. 


Jlitck 

"ity, ed | PEST 

le now I am come to ſuch proceſs as is to be awarded 

_ pon an Appeal, Indictment, or Information.—-For the 

1 underſtanding the nature whereof (having premiſed that it 

* plain, from the nature of the thing, that there can be 

. need of it where the defendant is preſent in court, but | 

any | Where he js abſent), I ſhall conſider it,—In 'ge 0 TRI LON I 

| . 5 genera 3 IA. C. 8. 

af Wt any particular regard to proceſs of outlawry ; and, In Dalton 123. 

ll be ar; with regard to ſuch proceſs only. a 

, and | 

1cin [ ſhall. examine the nature of ſuch proceſs in general, 

1is l particular regard to proceſs of outlawry, under the 

egal ing particulars; 1. Where it is well awarded into a 

4, K om from that wherein the court fits from which it 

w A What kind of proceſs ſhall iſſue on an- indict- 
appeal, and information. 3. In what manner it is to 

ſul mp 4. What is required by ſtature, in relation to 

6 up 1 5. What is the proper proceſs on a 

ecuel K 1 1 9 L; hy removal by certiorari. 7. Where it 

ren 3 5 continued, or miſcontinued, or put, 

pou ' 9. How far an error in proceſs is fatal. 


nal fl Set. 


4% 5 ..OF,PRKQCEss F 
- Seck. 1. As to the firſt particular, viz. Where ſuch; 


| is well awarded into a county different from that wherein | 
9 19 Afize6. court fits from which it is awarded. It ſeems (a) to he, , 
+ Barr. 279. general rule, That no proceſs without writ can be well uz. 
B. Jurii. 105. 8 3 | well away 
F. Afize 446, on any indictment, or appeal, &c. from any court, ont of 
(b) S. P. C. 146. county wherein it fits. But it ſeems agreed, (b) That f 
Saga 0 76, proceſs by writ may, by the common law, be well am 
Vibe fog. e _ into any county of England, either by the court of king's be 
. % or by juſtices of eyre, upon an indictment, &c. beſore g 
Alſo it is clear, That juſtices of oyer and terminer hay 
ſame power, in relation to perſons indicted or appealed bf 
them of felony by force of 5 Edw. z. c. 11. whereby it is 
cited, © That in times paſt, ſome perſons appealed or indi 
of divers felonies in one county, or outlawed: in the { 
county, had been dwelling, or received in another on 
whereby ſuch felonious perſons indicted and outlawed, 
been encouraged in their miſchief, becauſe they might ng 
attached in another county ;” and thereupon it is en 
That juſtices aſſigned to hear and determine ſuch fel 
hall direct their writs, to all the counties of England, u 
* need ſhall be to take fuch perſons indicted. iu 
Seck. 2. It is obſervable, That the miſchief conpk Tl cat 
in the preamble of this ſtatute relates as well to perſon hy 
pealed, as to thoſe who are indicted; and therefore it { "uh 
reaſonable to conſtrue them alſo to be within the meanin 50 8 
the purview, though they be not within the letter of it, 0 trox 


| ax” oa 2 |t as my 
extends only to perſons indicted. e forme! 


(e) cromp. 149. Secf. 3. It ſeems queſtionable, (e) Whether julia Ba 
9917 — peace, being aſſigned (d) by their commiſſion to hear ited b 
c. 8. f. 33. P- determine felonies, are as well within the meaning as let . 7 
this ſtatute ? For, as on the other ſide it may be urged, % nc 
this being a remedial law, ought to receive as favourable 5105 hr 
large an interpretation as the words will admit; ſo on the, ys o 
ide it may be ſaid, That the preamble of the ſtature He th 
mention as well of perſons appealed, as of thoſe who 4 * * 
dicted, cannot be thought to have any manner of 7 bs 
juſtices of the peace, before whom no appeal lies; and N 


| : er can b. 
can be more reaſonable than to conſtrue one part of 1 = ee 


another. | ch, it ( 

Apa | 3 „ 5 the chief 

Sect. 4. But by 22 Hen. 8. e. $1. 5. My ho Hel. 

s peace of the ſhire, &c. wherein any decayed bridge Ms to be 


Kc. ſhall mike proceſs into every ſhire within 4 
fas againſt any — i who ought to amend ſuch - - 

_ < preſented before them to be decayed, &c. 1 4 15 
Dalton e. 193. the like power by other ſtatutes in many other c 4 = er the „. 
4 Burn 46. not being ſo proper for this treatiſe, I ſhall rw PB the contr 
Crom.151,15% the Authors which more particularly treat of You II 
Lamb. B.. c. 8. | | BY JN | . 
| or à JusSTICE or Peace. 


[the firſt ; 
cient, J 


1 
\ 


[ 27. | 8 
4; to the ſecond particular, wiz. What kind of proceſs ſhall 
+ on an Appeal, Indictment, and Informarion. | 


OF PROCESS: - en 


* 
* 


I ſhall endeavour to ſnew, x. Where ſuch proceſs ought to 
e the clauſe of non omittas. 2. In whole name, and under 
wt teſte it is to be made. 3. What is the proper proceſs on 
daments for crimes of an inferior nature. 4. What is the 
oper proceſs 0n informations. 5. What is the proper pro- 
; on appeals, and on indictments of treaſon, felony, and may- 
6. How many days there ought to be between the teſe 
d return of ſuch proceſs. 6 | 


St, 5. As to the firſt point, viz. Where ſuch proceſs ought 8 
he the clauſe of non omittas. It is laid (a) down in ſome (paring 2364 
ubs as a general rule, That in every ſuit, to which the king is g. 8 
arty, the proceſs ought to have the clauſe non omittas propter * 8 * 
ſuant lbertatem, Sc.. B. Franc. 15. 
i ; BIS ot P:oceſ: 102. 
F. Prerog. 21. 1 Hale 577. 2 Hale 202. Vice 15 L 17. 
Sect. 6. But I do not find this rule obſerved as to all kinds (b) Coke's Ent. 
ſuits by the king, in the beſt precedents. For though the 352: '© 363: 
d clauſe is mentioned in every award of proceſs on (b) indict- * _ = 
nts (except only (e) one) and even on (d) informations ui tam, 1» 368. 
Cokes entries; yet it is omitted in all awards of proceſs | (e) Ibid. 372. 
find on informations of (e) intruſion on the king's lands, or 376, 379 
| 7 80 381. 387. 
(t) trover and converſion of his goods; and yet theſe are at 1 Coke 16, 15. 
tas much, if not more properly, the ſuits of the king, than (f)Co.Ent.390. 
e former. 6 ny ( | 
Leck. 7. As to the ſecond point, vis. In whoſe name, and 
der what ze/te ſuch proceſs is to be made. It is exprelsly (g) (g) vide 4 Inſt. 
added by 27 Hen, 8. c. 24. ſ. 3. That all manner of, proceſs 203. 
upon indictment of treaſon, felony, or treſpaſs, to be made in 
tyery county palatine, and other liberty, ſhall be made only 
In the name of the king; and that every ſuch perſon having 
ſuch county palatine, or any other ſuch liberty, to make pro- 
cls, Ke. ſhajl make the 1e%e in the name of the perſon that 
hath ſuch county-palatine, &c.” | PS 
hh 2 to proceſs on indictments in any other courts, | 
re can be no (h) doubt but that it ought alſo. to be in the I 
e of the king. And if it iſſue Fol the court of king's 8 OF LB 
ch, it () ſeems clear, That it ought to be under the teſte Palio e. 122. 
the chief juſtice, or of the ſenior ju-lge of the court, if there (2) aero y 
p * juſtice: And if it iſſue from any other court, there 2 Hale Es 
th $4 the ſame reaſon that Jt ought to be under the tete (K 2 22 B. 
as 5 the commiſſior ; and that ſuch a zefle will be g. halt. c. 130 
3 t is holden nde:a by (k) Lambard, That every () Cromp. 232. 
4 2 an inciEtment bè bre juſtices of peace, ought to be (m) See the 
the ae of ſome twu juſtices: But there are precedents 3 
. f rary in () Crompton; and even in (m) Lambard. d of his 
| 3 | Neither Eirenarcha. 


Fl 
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EB. Peaces, 3. Neither do the (a) authorities cited by Lambard ſeem to c 
Gora _ 7» up fully to his point; for they ſeem to amount to no mores 
Crompton 181. this, That one juſtice of the peace cannot award proceſs on; 
indictment, but that two of them at leaſt muſt do it, axdiy 

; ſitting the court in the ſeſſions: And indeed it ſeems Plainh 

(b) Vide ſap. appear, from the (b) commiſſion itſelf, That one juſtice hy 
2 8.1. 24,25. authority either to take an indictment, or to proceed upon! 
. But I do not ſee the conſequence, that becauſe an india 
cannot be taken, or proceeded upon, by leis than two, thereh 

the proceſs cannot be teſted by leſs than two. 


(e) Crompton Sect. 9. As to the third point, . vis. What is the proper ph 
180. 151. ceſs on indictment for crimes of an inferior nature: It ſx 
ores & Up clear, both from the (e) books which ſpeak of this matter, z 
* =, $4 the conſtant courſe of (d) precedents, That a venire faq 
32 H. 6. 10. (which is but in nature of a ſummons to cauſe the party b. 
(0) Co. Ent. 358. pear) is a proper proceſs to be firſt awarded on an (e) indian 
key Pak, 6. for any crime (whether againſt the common law or itarute), un 
(f) Vide fup. the degree of treaſon, felony, or (f) mayhem, except in f. 
c. 23- f. 186. caſes wherein other Ig] proceſs is directed by ſome ſtatute, A 


Keck. 
Jopular 
ountic 
norma 
bill, 
prole 
at, 
an aC 


Raltal 263. ſuch a wenire ſeems to be the firſt proper proceſs on an iis... 
(g) 1 Saund. 3 | 18 | con 
271. formation in the crown office, for a debt claimed by the k r 


as having been forfeited by a felo de ſe. 


bere b 
| 7 | ; * 12 : vile by 
(i) cromp. 130. Se#. 10. If it appear by the [i] return to ſuch wen, f ; 


Lamb. B.4. the party has lands in the county whereby he may be deſtran ve 
Re 5; NR] the [k] diſtreſs infinite ſhall be awarded from time co tine re, o 
Dalt. Sh. c. 34. he do appear, and by force hereof he ſhall [1] forfeit on every ber the 
78. fault ſo mueh as the ſheriff ſhall return upon him in iſſue. an 
{k) Reg. Jud. 1. if à ;4;/ be returned on ſuch a wenire, a lui] capias, alus Ale on 
1 pluries, ſhall iſſue, &c. gunſt i 
. 
5 c. 132. (I) Vide 2 Dan. Abr. 296. f. 3. 2 Inſt. 483. 434. (m) Lamb. B. 46 ed 
Crom. 150, 181. F. Treſpaſs 232. Dalt. c. 132. 11 H. 6. 4. Finch 352. 10 . 
| . es 9: 

(n)F. Proceſs Sect. 11. It is faid in Fitzherbert's [n] abridgement, I I 
188. in oyer and terminer, if the party at the ſirſt day make deinul dme 
man may have a wenire facias, or a fone ver wadior, &, or 
election; the meaning whereof perhaps may be this, Tin f 1G) 
the defendant, being ſummoned on the venire, do not apf mens 

the proſecutor may either take out a {ccond wen fe, "I 
„ one per vadios, &c. Bur J cannot [p] find any exprels au Lech. 1 
3 * or precedent, to juſtiſy the making either a {972 e. 2 uſt be + 
(p) Vide ſap. or a capias, the firſt proceſs on any indictment under the j ns ay 
. 9, 10. of mayhem, or felony, &c. except only where ſuch proc een th 
F. Pro. 213. expreſsly given by ſome ſtatute. | 55 be 


Treſpaſs 232. 
29 Edw. 4+ 18. - p a : 10 
(q) Co. Ent. Seck. 12. As tothe fourth point, vis. What 1 the f 
| 46 aganlt 8 


_— 367.379. proceſs on informations: It ſeems, that a c4/ 52 b 
1 Coke 16. commoner, and a [r]. diſiringas againſt a peer, are t Hs 
(r) Co. Ent. per proceſſes on an information for an intruſion on ' 


97+ 
* 


— 
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to dn Kinds, or for a [a] trover and converſion of his goods: And (a) Co. Eat. 
ore th her an ſb} attachment or fe] /ubpena, at the election of the 0 Co Wis. 
(5 004 «former, were by the common law proper proceſſes on all in- 365, 366, 367, 
and th \mations ui tam on popular ſtatutes. And ſo was à [d] 368 : 
lain, anons in all originals in debt on ſuch ſtatutes, in the fame _ Co. 1 4 
e ha anner as in an action of debt at ſe] common law; and an If] : e 


nachment or one per vadios, &c. in other actions on ſuch ſta- (4) Co. Ent. 
wes, in the fame manner as in actions upon the caſe, and in 2 164, 166. 
E n | * OE Ea 21 59g, ' 
ions of treſpaſs at [g] common law. : (e) Flea as 

855 _ (1) Co. Ent. 43. 
44, 46, 348, 349, 350, 331. Raſtal 406. (8) Finch 355. 


1pon | 
diQtme 
here 


per pi 
It feet 
ter, a 
re fag 
ty tot 
didme 
e), ung 
in fy 
e, AM 
11 an | 


the k 


9g. 13. And it is enacted by 21: Jac. 1. c. 4. by which all (nj vide c. 26. 
ular ſuits on penal ſtatutes are reſtrained to their proper J. 32 70 39. 
qunties, as is ſhewn at large in the precedent ſh] chapter of 
normations, That the like proceſs in every popular action, 
bill, plaint, information, or ſuit to be commenced, ſued, or Li] See Finch 
prolecuted, by force of, or according to the purport of the ſaid Ty oi ow 
if, be had and awarded, to all intents and purpoſes, as in 463, »80, 793- 
an action of treſpaſs i et armis, at the common law.“ And pl. 4. the lame 
| conſequently the proceſs in all ſuch ſuits muſt now be by — 5 
rachment or one per vadios, &c. and after by diſtreſs infinite, Keiko 10m. 
«vere by the return the party appears to beſufficient, (k) other- 2 R. Abr. 277. 


nile by capias: 
ure, (i 


eftran dec. 14. Tt is, as 1 take it, the uſual practice of the erown- 


me, ke, on a criminal information, firſt, to award a /ubpena; and 
reer the return thereof, if no appearance be- entered in four 
pe. „and an affidavit be made of the ſervice of the ſubpæna, to 
alas. 


Nake out 2 capias of courſe, where the defendants are informed | 
hunt in their private capacity, and a [I] di/iringas, where they LI] Vide Salk, 


4 re ſued as a corporation aggregate. | 374. 


8 


6. 15. As to the fifth point, vis. What is the proper pro- * 
5 on appeals, and on ipdictnients of treaſon, felony and may- B 
em; It ſeems certain, That a capias is the firfl, proceſs in all F.ixigent 28. 
ditments of Im] treaſon or felony, and in [n] all appeals whe- Finch 346,351, 
der of mayhem or felony ; from whence it ſeems reaſonable a 
© O1CUde, That it ought alſo to be the firſt proceſs in an in- ſeemingly con- 
punent of mayhem, as well as of felony or treaſoon. traty- 


«nm 
, «1 
ejaul, 
76, A 
L Thu 
t apt 
or 2 
zutboß 


2 


057 4 R. iS . | 0 
ec. 16. As to the ſixth point, vis. How many days there 


1c def C be detweeen the tee and return of all ſuch proceſs: It 
i WS agreed ; 4 7 in 
zrocth greed, That there ouzht to be at leaft fiſteen days be [oJColk.v3g: 


en the reffe and return of every proceſs awarded from the Salkeld 354. 


In» . RX 7.0 75 
> bench into any ſo] foreign county : But that this is not 3 Salkeld 371. 


Mine 3 . 5 . 3 - 
Ml in proceſs awarded into the . ſame county wherein * Kr. 


NF. 7 7, 


. IS ; f | 2 : 7 h 
Krave a to turd particular, vis. In what manner fpipalt. c. 132. 


to de executed: Ir is laid down as a ſp] general B. Franch. 18, 


9 85 1 Hale 577, 
Þ d 2 | | rule, 2 Hale _ 
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_ [8J4arAfizery, rule, That wherever the king is a party to the ſuit. (4 
= — NY tainly is to all informations py indidmentn the Gat, 
[bJB.Pre.10g. to be executed by the ſherift himſelf, and not by the hilf 
Franch. 3r.— any franchiſe, [a] whether it have the clauſe mn on 

27.0 2 doc or not, and whether the defendant be within a franchiſe g 

ceſs, &cferved the county at large; for the king's prerogative ſhall be ref | 

on the Lord's to any franchiſe : But it is ſaid, [b] That this is to be intend 
| 1 = only where in the grant of the franchiſe no mention is made 
FELONY, AND cauſes to which the king is a party. + 

BREACH oF | 

1 r, Seck. 18. As to the fourth particular, wis. What is requn 

EAGLES by ſtatute in relation to proceſs on informations: It is end 

by 4 and 5 Will. and Mary, c. 18.“ That no procek f 
iſſue on any information to be exhibited by the maſter 

[<] Sup. c. 26. „the crown-office, till the proſecutor have given ſuch 2 
+ $46. 10. recognizance, as by the ſaid act is directed. Alſo it is 

| [4] Sup. c. 26. acted by 18 Eliz. c. 5. That Id] no proceſs ſhall iſſue on 1 
| . <« information on a penal ſtatute, till a ſpecial note be made 

» ©2147" the time when ſuch information was: exhibited, &. 
theſe matters having been- already handled in the chapter of 


formations, in the places cited in the margin, I ſhall refer 


reader thither, for the fuller conſideration of them. ah 

rt be 

| Se. 19. As to the fiſth particular, vi. What is the pri here a 

ſe] Sum. arr. proceſs upon a default: It ſeems, That if a defendant ay e cout 
4 Halez0 1, 202. 8 Fa 
[f] 16Afzer3. to an [e] indictment or If] appeal of felony, and afteryar| 

26 Aſſize 51. fore iſſue joined, make an eſcape, whether from his g bal As tot 

(e)16AfMz<13. from an actual [h] priſon, the common capias, alias and fl ſhall er 

* 150 &c. ſhall be awarded againſt him, unleſs there had been ang urts in 

— gent before, in which caſe a new |] exigent ſhall be immt s. 

why i Ap 1. ately awarded. And if the defendant, againit whom 10 f [hether 


ſeems contrary. Sent had been before awarded, make ſuch default after! 


[k] S. P. C. 30. joined, and an inqueſt awarded to try it, it ſeems 60 that aa . 2 
2 Hale 224. Ke. ſhall be awarded againſt him ad audiendum juratan, to all i. 
— a de and as I take it, the ſame day on which the capias is return hat regt 
F. 0. ſhall be given to the inqueſt (for it ſeems (1) agreed, Tit perinter 


Proceſs 113. inqueſt ſhall never be taken by default in the cafe of felon bether t 


Th 4c. 0 it may for an inferior crime.) But in ſuch caſe, if the en ky aware 
BY Exig. 3 had before been awarded; it Im] ſeems, That a new eig Ire the p 
Corone 173. the common form ſhall be awarded; and that thereby h 00 che 

B. Waiver de iſſue and inqueſt are without day. And it is ſaid in ſome te judica 
. 3. books, That ſuch exigent ſhall be ad audiendum jule: tutes co 
B. Appeal 54. this ſeems queſtionable ; ſince it ſeems to be [0] agreed, | ts, &c, 
Imi 28 Aff. 51. the defendant may fave himſelf from judgment by a rende 

— 5. any time before the return of the exigent. Th i i 


B. Waiver 5 ce 
de choſes 39. F. Exigent 10. Corone 196. (n) 26 Aſſize 51. Crompton 150.“ 
Lo] F. Exig. 10. B. Waiver de choſes 39. Corone 192. Summary 211. 


b 295, 


&. 23 
That the arar; |; 
plead 4 


; 


[op] Sum. 211. Sect. 20. It is ſaid [p] by Sir Matthew Hale, 
Sele 325: fendant in fuch caſe appearing on the exigent, ſhall 


\ 
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be; but this ſeems to be made a ure by (a) Staundforde, 1 

I the (b) authorities whereon it ſeems to be chiefly founded, (e) F. Cor, 173. 
very obſcure 3 and as it ſeems may be well underſtood in (d) B. Waiver 
c ſenſe, That the court may cauſe the ſame inqueſt to de choles 39. 

00 math, 47 Als 4. . B. Procefs 148. 
ne to try the ſame iſſue, which (according to (d) Brook) B. Exigent 67. 
web it be put without day by the exigent, is not waived by | 

inleſs the defendant fail to render himſelf before the return 


t. 


Thar is the proper proceſs to be awarded after a removal by to an 8 
uri: 1 | 1 thi 1 Bac. Abr. 
tarari; it may not be improper to premiſe ſome things con- a0 Pie 56. 
ming the nature of a certiorari (e). | 


Firſt, As to what courts it lies.—2. Where the court of king's 
ich uſes a diſcretionary power in granting, denying, and fil- 
vit,--3. What reſtraints are put upon 1t by ſtatute.—-4. How ]] 
e fas for it is to be ſigned.---5. To whom it ought to be di- 
ed. 6. Where a record may be removed into the court of 
by bench without it 7. What is to be done by a defendant 
fre the allowance of it. 8. How far it is a ſuperſedeas to the 
rt below.. In what manner it is to be returned. 10. 
here a record is removed by it. 11. What is to be done by 
e court above, where the record is not removed, 


As to the firſt point, vis. To what courts a certiorari lies; 
fall endeavour to ſhew, Firſt, Whether it lie to all inferior 
urts in general. Secondly, Whether to thoſe of the cinque- 
ms. Thirdly, Whether to thoſe of Wales. Fourthly. 
[iether to thoſe of London. 


d. 22. As to the firſt point, wis. Whether regularly it Long's Caſe, 
to all inferior courts in general. It ſeems agreed at this day, ©: Eliz. 48. 
| * Sr FLAT: Y» (f) Carthew 
hat regularly the court of king's bench having a general (f) 494. 501. 


perintendency over all other courts of criminal juriſdiction, &. P. C. 70. 


felony ter they be of an ancient or Ig] newly created juriſdiction, r e 
je en ward 2 certiorari as well as the court of chancery, to re- Comin — 
exigel Ne the proceedings before any ſuch courts, unleſs the ſtatute 12 Mod. 386. 
r bath Ii charter which erects chem expreſsly give them an abſo- 78 . 
ſome  judicature, exempt from ſuch ſuperintendency ; as the [i] 7 Seed 
5 * 4 : 8 2 Y. 5. z Salkeld 79. 
jun: tes concerning the commiſſioners of the Cambridgeſhire 5 Modern 446. 
el, s &c, are ſaid, by ſome, to have done. j 


2 Burrow i040. 
dale 148 Rk a „ 
5 505 2 Lev. 86. 2 Burrow 349. 1 Lev. 312. Con. 41 Aſſize 22, Ld. Raym. 

0:0ne 193, Certiorari 8. [g] 1 Salkeld 144. Ld Raymond 580. 148. [h] C. 
Coroſe 295. 3Modern 93, 94. (i) 1 Siderfin 296, Con. 1 Keble 43. 2 Keble 722. 


rende 


& 


eck. 23. 


. To accordingly it ſeems to be agreed, That ſuch a (K) 181d. 226 8 


o {k] juſtices in eyre, and alſo to thoſe of (I) gaol- — 


4 Inſt, 294. 298. (1) 1 Salkeld 144. 10 Modern 278, Farreſly 118. 


943 delivery, 


aue the iſſue and inqueſt are ine die by the award of the exi- * Di 6 79. | 


8, 21. Beroke I proceed to the fixth particular, wis. (e) Hale 210. 
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(a)3Mod. 229, delivery, or of a [a] eounty-palatine, and to the (v) college 
230. 836, phuyſicians, having a ſpecial power by ſtatute to fine and in 
Ld. Ra) m. 836. priſon for certain offences; and to juſtices of peace, &c. & 
IF? OWper 749. ſuch | les. hich | h , *h | 3 . * 
2 Lev. 243. In le] całes which t =" are impowered by ſtatute final 
1 Salkeld 146 to hear and determine; and alſo to (d) commiſſioners of ſes! 


oth il 
140. notwithſtanding the clauſe in 13 Eliz. c. 9. ſ. 5. That o * 
Ale 7 * faid commiſſioners ſhall not be compelled to make any cert ſe 
Farreſly 138, © cate or return of their commiſſions, or of their ordinag « 
i2Moderatg7, „ laws, or dotngs, &c.” For it hath been adjudged, (e) N rocee: 
Sar 70 this 15 intended to exempt them from returning their order; int id, | 
$&6W. & M. chancery, as by the ſtatute of 23 Hen. 8. c. 5. they were obige tte 
: 5 8 7 1 5 to do, and ſhall not be conſtrued to take away the ſuperinten ſeen! 
Ca ew ency of the court of king's bench, without expreſs words. 
42 1. 49 1 Saſk, 44. 396. (c) 3 Modern 93, 94. (d) 1 Salk, 148. Strange 609. Fort. 1 * 
Ld Raym. 469. 8 Morn 331. 1 Keble 129. March 196, 197, 199. Raym. 186. (e) i 1M” # 


dern 44, 48. Ld Raymond 469. Douglas 834. 1 Ven. 67 1 Levinz 228. Raymoud 14 1 
C. Jac. 336. Bunb. 61. Strange 1263, Burrow 104%. 1 Lev. 288. 1 Ven. 66,6% 


| It lies to remove a preſentment in a court-leet, and when removed, the preſentmen 


traverſable. Cowper 458. vide ante 76. It lies to remove examinations taken bel 4 105 
Juſtices of the peacein purſuance of the 2 & 3 Ph. & M. c. 10. Rex v. Bolton, Mich, 26G er 
3- It lies to a juriſdictioucreated by a private act of parliament, Ld Raymond. And to remo * 
proceedings before commiſſioners, of bankrupts. Ld Raymond gSO. But without lf 
4 ſpecial ground before the court, it cannot be ſued out to remove proceeding in an a8 Wt. 
from the courts of the counties palatine. Douglas 749, It lies to remove an informaticn| 6 to tl 
fore juſtices of Aſſize, againſt a parſon for non-reſidence, for they have no juriididig e (k) 
Andrews 27. But not to judges of oyer and terminer to remove a recogenizance of appeman 7 ( 
Lucas 258. It lies to remove an indictment for not doing ſtatute labour on the highw attme 
Strange 849. ſed vide Strange 944. Or for not repairing à bridge. Strange 900. It lies hat he 
the quarter ſeſſions of a corporation. Ld Raymond 1432. So alſo to remove proceed ther fi 
before two juſtices. Strange 470. Andrews 343, To remove orders of convidtion | 
the conventicle act. 22 Car 2. c. 1. 2 Burrow 1040. To remove an order on an apt e teno 
from ſcavengers rate. 3 Burrow +458. But it will not lie to remove a poor's rate, Sim ters. 
932. 975. To remove an order of baſtardy it applied for in fix months, 2 Wilſon 3, Wiles 
remove an inquifition taken by the ſheriff under a private act of parliament, and the ve * 8 f 
and judgment thereon. 4 Burrow 124444. | Pepe 
| | id Kee, vl lewher 
(f)C.Car, 2:2, Sect. 24. As to the ſecond point, wis. Whether a certin 
21. . 3985 lie to the courts of the Cinque- ports. It hath been adj 5, : 
Style 14. That ſuch a certiorari Ties to ſuch courts to remove an 0 ting 
2 Hale 21a. dictment of ſodomy there found, or an (g) order made by Wy, flin 
nge 86- juſtices of peace at a ſeſſions there holden. It is faid indes . * 
Keble 62 © [ſb] Rolle that the reaſon why ſuch an indiftment may be rent lr 
(h) 1 R. Abr. is, becauſe the offence is made felony by a late ſtatute, and the Pin 
395 row 649. ore the Forts of the Cingue-porrs cannot bold plea of u .: 
PRs Henk new charter ; by which it ſeems to be implied, That in beer ir! 
0 8 1 nion indictments in ſuch courts of crimes whereof they ha ve ul ay It a 
(i wide. Elia. dition, are not removeable. But the other books above 7 
12 vl. ſeem to ſpeak generally of all indictments, and to lay it * 
m: 5+ 5 2 rule, That the privilege of the courts of the Einque-por's 
56, 96. BATES. ET - n Lb a TY there, | 2) Thi 
L. ſac. 631. time out of mind, that the king's writ doth not run 4 3 
1 Siderfin 832. be intended only of civil (i) cauſes between party and part): be 
1 r +I 5 | N e | Na 
3 4 REST ? Oh 0 % 4 - 7 1 
$72 f 85 ect. 25. — 4 As t the third point, VIS. Whether 5 * will laid 
F * 12 2 N ; "If J. 445. 
Ilie to the court of Wales: It ſecms to be ſettled, * lament 
Wet be. i r e, i e NO Gs 
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| Me lies to remove any indictment taken in Wales for (1) Vide Rex v. | 
inne RS ither at th OE. 4" feflis r Althoes.8Mod..' 
fine not capital [1], either at the [a] grand ſeſſions or at a 1% 01 620-4 
1feffions of the peace: But it is (e) ſaid, That it hath never imigtment for 
anted to remove an appeal from Wales; [d] neither murder wasre- 

+ it ſeem to be clearly ſettled, That it lies to remove an 3 1 
ſement of felony from thence, for ſuch indictments are ne- Willon 320. 
ſe] quaſhed, as indictments for inferior erimes are. Neither Atkyns 178. 


"8, 


epe « 
nd in 
C. ene 
> final} 
ſewen 
hat th 


certh 


f . imo he M44 1 5.4140 

nance end it agreed, [f] ne nn the king's bench thall 8 Fo 3 4 | 

u eeed on any indictment removed from Wales. But it is () 1 R. Abr. 

ers nid, That an indictment of felony ſo removed, may be tried 394. 

obige the next [g Engliſh county, by force of [h] 26 Hen. 8. But Ef, 26. my : 
2. Jac. 484. 


intent bees [i] agreed, that the ſtatute extends not to appeals. 


Popham 144. 
2 Keble 471. 


wper 751. {Note 2.] C. Car. 248. Ld Raymond 581, 1 Hale 157. Strange 704. (b) 1 


Fort, g ak. 146. Vide 4 Burrow 2457. It lies allo to Berwick, and to other dominions of the 
e) 1M owo. 2 Burrow 835- 886 861. 1 Strange 104. (e) C. Car, 248. 2 Keble 797, 798. 
ond 1 Y Modern 64. 68 2 Keble 685, 724. C. Car. 331, 332. 1 R. Abr. 394. 1 Ventris 
6,67, 0M. 1/6. 1 Hale 158. (e) Vide c. 25, f. 146. (i Vide 1 R. Abr. 394. 2 Keble 786, 


. (8) 2 Keble 785, 799- 1 Ventris 146. 1 R. Abr. 394, 39s. (h) Sup. c. 28. ſ. 41, 
. (i) C. Car. 248. 2 Keble 797. 1 Ventris 146. 2 Hale 157. See B. 1. c. 31. f. 41. 
K. H. 165, Ld Raymond 561. 580. 3 Bac. Abr. 351. 2 Burrow 835 to 888. 


1tment 
en beſe 


1, 260 1 : | 

10 rem * 18 ; | 
out lay . | 8 a 5 3 e * 
an ad Kt. 26. As to the fourth point, vis. Whether a certiorari (kJ Raym. 74. 


. | : 1 Keble 352. - 
eto the courts of London: Ir ſeems to, be admitted in the 1 Burrow 366. 


te (k) reports, That a certiorari may be granted to remove any Vide 1 Black 


nation 
ründicti 
pearage 


hho anent from London or Middleſex; but it is (J) faid, uf be . 
"Y * 10 prays it ought 7 ee d. ic. 3 Mod. 230, & c. 
* hat he who prays it ought to give three days notice to the Fn 


ther fide : Alſo it is ſaid, (im) That by a certiorari to London, 419. 


"in «re tenor of the indictment only ſhall be removed by the city- 6 Modern 246: 


an aype ; l A D 
e. Sim ters. And it ſeems, (n) That anciently that city inſiſted on a 2 ande Wy 
on & . - 4 _ 3 o 6 . ds N To I 1. 

0 36 milege, That all indictments and proceedings for any cauſe, Ane 


Kept felony, ihould be tried and determined there, and not (mw) Ne 
lewhere. | l e „ Ae 
1 Sid. 155, 230. Vide c. 28. . 99. (n) C. Car. 128. 26g, 


cert 

dude wes . +3 | | | 

1 05 ect. 27. As to the ſecond particular, vis. Where the court 19 Mod. 20g. 
1.57 king's bench uſes a diſcretionary power in granting, denying, 278. 7 

2 Of 0 d fl arent. i | f * 12 Mod. 390. 
"1621 WF" ins a certiorars ; It hath been ſo] adjudged, tha: wherever 453, bol, 645 
ena % is by law grantable for an indictment, the court is Ld Ruyimond? 


und of right to award it at the inſtance of the king, becauſe 51 469, 580, 
T7 indictment is the ſuit of the king, and he has a prerogative 1575 I [Uy1203y 
ſung it in what court he pleaſes. But it ſeems to be agreed, 2 Burrow 861. 


a it 1s Jeft to the diſcretion of the court either to grant or (o)Pal.3Geo.1, 


nd the 
without 
1 his 0 


12 y it at the prayer of the. defendant [2]. 1 I — — 
t dort 1 3 6 . 5 : And g Modern 331. 
arts U | | 1 Ventris 63. 1 Modern 41. 
* [2] hy ahſalute right to a CERTIORARI relates only to cafes where the crows itſelf 
Jarty. ecuting by the attorney=-general, is ſpecially concerned; and where the matter is pro- 


tel; . 

er perſon, in the name of the crown, it iſſues unle:s ſuſäcient cauſe is 

hap 8 3 on an application for it by a defendant, there mutt be a ſpecial 

; "20 induce the court to grant it. 4 Burrow 2453. Strange 583. $49. 1 Bar. 

Ro” A, _ K. B. 447 477. Andrews 27. 2 Com. Dig. 18. And to remove an 

Fe op ick's Hall for bigamy, the conſent of the proſecutor muſt be had. Strange 
ber 283. or from the Old Bailey for forgery. Strange 717. nr OS) 


cert L 
it fur 
cerlim 


* 
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| (e) 1 Salk: I: I- | S 4 7 22222 6 5 bs 5 | g 5 
151 Sect. 28. It ſeems, [f] That the court will not ordinah 
* 


"Z's. af 45 | * 3 E bs Ve IT Ty 0559 7 2002: 1 A 18 . 3 B 
—. Ik. 44, And agreeably hereto, it is laid [a]: down as a genery fl, | 
1 Keble 4, That the court will never grant it for the removal of an 8 
Far: 113. ment before juſtices of gaol- delivery, without ſome ſp an 1ndi, 
(b) 1 Salk.150 yr Vi, WHO Yoo „without ſome ſpecial Cal 
een here there js in reaſon, to append that the . k 
Strange $83: | Jaw may be unreaſonably prejudiced agaioſt the defendan 
1452. or where there is ſo much difficulty in . 5 0 
ee below deſires that it may be determined in the arg, 
TY BY or where the king himſelf gives a ſpecial direction that dect 
1 Modern 41. ſhall be removed; or where the (e) proſecution appears 0b 
Id. Rm. 938. a matter not properly criminal. | 


ly { 
it ſh 
b 
„ 
ty! 
beck. 
ve a 
wine 
pn th 
be co 


ed, * 
order 
give 
dice 


(f) 1 Sid. 54. h g 
at the prayer of che defendant, grant a certiorari for the reno] 


of an indictment of perjury, or for | HOT 

; gery, or other h 
meanor ; for ſuch crimes deſerve all - poſſible — 
and the certiorari might delay, if not wholly diſcourage tief 


| proſecution (3). er 
.(3). But the court granted it on the application of 1 ; 0 
Bailey, upon affidavit that he had — 7 fe darts moni; e al po, 
gone away. Stran Thi not going on to trial, the judge: be unded 
Lale . L p 1 ka a Aer r. upon the extraordinary circumſtanees of @ the 
„ » Lid. 354. alſo granted it at the inſtance ee . 

Aa pions e we Eat ha or ae oro 
* nding the bill. Strange 1068. Als e \ | 
good repute, and the proſecution on „„ 5 a tac TY , ot re 
proved, that the proſecution is malicious. 1 Bar. K. B. 9, p.- 235 _ , wo cen Init thi 
_ K. 1 jp 6 718 i the 170 . in arreſt of judgment are ſecjous nl ml Undlef 
ſhould „ 2 Bar. K. R. 214. the aſſizes, ae ic is neceſſary the dejeada 
: To a „ 0 . 3 
8) 2 Salk. 148. „ 1 35 

Was 2 e. 29. Alſo It is faid, (8) ſ hat the court of kings bend e been 
erer grant a certioram for à conviction of a recuſaney in ted by 
James Duke of a . at ſeſſions; becauſe by the (h) ſtatute ſuch convitiut wes «1 

Ort. 1 Are 11 f 0 
this is ſingular. is t 5 _— aer the exchequer, and fm hence * "i 
Holt. 132. 0 be awarded upon them. But the court of king's ben e ſame 
(h) 3 Jac: 1. Cannot +527 upon them, and therefore will not ſuffer tie lice, « 
„ 3: Vi 1 
Vide e. to come t] er, leſt the ſtatute thould be evaded. | Is 
23. 57 Se. in) 125 4 bs . | . 
(4) It isſaidthe ;, Sect. 85 + ſeems from the year- book of 16 Edu. 4. aoreſ; 
party may is a good objection againſt the granting a certiorari, that i 4.36 
0 8 is joined in the court below, and a wenire awarded for the trill « Tha 
G) ' . 9 ble For it appears by that [i] book, where a certiorari e proſe 
8. Cloner. been granted in ſuch acaſe, that the court being aftervans Bee: be 
2 priſed of the matter, remanded the cauſe. 7 gener 
(k) 1Salk. 149. Sect. 31. It ſeems. [h] agreed that a certiorari ſhall rinſe), 

toy pu be granted to remove an indictment or appeal after a conrickah ded, « 

. 3 . * 23” ; . , 

"Modern 17. unleſs for ſome ſpecial cauſe, as where the judge below is doll res of 1 

Carthew 6. ful what judgment is proper to be given; for unleſs there ao the 
Grange eis. ſome ſuch reaſon, the judge whv tried the cauſe, ſhall oot' 

1 prevented from giving judgment in it; for it cannot be ines . 37 

8 Modern 319 but that he is bett acquainted with rhe circumſtances of t os 

conſequently beſt able to judge what fine, or other punihae ridge, 

is proper for it. | On wh 

b preſe 


fl) 1 Sid. 296. 55 Sect. 32 But it hath been adjudged, (1) That a c 
2 Keble 81,62, for the removal of + preſ-ciment before fuitices in 0975 a 


matter which is Is guirable and prnifhable by the re 
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ly hall not be granted before, but only after conviction; for (2) Vide F. Afo 
ould be granted before, the offence would be diſpunitha- ” N "ry 
but it may be granted after conviction, in order to give the 1 Edw, . 5 
5 the right of whoſe freehold is concerned in it, an oppor- B. Forelt. 3. 


rea recognizance of appearance before juſtices of oyer and Combs, Hill. 
iner, &c. becauſe the court below is moſt proper to judge, 1 Geo. 1. 

a the whole circumitances of the cafe, which are equitably | 

be conſidered, whether it ought to be eſtreated or not. 


ef, 34. here is a rule in the court of king's bench, That (e) vide 18alk. 
order of commiſſioners of ſewers ought to be filed without no- 145. 

giyen to the parties concerned. Alſo it is every ſe) day's 1 
dice of that court, before it will ſuffer the return of a rerti- (d) Vide 2 Keb. 
for the removal of the orders of ſuch commiſſioners to be 500. 

d, to hear affidavits concerning the facts whereon they are; 1 BR 6 gah-. 
unded ; (+) and if the matter ſhall ſtill appear doubtful, to bring up anvr- 
& the trial of feigned iſſues, and either to file the return, or der for'the re- 


5 ee | „ LOAN a Nai moval of their 
reede the certiorari, and grant a procedendb, as ſhall appear to ek, is f 


un ot reaſonable for the trial of ſuch ues, and to give (d) coſts common right, 
 clead int the proſecutor of the certiorari, if it appear to have been and not diſere- 
. * | ER | | 9 tionary. 
weighty ales — $070 | 
ejendt | 8 Modern 331. 


| . 35. As to the third particular, wiz. What reftraints _ my DP 
ba been put by ſtatute upon the granting a certivraric—Irr is 1 N 

$ | 137%  -; 

wal ied by 1 and 2 Ph. and Mary 1 3. c. 7. That no writs of 1 Modern 174. 
-q offi" ©7715, or certiorari; ſhall be granted to remove any pri- 1 Nod. 2. 3. 
E of any gaol, or to remove any recognizance, except CIT 
ben e ſame writs be ſigned ſe) with the proper hands of the chief (e) Vide Salk, 
er (het lice, or im his abſence, of one of the juſtices of the court iso. 

t of which the ſame writ ſhall be awarded or made; upon 2 Strange 895. 
uin that he that writeth any ſuch writs, not being ſigned as 1 
Mi aoreſaid, to forfeit for every ſuch writ five pounds,” 

hat (NG? 6. Alſo it is enacted by 5 and 6 Will: and Mary, c. 
errull „That in term-time, no writ of certiorari whatſoever, at 
rari K e proſecution of any party indicted, be granted: out of the 


05 K "gs bench to remove any indictment or preſentment from 
general quarter ſeſſions, before trial, but upon motion of 
e ee, and by rule of court made in open court. But it is 
mike . © "That in vacation ſuch writ may be granted by any 
« Coul ces of the fai + IT. Ae 
1 on tue 11d court, whoſe names ſhall be indorſed thereon, 
* | al the name of the perſon at whoſe inſtance it is granted.” - | 
inreſd0 4. 57. It is enacted by 13 Geo. 3. c. 78. ſ. 24. That The 22 Car. 2. 
it, u jatices ſhall make preſeutment of any highway, cauſway, © 12. f. 4. and 


mülhmet ridge, at their reſpective aſſizes or ſeſſions within the juri 7 the 3 and 4 W. 


10 and M. c. 12. 

| n yu the ſame do lie, and not elſewhere; and that no recit-d in the 

ent relentment, nor any indictment ſhall be removed by 3 3 
of Or this wor 

7 are repealed by the 7 Geo. 3. c. 42. ſ. 15. Vide Strange 944. 


rel 


l certiorari 


7 k 


75 a \ j 1 Siderfin 296. 
iry ſo far to (a) traverſe it. VVV 
8. 33 The court has (b) refuſed to grant a certiorari to re- VENT 


* 


© Burrow 433 


r . , ¶ 
. 


Ul 


o 


Wide 2 Barnard © quaſhed or vacated for want of form, or removed y certiorari. 
J 


, Vayer 128. 


{c)Rex v,For- And in the conſtruction hereof, it hath been adjudged, le] I 
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6 A certiorari or otherwiſe, out of ſuch juriſdiction till i, h * 
„ be wo enforce 
e ment or preſentment be traverſed, and judgment therey 
proſecutien be- Siven (5), except where the duty or obligation of repairi 
tore traverſe 3 the ſaid highways, cauſways, or bridges may come in qu 
and judgment, * tion,” And by ſection $1. it is further enacted, 4 Tbat ron | 


Cowper 78.4 - ü 24 ' 2 
8 2 i ceedings to be had or taken in purſuance of this act ball 


K. B. 207, * any other writ or proceſs whatſoever (except as therein beſo 
| * excepted), into any of his Majeſty's courts at Weſtminſter” 

But it is enacted by 5 and 6 Will. and Mary, c. 11. * That 

© the right or title co repair ſuch cauſways, &c. may come; 

** queſtion upon ſuggeftion and affidavit of the truth thereof 

** certiorari may be granted to remove ſuch indictment or preſe 

Kr ment into the king's bench, &c.” upon the like recognizance 
(a) See 13 & is required by the ſaid ſtatute as to other {a ) certiorarbs forth 
N 2. <6: removal of indictments from ſeſſions, for which I ſhall refert 
1 no reader to the forty-ſixth and following ſections.—Alſo it hu 
(d) See B. 1. been adjudged, That if the ſeſſions manifeſtly exceed their aul 
— 67. l. 10. rity in making orders concerning highways, [b] ſuch orders n 
s 244+ be removed by certiorari, into the king's bench, and quathed, 


Sea. 38. It is enacted by 7 and 8 Will. and Mary, c. 6. mi 
for rhe recovery of {mall tithes before juſtices of peace, TI 
no proceedings or judgment by virtue thereof ſhall be reno 
or ſuperſeded by any writ of certiorari out of any court whi 
e ſoever unleſs the title of the tithes, &c. ſhall come in queſto 


nace, Term if the party inſiſt on any matter of law before the juſtice of peat 
Hill. 6 Geo. ich 1 peful! 2 2 e 
| Keble 8:8. Which is any way doubtful, as on à cuſtom in a parii to be 
ks charged of a certain kind of rithe, &c. the order may be ren 
| ved within the intent of the fkarute,' Mon» un 


Seck. 39. And it is enacted by 12 Car. 2. c. 23. ſ. 35. conce vert. 43 


(6) Acxrri- ing the exciſe [6], That no writ of certiorari ſhall ſuperc the rer 
oRARi will ,« execution or other proceedings, upon any order by julties Im ſeſſio 
not lie to fe. 4 peace in purſuance of that ſtatute, but that execution, en 
— by = bg « other proceedings, ſhall and may be had thereupon, any ht | o the 
miſſioners of writ, or allowance thereof notwithſtanding.” And the lik neyer 


A- book 0 


exciſe for don- enerally enacted by other ſtatutes concerning the revenue; * 
i wt in 


ble duties on 


beer, under 12 Which I ſhall refer the reader to the ſeveral ſtatutes, pe 
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Car. 2. Cc. 24. | | | 04 a. EL, 

4. 4 3 2 will lie unp ENI Geo. x. C. 30. ſ. 16. for harbouring tea and Ne county 


by Juſtices of peace or commiſſioners of exCi;e; but not on any objeckion to 
| 
be well ( 


Douglas 549. 555 and the caſes thete cited Bunbury 106,—And tor the ſtatutes » 
allow or take away the cgRTIORARI, vide the index to Runnington » {tatutes. 


| | Ning him: 
Seck. 40. As to the fourth point, wis. How the fat for a. * the 
. | / ©. . .* ,» . t 1 1 
(a) 1 Salk. 150. torari is to be ſigned: It 18 ſaid, [4) That if a cer be : no do 
Holt 133. out in vacation, and teſted of the precedent term, the frat 


niuſt be ſigned by ſome judge of the court, ſome time oo lect, 44. 
efloin-day of the ſubſequent term, otherwiſe it 15 77g ar Ored int 
the court upon motion will order a. procedendh. But ny 
that there is no need for any judge to ſign the wrt ot el | 
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nd tell but only in ſuch caſes wherein it is required by ſta- 
. ute. | | _ Sz fag, (a) 3 Keble 13. 


» 5 . H. 6. 16. 
que Ft. 41. As to the fifth point, wiz, To whom the writ of 8. FP. Ce. 


0 pro ori is to be directed. It ſeems, That notwithſtanding [a] Hebart 135. 
all } eularly it ought to be directed to the judge of the inferior court, (b) Palt. c. 134. 


? , 47 ; Styl . 
uri, g e in ſome caſes it may be directed tõ the proper [b] officer , DC ' 


be wn to have the cuſtody of the record to be removed, and in Raftal 110. 
r. ee other caſes to ſe] others as. ſhall be moſt agreeable to the ee 
Thati ul courſe of approved precedents, which [d] ſeems to be the other parts of 


* ſt guide whereby to judge of this matter. And accordingly it this ſectios. 
reof, ele, That for an indictment or confeſſion of an approver be- rs 163- 

| it ſhall be directed to the coroner alone, ſe] and (e)Reg. 74. 78- 
reſen Ire 2 coroner, It d 0 6 nd Raſtal 55. 263. 
ance ran appeal, both If] to the ſheriff and coroner; and for an in- (f) Rug. Jud. 35. 
for i ement in the Cinque- ports, to the [g] mayor and jurats; and Sup. c. 9. . 42. 
efer I an indictment at an aſſize in a county palatine, to the chan- G Cr 282 
it bor of ſuch [h] county who ſhall ſend for it to the juſtices of 253 * Go 
r auth e. | mn 


lers m ö 3 Keble 279. 
thed, Set, 42. If the perſon who ought to certify a record, as a ** 3 
6. m bee of peace, [1] Ec. who hath taken a recognizance, &c. or a C. Jac. 669. 
age of / prius, who hath taken a verdict, or a (1) coroner, 21 H. 7. 1. 


2 2 . LEY | Stran o. 
remote os hath taken an inqueſt, &c. happen to die, having ſuch a re- (k) N bs: 


rt w in his cuſtody, it ſeems, That a certiorari may be directed to Raſtal 439, 
quella cxecutor or adminiſtrator to certify it. [m] Alſo it hath. been 2 Inft. 424. 
e M aged, That it may be directed to a juſtice of aflize to certify ? R. Abr. 629. 
« wy og ee | - (1) B. Certio.9. 
ot pe or of allize taken before his companion in his abſence. * ladictment 23. 
to bed | F | ORE Ext 43 Aſſize 40. 
be ren | "4 ; (m) B Rec. 81. 11 H. 708 


conoe it. 43. All the precedents, I am able to find, of certiorar!s (0] r Reg. Jud, 
ſupent the removal either of (n) indictments, or (0) recognizances Raſtal 263 
jute In ſeſſions, are directed either to the juſtices of peace for the (o) Reg. Orig. 


on, y generally, or to ſome of rhem in particular by name, and 95. 
1 to the 1 2 di Lar bard th F. N. B. 81. i 
any kt cuſios ratulorum ; and according to (p) Lambard, they (Maud. . 4. 
the lle ever directed to lim: Vet it is taken for granted in the (q) c. 7. 


enue; br-book of Hen. 7. That after a recognizance for the peace is (d] 2 H. 7. 5 


ht into the cuſtos rotulorum, it ſhall be certified by him. 
| rely, if the certiorari be directed generally to the juſtices of 
pri 7 or any one of them, it may be as well returned by any 
Bis "em as by the cu/fos rotulbrum. And I queſtion whether it 
_ be well (r) returned by him, unleſs he do it as a juſtice of peace, 


[r] Hob. 138. 
pg himſelf fuch ? But if there are ſufficient precedents to | 


2 for al * the directing the certiorari to him as cuſtos rotulorum, there 
vi be Ho coubt but that a return by him as ſuch will be good. 
E fiat i | | | | t 

ore ; : 
e — 4 13 As to the ſixth point, vis. Where a record may be 
een ei to the court of king's bench without any writ of cer- 


t it 3 
of «if 
| 


tiorari: 


*. (g) 2 Hale 211. 
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_ 7 ee \-f 
2) Dalt. e. 134. fiorari ; It ſeems agreed, That if (a) a juſtice of peace, o vie 
3 mb. B. 4. judge of record, having taken recognizance, or inquiſition, x. 
ie 4.18. corded a riot, or done ayy other executory matter, within hisjy 
B. Record 17. riſdiction, have ſtill continued in the fame commiſſion, de. vb. 
64. dut any interruption, the court of king's bench ſhall receive ſug 
8. H. 4. 4. f. d from his hands, without any writ of certiorari. Ahh 
Crom. 1 32, 133. Leco | Fan an Oey ertiorari, Alla ih 


I) Dyer 163. ſeems to be (b) agreed, That upon the death of both the juſie 


2 lalt. 424. of aſſize, the clerk of the afſize may, without any certiorari, brig A 
my March 112+ in the records of the verdicts of niſi prius - But that the (c et rec 
(eß 1 Dyer 163. cutors or adminiſtrators of a judge, can in no caſe bring in: | of 
Raſtal 439. cord without a writ to authoriſe them to do it. Alſo it ſeen t of 
4000 » 1 ig: to be (d) agreed, That no record which is executed as by ſha 

mb. B. 4. | quittal, &c. can be brought into a higher court without a wii wri 

c. 7. f. 561 And it ſeems to be the ſtronger (e) opinion that neither a juli reti 

Cromp. 133. who is out of commiſſion at the time, or one who has been a pref 

9 of commiſſion, but is afterwards reſtored, can certify any req coſt 

B. Gar. d' At- Without a writ of certiorari. | dict. 

törgey 9. triec 
B.Recordi7.64 | 

Dyer 163 Raſt. 438, Brook tit, CERTIORART, pl. g. o 

| Sect. 45. As to the ſeventh point, wis. What is to be dn * 

by a deſendant before the allowance of a certiorari.— t ij cudt i n 

by 21 Jac. 1. c. 8.1. 7, 8. That all writs of certiorari fort 1 

« removal of any indictment of riot, forcible entry, or of au aa b 

and battery, at any quarter: ſeſſions of the peace, or othernl AK 

* ſhall be delivered at ſome quarter-ſeſſions. of the peyceing 4 

1. . ert « court ; and that the party indicted ſhall before the albu - 

"br Aatute to © thereof, become bound to the proſecutor in 10/. with futhas king 

gad ſureties. © ſureties as the juſtices of peace, at their quarter-ſeſſvn; i "Hee 

2 Hale 213. „ think fit, with condition to pay unto ſuch proſecutor, vil * *. 

| « one month aſter conviction, ſuch reaſonable coſts and awe Nn 

as the ſaid juſtices of peace of ſuch counties where fuch int ire 

« ments ſha!l be found, in the ſaid ſeſſions of the peace, thul indie; 

i ſeſs or allow; and in default thereof, it ſhall be lawful for4 being 

« ſaid juſtice to proceed to trial of ſuch indictments; af procur 

« yyrits of certiorari notwithſtanding.” tices ol 

: 5 4 notwi 

. Sect. 46. And the like recognizance in the ſum of 40/.b om 

3 Apr 1 quired by 13 & 14 Car. 2. c. 6.1. 16. concerning the big 94. 40 

419. on the removal of every indictment, &c. on that ſtatute. K 6 KM 

5 33 | 1 60 ſecutin 

(ehr Keblerg. Sect. 47. It is obſerveable, That theſe ſtatutes * ſhall g 

5 extend to all indictments at ſeſſions in general, but on) * party | 

Vide iof. ſ. 61. particular ones therein mentioned: But this defect proſecu 

(e) Vider Keble à great meaſure (g) ſupplied by the rules of the com offcer t 

3 * bench, which upon the removal of an indictment 2 acordir 

2 Salkcld $64, or Middleſex, required a recognizance from the de tor, for 

Farreſſy 10. carry down the record to trial the ſame term, on * jy after de 

certierari was returnable, or the fittings after; and 00 nent 0; 


ba 


5 27 DF'PROCESE:' | 43 
oral of an indictment from other counties (a) required ſuch [a] Show. 336. 
copnizance for a trial at the next aſſizes, 252 
$2, 48. And agreeably hereto, it is enacted by 5 and 6 It is ſaid this © 
11. and Mary, c. 11. and 8 and 9 Will. 3. c. 33. © That ac relates only 
| all the parties indicted at a general or quarter-ſeſlions of the „ 
a7; proſecuting a certiorari, before the allowance thereof, peace, not to 
all find two ſufficient manucaptors, who ſhall enter into a indiftments ' 
recognizance in the ſum of 201. before one or more juſtices fdr 
lace, (or Ib] elſe before one 131.15» 
| of the peace of the county or place, efore one Hicks" hall, 
ok the judges of the king's bench, in which caſe ſuch judge which is before 
ſhall make mention of it under his hand, on the back of the e e 28 
writ) and there cognizance ſhall be with condition, at the hy 4 
return of ſuch writ, to appear and plead to the indictment or Burr, 1462. 
preſentment in the court of king's bench, and at his own hs _ 3 
coſts to procure the iſſue that ſhall be joined upon the faid in- Capseiti er 
ditment or preſentment, or any plea relating thereto, to be draw up their 
tried at the next aſſizes ſor the county wherein the indict- orders oP 
ment was found after ſuch certiorari ſhall be returnable, if 3 3 
not in London, Weſtminſter, or Middleſex; and if there, according to 
then to cauſe it to be tried the next term after wherein ſuch the degree of 
certiorari ſhall be granted, or at the fitting after the ſaid term the offence, 


ATT . .. ? and the cer- 
if the court of king's bench ſhall not appoint any other time 10 amr are 


fort for the trial thereof; and if any other time ſhall be appoint- di ected ac- 
fl ed by the court, then at ſuch other time, and to give due goldinely. 
her notice of ſuch trial to the proſecutor, or his clerk, in court, 8 4 ths; 
eng and (e) alſo, that the party or parties proſecuting ſuch 205, 258, 


certiorari, ſhall appear from day to day in the faid court of (b] rg 
kings bench, and nor depart until he or they ſhall be diſ- Guilt. 4. 33. 9 
| charged by the ſaid court: And ſuch recognizances, cer- (c)Viz. by 88 
„5 N tirari s, and indictments, ſhall be filed in the king's bench, 9 Gull. 3. 33 
and the name of the proſecutor (if he be the party grieved or 
injured, or ſome publick officer) endorſed on the back of the 
indickcment; and if the perſon proſecuting ſuch certiorari. 
deing the defendant, ſhall not, before allowance thereof, 
procure ſuch manucaptors to be found as aforeſaid, the juſ- 
tices of peace ſhall and may proceed to trial of the indictment 
notwithſtanding ſuch certiorari.” | 


gc. 49. And it is farther enacted by the ſaid ſtatute of 
. 6 Will. & Mary, c. 11. That if the defendant pro- 
ſeeuting ſuch certiorari be convicted, the king's bench 
ſhall g17e reaſonable coſts to the proſecutor, if he be the 


; tol Os 120 | 
k wi party grieved or injured, or be a civil officer who ſhall 
x of K proſecute on account of any fact that concerned him as 
la offcer to proſecute or preſent, [d] which coſts ſhall be taxed (0): wilt 159. 


endl E jy the courſe of the ſaid court; and the proſecu- Burrow 54. 
* . recovery of ſuch coſts, mall within ten days teh Vide Durn- 
% mand ſe] made of the defendant, and refuſal of pay- ford and Latt's 
ut on oath, have an attachment granted againſt the de- Rep, p. 404. 

| « fendant 
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| ee fendant by the ſaid court for ſuch his contempt ; and the f 


© recognizance ſhall not be diſch il 
— 3 ſhall be paid” X Cn nGbS 


Het 
ofts f 
et on 
are 
im 
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uſe ir 
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rong ; 
ndant. 


(0) 


f „„ 50. : And the like in effect is nated by. the ſaid ſtat 
1 „ 6 Will. & Mary, c. 11. ſe. 5. Concerning the rene 
55055 of indictments by certiorari within the counties palatine 


Cheſter, Lancaſter, and Durham. 


In the conſtruction of theſe ſtatutes, the following og; 
' ſeem moſt remarkable. n 


| Seck. 5 1. Firſt, That notwithſtanding, by the expreſs won 

- Juſtices of peace may proceed to trial of the indictments 5 
| withſtanding the certiorari, if a proper recognizance bel 
given; yet they will be in contempt to the court that awar 

(a) 1 Keb. 21g. the certiorari, if they make no (a) return to it; for all u 
231, £98, 903. muſt be obeyed unleſs good cauſe be ſhewn to the contr; 


1 Sid. 70. and the proper way of ſhewing is to return it. 00 Thi 
1 5 even 
| 8 .- | Sect. 52. Secondly, That ir appears from the manifeſt þ laber 
l port of theſe ſtatutes, That they extend only to certiorari's hat 
i | cured by perſons indicted ; from whence it follows, That i be 
(o) 6 Mod. 42. which are procured by the proſecutor of an indictment, rem 3 
446. as they were at (b) common law. e it's reco 
| | 9 We f & ts becon 
| (e) 2 Salk. 64. Sef. 53. Thirdly, That (e) theſe: ſtatutes, being in 1 "a 
| : Far. \, Aipet affirmative, as to the taking of recognizances, do not r the 
{ - Salk. 600, 659. away the power which the juſtices of the king's bench! latntes 
1 by the common law of taking recognizances vpon their gr 1 
| ing certioraris; from whence it follows, That if any u. 
5 juſtice, granting a certiorari, ſhall take a recognizance vi een 
from that preſcribed by the act, either as to the ſum or cot — 5 
tion, &c. ſuch recognizance will have the ſame force as it vii. . 

have had, if theſe ſtatutes had not been made; but it bf 
That the certiorari, if procured by the defendant, will r. 557 
ſuch caſe be a ſaperſedeas to the proceedings below, as it von of the 
have been at the common law); for the ſtatutes ſeem to be fal! p! 
preſs, That the ſeſſions may proceed notwithſtanding any "ii forfcite 
orari procured by a defendant, whereon ſuch a recognizab ding t 
not given as is expreſsly preſcribed. 1 59. 
| | ed dy th 
© $e8. 54. Fourthly, That if the perſons offering to beſt port of ; 
(d) March 27. ties appear to be worth 201. the juſtices (d) cannot refuſe t Mh the ir 
| f ect, 60. 
(e) March 2. Sec. 5 5. Fifthly, That if divers be indicted (e) in the f dealers 
| indictment, and ſome of them find ſureties, and other My proce 

come 


the indictment ought to be removed as to thoſe who fn i 
: ties, (becauſe they ſhall not be prejudiced by the defaui a 
{f} 1 Keb. 231, others.) And, as (f) ſome ſay, It ſhall be removed 4 


Vide 6 Ed. 4.5. others alſo. 
March 111, | | 


& Mn. 
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5.9. 56.  Sixthly,'(a) That che maſter of the crown-offiee, (a) 1 Salk. 55. 
b axing the coſts, ought only to conſider thoſe which are ſub- ep” wg 


uent to the certiorars. lace, Mich. 14 
WE as | Geo. 3. | 

g. 57. Seventhly, That the profecuror, by accepting the 2 25 = 

| ſo taxed, is not reſtrained from aggravating the fine to be 21d. Raym. 884 

on the defendant, becauſe he has a right to ſuch cofts by the Strange 1165. 

pores words of the ſtatutes ; and theretore the defendant can 39 Modern 193. 

Lin no indulgence from having paid them :---But in other 

bſes, after a proſecutor has accepted coſts (7) from a defendant, 

e cannot by the rules of the court, aggravate his fine; be- 

uſe in ſuch caſes, having no right to demand coſts, if he take 

em at all, he muſt take them by way of ſatisfaction of the 

rong ; after which it is unreaſonable in him to haraſs the de- 

ndant. And this I take to be a common practice; though | 

 (b) Salkeld's Reports there ſeems to be a note to the con- (b) 1 Salk. IA 


96 


I 


(1) The clauſe in the act reſpect ing the payment of coſts does not extend to a proſecu- 
7, even when bound over by a magiſtrate to proſecute, unleſs he be either a civil officer, 
a party injured. 1 Will, 139. 1 Burr, 431. 3 Burn. 1462. And it is immaterial, 
hether the lame be on the back of the indictment or not, provided it be proved by affi- 
it that the proſecutor is in fact a party injured or a civil officer. 1 Burr, 54, 86. And 
the proſecutor has received a third part of the fine and then applies for his cults under 
recognizance, the conrt will order what he has received to be deducted from the amount 
the taxation. 4 Burr. 2126, But the payment of a fine does not dilcharge the defen- 
nt's recognizance for the coſts, Rex v Oſbourn. S. Law Coſts 267.—And on taxation, 
ts become a veſted debt and the perſonal repreſentatives of the perſon to whom they 
re due may proceed to recover them. Rex v. Chamberlayne, Hill. 26 Geo. 3.—But 
ſiere there is no recognizance taken, on removing ſummary proceedings, as for inſtance 
der the lottery act, the e are no coſts, and the court have no power to tax by virtue of 
ſlatntes which relate to criminal proceedings. Rex v. Jenkinſon, Mich. 26 Geo. 3 — 
Ir will they order the recognizance of a defendant, to ſtand as a ſecurity of the ceſts of 
proſecutor, if !uch recognizance be as at comme law, and not upon the ſtatute, 1 
. 11. Strange 1165. But if the defendant forfeit his recognizance under the ſtatute, 
d recopnizance ſhall tand as a ſecurity to the proſecutor for his coſts (if taxed) for the 
ndant's not going on to trial purtuant to the condition, notwithſtanding he was atter- 


_ * rd 3 and the profecutor had taken him in execution for the amount of them. 
5 * Ir, 1463, 4 ; 
it 15 | 8 
vill v. 58. Eighthly, ſc} That notwithſtanding the condi- (e) 1 Silk. 370. 
is It nof the recognizance ſeem to be expreſs, That the defend- 93: 

be hall : ” . Strange 946. 
to 1a procure a trial at the next aſfizes, &c. yet it ſhall not 


forfeited, unleſs the proſecutor of the indictment give rules 

Tang to the courſe of the court. : 
e. 59. Ninthly, That after ſuch (d) recognizance is for- Id) 1Salk. 385. 
ed by the defendant's not procuring a trial according to the Rex v. Somers, 


0 Bog . , . ! h.6 G 0. 1. 
to bell | + of che condition, the court will not hear any motion to is fad ms 4 
efule t the nditment, or certiorari. Gale, 1 Geo. 3. 


ect. 60. It is enacted by 16 Geo. 3. c. 30. ſe. 19. againſt No cra Ti- 


in the Mttlers, © That no certiorari ſhall be allowed to remove du. —_ 2 

others proceedings on that act, unleſs the party convict ſhall FI TT 
fd come bound h In profecurt ; dent 

0 und, to the perion proſecuting, with luificient Cowper 24. 


allt 0 


{The » 
ad 45 U (The 3 & 4 


. & : : 3 
01 wk c. 10. ſ. 6. recited in the former edition, was enforced by the 5 Geo. 1. c. 13. 
ds ate repealed by 26 Geo. 3. c. 30. left. 27. Vide 2 Burn: 272.) ? 
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„ been given or made, ar before any of one of his ma 


£19 1-1” & your, and for whoſe benefit ſuch judgement or orle 


where an ma- u zu goemente dr ördere ha ee 542 455 WL IN 
tefal part of 4 dgements or orders ſhall be confirmed; and in eaſe 


| -— . 2 

& ſureties, in one hundred pounds, to pay full coſts 2 

« mages, within thirty days after ſuch conviction conv; 

te or a procedendo granted=-«-and ſhall alſo become boyd 

«the juſtice before whom the offender was convicted, hf 

„ pounds for each offence; to proſecute ſuch certira; i 

« effect; and to pay the forfeitures, or to ſurrender in u 

e days, &c.” But by ſect. 23. If the party convided | 

+. © ing ſix days notice to the proſecutor, and ſecurity to a ji 

& appeals to the quarter ſeſſions, a certiorari ſhall be allowe 

Burr. 1720 ect. 61. And the like in effect is enacted by 4 K 51 

Ld N70. $83. & Mary, c. 23. and 5 Annæ) ſeſſ. 2. c. 14. in relation dot 
+4 +4 +/ ViEtions'on thoſe acts of offences concerning the game. 
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J And whereas in many caſes his majeſty's juſtices d 
cxrvTipRAn peace by hw are impowered to give or make -judgemet 
ma lb iſue % orders; and divers writs of certiorari have been procured t 
removeJudg- move ſuch judgements or orders into his majeſty's on 


ments aud ur- : F a . s 
dere, G king's bench ar Weſtminſter, in hopes thereby to diſc de ſo he 
and weary out the parties concerned in ſuch judgements ort ath that 


r have 
r juſtice 
efore w 
roceedin 


bp great delays and expences. It is therefore enadef 
5 Geo. 2. c. 19. ſect. 2. That no certiorari fhall be al 
to remove any ſuch judgement or order, unleſs the pt 
„ parties proſecuting ſuch-certiorari before the'allowineet| 


of ſhall enter into à recognizance, with ſuffteient 'frff{iſſice or 
ber ou! before one or more juſtices of the peace of the cou f uſe (d , 
place, or before the juſtices at their general quarter ting 1 
+277 1 [& 3157 


or general ſeſſions, where ſuch judgement or order ſhall 


<«. juſtices of the ſaid court of 18 bench, in the ſum of 


— 1 . . e 28 rn 41 10 * a 
=. pounds, with condition to profecute'the ſame at his or id, 62. 
con Coſts and charges with effect, without any wi uperjedea 


\ Thar 
quent p 
Neou;, / 
v ar, for 
dat the 
eol peac 
t forth | 
ery ſuch - 
open cou 
flele the; 
Ns there, 
me indi 
generally 
rtiorar; f 
diately to 


e Ge 4 affected delay, and to pay the party or parties in whol 


6 „ given or made, within one month after the ſaid onl 


0% Coltvare © © Judgement ſhall be confirmed, their full coſts (a) and d 
not to be paid * to be taxed according to the courſe of the court wher 


an ofder is 15 or parties proſecutin ſuch certiorari Thall not enter i 0 
quaſhed. 4 recognizance, or fall not perform the conditions ab 
Strange 1198. 4 it ſhall and may be lawful for the ſaid juſtices to proce 
1 c make ſuch further order or orders for the beneft of the 
« gr parties for whom ſuch judgement ſhall be given, 


<"manner'as if no certiorari had been granted. 
rf? 0) rx: 3 22 EY 


How recogni- And it is further enacted, par. 3. That the recog 
2ances ſpall be 26 fmall be certified to the king's bench, and there filed vil 


ti ed d ks, LE $4 *% + + $2 by 7 r en? as . 
e certiorari, and order or judgement thereby removed; 


coſts recovered. : ; HATS uch incl 

the ſaid order or judgement ſhall be confirmed by t 1 65 * 

| “court, the perſons intitled to ſuch coſts for the recoerſ lp 
of, within ten days after demand made of the per 


148 £ 
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nd who ought to pay the {aid coſts, upon oath made of 
bra making ſuch demand and refuſal, ſhall have an attachment 
br contempt, and the recognizance ſhall not be diſcharged 
=] the coſts hall be paid, and the order ſo confirmed com- 
lied with and obeyed.“ 4 a 


Ong! 
in | 
Yi 
n th 


For what pro- 


a * . ceedinge are 
And for the better preventing vexatious delays and ex- not removable, 


ce, odcaſioned by the ſuing forth writs of certiorari for the * 391- 
wal of convictions, judgments, orders, and other proceed- (a) Thete 
0 > woids give the 
; before juſtices of the pence Tr is further enacted by act a rette ſpec- 
Geo. 2. c. 18 ſect. 5. That no writ of certiorari ſhall dive operation. 
e granted, iſſued forth, or allowed to remove any convie- (00 N * 
jon, judgmeyt, order, or other praceeding had or made by : Where there is 
r before any juſtice or juſtices of the peace of any county, no recogni- 
ty, borough, rown corporate, or liberty, or the reſpective *2ncc onre- | 
: : moving ſum- 
general or quarter ſeſſions thereof, unleſs ſuch - certiorari be mary proceed- 
noved or applied for within fix calendar months next after ings there are 
uch conviction, judgment, order, or other proceedings ſhall = colts, — 
eſo hed or made (a), and unleſs it be duly proved upon 1 niey 
th that the ſaid party or parties ſuing forth the ſame, hach applying for a 
r lave given fix days notice thereof in writing to the juſtice c=rTIORART 
r juſtices, or to two of them (if ſo many there be), by and . 5 —_ 
efore whom ſuch, conviction, judgment, order or other 40 pay coſt.; 
roceedings ſhall be ſo had or made, to the end that ſuch and without 
lice or juſtices, or the parties therein concerned, may ſhew Which the 
. . 1 | 4. iat che i court is not 
uſe (b), if he or they ſhall ſo think fit, againſt the iſſuing or authorized to 


ng ſuch certiorari.” - grant them by 
virtue of this 


8 act. 
Rex v. Jenkinſon, Mich. 26Geo. 3 


* 


?, 62. As to the eighth point, wis. How far a certiorari (e) C. Car. 261. 
erſedeas to the court below. It is (o) agreed by all the fra 
„ That after it is allowed by ſuch court, it makes all its March 27. 3, 
quent proceedings on the record, that is removed by it, (d) C. El. 915. 
neou;, Allo it ſeems to be generally (4) agreed, That a . . 
uri, for the removal of an indictment of forcible entry; rat 181. 
dat the ſeſſions of the peace, being delivered to any one Ld Raym 640. ' 
ol peace of the ſame place, before the ſtatute of 21 Jac. 518. ; 
t forth more at large ſect. 45. which requires, That 8 
fy ſuch certiorari ſhall be delivered at ſome quarter - ſeſſions Qu. F. N. B. 
open court,” did (by ſuch delivery without more) ſo far 231. 5 
Nede the power of the ſeſſions, that all its ſubſequent pro- er LINE 
ings thereon, and even an execution of a prior award on | 
ne indictment, would have been erroneous. And it ſeems 
generally (e) agreed that any one ſuch juſtice to whom 
tte art thould be delivered, might and ought thereupon 
ately to have awarded a ſuper;jedeas to the ſheriff in order 
ile ſtopped the execution of any prior award of ſuch court 
Wn nutment. | | 
400 : ſcems to be the better (f) opinion, That a (H) C. Eliz. 919. 
7 on tuch a certiorari, being delivered to the ſheriff 6h — 5 

; Ee | before Hale 215, 


—_ OF PROCESS. 


* £ ; x ; 0 
\- EG) Dyer 98. before he hath begun to put a proceſs in execution, will nile U 
Yelverton 6: ſubſequent execution of it wholly void; becauſe it is a nn 
C. Eliz. 597. D \ nr lle 
1 R. Abr. 894. rial act, and not a judicial one. But if ſuch ſuperſedzas be 1 
2 R. Abr. 491. delivered to the ſheriff till after he have in part executed fd 
3 Keble 169. award, it (a) ſeems, That he may afterwards be author g 
[ 3 go through with it by a writ of venditioni e ponas, in the fi 
books next manner as he may in the like caſe after a writ of error; by 
aboye cited, (b) queſtion, Whether he can lawfully proceed after ſuch | 
and Moor 542. ſedeas actually delivered to him, without the writ of c 
1 Salk. 147. er E eas a a * 9 25 1C Writ 0 Ve 17 


4 


Ke 
War! 
vive 


5 n ow ni exponas ? 7198 

COTS: i © 1 | OE, | 1054 
4 Ce 6. to be the ſtronger opinion, T 50 2 
Gre. Seck. 64. It ſeems to be the ſtronger 3 That a a . 
Dyer 243. tiorari, being once delivered, makes all ſubſequent Proceeding | the 
5H. . 15 16. on the record that ought to be removed by it (e) erronex 3 
5. e 8. by force of theſe words, cor im nobis terminari wolumus, If n 
. alibi, whether ſuch proceedings are before or after its return 


et. 
Crompioni 34; and notwithſtanding the party who proſecuted it never nl ee 
64055 4 2 any otker ſuit to have the record certified, on only, by cauſ 1 a 
Keb 54. 103, the certiorari to be delivered. And in this reſpe& a comin 
118., hath a ſtronger force than a writ of error; for that becomes 
1 Sidexfin, 268. of no effect, if the party who proſecuted it negle& to pet ü 
TN *—wh record. certified 1n''a” reaſonable time. Alſo it ſeems to 
2 Keble 93. hoden in ſome (e) books, That the very ifſuing of a certuri 

(f).Dyer aug. is of itſelf a faper/edeas to the inferior court, whether the « 

Toh 73. tiorari be ever delivered or not. In the fame manner a5an 
| (200. . 284. Pearanee in the court above, and a ſuperſedeas purchaſed the 
| ſup. e. 5. . 8, 9. will avoid (f) an outlawry pronounced after, though ſuch ſu 
| Tenne ſedtas were not delivered to the ſheriff before the quints cut 
x "HY 15% but the contrary hereto, in relation to a certiorari, ſeems mt 
| C. Jac: 43. - agreeable to the general tenor of the (g) books and the rein 
| Yelv. 52. 57, the thing. And it hath been (h) adjudzed, That if a cim 
| C. Car, 59, for the removal of an indictment before juſtices of peace e. 
| 2 Jonts 209. delivered, before the jury be ſworn for the trial of it, the | 
(#)1Sakk. 144. tices may proceed. Alſo it hath been (i) holden, Ihn 
(eb. 5 certiorari is of no effect, unleſs it be delivered before its fh 
(K) Sup. A* is expired. And it is certain that by force of the ſtatute f 
62. Kekrri- not at this time be any (x) ſuperſedeas to the proceedings an 
. inclictinent at ſeſſions, without à proper recognizance, &. 
things done between the 116 7s and return, Ld Raym. B35. 1305, * 
(DR. A, 402. Sect. 66. It hath been (I) holden; That a eertiorari ft 
3 © 75% removal of a recognizance for the good behaviour, * 
n) C. ac. 282. appearance at ſeſſions,” will ſuperſede its obligation. 

elverton 207 would be highly inconvenient; and the contrary opinion 
1 Bulſt. 755. to be ſupported by the better (m) authority. 


culars, 


4 (n)r6Ed. 4.5, $28: 66. It yn) ſeems, That if an indictment be fem 
| *. Diſede Fro. by certiorari after iſſue joined, and afterwards remanded 3 
| 79.0 1 inferior court ſfrall proceed to trial, in the ſame manner rt. 72. 
. w“oould have done, if no <ertiorari had been granted. bee 
| AED EA: 7 28 


* 


— 


| 12 67. I ſhall take it for (a) granted, That inferior courts []Raym. 186. 


receding after a certibrari delivered, where by law they ought e * = 
Kere EE 0 QDCHANTTSY) 59 | 16 — >. «41 * | F ISS 

t, are puniſhable for a contempt as hath been more fully 18a lk. 144, 148. 
J Velverton 34. 


hewn, chap. | 22. ſect. 28. - 3 if LETTL 45 | i 
da. 68. Alſo ir ſeems, That by the common law if a cer- lol Agreed by 
beni be once filed, the proceeding below can (b) never be the court of 
abe i 72 © king's bench, 

in the cate of 

7 | the king v. 


— * 4 


40. Eis v. Cwynoe, (#) The cen- 


rived by any procedendo (). 22 0 

Fhitlow, Hil, 6 Geo. 1. _ Vide aiſo 2 Burn 7 
10 AKI thay be take) off the htc if It willithproperly obtained. 1 Ful i „ 
69. 2621. on motion for that puſ pole ge viuas to a mot ion for a FROCEDEND®O. 4 Bu: 
66. - 11 the derendant is convſcted on confeſſion, arid*the.proſeeutor brings a RTI O. Av 


i; the defcndant all have a Þ 80 CEPEND®. 2 Burrow 749» 
9 2 f nr , . aero 4 1 
er. 69. As to the ninth point, vis. In what manner a LelLamb. B. 2. 
rorori is to be returned; 1 ſhall refer the reader for the form [Date 477 
which ic is to be done, to (e) Lambard and (d) Dalton, 134. 7 
d ſhall farcher take notice only of theſe following par- 1 Büfn 311. t6 
culars, ou or 1026 R pe #28 1 s *. 43S Stehe agg 
dect. 70. Firſt, ; That every ſuch return ought to be under fer c. Elia. 
| ſeal (e) of the inferior court, or of the juſtice or juſtices 821. . 
gtom tl drecded; and if fuch court hape #6 proper Leal, Er 310 
ſeems, (f) That the" retutn may be well“ made under any Salkeld 479- 
3 Lr A ß. ĩð 
A ceturo was held bad be cauſe it was upon paper inftead'of parchment. Barnard 113. 
| SAC e, Oy.” VP Ly 6445" „ 1 7 E 8 9 8 
bar. 71. Secondly, That every ſuch return muſt, be made f Sk. 479, 
the very ſame perſon to whom the certiorari is directed. For U 28 R. Kur, 
en. Sanger e 3 . 752 754. 
it be direQed to the juſtices of peace of ſuch a place, and the 2 Kebie, 395. 
cierk of the peace only return it; of to the conſtable, or to [i]z Keb. 385. 
recorder of g. and the (bY deputy conſtable,” or deputy re- of A wes a 
cer, return it, without ſhewing in the return that the prin- 2 Sabel 452. 
ul bad power to make a deputy; or to the ſteward of St. 1Keb,x6s,187. 
ur, and the ſteward of the church of St. (i) , Feter and gt. 1 7 1a. 
ul return it, nothing is removed. Vet it is (k) certain, That .; Don's 
the directed to the juſtice of Cheſter, it may be returned by Kei 941. 
g chief juſtice ; for the ſame officer is known tu be meant, e 
the writ and return, and his deſcription in both is in ſubſtance m1 Yer2 7 | 
(ant. "Alfoit is Ii] ſaid,” That fa writ of error be directed 28 fl. 6. 1a. 
ſeteral juſtices, and Terutried by - patt-of them only; yet 15:0 8.55. 
I (tn) truy recite the record, it fo far removes it, that a new 18 N 
t of error lies, de rpcerdo yrod coram nobis refidet, Sc. Abd c 57 
dere how the court ſhall proceed upon the like miſ- return do remove an 
A ce tigrari? $201 0754772 6: n 270. 88; order of two. 
Mans . | ö juſtices ma 
| SMU” ta | be direfted 
| 100 the ſcHons, and returned by them. Strange 470. 


EF 


fert. 72. Thirdly, That lo] regularly a recognizance taken Lol 1H. 7.21. 
a juſtice of 4 1 . A 2 F . N * 1 he C. fac. 669. 
peace, whether it ſtiſl actually continue in the 2 7. 1. fu 

Wo a hands fea, 43. Fe 


* e 
he: ii hands of ſuch juſtice, or [a] have been ſent by him to the cle 
| (a)Reg.v.Ran- of the peace, ought to be certified on a certiorar; for the rene 
| — 72 val of it by ſuch juſtice only, until it he made a record ofiig 
43. ſeſſions, (b] after which it ſhall be certified in tlie ſame waned 
Reg.Origin 90. as the other records thereof ſhall be. 


- ks 283 284, : es 
F. N. B. 81. 2 H 7. B. Peace 72 Dalton c. 30. . 
(c) Crom. 131, Sect. 73. Fourthly, That it is {c] adviſeable, That a renn 
eb Bac 7 to a certiorari directed to Juſtices of peace, for the remonal 
f. $16, 517, an indictment; taken before them, have the clauſe Nec nn, 
Daft. 'c: 134. diver ſes felonias, Fr. as well in the Id] deſcription of the j 
(d) 22 EI. 4. tices who make the certificate, as of thoſe before whom thei 
* 5 4 28. dictment is ſaid to be taken in the caption ; which matter hat Her 
3 R. 3. 9. been already conſidered,” ch. g. ſect. 33. and ch. 25. fect. 12 * 
15 e Fe 

co. 


* 32. 122, 123. at n 
Cauſe.a, remover plea, 27. Vide 1 Keb. 263. Vide 11 Mod. 172. We 


low. 


(x) 6 Mod. go. Sect. 74. Fifthly, (e) That the perſon to whom a certia 
Reg.v. Norton. is directed, may make what return to it he pleaſes; and tl 


| 8 | ba 3 ; Record, 
Pal. ir court will not ſtop the fling of it on affidavit of its falh ompton 
5 except only where the pubick good requires it, as in the 0 0 2 


(Sup. C 34. of the (f) commiſſioners of ſewers, or for ſome other ſpec 


(8)6 Mod- o. reaſons: But regularly the (g) only remedy againſt ſuch a fi 4 


See, return, is an action on the caſe at the ſuit of the party injun K. » 
7 buy it, and an information, &c. at the ſait of the king, it was 

(6)2Salk. 49x, , Sect. 75. Sixthly, (h) That whatſoever matters are put f oceed 0 
43. the return of a certiorari, by way of explanation or otherwil below 
beſides thoſe which are expreſsly ordered to be certified, aref "= 

in without any warrant or authority, and con{cquently ſhall tinued 


* 


no more. regarded by the court abave, chan if they had de 
een oo 445 e 1 
1.705 une ect, 76. Seventlily, That (i) generally the teturn u 
(r. N. B 243. certiorari ought to certify the reco: d itſelf, or the tenor of i, 
3 Keb. 13. the (k) tenor of the tenor, (1) N as the writ requ 
F. N. B. And agreeably hereto it hath been (m) adjudged, That if 


deck. 90 
d whic! 


1 writ ; 


ged. 91 
er recos 
ed appe⸗ 
rs only 
j others 
0 (k) co 
Pears to | 
writ cal 
7 a 10% 
El it as; 


er 131. certiorari to returu an order of juſtices of peace, the tener 


Dalton c. 134. ſuch order be certified, the return is naught. Vet a return of 
Lamb. B. 4. e. tenor of an indictment from London on a certimuri n 
Aris 147. che indictment itſelf, i; good by the city- charter, as * 
2Salk: 492,493. already thewn, ſect. 26. Alſo, it (n) ſeems to have bert! 
955 Keble 13. nerally holden, I hat wherever the purport of a ch. , 
I „ to proceed upon the record to be removed, but only t0 p; 
Dyer 187, iſſue of nul tiel record, it is ſutficient to certify the tenof 4 
I Keble 107. record, whether the certiorari require a certificate of the 
(oh 1 R. Abr. itſelf, or of the tenor of it only. However, I tale % 
8 Ke. clear, That if the court which awards ſuch a pas 
1 vo juriſdiction to proceed on the record thereby order „ 
removed; as where the court of (o) common pleas 7 l Nin 
> e only. 


„ OP PROCESS. 0 


tirari for the removal of an inditment on the iſſue of nul tiel 


ntinued below. 


Te” ; 7 e A CERTjORA- 
i. $0, Thirdly, That as a writ of error can remave no re- 1 te remove 


10 4 which materially varies from the 1 ſec, forth in an indictment, 
fa 1Writ ; ſo neither can a certiorari, as in the following inſtances. willnot remove 
| ant & 2 conviction. ' 


4 | . * La, 143 13 1.d Raymon 
10 *2. 81. Firſt, Where the writ deſcribes an indictment or 971. 7 r 
* of record, taken before A. B. and eight others, and that cer- (h) C Jac. 254, 
n aft appears to have been taken before (b) A. B. and ſeven 235. 


o only, or (i) before hin, and the other eight mentioned, pe 
'þ bd | others alſo beſides them; or where the writ deſcribes a re- (. B. Ert. 5 
been H coram A. & F. kg ſociis ſuis ; and the record certified 28 H: 6. 11 
hk dar to he ve been taken coram C. D. EF ſociis ſuis ; or [1} where 408 
o uit calls the Juſtices, before whom the record is taken, J A (KE) 1850 448. 
%%, and in the record certified they appear to have Parallel cafe. 


i R. Abr. 753. 


ek | 
mes ord, concerning ſuch indictment, the court below ought only | 
th p certify the tenor of it, left there ſhould be a failure of juſtice. l 
ned | | 
2. 77. As to the tenth point, is. Where a record is re- Þ 
ved by a certiorari. Having premiſed that nothing can be re- | 11 
wed by it where it is improperly (a) directed, or (b) returned, (a) Vide ſup. 14 
or which I ſhall refer the reader to the foregoing parts of this 50 88 11 
- upter) I ſhall in this place obſerve only the following particu- f. 69, &c. 4 
15. 5 ; d \ a 1 11 7 
q- ge. 78. Firſt, That it ſeems to be ſettled at this day, That (e) 1 R | , boy Ti]. 
0 k a writ of (c) error may remove a judgment given; and a B. Recordare 9, + i 
[WT 1:07 dare may remove a plaint entered, after its teſte and be- 1 Modern 112, Fil 
| re its return, ſo likewiſe a (e) certiorari may remove a record n 11 
f at ſhall come within its deſcription before the time of its re- I R. Abr. 74g. 114 
Im, though there were no ſuch record in eſſe at the time of its (0) 1 K. 3. 4. 1 
fe, (f) nor at the time when it was firſt delivered to the court en 1 5 | 
rein low. Dyer 222. If. 
nd th Recordareg, 1 Modern 41. 1 Salketd 149. Farreſly 138. Lamb. B. 4. C. 7. . $37. "1h 
fall ompton 132. Dalton c. 134. 1 Modern 112. Yelverton 32. Con 1 Sid. 317. 2 Keble | SLES 
ge 0 1,142, Noy 54, 1 R. Abr. 749. (f) 1 R. Ab. 395. Le Ray mond 833. 1305. Vide 11 i} 
ſpe od. 110, 236, A verdict cannot be removed from ſeſſions betore judgment. Stange. 756. 1 
. | | 0 : T | 1 
a fal ; | Ee 1 
10S . 59. Secondly, That as a recordare will remove a plaint (8) 3 5 30. 11 
a was (g) diſcontinued below, becauſe the court above will 11 A} 
reed only on the plaint, and all the other proceedings there 5 
ierW! below are to no purpoſe ; there ſeems to be the like reaſon — 5: bi! 
Fit ta certiorari alſo may remove an indictment Which was diſ- 1 
q h 6 175 : , | F: 1 0 
e f. 1 it as juſtices of a former king. | br. 7 $4.39: 
1 10 | (1) 1 R, Abr. 1 
* Dyer 10g, Yelverton 212. Ld Ravm. 1303, F176} 
ant hip Secondly, Where the writ deſcribes an indictment Cry dee 3. 1 
cert pug Wm] two horſes, and that certified is for ſtealing one B va, ee 


le On!: 
My, Lamb. B. 4. c. 


7. ſ. 818. B. Cor. 69. Crompton 132. 1 Bulſt. 288. 
3 Sect. 


(b Ik 482. 
(b)z Satke452. gg. 84- Fourthly, (b) Where the writ, deſeribes en w4, 


Lucas 20g. of all indictments againſt A. may remove one wherein the fa 


1 | 
(4) Vide C. Eliz. 172. 1 R. Abr. 797. 2 R. Abr. 329. (r) 1 Sid, 193. 99.6" 


1 „„ % 
2 11 Seck. 83. Thirdly, (a) Where the writ deſcribes an on 
%. concerning foreign falt, and that certified is concerning (3; 


C. Eliz. 882. 1 
concerning th -M: ; 
(e) 12 Aſſize 2. con g the town of Needham- Market, or concerning thy 


B. Variance66. manor of Anſly, (c) and an order concerning the town of Ned 
ham, or the manor of Aneſley, is returned, without fhewy 
the return that they are both the ſame town. 


(08 Salk. 146. Sed?. 85. -Fifthly, Where the writ mentions only (c) ord 
Reg. v. Hot- againſt A. B. & C. or indictments wherein A. B. K Cay 
Jpurt, Hill. 12 dicted, and thoſe certified are againſt A. only, or againſt 1. 1 | 
Ann. Con. B. only. Vet (e) it is taken for granted in many. books, dl wy 


I R. Abr. 39 . | . . 
(e) 6 Kd. 4. 1 do I find it any where denied, That a certiorari for the remon 

ed, 
the 


ot ren 


2 ſe pri 


Tf th 


But it 


B. Record. 57. A. is indicted, together with twenty others, ſo far as it concen 


Lamb. B. 4. c. 1. by | 3 
7. f. 816. c. him; becauſe in judgment of law it is a ſeveral indictment t 
Crompton 132. every one of the perſons indidted. But I do not find it (01 


—— 4 ge greed, Whether in ſuch a caſe the indictment ſhall be rende lil ren 
(F) Aff. 6. Ed. ſo far as it concerns the other twenty? a Hl 
4. 5-B. Record. 87 Lamb. B. 4. c. 7. f. | | ed in 
March 112. 1 Leb. 231. 10 Models — . 11 Tonga .. I ndant 
| | | | wer the 
WT I R. | Seda. 86. Sixthly, Where there is a ( g) material variance iſcretio 
0 8k. 46. teen the writ and the records eertified. in the names or addin 10 
(i) Ad. Mich. of the parties; as where the writ gives the defendant the nab K. 
.. of (b) Giggure, and the record certified that of Ciggeet; 
() C. Jac. = where the writ commands the removal of al convictions ag i, 8 
(m) VideC. Jac. (i) Henry, coachman, guocunque nomine ccnſeatur, and thoſe d hat y, 
477. tified are againſt Henry Munton, coachman ; or where the wi Mirar;: 
— e N F150 calls the defendant John [xk] of Stiles, and the record John dt bat, aff 
between a pro- Or where the one calls him [1] kni zht and baronet, and the oth purt of 
tection and the baronet only ; or the one ſm] Garret Malines, and the off im as if 
e e Gerrard Malines ; or the one J. S. In] nuper de B. and the gl take ite 
(n) Adj. ina J. 8. nuper de C. or the one J. S. of B. ſadler, lo] and the 0 low T 
writ i >a J. 8. of B. ſalter, lantiff 
— Vet if the variance be only in the ſpelling, and the words M F by tak 
Geo. 1. Par. the very ſame ſound either way, as [pl Bird and Burd, [q] fl in thi 
Caſe, 1. . bury and Shelbery; it feems that it will not be material; v1 1 ſal] de 
Te 1 nh 2 it appears not by any record of the court, but that the mne us ficut a 
writ of error the certiorari may be the true name, and the record certiued cond 
diminution ſcribing one by a name of the fame ſound, ſhall be intends Me (). 
-; * certi mean the ſame perſon. Alſo, if a certiorari name the party wi 
8 Modern 31. Out any addition, and the record certified name him with 21 
Siderfin 193. dition; yet it ſeems that it may be probably argued, that the . 89. 
(0) Dyer 173. cord may be well removed by ſuch writ, in the lame went 0: ana 
(0 C El 7 may be by a writ of (r) error, which has the like vate. 2 
Con. 25 Ed. 3. if a writ of error deſcribe a perſon with an adaitio!, unc! 3 | 


Dre 
on 


Wwe, Ough 
commen 


ond 


— 


b 27 E 423 
+4 in the record certified, it hath. been (a) lately adjudged, (a) Sbute v. 
ntrary to the opinion in fir Edward Coke's (b) Third Report to Que: Hill. 3 

be contrary (which ſeems to be rather contradicted than ſupport- _ 1. 9 H. 6. 
0 by the (Cc) authorities cited to maintain It), that it cannot re- B. Variance 6. 


ove the record; and the reaſon ſeems to be the ſame in reſpect Vide Dyer 28. 
| e Con. 1Sid-104. 


fa cer tiorars. 1 2 R. Abr. 328. 


K. 2 


Id 
ilt i 


ordet 
'Z tns 
Need | | r 329: .- . 

ing! (o) 3 Co. 2. 1 R. Abr. 752, (e) 9 H. 6. 1. 7 Aſſize 3. 26 Aſſize 31. 
If the writ name more defendants than are in the record, it is variance, Strange 116. 
jut it need not deſeribe whether the offence be laid coNTRA FORMAM STATUT1. Strange 
4s, Vide alſo 2 Hale 214. PSS. LEES | 

A CSRTIORARL ta remove a conviction on inditment muſt give the defendant a day in 
burt. Ld Raymond 971+ Strange 116. 845. 


0r6e 
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Elnove 


d. 87. As to the eleventh point, vis. What is to be done (d) 12 H. 7.25. 
y the court above, where the record mentioned in a certiorar: is * 3 * 
at removed by it. It is (d) ſaid, That ſuch court cannot in ſuch Viger 83. 93. 
fe proceed upon the record ; becauſe in judgment of law it 2 Keble 142. 
lll remains in the court below, but will either ſe] quaſh the 2 
Tit, and (f) award a new one, or ſuffer the court below to pro- (f) Stra. * 
edin the cauſe, and take ſuch [g] order in relation to tlie de- 3 Affze 3. 


Penis ndant's appearance either in the one court, or the other, to an- (8) 12 Hi. 25. 
wer the farther proſecution of the cauſe againſt him, as ſhall in 5 - og 3 

1nce bf lleretion appear to be moſt proper. B. Lo e = — 

ddt B. Cr 


Reb. 142. Lamb. B. 4. c. 7. f. 518. Sup. c. 28. ſect. 11. 2 Hale e. 193. Carthew 223, 


ſurnau Bir. K. B. 413. 

WIERD F { , pole 

agi 2, 88, And now I ſhall conſider the ſixth particular, wiz. (h]) S. P. C. 70. 
ofe d (hat proceſs is to be awarded after the removal of a record by Summary 211. 


33 , : . Carthew 223. 
itari into a ſuperior court. As to which I take it to be agreed, (1 S. P. 5. 


hat, after ſuch removal, if. the defendant do not appear in the 48 Ed. 3. 22. 
burt of king's bench, the fame [h] kind of proceſs lies againſt 1 3- 
m as if the caufe had been originally commenced there. Alſo 6 e, bes or 
take it to be [1j agreed, That ſeeing by ſuch removal the cauſe B. Appeal 15. 
low is wholly put without day, There is no way to nonſuit the 142. 


lantif, before he hath appeared in the court of king's bench, (e ide s. Fe 


Ut by taking out a ſcire facias to warn him to proſecute his ap- 70. 72. 
el in that court. Whereupon if the ſheriff return a ſcire fect, 48 Ed. 3. 22. 


el be nonfuit ; and if the ſheriff return a nil, a ſeire ſa- . panes ig 
' ficut alias ſhall be awarded; whereupon if the ſheriff return e . 
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gane 
1 ſeond ni/il, I do not find it (k) agreed what ought farther to be F. Corone 108. 
ended ine (1). - CO 


| {ſuppoſe a not's ' 
5 ſuit. Bac. Ab. 359. notes. 
90 21 
at the 89. As to the ſeventh particular, vis. Where the pro- 
, us appeal, indictment, or information ſhall be ſaid to be 
. or miſcontinued, or put without day. Having 
f a 8 I = ſeems to be agreed, That every ſuit, whether 
. 3 and alſo every proceſs in ſuch ſuit againſt ju- 
C Su af to be properly continued from day to day, from 
ement to its concluſion, without any the leaſt gap 


Ee 4 or 


ner A 
ce. 
which 


bee 
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oil 


we |: Of PROCESS of 


142, 143. 


1 Salkeld $1. 


F. Dil. 23. 


” 


wi Ds — | 28 dw. ö 
| 69. 77. Dif. 7. 12, 17. 40. At, Err 15. B. Dil. de Pro. 46. Amend, 50. 0 U 


(a) F. Judg. 12. or chaſm ; and that the ſuffering any ſuch gap or chaſm, is py 
ee 4 perly Ca) called a diſcontinuance ; and the continuing of theſi 
B. Amend. 17. by (b) improper proceſs, ay by a capias inſtead of a diftringas, q 
F Fro. 124, by giving the parties an (e) illegal day, is properly called a n 
127. - ; ö 5 

1 „ 2. ontinuance. ot 

22 E. 3, 4. 22 E. 4. 3. 12 H. 4. 3. (b) 21 H.7.16 8H 6.29. 12 H. 4. 3. ; 

21. Keilway 36. Finch 431. Coke Lit. 55 B. Dil. de Pro. 11. 23. 2 7 4 b 
H. 4. 18. Con. 40 E. 3.16. F. Amend. 12. (e) B. Diſ. de Pro. 23. 21 Hl. 3. 16. 


ect. « 


I ſhall for the more diftin& underſtanding of the learning dies. 


this kind, endeavour more particularly to thew ; 1. In what par 
ticular inftances proceſs is generally ſaid to be diſcontinued: ; 
Where to be miſcontinued : 3. Where to be put without day, dat. 
| | ora, 
(4) 1Bulſt.141, co go. Pracess is generally ſaid to be diſcontinued in th the a 
Velverton 204, following inſtances : Firſt, Where the ſecond is not teſted of") o 


205, the very ſame (d) day on which the firſt is retyrnable ; as abe ur ' ! 
** 3 a venire facias is returnable on the 23d of January, and the 4 cauſe 
282, 283, * fringas is teſted on the 24th or any other ſubſequent day, Nuance | 


LD. 41, 


(e) 8 Ed. 4.13, Sect. 91. Secondly, Where there is a term intervening ” WOE 
4 N11 5. 5, tween the zeſte and return of a (e) capias; for the law will ng 6. 39. 
F. . ſuſter any ſuch capias, leſt thereby the defendant ſhould be 0, 


3. riſoned an unreaſonable time; bur an original may be conting 
f N 4.13. ed by any (f) other proceſs, except a capias, though it have 
Dyer 29 * term or more intervening between its tee and return. (g) Ne 
. B. Diſ. de ther is it any objection to an exigent, That ir is not mader 
Pro. 23, turnable on the next term. after its ee, becauſe it muſt alloy 1 K 
— ip time enough for five counties to be holden between its refs an * 
1 R. Abr. 484. return. . | | | 


Ft. 10 
ed with 


Kct. 10 


de, or 
(b) C. ac. 236. Seck. 92. Thirdly, (h) Where after iſſue or demurrer, t makin 
Yelverton 169. court give the parties a day toa diſtant term, without maki mes of 
* at 7. vB any continuance to that iinmediately following. y remec 
9, 19. Con, 1 Bulſt. 144. 3 Bulſt. 233. WV 2 22. 10. 
4 ri wh 7 Sect. 93. Fourthly, Where the term to which the ſuir a y 4 ag 
4E, 4. 40. tinued is adjourned, and the ſuit is (i) not adjourned accord igen be 


| * 5 ha 
(K) F. Diſ. 1. Sect. 94; Fifthly, Where any of the parties are deſcribed procel 


| oh = 
B. Amend. 22. any continuance of the ſuit, whether on the (K) roll, or by «t. 10 


e . proceſs, by a name or addition variant from thofe in tie on enerally 
O . . 6 en WV: vp > . \* 3; 
(1) F. Amend, nal, Ke. though (m) only in one letter. het 


13. 17. 21..27, genera] 


o the 


22. 39 Ed. | 11; 40 Ed. 3. 31. 34. 8 HA. 5 2. 7 H. * mw 9 H. 6, 39. per) 1 


H. E. 6. * Amend. 45+» . Amend. 21. 


| | | al done 
(n) 21 Ed. 4. Sect, 95. Sixthly, where after iſſue joined the proce ny uſe mer 
B. Dir de Pro. not continued from time to time againſt the | doe” niſcontin 
533. on the ſame days to which the ſuit is continued on the roll ag Os and 
N hw the parties. | 8 d e | | 3 91 b which 


N al W 
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$8. 96. Seventhly, Where [a] a joint wenire is firſt award- (a) . 22. H. 
1 for the trial of all the defendants together, and afterwards - B 
eral venires for the trial of each of them. ©. VT 


* 


a m d. 9). Eighthly, Where [b] a wenire omits part of the (05 F. Dif. 14, 
ſue or ues to be tried. | Woe 

o H.) . = | 'Y H. 57 3 

1. Vide B. Diſ. de Pro 63. Qu. C. Eliz. 622. 


Set. 98. Ninthly, ſc] Where a venire omits any of the (e) F. Dit. 10, 


arties. - N 35. 
1 Roll. 22, 3 Bulſtrode 311. Winch. 73. B. Amend. 30. 39 E. 3. 21. 


Sect. 99. Tenthly, Where a juror is named in the /habeas (d) F. Replead. 


yra, by a name (d) different from that in the panel returned 3 4 26 


| the venire; or where a juror returned on ſuch a panel is 4 H. 6, 5, 8. 
holly omitted in the habeas corpora. But in theſe caſes, if the 19 H. 6, 39. 
ror ſo miſnamed, or (e) omitted, be not ſworn at the trial of 9 . 13. 
cauſe, it is (f) queſtionable, Whether there be any diſcon- 22 5 5 
nuance at all ? TR i Dan. Abr. 
| ; 330, 331. a 
Co. 42. (e) F. Amend. 57. 37 H. 6. 12. B. Amend. gr. (f) 1 Sid. 66. 1 Keb. 182, 


18 be i, 198, 215. 6 Modern 285, F. Dif. 4. ſeem to make it no dilcontinuance, But 19 
1] no 6.39. 34 H. 6. 20, 27 H. 6.5. F. Enqueſt 18. 5 Coke 6, 37. F. Dil. 37, 38. B. 
A 


dend. 10, 37, 92, are to the contrary, Vide Cro. Eliz. 586. 


tiny | 3 3! 9155 
7 St. 100. Eleventhly, Where a wenire or diſtringas are iſ. (g) F. _ 15. 
Without any (g) award on the roll to warrant them. 7 H. 6. 28. 
ade r 


&t, 101. It (h) ſeems, That before the making of the ſtatutes (h) Vide ſup. c. 
11 Hen. 6. c. 6, and 1 Edw. 6. c. 7. all pleas and proceſ- 5 ſect. 5. 6, 7, 
before juſt! of aff deliver 7 8, 9. 10, 11, 13. 
ore juſtices of aſſize, gaol- delivery, oyer and fer miner, or | 
38 g FAS . * Raſtal 77. 
pce, or other the king's commiſſioners, were diſcontinued by 
making a new commiſſion, or aſſociation, or by altering the 


mes of the juſtices or comiliſſioners; but this miſchief is 
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7 remedied by thoſe ſtatutes. | 
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5 102. If an (i) inditment be removed by certiorari, (i) Vide B. Diſ. 
fr iſſue joined, and proceſs awarded for the trial; Q. If de Pro. 52. 
Itall be diſcontinued, if not remanded before the return of 3 * 4. 66 

b proceſ: 2 | | Y up. Icct. . 


l. 103. As, to the ſecond point, vis. Where procels 
erally ſaid to be miſcontinued. It ſeems, That where- 
an error in proceſs doth not amount to a diſcontinuance, 
general'y called a miſcontinuance. And this ſeems agree- (K) Finch 439. 
10 the proper notion of the word ; for as a cauſe may then Sup. ſeck. 89. 
Merly be ſaid to be diſcentinued, when there is either nothing bus Tot: 
4 , 39 E. 3 20. 

al done to continue it, or nothing but what is as to this (i) 21 H 7,16. 
de merely void in law ; ſo it ſeems to be properly faid to B. Pil. de Ho. 
Aconinued, where it is continued amiſs, or by an (x) er- A4 i; Iv 
mus and not void continuance. And agreeably hereto, the C. Jac. 283, 
| wich ſpeak of errors in proceſs, ſeem generally to include 3 a 

al without (1) exception, under the general heads of 45 EFT 

| miſcon- © 


33 * 


a | VP 


(a) Tria, 17. miſcontinuance and diſcontinuance. And this, as 1 wy 

Anne, hend, was alſo the opinion of the greater part of the g 

„ king's bench, in the late caſe of (a) Widdring x 
. Charlton. e | Wo 


27 


undo 
al ch. 
N els, 
ermir 
trance 
11/18 


not fa 


| l Sect. 104. As to, the third particular, viz. Where png 

u) 2 Cote 3% ſhall be ſaid to be put without day. It ſeems (b) ay 
| | = Jac 14. That by the cumnion law all proceedings upon any ind 
| ( Moor 748. ment, information, or popular action, whereon no Judyeme 


ales, pad been given, were wholly determined by the demiſe «f . 
| 209. . 2 * 5 n 

| | king, and that nothing remained but the indictment or inſm wok an 

ation, original writ, or bill, which were put without day | 2: an 

re- continued by re-attachment to bring in the defendiny & at 

| (c)Sup. e. 1. ſ. plead de novo. But this is fully (e) provided for by 4 & If Bi 

5s Will. 3c. 18, . it  culfſy 

| | That ſuch praceſs, &c. ſhall continue in the ſame force man 

1 1 * ter the king's demiſe, as it would have had if he! | that [ 


„lived.“ 5 el. 5 
(aj 7 Coke 30, Sec. 105. As for Appeals, (d) I do not find it any v trary ; 


ſaid, That the pleas, and other proceedings therein, being te d. 
without day by the demiſe of the king, might nat be revived wer it, 
a ſpecial re-attachment, in the ſame manner as in any f bern 
action: However, it is certain at this day, That by force continue 
Edward 6. c. 7. and 1 Anne, c. 8. neither the writ e; and 
« bill, nor any plea, nor proccedings therein, ſhall be oft the 
« way diſcontinued or put without day by ſuch deniſe,” _ 

It in 01 


te) Dyer 226, $28. 106. It ſeems to be holden by (e) ſome, That i 
Keilway 2. cauſes, whether civil or criminal, are diſcontinued; and oy wh 


C. E. 12. others, who ſeem to ſpeak more accurately, That the vi; 
B. Dil. de Pro. » ] . ſti b f. /h the were ; , 
29. put without day, by the juſtices before whom they we! t it bor 
25 Aſſze 5. pending, not coming on the day to which they are cr ed int 
Vide 1 Coke38. hether ſuch abſence were occaſioned by (g) death, dr table at 


. 10 other cauſe. But it ſeems to be agreed by all, That a ca 0 was n 
Raltal 77 diſcontinued, or put without day, cannot be rexied vat g | 
F. Dif. 19. out a re-ſummons, or re- attachment; which if they bo b like de 
Nr ſpecial, may : revive the whole proceedings ; but 1 pinal. þ 
9H. 6, 40. ral, the original record only. Nor do I find tha In great 

uon of 1 


24 E. 3, 23. ſtatute hath remedied this niſchief, except in the cafe of 


28 Aſſize 42. ; 3 12 > £ Ge 1E 
3 Aſize 29. ſizes, and juris utrum, which are provided y 


B. Dit, de Pro. C. 7. 


2. | : 
(8) B. Recattachment 18. 4 H. 7.7. F. N. B. 111, 287, 288. (h) 7 Coke 2%: f 
uttach. 1. | 


. 24] 12 i . 5 | * ve al 
( Bulſt. 243. S-#. 107, As to the eighth particular, VIZ. . 
2377 5 — rors in proceſs are fatal. It ſeems to be generally 

14. J ; Lt 
8 H. 6, 29 21 Hl. 6, 16. 12 H. 4, 17. 34 H. 6, 20. 18 H. 6, 15. Tons Sl 
B. Dit, de Pro. 4, 11, 47. Amend. 19. F. Pro. 127. Dik 40. * 00007 f 
22. 10 H. 6, 39. Vide B. Err. 3. Replead. 2. and Diſc. 1. Are at large 
is ſaid to have been holden ; but this feems not to be warranted by the Cat 
> Year Book. | t | i 
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Fee 


andoubted principle, That a diſcontinuance, by ſuffering a 
| chaſm in the proceedings, whether on the roll or in the 
ces, by not giving A freih continuance inſtanter upon the 
ermination of the precedent, ſhall never be aided by an ap- 
rance and pleading over. And the book ſa] of 9 Hen. 5. 
vl. J. ſeems to have an opinion, That the miſreturn of a 
riff, as where he returns a eep4 on the award of an exigent, 


loved by Staundforde, and ſeems contrary to the general 
jor of the other (e) books, and contradicted both by [d] 
xk and [e] Fitzherbert, in their abridgment of this very 
e; and in all probability the book is miſ-printed ; for, as it 
& at preſent, it is hardly ſenſe, or reconcileable with (f/ 
If But if a defendant appearing on erroneous proceſs, ex- 
ſy except to it before he have pleaded over, there have 
1 many [g] authorities, that he ought to be diſcharged, 
{that [h) new proceſs ſhall iſſue where the defect firſt hap- 
ed, But there is a greater [i] number of authorities to the 
trary ; by which it appears, That if the original be good, 
| the defendant preſent in court, he ſhall be compelled to 
wer it, Jet the proceſs whereon he came in, or the execution 
it, be never ſo erroneous or defeQtive, ſo that it never were 
ontinued; for the end of proceſs is to compel an appear- 
e; and that end being ſerved, and a legal charge appearing 
ft the defendant no way diſcontinued, the law will not ſo 


rt in order only to have him brought in again in better 
mn. And therefore where a defendant hath excepted to the 
cels whereon he bath appeared, that he was [k] never ſerv- 
wth it, or that [I] no ſuch proceſs lies in the caſe, or 
t it bore [m] ee before the original, or that 1t was not 
ded into the In] proper county, or that it was [o] not re- 
able at a proper day, or that it was [p] directed to one 


0 was no officer, or that it had not ſo many days as it 
jt (q] between its tete and return, or for any fr] other 


n great deliberation by the court of king's bench, againſt the 
wn of Mr. Juſtice Powell, that the defendant in an appeal 


not ſaved by the defendant's pleading over; but this is (b) 7 


recard a flip in the proceſs, as to let the defendant out of part of his book 


4 contrary opi- 
like defeck; yet he hath been compelled to anſwer the nion. 
pal. And agreeably hereto it was lately [s] reſolved, ped „ 


2 H. C. S. 
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a) Vide ſup. e- 


23. lect. 143. 
(b) S. P. C. 169 
c) 5 Coke 45. 
F. Corone 444. 


Coke Lit. 328 


Salkeld 89. 

1 Siderfin 260. 
1 R. Abr. 779, 
80. 
Velverton 158, 
C. Eliz. 882. 
E. 
Sec the books 
Cited to the 
other parts of 
this ſection. In 
1 R. Ab. 380. 
notice is taken 
of three reſolu- 
tions, that a 
capias where it 
lies not, is not 
aided by an ap- 
pearance and 
pleading over, 
and of a ſubſe- 
quent one con- 
tradicting them 
d) B. Reſtitu- 
tion 8. 

(e) F. Cor. 68. 
But in another 


he abridges this 
caſe, without 
taking any ex- 
ception to it. 
F. Damage 50. 
(f) Allo it is 
cited in Yelv. 
204. C. Jac. 
284. 1 Bulſt. 
142. for the 
proof of the 


40 E. 3. 31. 
18 H. 6. 15. 


F. Replevin 1. 
ele d | Amend. 14. 
14 Error 82, B. Dif. de Pro. 5. $7. Def. and appearance 11. 1 R. Abr. 779. 
4 57 Zut the Vear Book of 8 H. 6. 29. fom which the above cited authority in 
6.20 continuance, 50. is taken, ſeem rather to contradict than warrant it. (h) 8 
90 . H. 6. 18. 16 H. 6. 15. 47 E. 3. 14. B Dif. de Pro. 11 50, 5). F. Pro. 
n 21 H. 9.16. F. Err. 47. 46 E. 3. 30. B. Err. 28. Relp. 12. F. 
i ik) F * 21, Yelverton 158. 1 Sid. 100, 260, and ſce the other books under 
* 1.36. 9 H. 8. 3. 1 R. Abr. 779. 46 Ed. 3. 30. B. F. Judg. 4. (I) 19 
.. H. 4. 18, B. Err. 109. Pro. 173; Jour. 36, 54. 21 H. 7.26; K. 
C (m) 1 Sid. 456. (n) 38 E. 3. 20. 29 E. 3. 31., F. Diſ. 30. (o) 1 H. 
Rees F. 3. 31. F. Amend. 14. (p) Cro. Eliz. 482, (q) B Jour. 36, 84. Dit. 
N. 51 9. Amend. 60, P. Jour. 3), 38. 12 E. 4.11. 9 E. 4. 18. 2H. 5. 11. fr) 
" 3 H. 4. 10. (8) Widdriogion v. Charlton, T. 11 Anne. 10 Modern 86. 1 
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— (a) Vide 40 E. 
| S238 7 
F. Amend, 14, 


£9. 
| (b) 2 H. 7. 11. 
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of death, coming in upon an exigent, which was erg, AP) 
for want of the words de norte wiri, Ec. had ſalved the e & whe 


by his appearance, notwithſtanding he had done all he oy 
to take advantage of it, by craving oyer of the proceſz, x 
then demurring. | | | 
And note, That in all the year-books [a] above- cited 
this paint, except (b) one, it is faid generally, That ſuch « 
rors are ſalved by an appearance, without any mention or 4 
amendment: But in that one it is ſaid, That they ſhall 
amended. 1 1 ; 


oper 
has 
s(t 
ors ( 
ey ar 
fats, 
lows, 
ge (b) 
Woſe ſtat 


: Alſo it ſeems that where-ever proceſs is awarded fc] i rio 
| ©) f ter from time to time, without any the leaſt break or chat of 
142, 143. and the parties (d) have always a day upon the roll, all nnen. 
| Yelve. wa 204. kinds of errors whatſoever that come under the name of Mech,“ 
6 ns. of to  continuances, are (e) ſalved by an appearance, for there g confer 
1 Salkeld $1, (f) caſes by which it appears, That defendants appearing, : 
C. Jac. 284. taking exceptions to fuch errors, have been compelled to af b, 
(d) 1 R. Abr. to the original, which they would not have been, if ſuch orig | 3 
_ 4.18. had been taken to have been diſcontinued by fuch errors " 
21 H. 7, 16. they certainly are by an error, in fuffering a total chafm in WM, - F 
38 Ed. 3, 20. continuance. And if the, original be not diſcontinued by (oil... 
e. errors, Why thould they not be as much falved by an appe ik 
11. ance, as any of the other errors ahove mentioned? For y] . 
F. Dil. 39- it not be altogether as trifling in this, as in any other caſe, M ” 
. diſmiſs a perſon only in order to fend for bim again? . * 
F. 51. 521 in criminal caſes this could not but be of the utmolt ill cn , 
19 H. 6. 30. quence, by giving the defendant, who is adtually in the pou award 
, an upportanity, of qſcaping.. 
Dit. de Pro, 1. Error. 3. 3H. 6, 9. | nauce, o 
le) F. Amend. Sec. 108. But it ſeems agreed by the (g) books, That 1 
2 Amend 19, other diſcontinuance in the proceſs againſt jurors, ſhall k 
92, 7: the ſame effect as a diſcontinuance in ſuffering a chal . 1 
Die, de Po. 4. proceſs, But it ſcems, That no ſuch (b) diſcontinun it if a me 
"Y _ " — whether in the procels or in the roll, ſhall in any eaſe dil appearin 
31. 6 20 tinue or abate the original ſuit. But if it appear before . advanta 
(h)3> Atiize36. ſhall cauſe (i) new pruceſs to be awarded where the (ir E cone: 
er B, Pi-. happened; and if after trial, a new (k) wenire to have. aPpeariy 
Zut this note is : Wet MF. Mg ö - aka 
nt warrarted whole (1) iſſue tried Over again; becauſe the firſt Wen * app. 
by che books at executed, and the whole trial unwarranred. But li if ji & in pro 
par a. _ ment be given on a verdict by jurors appearing wel $S Purehafi 
and 5 J. 6. 4 any wav erroneous, it will be totally erroneous; becauſe, Poſes that 
. trial was wholly unwarranted, and conſequently the ile don, whi 
60H. 6. 39. tried. b | 


34. H. 6. 20 


- 


Cc 
. 38. 


F. Amend. 26. £35, Enqueſt 18. 29 E. 3. 31. B. Amend. 10% Dil, 3 ni J 
(K) 6 Mod. 286, 287. F. Dil. 24. 28 22 H. 6 3. 4. (1) 2 H. 5-3. Fh; 

H. 4 7. B. Enqueſt. 98. (m) F. Judg. 12. Error 16. 22 E. 3. 2. 
3.3 | | 


2 112. 
* ty anat 


30. go Mi 


H. 6. 39. 


Se. 109. Alſo, as I apprehend, any _ 1 0 


proceſs againſt the jurors, who actually try à caule 
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J mil-rrial, as much as thoſe which are called diſcontinuances $ (a) Vider Dan. 
where ſuch proceſs of this kind is awarded which is not (b) Abr. 334, 335, 
per in the caſe, or where it is directed to a (e) wrong officer, 385 357» 455» 
bas a (d) wrong viſne, or (e) miſ· recites the former procels, (U) H. 6. 28. 
is (f) miſ-returned, or (2) not returned at all, &c. For if F. Err. 16. 

ans of this kind have ſuch effect even in civil actions where 838 
er are not within Tome of tbe ſtatutes of Amendments or gg. * 
fails, as it ſeems to be admitted that they have, it plainly Moor 356. 
lows, that they muſt always have it in criminal proceedings, 4 755 15. 
ee (b) no ſuch proceedings are within the benefit of any of (4)C.E ia 468 
e ſtatutes. But if an error of this kind, owing wholly to the Vide ſup.c. 23. 
fprifion of the clerk, be diſcovered beſore trial, and the amend- 15 a en 5 
ent of it will ſet the whole matter right, perhaps it may be, 6 4555 
amended by the common law. And it hath been (E) holden 217 Jac. c. 13,16. 
erly, That even a diſcontinuance of proceſs may be amended 29 Car. 2. 
conſent of the parties, | 0 5 I ne” 

; 8 (f) C. Jae. 457. 

Din. Abr 324, 355, 357. (g) Vide 21 Jac. c. 13. 1 Dan, Abr. 340, 341. 8 Co. 163. 
| 6 Modern 283. 1 Salkeld 81. (i) L. quitt. E. 4, 140. B. Amend. 10, 17, 66, 92. 
de Pro. 4, 47- F. Amend. 59, 75. 29 E. 3, 32. (K) 21 H. 7, 40. F. Amend. 78. 


leg. 110. Hqwſoe ver an error may be fo far ſalved by the (1) 16H. 5 21. 
ny's appearance, that he ſhall be as much compeilable to an- 12 H 4. 18. 
er the original, as if there had been no ſuch error: Yer if he 19 H 6. 29. 
re ſubje@ to any diſadvantage in reſpect of having ſuch proceſs 3 b. C. 4. 
ded againſt him ; as to the loſs of his goods upon an exigent, B. Att. 82, 84. 
to the forfeiture of the privilege of appearance by attorney Frigent 20. 


on a Pluries ; he (1) ſhall wholly avoid ſuch diſadvantage when e 
award, which ſhould have cauſed it, appears to be any way P. Pil. 40, 51. 

mneous, whether in reſpect of a diſ-continuance, or miſ-con- E. Error 82. 

luce, or otherwiſe. | Prt 8. H. 5, 2. 


43 K. 3,17, 18. 


f | 34- 
F. Amend. 77. B. Appeal 7. lecm contrary. 


dec. 111, Alſo, for the like reaſon, ir ſeems to be (m) agreed, (m)ʒ H 7,8,8. 
a ita man be outlawed, or be condemned by default, for 3 —— 12 
appea ang to proceſs, which is any way erroneous, he may Dife depe 1j. 
advantage of the error in avoidance of ſuch outlawry, or 1 Sid 100,250. 
e condemnation ; for no one ſhall be condemned barely for © DOG — 
*Ppearing, waere that which ſhould have compelled him 5 F. panes} kl; 
are appeared is defective. But it (n) ſeems, That a (9) 3 H: 9.19. 
& in proceſs in an outlawry, may be ſalved by the defend- P. Chart. 25. 
 pureafing a pardon, and ſhewing it to the court; for that a 
poſes that there was ſuch an outlawry againſt him, as needed 

Irdon, which, if it were erroneous, it would not do. | 


| 
Delt. 'T - * . k * LE — 
z. How far a diſcontinuauce of one appeal will be 


ir f 1 a 7 7 : 
* mother, hath been already conſidered, chap. 2 3. fect. 
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| | L 2; 
And now I am in the ſecond place particularly to er 
the nature of proceſs on a criminal accuſation, with a * 77 
regard to proceſs of OuTLawxy only N 4 * 
| | nced 
Kt 8 1 | jud; 
For the better underſtanding thereof, I ſhall conſider the C ; 
_ lowing points: Firſt, Whether proceſs of outlawry jie j A 
criminal caſes ? Secondly, in what manner it i "2 #9 
: | eat nd manner it is to be awer ide (c 
5 1 general. And, Thirdly, What is particularly required A 7. 
ö the award of it againſt the principal and acceſſary. 22 
(a) Finch 346. Sea. | ; e cient 
TFhelo. 3 15 7 — ; As Fe th F firſt Pants 2 +; Whether proceh that 
rn outlawry lie in all criminal caſes. I take it to be certain red b 
35 HI. 6. 6. it lies in all appeals, (a) whether of felony or mayhem 2 other 
0) 13 +7 21. all indictments of treaſon or felony, and on all (b) returns red ir 
Con. F. . ON E and alſo in all inditments of (e) treſpaſs vi . by 
$6, 213 Alſo it ſeems probable, That it lies on an indictment of (4) ofſMſditted 
3 15 <p ſpiracy, or (e) deceit, or any other crime of a higher n nd det 
8 * 0 than a treſpaſs with force and arms, but (f) not on any indica . bod 
B. Exigent, 61. for a crime of an inferior nature. * if the i 
35 H. 6. 6. g | . | E: 
2 Hale 194. (d) 8 H. 6, 9. F. Pro. 89. B. exi Wo de incon 
, - 39, B. exigent 25, 28, 46, S. P. C. 11, it ſhall | 
22 H. 6, 5. (el 35 H. 6, 6. (f) Vide 22 E. | 7 hy 8 
Thel. B. 1, c. 15. Dyer 213, dep na RL TO 
| Ty 5 29; WDrecept 
(2)22 E. 4, 11. Seck. 114. It ſeems (g) agreed, That it lies not on any et fo 
EF Path, - 22% ſtatute, unleſs it be given by ſuch ſtatute, either exp” ©" 
B. Pro, 5. 2 mn the caſe of a (h) rænunire, and many other cafes; be crow 
. e 104 im liedly, as where a recovery is given by an action whe e taken 
9 E. 4, 9. ſuch proces lay before. And agreeably hereto it hath m of 
Sce St. Provi- adjudged, That it lies not in an action on the ſtatutes ol Wed." 
525 E. z. liveries, or of (k) maintenance, nor in (1) decies bann, ſtatute 
0 55 F. Pr. that it lay not in a writ of (m) entry on 5 Rich: 2. c. 7 Pon on] 
Con. F. Pro. 89. it Was 555 by 23 Hen. 8. c. 14. But that it lies on a wn pen of 
22 H.6, 7. treſpaſs for a (n) forcible entry on 8 Hen. 6. c. 9! 7 
Ga ii.. . the ftature 'exprebily gives a recovery by duch writ, u EE 
235 H. 6. 6. proceſs lies in it by the conimon law. It ſeems to be holde aan er 
B. Pro. 145. the (o) year- book 8 H. 6. That it lies on all indictment "<tr n 
m 6. 6. "TIO age 7 2 | 
( — 0 ſtatutes ; but the contrary is adjudged in (p) 22 E. 4. 
B. Pro 16. the ſtatutes againſt foreſtalling ; and it is there laid down 
(o)B. Exig. 35. general rule, That 1t lies not on an indictment any moe en 
37 H. 6, 23. in an action on a ſtatute, unleſs it be expreſf>]y or implied} FM. 118. 
en rü. | | tot whic 
(o) 8 H. 6, 9. E , : r and ] 
F. Pro. 8 . „„ | p | Tp 
(p)z2 E. 4, 11. B. Exig. $1. 358 H. 6. 6. 37 H. 6. 23. 2 Hale 194. La Raym. $8 1 hots 
(q) Finch 331. Sec. 115. As to the ſecond point, viz. In what m lie till 
355.5 piroceſs of outlawry is to be awarded in general: I ſhall 119. 
Raſtal 188. F . | ; a 3 Ther it ſeems if reed to fl 
30. Tefvethe following particulars. | Firſt, That it Jeems "a 
26 E. 3, 72. agreed (q) That in every indictment or appeal, for an d Wee 1 
F Exigent 30. 
4. 1% (k) 


Utlagary 17. Err. 82, Vide 3 H. 6,9: 3 H. 4, 11. 
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er the degree of capital, there muſt be three capias's to the (a) 49 E. 3-25, 
nf of the ſame county wherein the proſecution is com- . 
need, before the exigent ſhall be awarded, unleſs it be aſter (o) — 23. 
| judgment ; in which caſe one capiqs is ſufficient —And (b) F. Bxig. 10. 
pre, If three” capias's, be not ftill neceſſary in an appeal of b. Corone 173. 
x, as they were at the common law, notwithſtanding it be abun 
ide e) felony by ſtatute ? : | | (c) Ch, 23. 
W. 116. Secondly, That it ſeems to be (d) agreed, That ! 59. &c. 
> catias, before the award of the exigent, hath always been (d) S. P. C. 67. 
Frient in an indictment or appeal of death, or high treaſon; Summary 209. 
that it ſeems (e) doubrful whether two capiass were not re- ho. * 
red by the common law, in all indictments and appeals of 1 H. 5. By 5 
other felony. However it is certain, That they are re- Finch 351. 
red in all indictments of any other felony, by 25 Edw. 3. 95 F. Cor. 184. 
14 by which it is recorded, That if after any man be in- a as 97. 
diced of felony before the juſtices in their ſeſſions, to hear Con. 8 H. 5. 6. 
nd determine, it ſhall be commanded to the ſheriff to attach F. Exig. 3. 
his body by writ or precept, which is called a catias; and 7 
b P pt, Which, is called a capias; and 2 Iuſt. 668. 
if the ſheriff return that the body is not found, another ſha]] 6 Mod. 85. 
beincontinently made, returnable at tliree weeks after, wherein 
it ſhall be compriſed, that the ſheriff ſhall cauſe to be ſeized 
bis chattels, and ſafety keep them till the day of the writ or 
precept returned. And 1 the ſheriff return, That the body 
not found, and the indictee cometh not, the exigent ſhall 
e awarded, and the chattels ſhall be forfeit, as the Jaw'of (F) S. P. C. 67. 
he crown ordaineth. But if he come ànd yield himſelf, or Summary 209. 
denken by the ſheriff, or by other miniſter, before the re- A Preſentmene 
m of the ſecond capias, then the goods and chattels ſhall „ | 
wed.”—]t ſeems to have been the general If] opinion, That upon which 
ſtatute extends to appeals as well as indietments, though it Proce's of out- 
ption only the latter; but that it extends not to any indictment ac. mn 
lppeal of death, though it ſpeak of felony in general. r gn 


2. 117, Thirdly, [g] That after the ſheriff hath returned 


C. 7. 
a WTI 


). © , e 
and e if he have not the body at the day, the cour: will not (g) F. Exig. 3. 
bac an exjgent on the ſuggeſtion of an eſcape, unleſs the ſheriff 28. 30. 

__— turn one. = = ah * 1 FP. Fro. 226. 

| ; F | | 8 H. 8. 6. 
4.4 ies „ e e eee 
down | S8. F. C. 70. F. Exig. 25. 30 Aflize 23. 


more K+ | a 2 Ws a 
W 2 118. Faurthly, That if there be ſeveral appellees, 
ef which appear, and others make default, thoſe who ap- 
mT plead a plex in abatement of the writ, or any ſuch. - 
al # wy goes to the whole, the, ſuit ſh]. ſhall be continued (h) Sum. 410 
110 oe who make default by capias only, and no exigent 8. Ia 

c ms till ſach a plea or pleas ſhall be determined. 
ali” 19. Fiſthly, That an exigent ſhall (i) never be 


rded to * > ds k 
ems | offence the ſheriff of any other county than that wherein 
an df | 


(i) P. Fx'g 20. 
8 : y | D i ult 10. 97. 
is laid; and that by the (k) common law there. 1 b. 3 110 | 


M 3 30 H. 6. 2. 
1% (k) P, P.oceſs 4, 34. See Preamble 6 H. C. c. 1. and 8 H. 6. c. 10. 


Was 


%. 
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(a) VideP. Pro. was no (a) neceſſity. of a capias to the ſheriff of any ocher cn 
| 1 3» 34» 185. But the law relating to this matter, having been altered þ 1 
1 2 E 3, 11. veral ſtatutes, I ſhall ſer forth thoſe ſtatutes in panic, a 
WW 47 Ed. 3,4 endeavour to ſhew how they are to be underſtood, 4 


M2 


K. 
recit 
in hi 
ball ng 
chunt 
ed or 
ſame 
count 


like p 


Kd. 
That 
ſhall 1 
the kir 


1 25 r * Sect. 120. And firſt it is enacted by 6 Hen. 6. c. 1. «fy 
| - 1 © before any exigent be awarded againſt perſons indicted in u 
How writs. of © king's bench of treaſon or telony, writs of capias ſhall he 6 
47 OLE nol; « rected as well to the ſheriff or ſheriffs of the county wh 
xxtoxnT>s they be indicted, as to the ſheriff or ſheriffs of the co 
awirded. whereof they be named in the indictments; the ſame capi 
having the ſpace of ſix weeks at the leaſt, or longer time, | 
« the. diſcretion of the ſaid juſtices, if the caſe require it, | 
« fore the return of the ſame ; which writs fo returned, 
Ii © juſtices ſhall proceed in the manner as they had done beſote 
2 Hale 195. 4 ſtatute: And if any exigent be awarded or any outlawry p 
. « nounced againſt ſuch perſons before the return of the f 
„ writs, the ſame exigent, ſo awarded, with the outlawry ther 
pronounced, ſhall be void, and holden for none.“ 
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Seck. 121. And it is farther enacted by 8 Hen. 6. c. 
That upon every indictment or appeal, by which any ſubje 
« dwelling in other counties than where ſuch indictments org 
„ peal ſhall be taken, of treaſon, felony, and treſpaſs, be 
« rhe juſtices of peace, or before any other, having power 
« take ſuch indictments or appeals, or other commiſſionet 
ij juſtices, in any county, franchiſe, or liberty of England, | 
ce fore any exigent awarded, preſently after the firſt wri 

« capias returned, another writ of capias ſhall be awarded, 
| « reed to the theriff of the county, whereof he, who ö 

py « jndicted; is or was ſuppoſed to be converſant by the fame 
| _« dictment, returnable before the ſame juſtices, before what 
« js indicted, or appealed, at a certain day, containing thelp 
« of three months, from the date of the ſaid laſt writ, w 

the counties be holden from month to month; and where 
. « counties be holden from ſix weeks to fix weeks, the ſpat 

« ſour months, until the day of the return of the {aid * 


« by which writ of ſecond capias, the ſheriff ſha!l be comm Med, tho 
« ed to take him which is ſo indicted or appealed, by ent gen 
« jf he can be found within his bailiwick : And if he cannot. 6. c. t 
„ found within his bailiwick, to make proclamation in two ci the kin 
4 ties before the return of the ſame writ, that he whict . 6. c. 
« jndicted or appealed, ſhall appear before the ſaid juſtices prides for 
at the day contained in the faid writ, to anſwer, &c. feat as ac 
« which writ ſo ſerved and returned, if he which is ba uence 
or appealed, come not at the day of ſuch writ returned, beneßt o 
« exigent ſhall be awarded. And that every exigent and Þ admitte 
« Jawry otherwiſe awarded or pronounced, ſhall be holden al co 


. Vor. 
« none, and void.“ * ll. 
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6.9. 122. But it is expreſsly provided, That the above- 
recited ſtatute, concerning proceſs to be made before the king 
in his bench, ſtand in force.” And that this preſent ſtatute 
ll not extend to © indictments or appeals taken within the 
county of Cheſter.” And that © if any perſon ſhall be indict- 

ed or appealed of felony or treaſon, and at the time of the 
ſame felony or treaſon ſuppoſed, was converſant within the 
county, whereof the indictment or appeal makes mention, the 
like proceſs be made againſt him as was uſed before.” 
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gd. 123. And it is farther enacted by 16 Hen. 6. c. 6. 
That ſuch ſecond capias, as is required by 8 Hen. 6. c. 10. 
ſhall be awarded upon indictments or appeals, removed into 
the king's bench, or elſewhere, by certiorari or otherwiſe.” 
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9. 124. It is obſerveable that it ſeems to be holden gene- i: 
ly in many (a) books, That every outlawry whatever, on an (a) 1 E. 4,1. 
lictment or appeal againſt a perſon living in a county different a= =" 8 6 

om that wherein the court fits, 1s erroneous, if no ſuch capias, 68, 69. N 
ith a command to the ſheriff to make proclamation, as 1: given Summary 20g. 
78 Hen. 6. were awarded to the ſheriff of the county wherein F. — 26S 103. 
e party is ſuppoſed to be converſant, before the award of the 6 
gent: And there are (b) precedents wherein outlawries in ap- (b) Raſtal 304. 
lz, originally commenced in the king's bench, have been re- Vide 19 H. 5, 2. 
led for want of ſuch a capias. Vet it ſeems, That on the = ”—_ 26. 
ter ſide it may be probably argued, That indictments of treaſon 57 
felony, originally commenced in the king's beach, are expreſsly 

vided for by the (e) ſtatute of 6 Hen. 6. which requires, (e) Sup. ſ. 120. 
That a capias, having the ſpace of fix weeks or more, ſhall be 2 Hale 195. 
awarded to the ſheriff of the county whereof the. indictee ſhall 

de named ;” and this ſtatute is taken notice of by that of 8 

20. 6. which expreſsly enacts, © That it ſhall ſtand. in its full 

force,” and therefore cannot well be imagiied to intend either 

lupercede or repeal it. Eſpecially, confidering that it begins 

It juſtices of peace, and makes no.expreſs mention of the 

gs bench : And it is a (d) general rule, in the conſtruction of (d) 2 Coke 46. 
tutes, That where things of an inferior degree are firſt men- 

med, thoſe of a higher dignity ſhalÞ not be included under ſub- 

Went general words, Alſo it appears from the preamble of 10 

u. 6.c.'6, That neither indictments nor appeals, removed 

o the king's bench by certiorari, were within the benefit of 8 

kn. 6. e. 10. before the making of that ſtatute, which expreſsly 

des for indictments and appeals ſo removed; and there ſeems 

. as good reaf n, that indictments and appeals, originally 

enced in the king's bench, ſhall-nor be taken to be within 

pup of it To which may be added, That it ſeems to have 

N in the year- book of (e) 31 H. 6. that an appeal, (:) 31 H. 6. 17. 
„n commenced in the king's bench, is within the equity of 

Vor, II . equity 
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| 19 H. 6, 2. in any indictment or appeal. And it ſeems, That ſuch capiag 


_—_— 


. "ay, 


1058 H. 6, 11 = 


B. Vil. 34 outlawry pronounced contrary to the directions of the ſtatu 


leſs he be at- ſons being appealed of commandment, force, aid, or Tl 
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6 Hen. 6. c. 1. and that an outlawry thereon is error, 
there were no capias containing the ſpace of fix week; and a 
to the ſheriff of the county whereof the appellee i; ac 2 
that ſtatute requires; by which it ſeems to be implied Th 
ſuch an appeal is not within the 8 but the 6 Hen. 6. and thr 
- fame is ſtill in force. 3 | 


h 2 


that 
thel 
(ern 
apal 
appe 
| | ſuch 
(a)S.P.C.68. Sect. 12 5. It ſeems to have been [a] agreed, That by fore an 
Summaty 409 of theſe ſtatutes, a capias ſhall be awarded into a county pal 


210. 


ö 1 In th 
2Hale 196,197. tine, where the defendant is named of any place in ſu n county 


m MC 


* 


31H. 6. 11. ſhall be directed to, and returned by the Ib] chancellor of . 


B Cin Port? county, And it hath been ſe] ſaid, That if be will not rm , 
Sed vide 1 H. it, the exigent may be awarded as well as if he had returned it word 
©) N . becauſe the court cannot compel him to return it; and the pr an act 
(b Roſy ſecution might be unreaſonably delayed, if the proceedings ve much 
31 H. 6, 11. to be ftayed till he thould return it. But Id] Staundeſorde male man! 
Con. S. P. C. 68. 4 quære, Whether the court of king's bench may not enfurce Id) no 
| | (indict 


1 return of the writ ? 


d) S. P. C. 69. Vide Cro. Car. 252, 233. "= 


; ; | bat whe! 
Seck. 126. If a defendant be expreſsly named of the fan cipals, 
county wherein he is indicted or appealed, and be alſo nan bent, t. 
fe) 1 E. 4; 1. under an ahus dictus of another, it hath been ſe) adjudge not he 
F. Procels 103. That there is no need of any capias, with a command for pn Iat the e. 
- e Sf , clamation, according to 8 Hen. 6. becauſe that which come: vnd fever 
8. P. C. 61. the alius dictus is (f) no way traverfable nor material. Alſo if M all af 
(f) Sup. e 25. defendant be named of B. and late of C. there is ſg] no need tape 
f. Re F. 8. 20Y capias to the ſheriff of the county wherein C. lies, becau ſtature, 
8 192. it appears that the defendant is at preſent con ver ſont at l. Maas 
Crompton 152, if 3 defendant be named of no certain place at preſent, but ounlls * 
| late of B. and late of C. and late of D. &c. being all of th et, 131 
in counties different from that wherein the proſecution 1s confiilſs, (1) C 
Ch) Sem 210. menced, a capias ſhali go to the ſheriff of [h] every one kriselt 
4 Hale 196. thoſe counties. | in they 


1 


32 Cn 


» 13 ac 


(i) 29 H. 6, 1. Seck. 127. Notwithſtanding the words are expreſs, Thu: 
in 


them 
d ing 
the Aefent 
Hratlon f 
F a3 ice] 
awarded 
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de law ſe 
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HL 4. ſhall be void : Vet it ſeems to be agreed, [i] Thar it is notto 


F. Error 26. taken to be utterly void, but only voidable by writ of error. 
C. Eliz. 179. | : | 
8 Set. 128. As to the third point, vis. What is particu 
required in the award of proceſs of outlawry againſt the pul 
None ſhall be pal and acceſſary, it is recited by the ſtatute of \Weſtziniter 
outlawed, un- c. 14. That it had been uſed in ſome counties to cutlaw Py 
_ within the ſame time that he which is appealed ſor the de 
outlawed :” And thereupon it is provided,“ That none 
« outlawed' upon *ppeal of commandinent, force, aid, < 
« ceipt, unleſs he that is appealed of the deed be ata 


o- 


Weeceſſa 
" ure 14 


„ OF. PROCESS He 430 


that one like law be uſed therein through the realm; never- 

thelefs he that will fo appeal, ſhall not, by reaſon of this, in- 

teraut to leave off ry commence his appeal to the next county is 
apainlt them, no more than againſt their principals, which be 

appealed of the deed, but their exigent ſhall remain, until 

lach as be appealed of the deed be attainted by outlawry or 
otherwiſe,” | | | 


| | I 
In the conſtruction of this ſtatute, the following particulars - 
mn moſt remarkable: 5 | 


. 129. Firſt, That it ſeems to be [a] agreed, That it % 
tends as well to indictments as to appeals, not only becauſe , Hale 200 
word {b] appeal in the ſtature may, in a large ſenſe, be taken 2 Tit, 183 
an acculation in general, but becauſe indictments are certainly 5 P C 46, 60. 
nuch within the reaſon of the ſtatute, as appeals; and che (8 8. P. C. 44 
mon law, for the [e] ſettling whereof this ſtatute was mace, 46, 69 ; 
Idi not make any diſtinction in this reſpect between appeals 12 Bract. 127g 
d indictements. . EE; Bi fu 
| | * 2 lalt. 133. 
it, 130. Secondly, That it ſeems alſo to be (e) agreed, a. 
ut whereyer ſome of the defendants are expreſsly charged as 18, 4 * 
> {an cipals, and others as acceſſaries, before the award of this 2 —_ 16. 
ame ent, the outlawry thereon of thoſe charged as acceſſaries, (fn, as we; 
age er be but reverſeable ; becauſe it appears upon the record, 2 Hal. 2:0, 
or pn the exigent iflued contrary to the directions of the ſtature. 3 Inſt 183. 


una |! {<veral be outlawed on a writ of appeal, which (f) chargeth NT _ 46, 
iſo if WE" fl: alike, without any diſtinction, I (g) fee not how any (=, vide 43 E. 
need mage can be taken of the appellant's not having purſued 3, 17+ 18, 34. 


been ſtatute, ſince it appears not but that he might have charged 35 — a N 
» . þ » 
> þ mall as principals, | | BH!-Exit 44. 
ut 0n y | LEN | | FForteiture14. 
f l. 131. Thirdly, That it is holden both by (h) Staund- (b) S. P. C. 
be Coke, and (k) Hale, That if an appellant take out 46, 70. 5 
obe erizent at the ſame time againſt all the defendants, he muſt, 6 
"1 Ley appear, count againſt them all as principals, and 2 Hale aan. 


] 
' 


be concluded to count. againſt ſome as principals, and P pr cipal 
ot af 1 3 acccliaries, bec.uſe he has taken out ſuch proceſs LR he, 
we Init +! 4 . } . 8 5 , * 8 1 9270 NO * 
ſtat I «hich is erroneous, where all are not principals. for the main. 
10t t0 dlaning dat an ex1gent taken out at the {ame rure agalntt fenarce tf this 
34. : WT : 
ror, lie defendants, appear to have been erroneous, when by the n ,t 
ito t appears that ſome of the defendants are accuſed e 
ars tn: me tendant. F. Corove 80. 


ticull as ace ſaries, and therefore ought not to have had an exi- 20 3 » 
abnded againſt them, till the principal had been attäint- (1) Sec4o Aſſize 
let !2eing this is only an error in the proceſs to bring in 5 
leſendant, and al! ſuch errors are ſalved by an appearance, lep 23 
leems to be now ſettled, and hath been more fully acccff- ie, and 


* #40; - R . „ brought in b 
leckions 107, &c. It ſeems [1] queſtionable at this day, ee, whe 
1}! proceeded 


dee alſo 33 E. 3, 17, 18, 33. 44 Aſſize 16. B. Appeal 7. B. Exigent 44, 
12 Whether 


1 
\ 7 
we In W 


9 
2 pf *cefſarige, 
Tre 14. 
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Whether an appellant may not be at liberty to declare a; he ple ge 


againſt defendants appearing on ſuch an exigent ? Howererit Ide! 
(a) B. Appeal certainly ſafeſt (a) and moſt adviſeable or an appellant whey {ns ir 
107. comes to cke exigent to ſhew which of the defendants he inter e Jay 
0 charge as principals, and which of them acceſſaries, ani yer 
take out the exigent againſt the former only, and a capias api 
the others. | | 
| Seck. 132. Fourthly, That it ſeems the better b] opini n la 
(b) 2 Inſtitute Thar where there are more than one principal, the exigeut oꝗ 7 
wy H. P. C. not to iſſue till all of them are attainted. ne of | 
G24. | b | | 
2 Hale 200,201, Plowden 29 BUBITATUR 7 H. 4, 36. B. Appeal 22. contra, F. Exipent 2 
| | the ti 
| | mmane 
CHAPTER THE TWENTV-EI CHF 
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fect. 3 
uſt be ir 
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Ws taken 


n ee AVING ſhewn in what manner a perſon under a crini 
. 217, accuſation is to be brought into court; I ſhall in the 1 
35 place endeayour to ſhew in what manner he is to be arraigne 
put upon his trial. | 3 
And this I ſhall conſider, As it relates to all criminals i 
neral; and, As it relates to Principals and Acceſſaries in; 

ticular. - 1 | 


(e) Seft. 15. As to the Arraignment of all criminals in general. Hi 
—— rg already _ſhewn in the twenty-fifth (c) chapter, That regu 3 0 
rily bound io the court will not arraign a man upon an indiQment will. "Wa 


ſuſpend the ar- appeal for the ſame crime is depending againſt him (i); ; bon what 
ragomencupon here conſider only the following particulars :—1. In what! Merutions 
the indictment mes « ; Whether the omiſſ 
but will exer- ner a criminal is to be arraigned.—2. ether F r 
ciſe its oe it will be error.—And, 3. Where a perſon ſhall be array l 1 
tion according 724 | EE 

ee, circum upon ſeveral appeals or indictments. England, 
ſtances of the | 1 4 | | 
caſe. 4 Co. 45, b. 47. and by the ſtatute of 3 Hen, 7. c. 1. hy Jolene WY bath : 
proceed to try the priſoner upon an indictment of MURDER OR MANS 9121 te 
though the year limited for the appeal is not expired. | or any ot! 
02, 1 


(d) 3 Joſt. 34, Sect. 1. As to the firſt particular, vis. In n Fit to be: 
e 3.5 criminal is to be arraigned ; I ſhall obſerve, Firſt, c *. ri, in w 
n perſon at the time of his arraignment, ought to on 10 Neven 

. the (d) humanity and gentleneſs which is confitte * ts 
Britton 14,17. nature of the thing, and under no other terror or une 0005 


_ what proceeds from a ſenſe of his guilt, and the misfort0 er tha] 


C. I, py - bro P 12 
5 his preſent circumſtances; and therefore ought not : 5 2 bg 
F 34 35. to the bar in a contumelious manner; as with 9 * erm 
1 pa . tied together, or any other mark of ignominy 4" tlat ißt 


5 * re be 
Kelyoge 10, Nor even with fetters on (f) his feet, unleſs there 


anger of a reſcous or eſcape. It ſeems indeed to have been (a) 'F- Cor, 


len by (a) ſome, That this is a particular privilege of per- 835 C. 133. 
* poly orders. But it ſeems the (b) better opinion, That (b) 3 mo. 


hen 5 2 8 

| iſtinction in this reſpect, between them and 38. e 
e makes no diſtinction in th pect, bery 13 
and men [2]; | 2 lofl. 315. 

2098 | | Britton 14, 17+ 
55 Bracton 137. S. P. C. 133. Kelynge 10. 


ppi 


he Lzyer's caſe, A. D. 1722. a difference was taken between the time of arraignment 
Id 0ug 


| the time of trial; and accordingly the priſoner ſtood at the bar in chains during the 

ne of bis arraignment. 6 State Trials 230. 4 Comm. 322. | | 
| _ 

15 ec. 2. Secondly, That there is no neceſſity that a priſoner | Aegis 

the time of his arraignment hold up his hand at the bar, or be 9 the judges 
nmanded ſo to do; for this is [e] only a ceremony for making in the Lord 

own the perſon of the offender to the court; and it he anſwer GOIN _ 

2 08. 

ut be is the ſame perſon, it is all one [3]. [3] This we 

| 3 monyofholdiag 

up the hand is not required in the caſe of a peer. 4 State Trials 211, 808. 


IT 


St. 3. Thirdly, That on every indictment the arraignment 
ut be in Engliſh, by virtue of 37 Edw. 3. c. 15. by which it 0 
enced, “ That all pleas which ſhall be pleaded in any courts * 8 
wharſoever, before any of the king's juſtices whatſoever, or C: Eliz. 69. 
in his other places, or before any of his other miniſters what- 1 Salkeld 61. 
ſoeyer, or in the courts and places of any other lords what- 3 —_— 
ſoeyer within the realm, ſhall be pleaded, ſhewed, defended, and Bowen, 
anſwered, debated, and judged in the Engliſh tongue, and Mich. 7 Ann, 
entered and inrolled in Latin.“ Bur it ſeems to have been al- And that of 
8 , Widdington 
ys taken, That appeals are not within this ſtatute, but that and Charltoo, 
ey are to be arraigned, and the plea of the defendant to be Trin. 11 Annz. 
ad, in [d] French, ia the ſame manner as anciently. And Pry me 86. 
have often known it done in my own ſe] experience; but eee ee 
jon what reaſon this difference between appeals and all other Trundal, Paſ. 
vlecutions is grounded, I have never heard. 3 Geo. 1. 


f Now by 4 Geo. 2. c. 26. explained by 6 Geo. 2. c. 6 and Vide ante, 
All proceedings whatſoever in any, courts of juſtice in Page 341. 
England, and in the court of exchequer in Scotland, which 

concern the law and adminiſtration of juflice, ſhall be in the 

Lngliſh tongue and language only, and not in Latin or French, 

er any other tongue or language whatſoever.” 


ef. 4. Fourthly, - [f] That an appeal in the king's bench (f): Jonesz 10. 


aignet 


ls in 
3 ing 


Ha 
regul 
wile 
); | 
hat l 
milf 
arral 


orders 
78 


mant 9 1 . 1 
hate 4 to be arraigned on the plea-ſide, unleſs it come in by cer- 1 Siderfin 324. ; 

d wil u which caſe it is ſaid, That it ought to be arraigned ' Salked 62. ' 
ith tke crown-fide, | 1 


85 ifthly, that where a writ of appeal is abated, the 

2 7 not Ig] be arraigned on the count at the ſuit of (g) Style 7. 

£ 0 ecaule the count depends upon the writ, and that he has App. 445 
1 all Ih] falls to the ground. Vet it ſeems cer- — c 23. f. 

that i the writ were [ood the appellee may in many caſes 10, 
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iis OF ARRAIGNMENT IN GENERAL, » Wi. :9. 


(+)SeR,6to14. be arraigned at the ſuit of the king upon the count, as hat. 
| more fully ſhewn, chapter twenty-three (+). 


(a)] Mod. 263. Se. 6. As to the ſecond particular, viz. Whether 
Raymouc 498. omiſſion of an arraignment will be error: It is ſaid in the th 
2Halezr5,218, (a) Modern Report, That an attainder of high treaſon wa! 
(b) Co. En: verſed for this and other errors. Neither do I find any preced, 
| 360, 361. of an attainder in Coke's Entries, on an indictment of (b) m 
| | N ſon or (e) felony, in which it is not expreſſęd either int 

| (e) Co. Ent. : ; 
| en, 2067355, words, a1 barram hic ductus in propria perſona ſua connit ND 
356, 358, 360. mareſchallo, Sc. et flatim de præ miſſis (in caſe of felony) u Arr: 
| altis proditionibus, (in cafe of high treaſon) ei ſuperius inp Acce 
(d) Raſtal 42. yJheutus qualiter ſe velit inde acquietare dicit, &c. or in words 


. tantamount. And therefore it is certainly ſafeſt to expreſs it For the 
3 every record of ſuch attainder, where the party appears u osnde 
(e) Co. Ent, condemned, whether upon confeſſion or verdict, or ſtauding m fad to 
75 * . & c. Vet I find it wholly omitted in every attainder upon u (ceffu 


1 to 85, 87, 59. appeal in Coke's Entries, and much oftener (f) onlitted than 4 
(s)Raſt.42,53. preſſed [g] in ſuch attainders in Raſtal. 


$2 1. 
man tha 
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(h) 4 k. 4, 11. Sect. 7. As to the third particular, vis. Where 4 pe 
2 22 3h 212. ſhall be arraigned upon ſeveral appeals or indictments. It fe 
6 + ay, that by the common law, if a man be appealed of diver 
» 44 . . . | 
F. Corouea6 2) beries at the ſuit of divers perſons, he may be ſeverally [| 
| 0) s. P. C. 66. raigned on each appeal, and then ſeverally tried on each, 
| Summary 212. each appell TS ped — XX 
| 2 Hale 240% each appellant may be equally intitled to the reſtitui'on 0... f 
1 (K) S. P. C. 66. goods, upon the convicton of the appeſlee. And in lixe mat ll the | 
| (1) Summary at this day a perſon charged with ſeveral [i] indictments of 
212.255 bery at the proſecution of ſeveral perſons, may be ſeveral) 
(mjF.Cor,z79. . . - K . T hk y { 
54" # ty raigned and tried on each indictmenr; becauſe the prof 
Ab. E. Cor,81. ſince the ſtatute of 21 Hen. 8. c. 11. is intitled io a ri 
(n)4 Ed. 4, 11. of his goods upon a conviction on ſuch an indictment, i 
Ab. F. Corone 3 „ 
26, 27" ſame manner as the plaintiff is upon a conviction in an if 
See 44%. 4, 44. And it is holden both by IK] Staundforde and I]] Hale, that d 
— 1 1 a perſon attainted of robbery at the ſuit of one perſon, ms 
* 14: arraigned and tried at the ſuit cf another, if ſuch ſuit | 
chapter con commenced before the attainder: But guerc : For of the 
cerningthe plea rities cited for the maintenance of this opinion two la ſe 


— 2 be directly againſt it; and the In] other, which ſcems mol . 


attaint. point, does not come up to it. 
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(o) S. P. C. 66. Se. 8. It is made a zuære by [9] Staundforde, \Whet 
priſoner before his attainder ſhall anſwer to divers App |; 
death or rape, in the ſame manner as in caſe of robber: 
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u 71:7, ARRAIGNMENT OF THE PRINCIPAL 
„ AND ACCESSARY. 
eckde N 


b) tn 


nt Nb now 1 am in the ſecond pluce to conſider the nature of 1 Hale c. os & 


unit | - inei 
| . f . 
\or Arrzignment, fo far as It particularly relates to Principals 1 Cd. 


inn Acceſlaries. Foſter dilc. 3. 
ord; | | 

«; por the better underſtanding whereof, it may not be improper 

rs and coofider, 1. In what caſes, in judgment of Jaw, a man ſhall 

ngm ſaid to be a principal, and what caſes he ſhall be ſaid to be 

on an :cecffiry. 2. Where he ſhall be adjudged an acceſſary be- 

nan e 3. Where an acceſſary after. | 


4 
= oO wi 


. 1. And Firſt, For the better underſtanding in what caſes (a) Sum. 219. 
man ſhall be ſaid to be a principal, and in what an acceſſary; 3 Inſt. 139. 
hne premiſed, that where a felony is committed by divers per- N<way 107. 
benen gs * Per- p. Corone 80. 
ps, the (a) ſame man may be a Principal and Acceſſary in it, (b) 5 H. 4. 27. 
d fo charged in the (b) ſame indictment or appeal ; as where F. Corone 80. 
commands B. to kill C. and afterwards actually joins with him [Lan 52 
te fact. And having alſo farther premiſed, that it is agreed c. 5. f. 291. 
all the books, that the man may be an acceſſary after the fact, 26 Aſſize 52. 


- 


ſej receiving one who was an acceſſary before, as well as by B 2 Mat — 
eving a principal ; and that there ſeems to be the ſame Id] rea- Crompton 42. 
chat a man may be an acceſſary before the fact, by procuring S. P. C. 43. 


are ä he principal: [4] See the 
other to be in ſuch manner an aceceſſary to the princip books above 


5 cited and Sum- 

[ſhall endeavour to ſhew, 1. In what offences there can be no mary 219. 
ſures, but all muſt be principals, if any way guilty. 2. 

Iteretyſe who only abet a fact, thall be eſteemed as much prin- 

pals in i: as thoſe who actually do it. 3. Where thoſe who are 

wlly abſent when a ſact is committed may be eſteemed prin- 

pls in it, 4. Where one ſhall be adjudged a principal in an 

ſence agiinft a ſtatute. 5, Whether the offence of an acceſſa- 

can ever riſe higher than that of the principal. Re ns 
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He. 2. As to the firſt particular, viz. In what offences there Foſter 341. 


be ro acceflaries, but all muſt be principals, if any way (<] * 20 
ltr: It ſeems to have been always an uncontroverted maxim, Delite 1 


ktthere ein be no acceffaries in ſe] high treaſon, or (f) treſpaſs. Summary 216. 


ſo it lens to have been always agreed, That whatſoever will 1 Hale 613. 
12 Coke 81,82. 


le a man an acceſſary before in felony, will make him a prin- 2 Inſt, 183, 

| 2 B. Treaſon 19. 
. . F. Corone 33. 19 H. 6. 47. S. P. C. 3. 40. B. Cor. 138. Dalton c. 108, 
% 48. Coke Lit. 26. (f) 12 Coke 81, 82, 2 Inſt. 183. B. Rape 3. Coke Litt. 57. 
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| 2) 8 6.47. cipal in (a) high treaſon and treſpaſs ; as Ib] battery, [e]ri 
F. Corone g rout, Id] forcible entry, and even in (e) forgery and (f) petit 


3 Init. 133. ceny. And therefore, wherever a man commands another 
() 33 Afize commit a treſpaſs, who afterwards commits it in yur 
Keilviay 5 4k In purinance 
(c) Co. i 5 : ſuch command, he (g) ſeems by neceſſary conſequence to be 
(d) B. 1. c. 64; guilty of it, as if he had done it himſelf. From whence it f 
8 ki. . lows, that being, in judgment of law, a principa] offender, | 
F. Gerd 99. may be tried and found ſh] guilty before any trial of the perl 
[c] Moor 666. who actually did the fact (1). | 

1 Si lerfin 312. | 

(f) C. Eliz. 750. 2 Inſt. 183. 12 Coke 81. Con. Summary 223. 1 Hale 616 (e) Me 
787. Summary 217. Plowden 475. Vide inf. ſec. 7. F. Cor, 314, 433. 8. P. C 
Qu. Moor, 53. (h) B. Treſ. 256, 1 Levinz 124. 29 Aſſize 59, F. Affize 291. 00 
27 Aſſize 4. Qu. Vaugh. 118. 116. | | 

| hem eit 


chere h 
1 g. 


.) This rule requires diſtinction.—In that ſpecies of treaſon touching the death 6 t 
king, & c. every ACCESSORIAL AGENCY 1s, independently and in its own nature, a comple 
overt ac of compaſſing; and renders the offender guilty, though the fact itſelt ſhould 1 
ver be attempted. But in every other ſpecies of treaſon, the acceſſorial offence js of 20 
rivative kind; ſome acT muſt be gone, to which Ac the offender muſt be acceſiy, i 54. le] 
out of which his guilt muſt ſpring before ke can be converted, by this rule of law, intd J. Ap 
principal offender. It ſeems, therefore, that although in the event of the proſecution jy 
an offender may be conſidered 48 4 principal, yet in his progreſs towards conviction he oue ect, 6 
from a priuciple of natural juſtice, to be confidered merely as IN THE waTuRy of 4 ly acceſ 
ACCESSARY, before or 4iter the ſad; and if under ſuch a confideration he were trics, h 
fore the perſon who a cTVALLY DID THE FAcT, the abſurdity might follow, that! 
acceſſorial agent may be convicted, and the principal who did the a, and on whoſe er 
the offence of the acceſſary mult alone depend, may be acquitted. Foſter 341 to 347.8 
1 Hale 613. 2 Hale 223. h * 


Het. 1 
ly abet! 


| ole who 
(i) Dyer 296. Sect. 3. It was formerly a (i) queſtion, Whether the ſame e More x 
1 81, 82. ceipt of an offender, which will make the receiver an acceſſ led pr 
— — after the fact in the caſe of felony, will make him a principal der, «1 
Crompton 42. high treaſon, as it ſeems to be (x) ſettled at this day that it wi lr who a 


3 H. 3. 10. For if it ſhould be adjudged a miſpriſion only, as () oe kf pany w 


8 0 5 contended, a man would be ſubject to a leſs puniſhment tor doing i 
3 Inſt. 138. ceiving a traitor than for receiving a felon ; for he who recs in ch; 


Dalton c. 108. a felon is certainly liable to judgment of death, as being an! this day, 
Crompton 42. ceſſary to the felony, but he who receives a traitor would be ch a feloy 


Sup. ſ. 2 and . : : : N 5 

"a 5] 3 able only to fine and impriſonment, as being guilty of a mig oy intend 
"4 Pu ſion only. i 5 it to com 
SP. C. 3. NY to be 


B. Treaſon 19. B. Corone 138. (1) Dyer 296. 21. ther .'1 | 


Lal all + 
ted, and: 
E Moths 


er. 4. It ſeems [m] agreed, That whoſoever agrees i 
38 Aſſi 26 9. . mri 
B. Diſlzif, o8, treſpaſs on lands or good: done to his nſe, thereby becomes?! 


B. Rject Cuſto- Cipal in it» But that no one can become a principal ina te) 
die 8. on the perſon of a man by any ſuch agreement. Alſo ir le 
— 4 — In] agreed, That no one ſhall be adjudged a principa _ 
Co. Lit. 180, common treſpaſs, or inferior crime of the like nature, for are 
F. Gard. 89. receiving, comforting, and concealing the offender, though 
os row 135. know him to have been guilty, and that there is a warrant 
. 75. againſt him, which by reaſon of ſuch concealment, cad 
executed. And if he cannot be puniſhed as a principal, k 


; 
certain that he cannot be puniſhed as an acceflary ; Denn 
ſuch offences, all who are puniſhed as partakers of tät 9 


0 29. PRINCIPAL AvD ACCESSARY. 


he guilt of him who did the fact, muſt be puniſhed as princi- 
ls in it, or not at all. Vet if a man eee, that there is a 
rant againſt ſuch offender, adviſe and perſuade him to ab- 


te [aw in hindring the due courſe of juſtice, 


St. 5. It is certain, That in (b) petit treaſon, and alſo Ib] Dali 16. 


Crompton 42. 


ceſſeries both before and after the fact, who muſt be pro- f. þ K 5 
eded againſt as ſuch, and not as principals, as ſhall be more B. 1. c. 32. 
ly ſhewn in the following part of this chapter. Alſo it ſeems, .. 5, 6. 

c) that there may be acceſſaries before the fact in mayhem, 97 12 Co, 81 
ut that the appellant hath his (e) election to proceed againſt C. Eliz. 280. 
hem either as principals, or as acceſſaries - (f) But I find it no 2 laſt. 183. 


here holden, that there can be acceſſaries in mayhem after the 109 See the ei- 
ations to the 
6. next letter. 
| | Con.B. Appeal 
1. le] Sup, c. 23.1. 19. 22 Aſſize 82, F. Corone 11. 182. 215. 221. Con. 40 Aſſize 
B. Appeal 71. 154, [f] Sup. ſ. 4. 1 Hale 613. | 


deu. 6. I do not find it agreed, (g) Whether there can be (,15.p, C. 44. 
y acceſſaries in pr emunire ? Dalton c. 108. 
| B. Præm. 4. 6 
Plowden 97. 1 Hale 613. 


ut, 7. As to the ſecond particular, viz. Where thoſe who (b)P lowdengg. 


abet a fact, ſhall be eſteemed as much principals in it as % 


oe who actually do it: It ſeems to have been (h) anciently Affze 8 & 25. 
more prevailing opinion, that thoſe only were to be ad- B. Corone 11. 


weed principals in felony who actually did the fact: as in = hr 


rer, thoſe only who gave the mortal blow; in rape, - thoſe 44 k. 3. 38. 
Wn wo actually ra viſhed the party, &c. and that thoſe in the See Brack B. 3. 


Many who were only preſent and abetted and encouraged 8 = Th 
ching it, were to be eſteemed acceſſaries; or at moſt prin- f. 11. C.24. 


ja in the (i) ſecond degree only.— But I take it to be ſettled !:8. 10, 11. 
ts day, that all thoſe who () aſſemble themſelves together Lamb. B. 2. 


3 $ . C. 7. f. 263. 
a felonious Intent, the execution whereof cauſes either the 8 25 3 


n intended, or any other to be committed, or with an in- c. 14. 

£10 commit a (]) treſpaſs, the execution whereof cauſes a Con. F Cor. 433 
a 2 2 committed, and continuing together abetting one — * 
3388 have actually put their deſign in execution; 

Wall thole who are (m) preſent when a felony is com- F. Cor. 86. 228. 


1 and abet the doing of it as by holding the (n) party „ 32. 
mother ſtrikes him; or by (o) delivering a weapon to 9 Coke 6% 


* 8.75 or by moving ſp] him to ſtrike, are principals Kelynge 47. 
Sdeſt [9] degree, in reſpect of ſuch abetment, as much Plouden 98. 
h | 4 Coke 42. 
to the oth a | See the caſes 
1600 ter part of this and the next ſection, and B. 1. c. 31. ſ. 31. c. 32. . g. and c. 
Ine 15 Kb ſ. 46. Summary 216, 217. F. Corone 60. 314. 350. 433. B. 
Me IV. 161. Kelynge 47. Salkeld 334. S. P. C. 40. (m) See B. 1. c. 32. 
15 53. 2 laſtitute 182. 3 Inſtitute 138. 39. B. Appeal 19. 132. B. Cor. 19. 
„C. 40 44. 41. 10 E. 4. 14. Summary 215, 216. F. Cor. 99. 309. 
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cau't Crs for 1; Lamb. B. 2. c. 7. f. 283. 7 H. 4 27, Preſence holden not to be 
ne 0 Un purpoſe. F. Cor. 60. 4 H. 7. 18. (n) Summary 216. F. Cor. 135. S. P. C. 
: b . 10. (o) Summary 216. 2 Inſt, 41, 82. (p) F. Corone 60. S. P. C. 40. 


A H. 7. 18. B. Corone 141. B. Appeal 85. (q) Summary 21%, 216, 
' NIP.C.23. f. 76. c. 25. 1, 64. 


az 


ant himſelf, (a) perhaps he may be indictable for a contempt of [2]2R.Ab. 92, | 


ch felony as ſhall have (e) judgment of death, there may be 3. laſt. 20, 21. 


(Kk) II H. 4. 13. 
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(2)Plowdeng3. as the perſon who does the fact, which in judgment of lay 3 
10S. 2 „ 1 15 p 
F.Corone 60, la] much the act of them all, as if they had al] actually don 
B. Corone 141. it; fb] and if there where malice in the abettor, and none; 
B. Appeal 85 the perſon who ſtruck the party, it will be murder as to 


ys T abettor, and manſlaughter only as to the other, 


(e B. 1. C. 31. ſ. 49. 54. 
te) But this 


Ch. 
ende: 


1 
may | 


an af] 


F. Cor 
20, cc 


Seck. 8. It doth not ſeem neceſſary to the making an abeny 


teems required OY : 
iv Plowden 98. a principal, that the perſon on whom the felony is commit Ses 
"Sh n thould be under any le] terror from the abetment, and by ee 
— 7 ** fon thereof diſcouraged from making that defence which otbef ci 
4H. 7 18. Wile he might have made. But it ſeems to be ſufficient for H= man 


Satkeld 334, purpoſe, that the perſon who does the fact is encouraged an 
' 408 bets. emboldened in it from the hopes of preſent and immediate «ffi 
and C. 38, I. 8, ance from the abettor, whether he be within view of the fad 
(e) See B. 1. or (d) not, Aud upon this ground it hath been adjudged, ſe 
3 46. * That where perſons combined together, to fland by one ang 
Wmnmary 216, = | >. | : 
417. ther in the breach of the peace, with a general reſolution tor 
B. Corone 172. fiit all oppoſers, and in the execution of their deſi n a murder! 
Salkeld 334 committed, all of the company are equally principals, though: 
"WP 161. the time of the fact ſome of them were at ſuch a diftance 2 1 
F. Corone 60. be out of view. Alſo upon the ſame reaſon it hath been ad 


a princ 
Puni:]1 
and the 
ed as an 
in accef 
: nd up 
erſuad, 
of a mec 


2 3555 233. judged, (f) That where a company of rogues aſſault a men! ff A. in 
Vide Kelyoge the highway, who eſcapes from them, and then one of then! ride 1 C 
47- from the reft, in the ſame highway, and robs another out oft werecht 
(#)B. 1. c. 34. view-of his companions, and then returns to them, they are a idlence 
+ a of them equally principals. And the like hath been (g) adjudgn rl afte 
S. P. C. 40. in relation to all thoſe who accompany one another with an in "ah 


18) B. 1. <. 38. tent to commit a burglary, in the execution whereof ſome fn 


_— 4 e watch only in the adjacent places, and the reſt aQually bre F done 
TL” and enter the houſe. | | Wnt 
'T | | : Ing to the 
(e] Keil. 161. Sec. 9. But ſh] where divers perſons accompany one r con 
| ther in the doing of a lawful act, and one of them happens wk Potſon v. 
2 man, he thar gives the wound is only guilty of the hom ene 
: and the reſt of the company ſhall neither be eſteemed prix. lin bl 
(i) Kelynge 47. nor acceſſaries. [1] Alſo if the act intended, though unlan _— it 0 
were a bare treſpaſs, and one of the company be guilty of 1 k 2 prin 
ceny, it is a felony in ſuch offender only, becauſe it 15 a cen A 
of a nature entirely different from that intended, and not call C os a; 
by the execution of it, 5 A 
| feony by 
£ | og | . be time 
s. P. C 4. Sf. 10. Alſo thoſe who by accident are barely p" ering th 
3 0% when a felony is committed, and are merely paſſive, and „ il 
197.305. any way encourage it, nor endeavour to hinder it, m0 ” | ne, and! 
B. Indic. s. prehend the offenders, ſhall (k) neither be adjudged the bon law. 
8 * pals nor acceſſ:ries ; () yet if they be of full age, rhe? l 
roi l 13 highly puniſhable by fine and impriſonment for their aeg Wect, 1 z 
Lamb. B. 2. both in not endeavouring to [m] prevent the felony, and ll be ad) 
eh. 9.it. 289. | lon c. 19 ts to h: 


V.de lup. Co 23. ſ. 66. (!) 8. F. Ga ADs E. Cc one 795. (W) Noy 50. . eat 


* 


endeavouring (a) to apprehend the offender. And [b] if they (a) Sup. c. 12. 
any way ſhewed an aſſent to the felony, it ſeems that they ſect. 1, 2, 3, 4. 
may be punijhed as principals in it; becauſe the ſhewing ſuch (b) Vide Infra 
in aſſent could not but give encouragement to it, | me : 8 a. 


Summary 217. 
P. Corone. 150. Dalton e. 108. Lamb. B. 2. c. 7. f. 282. My pleas of the Crown, B. 1. c. 
bo. ſect. 3. But F. Corone 92. and Cromp. 41. ſeem coatrary, * | 
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geg. 11. As to the third particular, viz. Where thoſe who 
xe actually abſent when a felony is committed may be eſteemed 
principals in it: I take it to be a ſettled rule, That where-ever 
a man procures a felony to be committed, and is abſent at the 
ume when it is committed, and no other perſon but himſelf 
can be adjudged a principal in it, he ſhall be eſteemed as much / 
a principal as if he had been preſent. - For no one can be [c| (c) 4 Coke 44. 
puni lied as a felon, but either as a principal or as an acceſſary; (4) my Z ph 
ud therefore where the procurer of a felony cannot be puniſh - 2 Init. 183. 
el aß an acceſſary, becauſe there is no other to whom he can be Crom. 44, 
nacceſſary, he muſt be puniſhed as a principal, or not at all. enger ay 
; A k , 2 Hale435,615, 
nd upon this ground, it ſeems to be clear, that if a man [d] 616. 
erſuade another to drink a poiſonous liquor, under the notion Pulton 122, 
of a medicine, who afterwards drinks it in his abſence ; (e) or _ 2 0b. 
If A. intending to poiſon B. put poiſon into a thing and deliver Toll i 38. 
tto C. who knows nothing of the matter, to be by him de- (e) Sum. 218. 
yeredto B. and C. innocently deliver it accordingly in the 9 Coke 81. 
abſence of A. or if one [If] incite a madman to kill another, (See tire 
rho afterwards kills him in the abſence of the perſon that in- fea. 7. ; 
pred bim; in all theſe and the like caſes, the procurer of the 1 Hale 617. 
Elony is as much a principal as if he had been preſent when it | 
s done. And fo [g] likewiſe all thoſe ſeem to be, Who were [g] Sum. 216. 
preſent when the poiſon was infuſed, and privy to, and conſent- | 
Ing to the deſign. But {kh} tfoſe who only abetted the crime by Ih] 4 Cckea4- 
pcir command, counſel, or advice, but were abſent when the ann 
palon was infuſed, are acceſſaries and not principals. Alſo if 
„ tending to poiſon B. deliver a poiſonous thing to C. to be 


b7 bim delivered to B. and C. knowing it to be poiſoned de- 


je and 
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pmicid 


jncip 2 to! 0 0 
blen er it o be B. in the abſence of A. In this caſe C. (i) only fijkely. 52,53. 
of principal in the felony, and A. an acceſſary, | Folter 349. 
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 caul geg. 12. By force of 3 Hen. 7. c. 2. All thoſe who are 
eſſaries before to the forcible taking away of a woman, made 
100Y by that ſtatute, whether they were preſent or abſent at 


* 4 ume of the taking, or acceſſaries, after, by wittingly re- 
neith ' 
r £08 
prind 
hey ! 
gen 
in ! 


Puncipals. but this depends on the expreſs words of the ſta- 42, feck. 8, 9. 


de, and not on any conſtruction from the reaſon of the com- au um. 217, 
bon law, | 1 Hale 614. 


$ | o RS . 

oy 13. As to the fourth particular, wis. Where a man 
4 achudged a principal in an offence againſt a ſtatute, It 
"to have been always generally agreed, That notwith- 


ſtanding 
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1) S8. P. C. 44. 
ſup. ſect. ER 


eFC. 44. 
Lamb. B. 2. c. 7. 
f. 284. 

1 Halc 614. 


Ch) Sup. ſeQ.z. 

B. Treaſon 19. 

«Pp. C23 - 
H. 7. 10. 

ti) Sum. 215. 

Daliſon 22. 

Lamb. B. 2. c. 7. 

f. 284, 288. 

3 Init. 45, 81. 

72 73- 

(k) See B. 1.c. 

40. ſect 4. 

Sup. c. 18. 

te. 13. 

& P. . 188. 


231. 


64) S. P. c. 44- ſtanding all penal ſtatutes are to be confirued ſtrictly 7 ne 


3 Iuſt. 45, 59, 


Summary 239, . 
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where-ever a ſtatute ordains, That thoſe who are guilty of tk 


>. thing prohibited by it, ihall be adjudged traitors or felons, ; 

B. 1. c. 40. by a neceſſary implication makes all the procurers and aber; Wie! cf 
fect. 4. of it principals or acceſlaries before, upon the ſame cim ban! 
— . 8 Kr ſtances which will make them ſuch in a treaſon or felony 4 wwe 
Lamb. B.z.c.7. common law; becauſe ſuch per ſons may properly be ſaid u firudt! 
f. 286. have done the thing in ſuch a manner cauſed by them, and oy 
. ſequently to come within the very words of the ſtatute. An ec. 
1 Hale 613. therefore it ſeems to have been generally unqueſtionable, M te 
Qu. Dyer 88. thoſe who procure the [b} clipping of the king's coin, or otbe rincip 
= GK . 5 £ offence, made high treaſon by ſtatute, in ſuch a manner az wi erer! 
1 Edie. 5 make them principal traitors in a treaſon at common law, H he 
(bs ap. ſect. be adjudged principal traitors by the ſtatute. And that tho judge 
B. . c. 17. . 56. who abet a [c] petit treaſon, or a felony by ſtatute; as a ({ te it 
19H. 7.47- rape, or ſe] buggery, Oc. ſhall be adjudged principals if prefix to n 
. 13. when It was committed, and acceſſaries if abſent, in the ſan urder 
(e) B. 1. c. 32. manner as in felonies at common law, unleſs the ſtatute e etit tre 
feQ. 8, 6. preſsly provide otherwiſe ; as that of 3 Hen. 7. c. 2. do: rincipa 
(4) Sum. 187, hath been ſhewn in the foregoing ſection. ej preſe 
216. ö deen gui 
B. 1. c. 41. ſ. 6 Na 


een H. 4. 13. Daliſon 22. F. Corone 86, 228. | B. Rape 2, 3. (e) 3 mk in 


59. Summary 215. B. 1. c. 38. ſe&t. 18, Vide Foſter 386, 356. rincipal 
Seck. 14. But there (f) ſeems to have been formerly fog nf, int 

opinions, That the receivers of a felon by itatute, ſhall rot "OMP 

adjudged acceſſaries to the felony after the fact, in the u Hal: 615 


manner as the receivers of a felon at common law; bec: 7 

ſuch perſons can in no propriety of ſpeech be ſaid to have do te. 10 
the thing prohibited, as the procurers of it may be ſaid to lu al be 1 
done. But this ſeems [g] to have been more ſtrongiy holden bt thoſ: 
reſpe& of thoſe ſtatutes, which expreſsly provide that accel 


1 
ries before to the offence prohibited, ſhall be puniſhed as felo 0 


Np 2 
&c. but ſay nothing of acceffaries after; from which words 4 hf 
may be argued, That they muſt be either intended to eic b commir 
acceſſaries after the fact, or have no manner of effect. Nu 1 
take it to be ſettled at this day, That in theſe and all ot tnediare 
caſes, where a ſtatute makes any offence Ih] treaſon or [1] He befy 
it involves the receiver of the offender in the ſame guilt y ther feen 
himſelf, in the fame manner as in treaſon or felony at cow they do 


law, unleſs there be an expreſs proviſion to the contrary. # 
ſince it is agreed, That ſuch new treaſon or felony ſhall b 
the fame conſtruction with a treaſon or felony at common dn n 
to all other Ik] intents and purpoſes, Why ſhould it not 5 en 475, 
ha ve the ſame in relation to thofe who are to be eſteemed p 
cipals and acceſſaries in it? And as to the objection, That 4 
receivers of the offender cannot thereby be ſo properly ſaid 
have done the offence, as the acceſſaries before, it mar „ 
ſwered, That they may properly enough be ſaid to be part 


in the guilt of the offender; and what crime ſuch a 2. 
ſhall be adjudzed to amount to, is moſt reaſonably determine 


relet 
> {am 
te el 
bes, 
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te rules of law in other caſes of like nature. And as to the 
abjedtion, That a ſtatute by expreſſing acceſſaries before, muſt 
de intended to exclude acceſſaries after, or to have no manner 
if coffe, it may be anſwered, That nothing is more common 
inn for ſtatures to expreſs thoſe things which the law would 
je implied, in which caſes it ſeems a very reaſonable con- 
&ry@ion, That expreſſio eorum gue tacite inſunt nihtil operatur. 


v2. 15. As to the fifth particular, vis. Whether the of- 
tac of the acceſſary can ever riſe higher than that of the 
incipal : I take it to be an uncontroverted (a) rule, That it 
erer ſhall: it ſeeming incongruous and abſurd that he who is 
uniſhed only as a partaker of the guilt of another, ſhould be 
judged guilty of a higher crime than the other. And there- 
te it ſeems clear, [b] That if a wife or ſervant cauſe a ſtran- 
er to murder the huſband or maſter, and are abſent when the 
order is committed, they cannot be ſaid to be acceſſaries to 
etit treaſon, but to murder only, becauſe the offence of the 
rincipal is but murder. But if ſuch wife or ſervant had been 
|] preſent when the murder was committed, they would have 
ken guilty of petit treaſon, and the ſtranger of murder; be- 
wſe in reſpect of ſuch jd] preſence they would have been 
rincipals in killing, as hath been more fully ſhewn, Book the 
ft, in the chapter of Petit Treaſon, ſection the ſixth. 


one 216, which is an abridgement of the ſame caſe. (e) 3 Inſt. 20. 
Hale 615, Dyer 128, 254, 332. Crompton 19. Moor 91. Dalilon 16. 


7. 


* 


dec. 16. As to the ſecond point, vis. In what caſe a man 
all be adjudged an acceſſary before: It ſeems to be ſe] agreed, 
ut thoſe who by hire, command, counſel or conſpiracy ; and 
t ſeems to be generally [f] holden, That thoſe who by thew- 
dy an expreſs liking, approdation, or aſſent to another's felo- 
deus deſign of committing a felony, abet and encourage him 
þ commit it, but are ſo far [g] abſent when he actually com- 
Ws u, hat he could not be encouraged by the hopes of any 
Inediare help or aſſiſtance from them, are all of them acceſ- 
mies before the fact, both to the felony intended, and to all 
ter felonies which ſhall happen in and by the execution of it, 
they do nor ſh] expreſsly retract and countermand their en- 
Fagement, before it is actually committed. | 


mmary 217.218. Lamb. B. 2. c. 7. f. 289. Dalton c. 108. 


fanden 45 476. 


led. 17. But it doth not ſeem neceſſiry in any indictnent 


im f | | i 5 

10 general] y, Quod felmice, Tc. abbettavit, incitatir £7 
"Fa &c. Alſo the like general way of ſetting forth the 
den da a ſclon, ſeems to be ſuilcient both as to thoſe who 


are 


Summary 24, 28. 


1 H:le 537. 


3 againſt a man as acceſſary before the fact, to ſer forth _ 
pech manner by which he abetted it, but only to charge , 


(a) 3 Inſt. 20, 
139. 
Summary 215. 
B. Corone 119. 
Vide Kell. 34. 
and inf. ſ. 21, 


22. 

(b) 3 Inſt. 20. 
Daliion 16. 
Dyer 254, 3. 
332, 128. 
Summary 24. 
25,215. 
Crompton 19. 
B. Corone 119, 
But 40 Aſſi ze 
28, whereof 
this note in 
Brook is an 

a bridgement, 
ſeem: contrary. 
Seealio F. 


(d) Vide Sup. 


(e) 2 Inſt, 182. 


altoy c. 108. 
Lamb. B. 2. c. 7. 
8.1: C: 40 
Cromp! 0+. 41. 
Summary 2:7. 
(f) 2 Laſt. 182. 
Dalton c. 108, 
Lamb. B. 2. Cc. 7. 
Plowucn 473. 
Con. Ciom p.41. 

g) Vice Sup. 
15 

58. Ua% 
B. Appea! 19. 
B. Corone 188. 
(h) 3 Init 81. 
Crompton 42. 
Foſter 334. 


Co Ent. 85, 


* 
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le: me jiome- 


what contlary, 


5 1 
a6, Sts i” A 4 


I 8 = 


- — n nw — T— —ͤ—k — — — 
7 ; n . , 3 FE x2 5 
5 + A TIC CODY IE oo ESTI CE on do n x2 — 2 2 GUN Tat Ty . Page — 
＋ „ X Fe Boy bk EY "5 4 r Ln A - j N * 4 — 5 * beg 3 — * 
r N : LOS wr —_ Sx -Y TR , N it. — ans Ay IRIS PA when — 8 © ” 
1 2 N 5 3 5 * N C ELIF Tas L by — = „ 
= : —_— —_— \ \ 


— mm ECTS 


x" 


— 


ns ds * ” 
4; iy 2 Gs 


L *; 3 


4 

446 
(a) 4 Coke 41. 
Coke Eat. 57. 
(b) Co. Ent. 56. 
Raſt:| 48. 52. 
(c) Dyer i86. 
3 iſt. gr, 
Daltenc 108. 

Lamb B. 2. c. 7. 
Cromp:on4i. 
1 Hale 617. 
(d) See B. 1. 
c. 3. J. 16. 17. 
(e) Sum. 217 
Plowden 478 
Lamb. E 2 C.. 
Plowden 475. 
1 Hale 617. 
(f) S. P. C. 41. 
F. Coron. 314. 


vide Plow. 4) 5. 
Dalton c. 108. 
Crompton 43. 


(h) Plow, 475. 
Dalton c. 108, 
Lamb. B. 2. 

f. 286. 
Crompton 42. 


(i) Plowden 
474, 4752 
Dalton c. 108. 
Lamb. B. 2. 
c. 7. f. 288. 
Crompton 42. 


(T)Ch. 31. f. 42. 


(k) Piow. 478. 
Meer 487. 
Dalton c. 108. 
3 Iaſt. 51. 

() S. P. C. 41. 
F. Corone 314. 
Dalton c. 108. 
Moor 53. 
Foſter 369. 


[mJPlow. 478. 
Summary 217. 
1 Hale 617. 
3 B. 2. 
E. 7. .. 

3 Iuſt. 11, 
Crompton 42. 
Dalton c. 108. 
Foſter 370. 
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are (a) principals by being preſent when the felony is com in th 
ted, and alſo as to thoſe who are (b) acceſſaries after. £1: 
Sect. 18. It cannot be doubted, but that if a man adi * 
woman to kill her child as ſoon as it ihall be born, and he H 
it in purſuance of ſuch advice, he is an (c) acceſſiry to on 2 
murder, though at the time of the advice, the d] childs . 2 
being born, no murder could be committed of it; for the; be bu 
fluence of the felonious advice continuing till the child vas b) Ear 
makes the adviſer as much a felon as if he had given his 2u¹ it a! 
after the birth. Alſo it ſeems (e] agreed, That if I comma differ 
another to beat a man, and he beat him in ſuch a manner tl FW 
he dies thereof, I am an acceflary before to the felony 1 the p 
becauſe it happened in the execution of a command, which 1 becat 
turally tended to endanger the life of the other. And 14 comma 
fortiori therefore it follows, That if a man commands ano 
to rob a man, and he in robbing him kill him; or to burn tl . 22 
houſe of J. 8. and he by burning. it, burn alſo the houſe r ofs 
J. N. the commander is as much an acceſſary to the ſubſequ of wi:; 
felony as to that which was directly commanded. Alſo i the caſe 
ſaid, h] That if I command a man to rob another, and anke th 
kill him in the attempt, but do not rob him, I am guilty of i. ule! 
murder, becauſe it was the direct and immediate effect of an 1 manner, 
done in executibn of my command to commit a felony, l h hs obe 
if I perſuade A. to poiſon B. and A. accordingly give poilon WRAP: arc: 
B. who eats part of it, and gives the reſt to C. who is killed ire en 
it, I am guilty of a great miſdemeanor only in reſpect of rrceffar 
but not [i] an acceſſary to his murder, becauſe it was not be den 
direct and immediate efte& of the adt done in purſuance of e did no 
command, but happened accidentally througli the act of h. Daly to |} 
which I being no way privy, cannot be made accefjary by n pen by {; 
ſon of it. Yet in this cafe A. is certainly guilty of the num ed, That 
of C. as hath bèen more fully ſhewn, Book the firſt. (+) eh burn 
i SON 1 n act wil 
dect. 19. It ſeems to be holden generally in ſome (H bag purſe 
That where-ever a felony enſues, and follows upon any une. 2:. | 
ful act commanded by another, and executed in the fame m concea 
ner as it was conznanded, the commander is an acceſſer) 7 only of 
the felony. But this [I] ſeems to be too large a rule, and ui d an ace 
to great difficulties, unleſs limited by ſome diſtinctions— 
finding little in the books concerning this matter, J thall lea (0 80 
it to be farcher conſidered by others. 3 
: 24. 1 
$22. 20. It ſeems to be [m] agreed, That if the 80 r 
committed be the ſame in ſubſtance with that which bas Yerdend 
tended, and variant only in ſome circumſtance, as In repre | S That 
the time ard place, at which, or the mean whereby it was 4 * be 
ed, the abettor of the intent is altogether as wuch en ra uf 57 


as if there had been no variance at all between it an 
cution of it; as where a man adviſes another tv kil 


res bef 
*015, 6is, 


| ſuch 


— 
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- the nizht; and he kills him in the day, or to kill him in 
{14s and he kills him in the town, or to poiſon him, and 
th; or ſhoots hint. | 


Y * 


i i 1 Ca) Sum. 215. 
. 21. But if a man command another to commit a fe Hale 627. 7 


on a particular perſon or thing, and he do it on (a) an- Plowden 475. 


* „; as to kill A. and he kill B. or to burn the houſe of A. Dalton c. 108. 
e he burn the houſe of B. or to ſteal an ox, and he ſteal an Lamb. B. 2. 


Ez or to ſteal ſuch an horſe, and he ſteal another; or to Se | 
mit a felony of one kind, and he commit another (b) of a (b) Plow. 478. 
e different nature; as to rob J. S. of his plate as he is going 5 No 51. 6 
urket, and he break open his houſe in the night, and there ee B. ws s 
I the plate; it is ſaid, That the commander is not an acceſ- c. 3. f. 287,233. 


becauſe the act done varies in ſubſtance from that which Compton 4. 
nmanded | Fo Vide Foſter 
com | 


Os | 370, 371. 
. 22. But it is obſervable, That (c) Plowden, in his (c) Plow. 475. 


"nt | 
ie of Szunder's-caſe, which ſeems to be the chief founda- e Ire wes 4 
et of wit is faid by others concerning theſe points, in put- in this manner, 
0 it the caſe of a command to burn the houſe of A. which thall eicher by Lam. 


mke the commander an acceffary to the burning the houſe bard, D alton, 
or Crompton, 


. unleſs it were cauſed by burning that of A. ſtates in this gee Lamb. 2. 
an e rerner, /I command a man to burn the houſe of ſuch an one, c. 7. f. 287. 
oel goto, and fe burn the houſe of another, there, I ſhall Palton c. 108. 


Crompton 42, 


i WR: ceſſfary, hecuuſe it is another diſtinct thing, to which I did . 
led %, e. By which it ſeems to be implied, That i N eee, 
| { Went, ws * 1e C in EU, 14 It 372, for {cvcral 


nxceſſary ingredient in ſuch a caſe to make B. no acceſſary, obſervation- 
ot k he knew the houſe which he was commanded to burn; for upon this cale 
e did not know it, but miſtook another for it, and intend- 


1 ply to bnen the houſe which he was commanded to burn, 
en by ſach miſtake to burn the other, it may probably be 
uu), Toer the commander ought to be efteemed an acceſſary 


burning, becauſe it was the direct and immediate effect 
nit wivlily inflaenced by his command, and intended to 
e purſged it. | | 
d. 3 le 1 R : Aa - - 
* * It cems to be generally agreed, [e] That he who (end Bs; 
e m Vconceals a felony, which he knows to be intended, is e 8. f. 289. 
7 only of a miſpriſion () of felony, and ſhall not be ad- Moor 8. 
d an acceſſary. S. P. C. 37. 

| Sum. 129, 21 3. 
EE | 3-laſti2g.142,. 
(!) Sce B. 1. e. 59. But this is made à quære by Dalton c. 108. 2 init, 133. 
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4. 24. It ſeems to be certain, That no one can be any (8) F. Cor. 115. 


va puniſhed as an acc * i 172. 
\ Qs © eflary to homicide per infortunium | 
eferdends, 7 A B. Cor. 33 55, 
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* R becauſe they are not felonies; from hence it 15 Aflize 7. x 
pet | Lat if he who is indicted or appealed, as a principal 11 H. 4, 88. 2 
Ele * be found guilty of ſuch homicide only, thoſe who SR 90, 1 
_ uy charged as his acceſſaries before or after, ſhall be diſ- [Hale615,515. I 


Fed, | 
Wiries 0 Fas 1 allo ſhall thoſe who are charged only as (h) 4 Ce 43, 
* tore, ww SOS, . . - 44. 
4 dere the principal is found guilty of man- gf... 2 15 
2» vid, Moor 461. C. Eliz. 540. Crompton 43. Dalton c. 103. See B. 1. C. 30. 
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Naughter ; becauſe that neceſſarily ſuppoſes the fidt to le 


pened on a ſudden ; for if it had been done upon premeti 
tion, 1t would have been murder. | | 


h. 2 


if tters 
Fherel 


Ged. 


(A) Vide Crom. And quere, If they who are charged as acceſſaries (:) af af 
ANGIE 


Inſt. 35 ſhould not alſo be diſcharged at common law, where ther 
Moor 461. cipal was found guilty of manſlaughter, and admitted 1; 
C. Eliz. 340. benefit of his clergy, becauſe in ſuch caſe it could not appear 


Hann any judgment that there was a principal; but the law in be n 
7 reſpect ſeems to be altered by 1 Annæ, c. 9. ſet forth n 4 
at large in the following part of this chapter, which make Dalt 
conviction equivalent as to this purpoſe to an attainder, ps 
Kee, Sect. 25. Before the ſtatute of 11 and 12 Will, z, a0 |. * 
ries to piracy were not within the purview of 28 Hen. g | ales 
which piracy is triable according to the courſe of the com Kd whic] 
Jaw. But for this I ſhall refer the reader to book the = 
chapter the thirty-ſeventh, 5 % 855 
mT 75 ereupe 
As tb the third point, wiz. In what caſes a man ſhall be an - 

judged an acceſſary after: I ſhall endeavour to ſhew. l. a 
kind of receipt of a felon will make the receiver ſuch ana _ V 
ſary. 2. Whether it be neceſſary that ſuch receiver know 3 h 
the felony. 3. Where the receivers of a felon ſhall be ee - 4 c 
in reſpect of the relation they bear to him. 4. How fir... 55 
felony muſt be complete at the time of the receipt, to nde i 
receiver an acceſſary. = | - he 

| ie bn 
(b) 2 Taft. 183. Se. 26. As to the firſt particular, vis. What kind df 1. 
S. P. C. 41. ceipt of a felon will make the receiver an acceſſiry after ſl _ 
. fact: It ſeems agreed, (b) That generally any aſſſtnce vn... Co 
f. 289, N ſoever given to one known to be a felon, in order to hindt "ar 
Summary 218. being apprehended or tried, or ſuffering the puniſhneng../.-. 
| —— 6M which he is condemned, is a ſufficient receipt for this pul ;- his 
Crompton 43, às Where one aſſiſts hun with a (c) horſe to ride away u and maj 
(e) Sum. 218. with money or victuals to ſupport him in his eſcape ; eos; 
Dalton c. 108. one harbours and (d) conceals in his houſe a felon under er cire an 


| (a) Date 4.185. ſuit, by reaſon whereof the purſuers cannot find him; and 


F. Corone 42). more, where one harbours in his houſe, and openly le 


7 tects ſuch a felon, by reaſon whereof the purſuers dare not 
. 291 . 


. 2 


S. P. . 43 him. 5 9. 
Crompton 42. | ; 5 ſhall he 
(e) as Aſſize 47. Adj. B. Cor, 130. F. Corone 195. bis houſ 

: ; s 5 - With n N 

(f) Sup. c. 21. Sect. 27. Alſo I take it to be ſettled at this day, That ln g 
. 75 5 ever (f) reſcues a felon from an arreſt for the felon}, r Ineealer 
Si 3 tarily (g) ſuffers him to eſcape, is an acceſſary to the dent res 
— *.:-- ch) Alſo ſome have ſaid, That all thoſe are in lie 17 boy, _— 
F. Corone 48. guilty who oppoſe the. apprehending of a felon. But 10 or, II. 


. C. 43. : | 
Dalton c. 108. 1 H. 7,6, B. Corone 130. [g] Sup. c. 19, ſect, 10, 3% 
and c. 17. ſect.i. 3 | 


20. lt] 


9. 


1 29. : PRINCIPAL Aub ACCESSARY: | | | 4 49 
" ers 1 hall refer the reader to the former part of this book, - SE f 
herein they are more fully handled.” Es PE. 7: 5b 


g. 28. It ſeems to be holden both by [a] Brooke and Ib] N 
muadlorde, That the bare receiving into one's houſe a perſon eie _ 
own to be a felon, is ſumcient without any farther circum- Ab. F. Cor. a6, 
ges to make a man an acceſſary to the felony. And this ſeems (d) FRA, 42s. 
be favoured by the year- books off [c] 25 Edw. 3. and-[d] 72 re 4. 
ſen, 6. Alſo it ſeems to be holden both by ſe] Staundforde and (c) S. P. C. 41- 
Dalton, That not only ſuch a receipt of ſuch a felon into one's (f) Dalt. e. 108- 
uſe; but any other favour or aid voluntarily afforded him, as See alſo Com- 
| relieving lim with money, meat, or drink, is ſufficient for 3 
bis purpoſe. But it 1s obſervable, That the caſe in the book of 3 
) allzes, whereon Dalton ſeems chiefly to ground his opinion. 938 8 
id which is more accurate than any other year- book I met with p. eee _ 
this ſubject, is of one who was indicted for having received a * e! 
un, and for that no one by reaſon of him dared to take him: 
ſhereupon it is ſaid by Shard, If one receive a felon in fayour 
d aid of the felony, J hold ſuch a one an acceſſary to the fe- 
V. Alſo ir is larther obſervable, That the year- book ef 9 (h) (h) 9 H. 4, 1 
4 on which the above-mentioned opinion of Brook ſeems to ny mince _ 
grounded, ſeems to prove only that every receiver of a felon, h. Ejcape 43 
wing him to be ſuch, is indictable, but not that he 1s-indit= 1. ©, 
e for felony ; and the chief purport of the caſe is to ſhew, | 
ut one who having a felon in his, houſe, voluntarily ſuffers 5 
I to go at large, is not guilty of a felonious eſcape, unleſs ne 
arreſted him. To which may be added, that (i) Lambard (i) Lamb. B. 
knot fay generally, That all thoſe who receive a felon, know- * f 289. 
bim to be ſuch, are acceſſaries after; but all thoſe who felo- 
ully, and with an evil mind receive a felon, &. And Sir = 
ward Coke, in his (k) ſecond inftitute, deſcribes ſuch accellaries (c) Page 183. 
wle who knowing a felony receive the felon, and not only 

ceal his offence, but favour and aid him, that he be not known, - + + 
Un his () third inftitate he ſaith, If one receive a thief, and () Page 134. 
ad maintain bim in his felony, he is an acceſſary; by which © 12 Pa 18 
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rellons it ſeems to be implied, That there ' ought to be ſome 
Fr arcunſtance belides that of the bare ſuffering -of a per 


hon to be a felon to be in one's houſe, to make a man an 
ary. . | 1 


132 However, it ſeems to be (m) agreed, That no (m) Sum. 218. 
Ft be adjudged an acceſſary ra a felony for receiving 1 Hale620,621. 
13 * * * - » * 6 
u nouſe a perſon under bail for ſuch crime, or for reliey- Pn . 108 
With mo ; , . i Crompton 42. 
ney or victuals a perſon ſo bailed, or in priſon; and jarmalr e. 108. 


reg i . . 
don given by (n) Dalton is, becauſe the felony cannot Crompton 4%. 


or V 

On I : ka . ' . * - 

he fel nceaied, nor the trial hindered by it. And if this be a Eb. B. 2. 

| Cent reaſo W EY . -f.209. are tothe 
hs Mm * hy may not any other receipt or relief of tune pulpolt. 
t lor , if ereby the telony is not concealed, nor the trial, &c. 


G's © hindered, 
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6. 8 | 2 . A Ls * a nd 17 
_ (a)26AMizeg7. hindered, come under the like rule? as it ſeems 


B. Corons 103. Ft CATS WT IS: 41 
Foren 653 That rhe ſending a letter to procure the deliverance of a felon 


. . 


8 ry. 219. benefit of clergy, ſhall do; and even th 10 . 
1 HAIG Gt. o pe Late, ow: e [c] adviſing his frien 


3 Inft: 139. 
Lamb. b. 8. 
f. 289. 290. 


fees rin and_chongh they 6 ot cond rv ee 

H 4 2 +4 Q ; 
605 25 effectual. Alſo it ſeems to be agreed, That the ſuffering a ſelo 
(al 


OF THE ARRAIGNMENT or THE Bk. 4 
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[a] agreed 


or the inſtructing him to ſb] read, in order to entitle him to the 


to perſuade witneſſes not to come againſt him at his trial; a 
. alſo the [d] labouring of witneſſes in purſuance of ſuch advice 
And yet the two. laſt of theſe pradtices are certainly very biggi 


trial, yet are the moſt likely means to make it fruitleſs and in 


#) 3 Latt. 139. to eſcape ſe] without arreſting him, [f] or the bare concealneni e 
(e Sum 219. of a felony, though they are erimes of a very high nature, M bbe 


1 Hale 618. - 
Sup. ſect. 10. 


1 
Moor 8. (f 
(s) Aleyn 57. 
Style 91. 

C. Eliz. 888. 


not make a man an acceſfary. ö noi 
ih Wa IL - ' 4 r4 Ri 1 T 1 

f 9 = D) fel 

) Sup. ſeA,' 10. 27. B. 1. c. 69. | Fs, 6 


£ Aa & 


| Sect. 30. Alſo I take it to have been generally agreed, be. ® 


fore the ftatute of 3 & 4 Will. & Mar. c. 9. Thar neither th 


Yelverton 4, f. receiving of Ig] other men's goods, known to have been ſtol lt, 
Lamb 490,291. nor the taking of one's [h] own goods again, from one that ha 1 fel 


1 R. Abr. 68. 
Summary 218. 


r Hate619;640, taking of any other [i] reward on ſuch an agreement, did un 


ſtolen them, on an agreement not to proſecute him, nor hin. | 
lat dut 


25 K. 3. 39. a ma an acceſſaty to the fflony, unleſs he. alſo hail reit =, e 
Ab. P Cor. 126. /ief. But now it is enacted by that ſtatute, and by 5 Ann. har, 


27 Aſſi ze 69. 


Ab. F. Cor. 208. 31. f. 5. Thar if any perſon or perions ſhall buy or recvMilry of 


B. Cor. 114. 
Con. Cromp. 


42, 43, 390. 


It is made a 


Qu. Crom. 42. 


22 Aſſi ze 88. 
Sumaacy 219, 


any goods or chattels that ſhall be feloniouſſy taken or toe ler 
from *any other perſon, knowing the ſame to be ſtolen, he e ha | 
« they ſhall be taken and "deemed an acceſſary or accefſaries n bend 
5 ſuch felony after the fact, and ſhall incur the fame puniſhmeWWirer of 


—_ S. P. C. 43. 4 2; an acceffary or acceſſaries to the felony, after the fel eace it 
( roy brag „committed.“ Aud it is farther enacted by 1 Annz, c ra nag 
Dalton c. 108. That ſuch perſons may be proſecuted for a miſdemeanor, re ac 
Moor 8. « fore the principal ſhall be convicted, as ſhall be ſhewn more Angers tc 
Sy — large in the following part of this chapter, ſect. 44. 
hy Alz. 25 : Vide Noy yo. [i] Sum 130. | 3Inft. 134, 138. B. 1 c. 50. led 56, 
C n. Cromp. 42, Lambard 290. 2 And. Qu. Moor 8, aud Dalton c. 105. Vide Bk . oY 
£3 app. 8. For the offences in buying and receiving ſtolen goods, vide book: 1, ch. 56. 4b. Sg 
(k)VidePlowd. | Seck. 31. It doth not ſeem to be ſertled, (k) W _— der an; 
476. ceipt of a felon who is pardoned by the king, but {1111 hab b tal! ne 
Dalton e. 108. an appeal, may not make the receiver an accetlary. 2 recei; 
29; , ciog, 
(1)S. P. C. 41 Sea, 32. As the ſecond particular, ig. We Ay one 
Summary 218. neceflary that a man know the felony, in order to 0 "i uſly, th 
t Hale 622. an acceſſary by receiving the felon ; there can be no Col y der be | 
(n)) H. 6,42. that it is neceſſary that ſuch receiver have () notice * enicſce 
e felony either expreſs or implied; and there'ore it 1. the * ay other 
B. Cor. 120. form of all ſm] indictments and appeals In againſt 1 A farth: 
hee wh aſter the ſaQ; expreſs to charge them with having we, | 
285, 429. 


(o) Raſtal 43, 54, $4 Co, Eat, 86, 57. 
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thar the perſon received by them, had committed the principal 7 
ſelony. 1 „ | 


vel 33 hut it is not clearly ſettled, Whether in ſome caſes 


. 


mioplied notice of the felony be not ſufficient for this purpoſe ? 
V where a man receives a perſon attainted of felony, in the ſame 


mary wherein he is attainted, in which caſe it hath been (2) 96. 


bolden, That he is an acceſſary to the felony, whether heed Comnton 43. 
ually notice of, the attainder or not; becauſe it appears by 5 = 
ater of record in the ſame county, whercof every man is fu Jg. 33% 


2 „Ce, 377. 
obe coauſant. But to this it may be anſwered, That felony Nalton c. 1c 8. 
aplies in it ſomething of wilfulneſs and baſeneſs; ſomethirg Q. 7 H. 6, 
flo animo perpetratum; and that ĩt would be extremely hard, 40 43- 


(Co. Litt. 391. 


uch a forced way af reaſoning, to preſume a man guilty of ) 8. P. C. 41. 

who probably may be entirely innocent: And to this opinion Dalton «© 108. 

he greater number of (e) authorities ſeem to incline. Lamb 293. 
Summary 218. 


$, 34. As to the third particular, wiz. Where the receivers 


a felon ſhall be excuſed in reſpect of the relation cney bear 10 (*) Lamb. B. 


C 


n. It ſeems agreed, (d) That the law hath ſuch a regard to Blact B. Ry : 


lt duty, love and tenderneſs, which a wife owes to her huſ- 32. f. 9 
Ind, as not to make her an acceffary to felony by any receipt DT e. 108. 
hatloever given to her huſband. , Yet if the be any way ren 
ity of (e) procuring her huſband to commit it, it ſeems to Compton 42. 
tke her an acceſſary before the fact in the ſame manner as if {<Q 22, 


e had been ſole. Alſo it ſeems agreed, That no other rela- hd 3 


on beſides that of a wife to her huſband, will exempt the re- ſeck. 9, 10. 
ver of a felon from being an (f) acceſſary to the felony. From (e) BraQt. I. 3. 
mce it follows, I hat if a maſter receive a ſervant, or a ſer- © 32, fect. 9. 
ta maſter. or a brother a brother, or even a huſband a wife, D«ltou c. 108. 
are acceſſaries in the ſame manner as if they had been mere See B. 1. c. 1. 


angers to one another. — . wh 
If) Dal c. 108. 
Crompton 42, ſeRA. 22. Summary 219. S. E. C. 26. 


ect. 36. As to the fourth particular, dig. Haw far the fe- (2) 21 H. 7. 34. 
muſt be complete at the time of the receipt, to make the See P. Col. 64. 
er an acceſflary. It ſcems to be cicarly agreed, (g) That a 5 

a all never be conftrued an acceſſary to a felony, in reſpect Crompton d 2, 
e receipt of an otfender, who at the time of the receipt was Dione, 108. 
leon, bat afterwards becomes ſuch by matter ſublequent; 3 B.. 
FITC one receives another Who has wound od (5) 2 perſon dau- (h ) Sup. c. 18. 


ul, that happens to die after ſuch receipt. For though che f<&Q. 13. c. 19. 
nder SEN, . * 2. 
4 be for ſpecial reaſons 'adjudged to ſome purpoſes guilty b 25. 
home 3 . — i 

MICIUe 45 iti, vet he ſhall not be fo efteemed in reſpect 


Bs nb. 23 * . | A 
others but himfelf ; for fictions of law ſhall never be 


led 2 172 1 1 
* daan the reaſons which introduce them neceſſari! y 


22 Having 


(aJS. P. C. 41. 


Summary 218. 
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cipal hath appeared. —3. Whether a perſon charged as acceſſa ect. 

to more than one, may be tried before all rhe priucipals have befor 

: peared. —4. Whether the principal and aceffary may be bwMiMrricty 
tried by the ſame inqueſt, and in what manner they are ty hat wh 

rried.—5. In what manner the acceſſary ſhall be tried, we b) c 

| his offence ariſes in a different county from that of the principa nptori 

ee VVV | nitted ( 

r. Se, 36. As to the firſt point, vig. How far it is neceſſe fore 01 
_ 1 1 = that the principal be actually attainted (a) or convicted bh uoned. 


2: Aſſize 


14, and che the accefſary ſhall be proceeded againſt ; It ſeems clear, Thy = 
at, 1 


notes to the | whatſoever the nature of the felony be, if the principal be 1 


Sd ; N R : « a, 4 C 
wn, "0 theſe ſuch manner (b) acquitted of it, (e) whether at the ſuit of ti A 43 
(b) F. All. 291 king, or of the party, that he may plead ſuch acquittal in * 
Oonſpira. 4. bar of any ſubſequent proſecution for the ſame felony, the a 6 J. ; 
en 25 ceſſary ſhall hor be arraigned, but ſhall be diſcharged, acco . F. c 

| 8 P.C ; by 48. ing to the rule, abi factum (e) nullum, ibi fortia nulla. 2 25 
Sup. c. 23. ect. | | | ; oh a 
140. F. Corone 222. 23 H. 6. 1. 29 Aſſi ze 89. Raſtal 37. Raymond 477. F. Off, de Courty 0 
(c)F.Cor, 277. (d) Vide ſup. c. 23. ſect. 142. (e) 4 Coke 43. S. P. C. 47. | of 4 

| EFTEN | | + 3b | 1. 3 ddt atter 
0 Saert. 3). How far the acceſſary ſhall be diſcharged ups eyickion 
„the principa's being found guilty of manſlaugbter, &c. hath be Ec. 
already thewn, ſection twenty-four. | 
Sec It 1 tain that the exigent ſhall not be avail; e 
Sed. 38. It is certain that the even Th 5 . 5 
againſt the accefſary before the principal is attainced, as hat rope 18, 
| been more fully ſhewn, ch. 27. ſect. 128, &c. 5 

„ = Sect. 39. It ſeems alſo to be clear, That where the hu 43 

03] B. App. 19. . . i p . ] 5 c the of . 
(80 2 Int. 164. QUITEs the attainder or conviction of the principal pecore tte 42. e. 
Plowdeng8,99- ceffary ſhall be convicted, it requires that ſuch attainder ed ot 
Summary 221. conviction of the principal be on the (f) ſame ſuit, and jor 0 trily ch 
1 as in lame crime, of which the acceſſary is to be convicted ; for . el to ler 
7 H. 4. 27. agreed, That an attainder of the principal at the {uit of the i al q 
Dyer 133. king no way helps the proceedings againſt the acceſſary at th A ma 
oy 40 fr 25: ſuit of the party, and ice converſy : Allo it ſeems to be agre0 ddereof, 

4 221. £ : *. 4 £ 6 17 

1 Hale Ag. "That the attainder of the principal of one felony 1s no N * t 
22 Aſſize 40. material as to the proceedings againſt the acceſſary for another. 1 wh 
„ -Sett.:4o. But where the principal is actually actin Oe lame. 

) F. Coro. 58. , 1 ſelonv with which the cc ad my 
(Corp. 59: though erroneouſly, of the ſame felony with v 


2 R. 3. 21, . — . . A 1 h inder wh 
0 k at juch attal N 
Summary 222. ſary is charged, it ſeems (1) agreed, Th 1 


223. it ſtands unreverſed, is as ſufficient for this purpoſe BY * 
2 Iaſt. 184. have been if there had been no error 1n it. Vet it ſeems 


Crompton 43. | Xo. : 1 44 
* , H. 4, 16. 9 Coke 68, 119. (K) Summary 164, 205. B. Cor. 156. 15%: buyers 
9. Cromp. 41. i R. Abr. 777. 9 Coke 119. F. Mordanceſtar 46. d away 


cert 


0 %% "PRINCIPAL any ACCESSARY. 


ertain, That if the principal be attainted, and then the acceſ- 
fary, the reyerſal of the attainder of the principal ip facto re- 
f verſes the attainder of the acceſlary and that the heir may 
ue an aflize of mortdanceſtor againſt the lord of the fee, having 
entered into the lands of ſuch an acceſſary, as having eſcheated 
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2 _ — — > 
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him by reaſon of the attainder. | 


lar ſt. 41. It ſeems to have been in a great, meaſure ſettled we NS 
before the ſtatute of 1 Anne, c. 9. notwithſtanding the great B. FA 86- 


Lo ei of opinions in the old books concerning this matter, 52 4. 27. 
0 þ hat wherever the attainder of the principal was prevented by E. Corone 378. 
; | | : * * Conſpi. 4. 
reds (b) death, or (e) ſtanding mure, or challenging (d) per- Reſpind. 38. 
pa wptorily above the number allowed bim by law, or being ad- F. N. B. 118. 
nitted (e) to the benefit of clergy, or (f) pardoned, whether Summary 221. 
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lore or after his conviction, the acceſſary ſhould not be ar- — 12 . *. 0 
elo ügned. 21H. 7. 31. 15. 


ze 40. (e) Summary 221. 2 Inſt. 234. Con. F. Cor. 58. Qu. 8. F. C. 47. 
d)Stat, 1, Anne, c. 9. Qu. S. P. C. 47. F. Corone 51. 3H. J. 12. (e) C. Eliz. 
be 4, 4 Coke 43, 44. Summary 221. 3 Inſt. 114, 139. 3 H. 7 1. C. Car. 566. 80g. 
if ü mp. 43, 44. Raymond 477 F. Corone 145. 176. 193. 252. 376. 430. B. Cor. 18. 
0 ( 1. 53. 101, 152, 138, 18 Aﬀize 13. 26 Aſſize 27. 5 Aſſize 5. 7 H. 4. 16. 
. Cle-2y 1s. Con. F. Cor, 88. 53. 270. 466. Crompton 42. 10 H. 4. 15. B. Corone 
ne at . 3 H. 7. 12. S. P. P. C. 47. H. 48. (t) Summary 221. F. N. B. 118. C. Elia. 
ecord 1, FP. Corone 33. F. Confpi. 4. 33 H. 6. 1. B. Corone 18. 4 Coke 43: 44, s Inft. 
3% Cromp. 44. 3 H, Talk, 7 H. 4. 16. Raymond 477. Qu, Cromp. 42. 0. 47» 
on, F. Corone 151, 260. B. Corone 70. Aﬀize 14 Vide Dyer 88. 
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ec. 42, But it ſeems to have been generally agreed, (g) (g) c. Elz. 
at after the principal is actually attairted, whether after a 541. 
pyiction by verdict, or by (bh) outlawry, &c. his death or par- 4 Coke 43, 44. 
. ummary 221. 
Raymond 477. 
| Con.F.Cor450. 
Coke 43. Dyer 120. F. Cor. £8. 93. 40 Aſſize 6. 43 E, 3. 17. 3 H. 7. 1. gH. 


A . 2 B. Corgne 16. 5, B. Mainpriſe 38. Con. as to abjuration, 7 H. 4. 16. B. 
S ma oc 18. Pg | 
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* 0, &c, ſubſequent, will no way avail the acceſſary. 
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E . 63. And it is enacted by the faid ſtatute of 1 Annæ, 
the 2 c. par. 1. Thar if any principal offender ſhall be con- 
er ed of any felony, or ſhall ſtand mute, or ſhall peremp- 
for ry challenge above the number of twenty perſons, return- 
friere on the jury, it ſhall and may be lawful to proceed 
| inſt any acceſſary either before or after the fact, in the 

ame manner as if ſuch principal felon had been attainted 
agree ttereof, notwithſtanding any ſuch principal felon ſhall be ad- 
way mitted to the benefit of his clergy, pardoned or otherwiſe 
athe! 2 before his attainder; and ſuch acceflary ſhall ſuffer 
wine ſame paniſhment, if he or the ſhall be convicted, or ſhall 
| A mute, or peremptorily challenge above the number of 
f vb menty perſons returned to ſerve on the jury, as he or ſhe 
t wo Wd have ſuffered if the principal had been attainted,” _. 
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U o And it Is recited by the ſame ſtatute, par. 2. That 
3 and receivers of ſtolen goods had oftentimes con- 
aud concealed the principal felons, ſo that they 
cert Gg 3 | could 
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could not be convicted of ſuch principal felony, and thereb 
fuch buyers and receivers had eſcaped all manner of puniſh 
ment, which had greatly encouraged the buying and recen, 
of ſuck ſtolen goods,” and" thereupon it is enacted, „ That 
«ſhall and may be lawful to proſecute and puniſh every ſud 
e perfon or perſons buying or receiving any ſtolen gonds 
* knowing the ſame to be ſtolen, as for a miſdemeanor, 10 U 


„ puniſhed hy fine and impriſonment, although the principe 
«felon be not convicted before of the ſaid felony, which ſpal 
* exempt the offender from being puniſhed as acceſſary, if t on 
6s principal Mull Be afterwards convicted.” | ; h 
i By4Geo.t. + It is alſo provided by 5 Ann. c. 31. 1. 6. © That if wii... 
= hr 4 ee dr * ſuch principal felon. can? be laben ſo as to be proſecuted a "FM 
| _ 5 * convicted, it thall and may be lawful to proſecute and puniſſ bs day 
ported fot four- © every ſuch. perſon and perſons, buying or receiving any good q We 
1 teen de « ſtolen, by any ſuch principal felon, knowing the ſame to by \ unle! 
1 ben 5 © « ſtolen, as for a miſdemeanor, to be puniſhed by fine aud in b 
"A | F priſonment, or otlier ſuch corporal puniſhiment as the cou it 1 
" 1 & ſhall think fit to inflict. although the principal felo» ve din = 
= -/ | * before convict of the ſaid felony, which ſhall exempt the offend 4 be 
| « er from being puniſhed as acceſſary, if ſuch principal jeu. bp. 
i ö „ ſhall be afterwards taken and convicted.” | Corone * 


3, 224. 


Upon theſe ſtatutes it has been decided, that it is in the election of the proſecutor to proce Corone | 


either immediately for the miſdemeanor, or for the felony when the principal is taken 
Lord Raymond 1350. and in the firſt caſe it is not neceſſary to aver, chat he could not! 
taken. 8 Mod. 264—But Mr. Juſtice. Foſter denies this caſe, if taker-in its full extent 
be law; and contend-., that where the, principal is amenable, the piofecutor hath no optio "TY 
but muſt proceed againſt the receiver for the felony, Foſter 374. And in the caſe ith da 
King v. Wilkes, at Warwick aſſizes, a caſe was referved on ap indiftment apainſ a receive Mathe 
for the miſdemeanor; and the court held the indictment good, as REASONABT.F PYIDEN | opinion 
WAas GIVEN THAT THE/PRINCIPAL COULD NOT BE TAKEN AND PROSECUTED, 3 
TS nn Convicted, .. ns 


f. 46 
aged a 


More tha 


„ The « 


+ And it is enacted by 22 Geo. 3, c. 38. © That mal 3 
te caſes whatſoever, where any goods or chattels (cxcepi lead 4 vin 
iron, copper, braſs, bell metal and ' ſolder (2) ſhall uv og 
© been feloniouſſy taken and ſtolen, whether tlie offence ſhal M1 | a} 
% amount to grand larceny or ſome greater offence, or to pet 4 80 
« larceny only (except where the felon ſhall have beer ee 
convicted of grand larceny, or ſome greater offence), ese, C 4 
„ perſon who ſhall knowingly buy or receive any ſuch coil (pe: 
hy and chatrels, : may be proſecuted for a miſdemeanor, I bred 15 | 
i * ſhall be punithed by fine, impriſonment, or whipping, a5 0 be. ya 
= „court of quarter ſeſſions, or any other court ſhall think * e of hot 
0 TP « inflict; althongh the principal felon or felons be not befor 0 


(z) Vide Bk. x. 
p. 232. ſect. 2. 


N 
- 


Cipal felon ma . ; ; ber Utainteg 
lag "tence. convicted of the faid felony, and whether he, ſhe, or tbe Ja eng 
d larcei ry to tf 


1 
; 
| 1 » a * , wie 
1 | againſt the re- © or are amenable to juſtice or not (3).——And in ae 
—— | 
; | 


cetyer upon b the felony actually committed ſhall amount to gr#7 


this at; Ad- perſon de to f 


1 i ö , 4 | 7 
3 © 0 GFerce:. ron or 
WW Judged by all or to ſome greater offence and wherein the 27 N. wel; „ 
WO the judges actually committing uch felony ſhall not be - te 
| inthe cafe of « ed, ſuch offender or offenders ſhall be exempted ''0 0 
Rex v. Hlaſlam, | | « punk 


26 Geo. 3. 


4 
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hed as acceſſary or N if ſuch principal felon or For the autho- 
4 felons ſhall be afterwards convicted. — Provided, par, 6, that fie off 
pts act ſhell 2 en former law againſt this offence, —_ pawn- 
and that offenders puniſhed under this act ſhall be exempted brokers, &e. 
« from puniſhment under any other act for the like offence.” by the ſubſe- 


1 . 


' ſequentclauſes 
| K. : merely © tree + 4 \ ' of this a$, vide 
4 | „ Bk. x. p 236. ſeck. 12, 13, &c. 


St. 45. As to the ſecond point, wiz, Whether the accef- (a) B. Cor. 11. 
ry ſhall in any cafe be arraigned or tried before any princi- 20. 118. 

fl hath appeared: Notwithſtanding,the numerous (a) autho- wr 37% 

ties in the old books, that an acceſſary ſliall not be compelled Ban”, 28.1 39; 
anſwer before the principal have appeared and anſwered, 1 14% 143. 
ike the contrary opinion to be in a great meaſure (b) ſettled at = Re'p, 38. 

bs day. And yet it ſeems to have heen always agreed, (c) That F. Cor. 33. 82. 
6 plea cannot be tried before ſuch appearance or attainder, 90, 135, 136. , 

| unlefs he deſires it himſelf; in which caſe it is agreed, That OO 350. = 
c may be tried without the principal, according to the rule 44 F. 3. . 
lt quilibet poteſt renunciare f uri pro ſe introducto. 9 E. 4. 48. ö 
. 3 7. 25 E. 3. 44. 40, A ſſize 8. 25. B. Appeal 9. 189. 2 R. 3 1 14177 
58. S. P. C. 46. Tis ſaid that the law was lo ancientiy, but at it is now chang- 
et Dalton, ch. 108. ſeems to be ſor the old opinion. (b) Sumrary 222, 9 H 4 o 
Corone 77. B. Appeal 28. S. P C. 46. (e) Summary 222. 1 Hale 623, 2 Hale 
3 224, B Appeal 28, 9 H 4.3. F. Coron- 77. S. P. C. 46. 1 Ang: 109. (8) 
Corone 12. 124. 463. Summary 223. S. P. C. 46. ; 


2 


procee 
4 07. 46, As to the third point, wis. Whether a perſon 
ent; rged as acceſſary to more than one principal, may be tried 
* re ali of them have appeared: It ſeems to be holden by Sir 
e erbec Hale, agreeably to what ſeems to be the ſtronger 
de opinion in Ploxden, That if a man be indicted as acceſſary le) Sum. 222. 
ere than one, and one of the principals appear and be con- 5 p = 

„ The court may, if they pleaſe, try the acceflary, as be- LE 77 00 
in A ccetary to ſuch principal, and alfa condemn him, if the ; 
«ob: bund againſt him; and. if it be found for him, may 
auß rs arraign and try him as acceſſary to the other when 
e f bet appear. But the contrary opinion is certainly ſup- 
"pet ted great (g) authorities, neither do I find any inſtance in 
ee ok wherein the court hath actually proceeded to the 
er en acceſfary in ſuch a caſe before all the principals have 
goa *Ppeared, or been attainted : And (h) unleſs there be 8. 5 
7, an very particular circumſtances in the caſe, it cannot be (8) wel 3 
e bor chat it will be a weighty motive to induce the court cited to ſection 
mY eretion to reſpite the trial of an acceſſary, to ſhew that 47- . 
w of thoſe to whom he is charged as an acceſſary, are nei- be Kan 
der, ented, nor have appeared; for it muſt be owned, That 7H. 4. - 


da ſtr ke > — — 2 24. 22 38 
whe dong ovjection againſt the trying him immediately, as K<ilw. 107. 


es ny to thoſe who do appea | (h) Plow. 99. 
| Y "Av e | o appear, that thereby the country may, H. 4. 36-5 
perlo f e trouble of attending two trials where one might | 

ori ell; and the perſon tried may be ſubject to the hardſhip N 


| bei „ an 


Jn (ht 


» 


= 
ER — — —H 


* : 3288 * * * e 8 , 
. 4 2 
4 — 4 
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222. F. Corone 10. Raſtal 80, 51, -52, 84. 9g C 
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And. hazard of two trials for his life; which is Cinnary toth 


. L34$o6 general courſe of the law (as ſhall be more! fully hems 


dhe chapter concerning the-plea of auterfoits acguit); whe 


— 


the trial ſhould be deferred till all the principals be ain; 
"+; +47 5 Principals, and a perſon be charged as acceſſary to be of hp 

- + 4:-74: 4 only, it ſeems clear, That it is no objection againſt hi; hoy 
nn ts ect tried as acceſſary to ſuch a. principal, that the others wen 
. 52 0 bY Be appeared, nor are attainted, &c. | | 


Foltet 361, appear, he would be tried but once. [2] Bur if there he {ww 


. o 


act. 47. As tothe fourth point, wis. Whether te pri 
. Soi, 222. and acceſſary may be both tried by the ſame i | 
(b), Saw, 222, and acceſſary may be, both tried by the ſame inqueſt, ud 
| \ Fe Sadr, what manner they are to be tried. It ſeems (b) to be ſettlel 
Dyer e this day, That it the principal and acceſſary appear tozzk 
2 laſt. 184. and the principal plead the general iſſue, the acceſſzry ſh 


7 , 


= E-3: 94 be put to plead alſo; and that if he likewiſe plead the gene 
17 e BO; iſſue, both may be tried by (c) one inqueſt; but that f 
8. p. C. 46. A princper muſt be d) firſt convicted; and that the jury i 
Raſta! 50. 52. be charged, that if they find the principal not guilty, they f 
$4. de beg find the acceſſary not guilty, But it ſeems agreed, That if 
F: Milnbrite 4; principal plead a plea in bar, or to the writ, the accefſiry f 
Cod, Bratt 15 not (e) be driven to anſwer till ſuch plea be determined (h. 
139. 142. 1438. f | ww 
44 E. 3. 7. FE. Corone 82. 99. 138. 216. 350. F. Treſpaſs 199. 40 E. 3. 42. % 
3. 44 40 Aſſize 25. 44 E. 3. 8. B. Appeal 9. F. Corone 14. 118. F. Ming 
2 R. 3. 21, In all which, bo:ks it- ſeems to be holden, that the acceſſary is a a. 49. 

llable to anſwer till all the principals be convict. (c) See the book cited to letter h U BP 
Cor. 10. 7), 82. '96 H. 4. 3. 7 H. 4. 36. 3 120. S. P. C. 46. (d) Sung 3 
Ke 117. (e) B. Peremp. 42. 1 n appea 


d that of 


184. S. P. C. 46. Foſter 36e to. 368. Ke he part 
up 0 Nd ee nt e | | painlt tl 
(4) Where the pripcipal and acceffary are tried by the ſame inqueſt, the accu. lace the 


enter into the full defence of the principal, and avail himſelf of every matter oi la ant 0 
every point of law tending to His acquittal; and wheo the acceſfaty is tried after ihe nom an 
viction of the principal if itjhall come out in evidence that the ofterce of Which the chin th 
pal wa. convicted did not amou''t to felony in mim, or not to that ſpecies of ſebhm mitte 
which he was charged; of If it ſhall manifeſtly appzar in point of fad that he was ig Ta 
the acceſſary vught to be àcquitted. M' Daniel's Caſe. Foſter 121. 10 State Trizs4 as 
Foſter's Third Diſcourie 36g. and Srnith*s Ca O. B. 1784. p. 69—lt is alſo 5410, _anner a 
the production ot the record of conviction of the prigcipal is ſufficſont to put the acl n com 
upon his defence. Foſter 363. But it ſeems, that ſome additional evidence is neceſuſ taken 
that purpoſe, in order to apply and connect it with the cate of à priſoner indifted 25 a ec 
ſary; for a bare unqualifiedrecord can only be evidence againſt thoſe who are parties len of {y 
O. B. 1784. p. 474. Foſte: 365. e 0” ea of ne 


(f)444fize16. Se. 48. As to the fifth point, gig. In what manner the a, 50. 


43E. 3 17. 40. ceſſary thai! be tried, Where his offence ariſes in 2 dit I murd 
F. Cor. 93 county from that of the principal; It ſeems to have been one cou 


B. Cor. 128. agreed anciently, That by the common law, if a town exe IT} or ac 


45 * 95 into more than one county, and a, felony were comma or fei 
Bat 8. P. C.6z that part of it Mpich lay. in one county, and there were taken 
this caſe icems ſaries in that part of it which lay in another county, an #| nſtance, 
to be cited may be brought againſt the acceflaries as well as the pri jultic 


Wi $1 ſome 


doubt, in that county in which the principal felony. was cc" uty wh 


and where the counties were at a diſtance, it ſeems tit f 


—— — —— —— — 


F: was committed 31 becauſe in an appeal the trial may be Dyer 38, 39, 
* * ry returvad from each county. But Where one ef the' * "> 
* ties cannot join with any other in taking an inqueſt ; 4s 3 

thy of London, &c. it Ib] hath: been adjudged, That am appeal B. Cor. 1 3 
bei aft the acceſtary could not be brought in either. Alfo, B. Appeal 7. 


inc rent county from that of the principal, whether it could be there * opi- 
* ted at all; becauſe the county in which it aroſe could not N ciſe 5 ies 
tied conulance of the principal felony ariſing in another county, ſhall'be ſeveral 
ut which they could not find that of the acceſſary. apPenleintheſe- 
9 | 1 1 | A „ een ein bn sveral counties. 
IN now one appeal is ſufficient in the caſe of murder, by force of 2 and 3 Ed. 6. 24, ſet 


obably. argued, (a) That an appeal migbt be brought in fal 3 


17 The acceſſary in ſuch caſe is ſaid to be ihdictable in the county in which the principal 
. vas committed. But in che year book of 9 E. 4, 48, 1; abridged. F. Cor. 33. and 
5 dis. $2. the acceſſary was indicted in the county in which he was acceſſary, and the 
ty wrote to the juſtices of the county wherein the principal felony was committed, to 
17 6 whether the principal were indicted before them. And in! 8. P. C. 90. this caſe is 


3 0 0 


2. % 3 

pre LIE SL 3 E 

gat ed, 49. But theſe matters are fully cleared by the ſtatute 

3 (OS and 3 Edw. 6. c. 24, by which it is enacted, par, 3. That 12 Will. 
N appeal of murder may be ſued in the ſame county Where 466, 494. 


de party feloniouſly ſtricken or poiſoned ſhall die, as well 
panſt the principals as acceſſaries, in whatſoever county or 


oe hee the acceſſaries Nall be guilty ; and the juſtices before 
.o any ſech appeal ſnall be commenced, ſued and taken 


hin the year and day after ſuch murder and manſlaughter 

mitted and done, ſhalt proceed againft ſuch acceſſaries in 
1 bme county where ſuch appeal ſhould be ſo taken, in Jike 
415% anner and form, as if the ſame offence of acceſſaries had 
n committed in the ſame county where ſuch appeal ſhall be 
taken, as well concerning the trial by the jurors, or twelve 
en of ſuch county where ſuch appeal ſhall be taken upon the 
lea of not guilty, as otherwiſe.” | R 


d 10 
arties 10 


7 f. 50. And jr is farther: enacted, Par, 4. That where 
die 


murder or felony ſhall be hereafter committed and done 
e and another perſon, or more, ſhall be acceſ- 
rt or fel ellarles in any manner of wiſe, to any ſuch mur- 

sony u any other county, than an indictment found 
wen againſt ſuch acceſſary or acceſſaries upon the cir- 
1 ſuch matter before the juſtices of peace, or 
"urn or commiſſioners, to enquire of felonies in the 
nere Juch offences of accefſary or aceeſſaries in any 
| manner 
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#65 1 2 1 : | 
% manner of wiſe ſhall be committed or done, ſhall he a; 

1 1 and effectual in the law, as if the ſaid principal offence i | 
Fre 17 (-) peen committed or done in the ſame county where het. ) fup! 
T indictment againſt ſacl acceſſary ſhall be found: Ang thi dra 
« juſtices of 'gao-delivery, of oyer and terminer, gr ry Ph put 
them, of or in any ſuch county where the offence of any Unt 
«zcceflary ſtiall be hereafter committed and done, upon fat ich 
them made, ſhall write to the cuſlos rotulurum, or keeper 
e the records, where ſuch principal ſhall be attainted or c cale 
; % to certify them whether ſuch principal be attainted, convid 


„ 'or otherwiſe diſcharged of fuci principal 1eluny ; who, oer. 
* ſuch writing to them, or any of them, directed, ſhall lea 
«+ ſufficient certificate in writing, under their ſeal or ſeal ſe wor 
the ſaid juſtices, whether ſuch principal be attainted, co nultices 


«© or otherwiſe diſcharged, or not: And after they that ſo (ire ar 
* have the cuſtody of ſuck ' records, do certify that ſuch prin | 
pal is attainted, convicted, or otherwiſe diſcharged of ſu 
offenee by the law ; that then the juſtices of ga0]-delivery, 
«of over and terminer, ur other thereto authoriſed, thall py 
*'ceed upon every ſuch acceſſary, in the county where ſucks 


lung ca. 
Ite by a 


te are, 


, eeſlary or accefſaries became acceſſary, in ſuch manner le Cuſt 
„ form, as if both the ſaid principal oftence and acceſſaty t do 
been committed and done in the fame county where the on" thoſe 
of acceffiry was, or ſhall be committed or done: And i or 
every ſuch acceſſary ſhalt anſwer upon his atraignmen, at re there 
-.- receive ſuch trial, judgement, order and execution, and þ Ca, 53. 
* fer ſuch forfeitures, pains ant penalties, as is uſed in af A be 
not orgy 


« caſes of felony ; any law or cuſtom to the contrary before ii N era 
* in any wiſe notwithſtanding,” '' Care in 

1 | 1.8.3 King's nan 
bl their 0 


Ia the conſtruction of this ſtatute, the following points ſe cl 
| A 7 aWriting 


molt remarkable, w.. 


$24, 51. Firft. An indictment againſt an acceſſary, in pu 
$ Coke 138. fuance of this ftatute, in the county wherein he was accelſ 
Vide fup. c. 25. ought expreſsly to recite that the principal did the felony in 
8 other county, and not barely thar he was indicted for it;! 
that is only an argument, and no direct affirination that hec 

it. 5 2 


ceſſirie 
It in the! 
likelihand | 
ſin anot 
e record x 
le matter 
Urari, bec 
the Cure 
Cauſe a dc 
ich cou 
nt below, 
of that C 
uch, it; 


(a) 3 Inft, 49. Het. 52. Secondly, The court of (a) king's bench, 10 
135. lation to a perſon, there indicted as an acceſſary in the 0 
ee 13. wherein the ſaid court happens to fit, to a felony in nd 
Summary 223, . F / x 1 pt 
See the notes county; and the lord (b) high ſteward, in relation to 5 
to ſect. 49. to be tried before the lords on an indictment againſt f 
3 (d)as acceſſiry in one county to a felony in another, are 4 
75 , 49. the purview of the ſaid ſtatute ; not only becauſe it by 
: medial law, and made to ſupply a very miſchievons 2 


> , 4 PE. . .». 4 * 5 4 45 yy 0 
the common law, which oftentimes neceſſarvy 9ccal 110 
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lure of juſtice; and therefore ought to have a beneficial. con- 
Aion ;, but alſo becauſe the court of kings bench being the 
) fypreme court of oyer and terminer, and gnol- delivery, may (a) Vide ſup. 
\rally. be included in the very words of a ſtatute which gives c 3. ſect. 11. 
juſtices uy new. power; or if it be not thought to be ſtrictly 
Ana the words, it is at leaſt within, the meaning of them, 
lich otherwiſe. would give a higher privilege to an, inferior 

than to a ſuperior: And the like in effect may be ſaid in 
caſe of the lord (b) fteward, who by the words of his com- (b) 3 Inſt.: 36. 
on, as well as the nature of the thing, ſeems to be a juſtice 1 
ger and terminer, and within the very words of the ſtatute, 
ar leaſt within the meaning. To which may be added, that 
ſe words in the latter part of the ſtatute, That then the 
ices of gaol- delivery, or of oyer and terminer, or other, 
here authorized, ſhall. proceed againſt ſuch acceſſaries, &c. 
n plainly to imply, That ſuch other ſo authoriſed may alſo 
uber a certißcate of the record relating to the principal; for 
1 king can be more natural than to expound one part of the 
bal dy another. As to the objection, That the words of the 
ſuck ene are, that the faid juſtices,. or two of them,” ſhall] write 
cad Ic cuftas rotulorum, &c. and therefore that the lord ſteward 
8 do it, becauſe he is but one; it may be (e) anſwered, (c) 3 Iaſt. 136. 
| r thoſe words are to be thus conſtrued, That where there 
two or more ſuch juſtices, they muft write, &c. but not 
re there is but one. ap He Ear. 
«53. Thirdly; Not only the juſtices of the king's bench, ( 
pleas before whom are ky ſtyled (d) placita — rege, 3 "0 
nt cram j uſticiariis, but any other juſtices, writing for a 14 Coke 32. 
lncate in purſuance of the ſtatute, ought to do it by writ in xv ng 
king's name, and not by a precept in their own names, and Joſt. 49, : 36, 
ints (Tr own ſeals, and the reaſon given by Dyer is, becauſe ſeems o make 

avriung from juſtices to juſtices. a6 5 - 


3 the king's 
bench only to write in the king's name. 


1e often 
And ti 
nent, 4 
i and! 
| in of 
fore ul 


in pl 


9 
acceſſa 


ny u 54 Fourthly, Where ſome of thoſe ſuppoſed to have 
ceſliries to a felony in a different county, are proceeded 
lt in the king's bench, in purſuance of the ſtatute, if there 
likelihood that others will be in the ſame manner proceeded 
tin another court, it ſeems moſt adviſible (e) to ſend (e) 3 laſt 49, 
b, in ie record relating to the principal by a ſpecial writ formed 3“. 
he cou the matter according to the words of the ſtatute, and not 
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no * becauſe that would wholly (f) remove the record (ij vide fap. Js: 
) a pe a 2 below into the court of kings bench, which c. 27. ſect. 62 | i 
inſt bl ue a doubt, whether either the court below, or that of ©? e 4.1 

ithl ich could Thr . 77 ko 87. $531: 
re Wil aps : certify 1t upon a ſubſequent writ ; for as to 153 
ns dow, it might be objected, That being no longer a 177 
defect Nh court, it cannot be certified by it; and as to the Ain 
2 neh, it might be objected, That the principal was nei- $1.10 
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OF STANDING MU TE. 


ther, attainted nor oonvicted there: Whereas the words of | 
ſtatute are, © That the juſtices ſhall write to the keepers of 
te records where ſuch principal ſhall be attainted or convide 


}, 30. 
» ſhall 


"RE FI, Jenance 
(a) 3 Inſt. 42. 


But, theſe doubts are avoided by ſa} direCQting a ſpecial wr be prof 
— the court below, on which a ſpecial certificate ſhall be nal * 
| ute,— 


purſuance of the ſtatute, and the record ſhall ſtill remain belo 


and confequently may be certified from thence on a ſubleque 446 


writ. 
r 3 2 EW PAN | If. 1 
* Murder how . And for preventing any failure of juſtice, and taking ay lad to 
- E 18 all doubts touching the trial of -rders, it is enacted by 2 6 ers mp 
wholly hap. 2. c. 21. That where any perfon ſhall be feloniouſſy frist 
pened in Eng- * or poiſoned upon the ſea, or at any place out of England, M {41d 
—_— “ ſhall die of the fame within England; or ſhall be ſo fri: : 2 
« or poiſoned within England, and die of the ſame upon t infiſts « 
“ ſea or out of England, an indictment by the jurors of MP”) pl 
county in which ſuch death, ſtroke, or poiſoning ſhall & eſter f 
„ tively happen, whether found before the coroner, or bei N to p 
&« juſtices of the peace, or other juſtices or commiſſioners » lame m 
„ have authority to enquire of murders, ſhall be good as y be who | 
, againſt the principal as the acceſſary; and the gaol- dene refulcth 
* * and oyer and terminer for the county, and aifo any ſuper Ws and 
| court, into which the indictmient thall be removed bye 


« fari, may proceed therein in all points, as if rhe fact had be 
* b « 1 = « wholly committed in the ſaid county. And the offenders i 
ts PREE one be eftitled to all and the ſame advantages, &c. except c 


* Jenges for the hundred.” a. 2. 
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CHAPTER THE THIRTIETH. 


OF STANDING MUTE 


AVING ſhewn in what manner a priſoner is to be 
raigned, I am in the next place to examine in what m. 

ner he is to be dealt with afterwards ; and to that end ſhall 

deavour to ſhew what is to be done with him. Upon his ſta 

ing mute. Upon his confeſſion ; and, Upon his. pleading: 


[12 Abr. 


And firſt as to the priſoner ſtanding mute, ! ſhall * 

1. Where he ſhall” be faid to ſtand mute. —2. How 621 

tried whether he do fo of malice, or by the ac of 1 

What ſhall be done where one is found to ſtand mute T2 . 

of God. — 4. Where he who ſtands mute ſhall 2 4 1 
the ſame execution, as if he had not ſtood mute, 20 


0F STANDING MU TE. 


hull be adjudgedto bispenanee.—f. Mhar ische nature of ſuch 


* 


ance 6. What he ſhall forfeit, and to whom -. Whether 


A proſecutor of an indictment or appeal of larceny be entitled 
˖ ireftirurion of the goods ſtolen, upon the defendant's ſtanding 
8 ue 8. Where one that ſtands mute ſhall have the benefit of 0 
1} 4 ; ; | 8 B01 2 NH eus DIt5 ; 
to the firſt poi e An) Dyer 49. 
L8. 1. As to the firſt point, dig. In what caſes a man ſhall 241. 
| ſald to ſtand mute : I take it to be agreed, That he who an- 2 Hale 36, 
rs impertinently, or ineffectually, or refuſes to put hiofelf 37 1-0 
0 f his trial in ſuch manner as the law directs, may as proper- FR it hrs * 
* de aid to ſtand mute as he who, makes no, anſwer. at all; as (h) Keilw. . 
1 rea man (a) refuſes to plead in chief, or the general iſſue, e en 
6 inülts on ſome frtyolous defence, or even to plead a good (b) 100 5 70. 
f tory plea, and refuſes to plead over to the felony, in which 14, 15. e 
of eaſter ſuch a plea is found againſt him, heiſhall not (e) be ad- S. P. C. 150. 
wo GI plead in chief, but ſhall be adjudged. to his penance. r 10 93. 
* fame manner as if he had made no plea at all. And ſo ſhall e 226 
i bewho pleads a good plea in chief, or the general iſſue, but F. Corone 27. 
85 refuleth to put himſelf upou the inqueſt. (that 1s, to be tried 30. 359- 
pe od and his country if a commoner, or by God and his (e) E. 7 - 
o 8 . "x - 7 . - 
* il a lord), or to wage battle where ſuch trial is (f) allowed. 14 E. 4. 7. 
id „ e eee Diets | 5 4.4 Ne 
| RO | Gor, Tak, 
rs th N E. 4. 3. (e) Kelynge 57, (f) See Poſt. c 44. S. P. C. Vent on 
de . ; ; ; 191 3 0 "Se? 
4. 8 | I 
| I L ſeems to be holden in the (g) ſecond Inſtirute, and (g) 2 Iaſt. 178. 
q 8 atter part of Sir Matthew Hale's pleas of the (Ii) re 259, 
A bat if priſoner on his trial peremptorily challenge 8 
5 grows allowed him by law, he ſhall not be dealt with (1) 3 1:0. 227. 
J. 4 wh ands mute, but ſhall be hanged : But this very point (m) 3 H. 7 12. 
E* 1 another (i) part of Hale's pleas of tae crown, B. Seren 3 
15 ak Row nge; and the contrary is holden, in the third B. Pain . ” 
b. * Neither does it ſeem eaſy to afſign a reaſon why he Au note, there 
C enge more jurors than he ought, thall, in reſpect of an 3 other au- 
drefale - 2 thoritycted. 
= P of a legal trial, be thought worthy of a greater this 3 by 
i T l 1 . who obſtinately, directly and expreſsly re- Coke, Hale, or 
ö 1 h . neu may be added, That there ſeems to be but one . 
# a Wee » the old books for the maintenance of Fi eme 26 
* N cas there is a great In] number of the other fide, Kel! vec — 85 
| ; «12. Abr. F. Cor. <1. B. Clors F N : | In) F. Cor. 359. 
his u Fee LY 46 5 0 And note that this caſe is the more remaikabie, 
ng EI. The like i mats aud Fobſeaanne 25 RI REY 
EB. Apneai tu MAR >< adjudged by all the juttices but Keble; aud chi cal is 
F oncr thy « ae, ; . 4. 2 Hale 316. : , 
1 co el. 2 Hale 268 — raps ig a, is, in high treaſon, is racro, 
it hall IG. Vadeintia, fc + n. 348. Andin clony the challznge ſhall be over-ruled, 2 
God. et. 7 notes. | | 
by t 3. But it | 
4 ; 1 5 
l . $ clear. 0 That he who demurs in law to (o) See the 
we ppea!, Jhail not be efteemed to ſtand wute, 2x" chapter, 
5 et 8. 
110 
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wm or 8ranvinemors, of» 


bocks ĩt is inci- 


385. 8 been joined, if the priſoner ſtand mute when the jury are in q 
(le) 8 H. 4. 1, 2. 


160. from the authority of 8. H. 4. 3. for which ſee the notes to the precedent ſeQiod Mm who 


os ANF ee ts PORE an 


nor be dealt wich asſuch, as having refuſed a, trial by ii fill. 

try, for he puts himſelf upon a trial by the court, which 1 

proper trial of a matter in ax... 

(a) S. P. C. 150; Sect. 4. Alſo it ſeems: clear, that after a man bath (a) 

Same poin! ad- feſſed himſelf guilty; or pleaded, and put bimſelf upon lus 
2 cCountry, he ſhall not afterwards be demeaned as one that fla | 

N Wie mute, in reſpect of his ſubſequent ſilence: But the jury f ©7 

ed B. Pain: 2. charged, and the trial ſhall proceed, and the like judgment i a 

But in theſe be given as in common caſes. | 1 a 

11 c j pF. 


dently holden, That where a man does not confeſs, but pleads not guilty, and after f. —"_ 


mute, he ſhall be put to his penance. ' (b) Kelynge 36, 37. Suramary 22%, 226. 41 j and ol 


note next above. 


316. 15 E. 4. 33. Ab. B. Penance 9. B. Corone 51. Con. H. 8. 4. 3. tor which i lent, 2 


(e) Sum. 225. Sect. 5. As to the ſecond point, wiz. In what caſes, and Tu : 
A. P, 7 290 what manner it ſhall be tried, whether one who ſtands mut bo 5 
9 H. 4 1. ſo of malice, or of the act of God: It ſeems agreed, (c 

F. Corone 71. where a priſoner wholly ſtands mute vyfthout making any auſ 
9 5 at all, the court ſhall take an inqueſt of office by the oath o .. or 
1 Appeal 24. (42 Twelve perſons chat (e) happen to be preſent, whether kW r 


(d) Raſt. Ent. ſo of malice, or by the act of God. But If] after an iſe | pes. 


fon, 


1.4 
er. 


.. if there be any need for ſuch inquiry, it ſhall be made by th 
B. Appeal 24. and not by an inqueſt of office. . 


Cf] 8. P. C. ect. 8. 


55 eg at this d- 

(g) Sum 226, Sect. 6. Where [Ig] a man anſwers, but not effectuii Vent on 
= f C. 150. ſeems needleſs to make any inquiry whether his reſufal beo tands 
2 Haie 8 to his malice or not, becauſe it is apparent. _ 
2585 0412525 þ ind 0 

Seck. 7. As to the third point, vis.” What ſhall be donen e bad not 

| one is found to ſtand mute by the act of God: it is agrees, Wt where , 
b) 8. P. C. 150. That in ſuch a caſe, the judges of the court (who are ah ader by 
8 


a wy. 177 beof counſel with the priſoner, to ſee that he have law and tion fla 
Summary 22x, tice) ſhall not only cauſe the felony to be enquired of, but Mut any 


whether the priſoner be the ſame. perſon, and all other mat or whet 
which he might have pleaded in his defence. And ſuch ing ale it ſui] 
ſhall be made, as I ſuppoſe, not by an inqueſt of office, i ficient to 


a jury returned by the ſheriff in the ſame manner as if e pe 
fendant had actually pleaded ; for ſince it is no Way his fault | in. after 
he did not ſo plead, there is no reaſon why bis trial ſhould ration, 
a more looſe and ſummary manner, or any way lels regus rot go 


ſolemn, than if he had. To which may be added, ws an: 
Matthew Hale ſaith, « [i] That the felony ſhall be enqure it fees | 


(i Sum. 225. « Kc. in the ſame manner as if the priſoner had pleaded not uquiry; 


inquiry ought to be by an inqueſt returned by the 2 
other trials at the miſe of the parties, becauſe if wh n 
had pleaded, it muſt certainly haye been ſo, And ther 6 


. * . yo * 4 be * . 
« ty;” from which words it ſeems plain, That in his p „ Thar j 


B. Cort 


* 


„ OF STANDING MUTE. 45; 
zus reaſonable, that where Sir William Staundforde (a) having La] S. P. C. 150. 
ken of ſuch inquiry, adds immediately, That it is but an in- | 
of office, ought to be underſtood, not of the inquiry of the 
my, whereo! he had laſt ſpoken, but of the Inquiry whether - WI, 
priſoner ſtood mute of malice, or by the act of God, where- cf. OY 
he had ſpoken in tbe ſentence next before. And I rhe rather 43 Affze 30 
ine to think that this 18 his meaning, becauſe the (b) books ee e A 
bd by him, to this point, relate to this inquiry ß. TIRE r. 
Ni Bailey {con 1978, No. 32] Francis Mercier, on his arraignment for murder, ſtood 
. The ſheriff was dirccted to return a jury to enquire whether it 'was ** through oh- 
cy or be viſitatian of God. —T! e Jury found that he itood mute ** fraudulently, wile 
and obſtinately, and nut by the providence of God, The judge immediately pallcd 
ente, and he was executed, Vide 12 Geo, 3 Cc. 20, Intra ſection 25, 2 
i to che fourth point, vis. In what caſes he that ſtands mute 
be awarded to the ſame execution as if he had not ftood 
te and where he ſhall be adjudged ro bis penance, I ſhall con- 
l. What ſhall be deae to him who ſtands mute after an at- 
ler. 2. What to a perſon arraigned for high treaſon. 3. 
lr to one arraigued for petit larceny. 4. What to one ar- 
ned for a felony by ſtatute. 5. What to one arraigned upon 
wwpeal. 6. What to one indicted of a capital felony, petit 


fon. ; f E # 


Lt. 8. As to the firft particular, wis. What is to be done (e) Sum. 228. 
im who ſtands mute after an attainder : It'ſeems to be ſettled 2Hele 3165, 318. 
at this day, that wherever one who 1s attainted, either by 8 _w_ 
ment on a verdict, or confeiſion, or by outlawry, or abjura- g, e 
tands mute to the demand why execution ſhould not go 8 H. 4. 3. 

If linz, he ſhali not be awarded to his penance, but to the 35 = 
8 . B. COrFOone 22. 
lind of execution, if any, that would have been awarded, „ , we 

ehad not ſtood mute. Vet there ſeem tu be this differs ce, uf abjuration 

twhere one who hath always continued in priſon, after an 07.12% ober ate, 

ler by verdict or confeſſion, ſtands mute to the demand why 3 pat 1 

tion ſhould not go, it ſhall be awarded (d) againſt him, bur the contra- 

out any enquiry whether he ſtaud mute by malice, or other- £7 65 fils 
or wicther he be the ſame perſon who is fo attainted or not; fag 5 2 

we it ſuthciently appears that he is the ſame perſon, and that in 25, AT, 19. 

ficient to juſtify an award of execution againſt him, Where Ab. F. Cor. 

ng appears to the contrary. But if a perſon fo attainted, be 3 Pan te 

ken after an eſcape; or if one be taken after an outlawry P. m 99 W 

ration, and ſtand mute to the demand, why execution vhs had abju.- 

rot go agaiuſt him? It ſhall be inquired, whether be ſtand ne 

vi malice, or of the act of God ; and if it be found of ma- ee e 

it lee that execution ſhall be awarded without any far- and nothinge,”, 

naury : (e) But if it be found to be of the act of God, it ( 5. C. 188. 

k, That it vuzht to be alſo inquired, whether he be the vg EPL 

E. Corone 188. 1 * N 4 = = IE 355 
155; (e) S. P. C. 159. 10 E. 4. 19. 26. F. Cor. 35. B. Corouci3s. 
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(a) Sum. 226, 
2 Hale 317. 
Skinne 145, 
Savile 56, 


Kelynge 87 


Dyer 205, 

1 Init. 177. 

B. P in 19. | 

Co. Lit. 391. 
Inft.' 14, 
.o. 

Con. F Cor. 

283. 


' (b) Vide ſup. 


ſect. 5, 6, 7. 
18 E. 3. 26. 
S. P. C. 150, 
le) S. P. C. 180. 


(d) 2 Inſt. 177. 


(e) Dyer 241. 


3 Inſt. 114. 
2 Hale 320. 
St. Tr. 367. 
B. 1. c. 37. ſect. 


9. 
S. P. C. 180. 
Summarv 226. 


2 Hale 318,319. 


(f) Sum. 226. 
Sed 2 Hale 317. 
22. Contra. 
g] S. P. C. 180. 
8 B. Pain. 8. 


19. < 
(i) 2 Inſt. 178, 
179. 

(«)Kelyoge37, 


ſame perſon or not, in the ſame manner as where one fanny 


more fully ſhewn in the fourteenth and fifteenth ſeRions. 


1 ae os cr 444 | : 30. 


j 


by the act of God, when firſt brought upon his trial, 
Sect. 9. As to the ſecond. point, wis., What is to be don 
thoſe who ſtand mute to an arraignmeut for high treaſon:! 
clearly ſettled [a]-at this day, That ſtanding. mute upon a 
raignment for high treaſon is equivalent to a con viction by 
dict or confeſſion, and conſequently ſubjects the criminal ty 
ſame kind of judgment and execution as ſuch a conviction wr 
do. But I take it for granted, That ſuch ſtanding muten 
in-(h)-like manner appear to be obſtinate ; and that if it be 
to be the act of God, the Whole matter ſhall in like manger 
be inquired of, as hath been more fully ſhewn in the former 
of this chapter. But where ſuch perſon: appears to ſtand d 
nately mute, I do not find It any where holden, that there j; 
neceflity that he probably appear to be guilty, or that any 
dence be examined to prove him fo, before he ſhall be conda 
ed or executed. But this is adviſeable, where one ſtands. 
nately mute on an arraignmeut for felony by ſtatute, as 


Sea. 10. As to third particular, wis. What is to be d 
to one who ſtands mute to n arraignment for petit larceny 
take it to be agreed, [d] That if a man appear to ſtand a 
nately mute on an arraignment ſor petit larceny, he ſhall hape 
like judgment, &c. as if he hag confeſſed the indictment; ; 


Sect. 11. As to the fourth particular, i. What is tot 
to thoſe who ſtand mute to an arraignment for ſelony by fiat @ 10 
It is expreſsly enacted by 33 Hen, 8 C. 1 2. f. 12. That Wiſes th 
« perſon indicted and arraignedꝭ of treaſon, miſpriſion of . 1 
« ſon, murder, manllaughter, or bloodſhed, &c. aganit Wl by 
act, within the verge of the court, thall obſtinately-refule 3 
« anſwer directly, or ſhall ſtand mute, he ſhall have the! te af. 


“ judgment, &c. as if he were found guilty, &c.” But(e) went gi 


a ſſlatute, as that of piracy, &c. ordains a trial by the com c 
courſe of the law, it hath been adjudged, That the criminal e na 5 


ha ve judgment of his penance, &c. as in other felonies. b ſuſiete 


Se. 12. As to the fifth particular, wis. What is to be ii ar 


to one who ſtands mute to an arraignment on an appeal. 1 left te 
holden by Sir Matthew Hale, (f) That an appellee of fel preſum 
ſtanding mute ſhall not bave judgment of penance, but do 8 What 
hanged ; but this is made a quere in (g) Staurdford, | 1 
(h) Brook; and the contrary opinion ſeems to be fa voured Vf . ek 
(i) Edward Coke, and is exprefsly holden by (K. 9 ws n 


— 


A 


— * 
a 
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vrted by ſeveral (a) reſolutions in the old books. Whereas (e) 8 H. 4. 1. 
vexr-book of 21 (5) E. 3. ſeems to be the only reſolution Ab. B. Pain 1. 
wont of the other fide z to, Which it may be anſwered, Not 3: Forfeit. 11. 
that three of the above-cited-. reſolutions to the contrary, = Apresl * 
much later, but al ſo that the ap llee in this caſe appears 10 4 K. 4. 41 778. | 
been taken with the manner, gar trier rms re Ab. F. Cor. 71. 
cunſance of conſiderable, weight in the judgment. B. Appeal 93. 


e N Pain 14. 

71 | T e e e cn 406 Als 30. 

phi py 5 n) ]ð¾ y ß 8 
1 pes! 78. B. Corone 123 or 124. F. Cotone 228. 14 E. 4.4, This point ie made 


te; but in the very next folio, pl. 17. Ab. B. Corone 161, it is adjudged by all the 
ces, That the ap pelle in ſuch caſe ſhould have his penance. (5) 21; E. 3. 18, Ab. 
ins, B. Appeal 40. B. Corone 43. But neither F. Corone 56 nor 3H. 5. 2. pl. 5. 
H. 7. 12 pl. 5. cited by Staunforde, ſeem to come up to this point, but rather to be 
ies of the other fide. See B. Corone 82. (c) Vide ſup. c. 1 f. ſect 41. | 


. 13. As to the ſixth particular, viz. What is to be done 

e who ſtands mute to an indictment of a capital felony, 

petit treaſon :. It is enacted by the (4) above mentioned ( 4) Vide a Joſt. 
te. of Weſtminſter 1. c. 12. That notorious felons 177, 178. 

lach openly be of evil fame, and will not put themſelves 

4 enqueſts of felonies, . that men ſhall charge them with 

fore the juſtices at the king's ſuit, ſhall have ſtrong and 

ard impriſonment, as they which refuſe to ſtand to the com- 

on law of the land.“ But this is not to be underſtood of 

priſoners as be taken on light ſuſpicion. | 


* . 14. Sir (e) Edward Coke, in the conſtruction of this (e) 2 Inſt. 177. 
ind of | | 


it; faith That no perſon ſhall be put to this puniſhment, 
the matter be evident, or probable, which it is the duty 
le judge to look into; and Sir William (f) Staundforde faith, 
t there ought to be evident or probable matter to convict e 
puty of the crime whereof he is arraigned, or otherwiſe that Fad dog 85 
a notorious felon, or openly of bad fame; and therefore à Hale 329, 321, 
iles the judge, for the ſatisfaction of this ſtatute, and diſ- 322. 


bat 
2 col his duty, to examine the evidence which proves 
1. priſoner guilty, of the fact, before he proceed to the judg- 
* bol pain fort et dure. Vet 1 cannot find any book which 
e he notice of any examination of this kind, or of any entry 
(0 the defendant appeared to be a notorious felon, before ſuch () Rs. Ent. 368. 


nent ven againſt him, upon his ſtanding mute, whether Keilway 70. 
Lan [4] indictment or [4] appeal: But all the books cited 7 E. 4 29. 


ine! E margin ſeem to intimate, that the ſtanding mute is of it- 3 H. J, | 
$. @ ſufficient ground for ſuch judgment.. Yet all that can be 655 25 xn 
ed from thence ſeems to be this, That it is not neceſſary 14 4 7 7. 

o be (PS ary thing of this kind part of the record, it being a 43 Alfize 30. 
peal; 1 left to the diſcretion, and conſcience of the judge, and 21 E. 3. 18. 

e of E prefumed where it is not expreſſed.” But as to all capital 3. H. nes 
but w. * Whatſoever, and all indictments and appeals of petit * 10 
forde, u, perhaps it may be ſaid, That [i] not being within this 1759. 
ured bf le, but remaining as they were at the common law, the And the books 


7 
"vis 


ak a criminal in ſtanding mute to them, may be of it- cited, ſeQ. 12. 
II. | H h dee LL ſelf, underlet. (a). 
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7 
. 5 2 2 4 a . 1. 30. 
ſelf, without more, a ſufficient inducement to a judge to a8 bd 


| him to his penance. But conſidering that ſuch arpeals and. 
[| dictments are within the ſame reaſon with thoſe mentioned le, a 
1 the ſtatute; and it is uncertain how the common law ſtocd 
(4), S. P. C. 149. relation to theſe matters, as appears by the beſt authors f Sed, | 
2 Inf. 178, 179. differing among themſelves concerning them ; and feeing ſell 
mauethod preſcribed by the ſtatute is very juſt and equitable, ¶ N ompe 
ſieems prudent at leaſt in a judge to obſerve the ſame rules in 0, anc 
caſes of this kind. „„ metho 
Seck. 15. I do not find it faid in any book, what ſhall | 
f 8 done to à priſoner who, Ter pe mute to an 5 10 
| 7 raign ent, ſhall appear to be charged upon very light (u 4 
E but 1 take K for granted, that he may be ſeverely H but 
and impriſoned for the contempt. | mu : 
Se@. 16. As to the fifth point, dir. What is the nature") ane 
the penance to which a priſoner is to be adjudged upon hit * 
(5) Sum. 227. ſtinately ſtanding mute: It is obiervable, That the ab ou. 
-2 Hale 319. 399, cited - ſtatute of Weſtminſter 1. lays only in general, That * 
400. lons ſtanding mute ſhall be put 1 priſen forte el dure, with , 
S. P. C. 150, ſaying any thing of the manner of it, which it ſeems to le ave 
* as a known thing to the uſual practice in ſuch caſes ; which Wi" on!, 
i ſhall beſt find from the books of entries, and other law ba { 
Ab. B. Cor. 161. al of which generally agree, That the priſoner ſhall he go 
2 Inſt. 178. manded () to the place from whence he came, and put 0 , 8 
Raſt. Ent. 385. ſome low dark room, (d) and there laid on his back, wich . 
be 40 Thi ne any manner of covering, except for the privy parts, and wa 
Is omitted in that as many weights ſhall be aid upon him as he can be 
alw. 7c. and more, and that he ſhall have no manner of ſuſtenance b 
3 « 11. but of the worſt (/) bread and (g) water, and that he ſtall (?) p op 
Wie mentioned eat the ſame day in which he drinks, nor drink the fame | ” 
— 2 qa on which he eats ; and that he ſhall ſo continue till he (i) 1 wh 
cited, but with But it is ſaid, (4) That anciently the judgment was not, Non, be! 
this difference, he ſhould ſo continue till he ſhould die, but till he ſhoula 7 5 
That 14 F. 4. ſer, and that he might fave himſelf from the penance by perto 
ee o rand 7 hi ſelf on his trial, which he cannot do at this day as rather 
that he ſhall be ting himfelt on his trial, 1 c rant of al 
| putin-achamber, the judgment of penance is once given. & dit 
row — N low or dark. (4) In this all the books above cited, ſeem to wy ſultoug 
as E. 4.8. pl. 17. 8. . 50. and 2 Inſt. 178. add, That he ſhall lie _— nd to juc 
| or other thing under him, and that one arm ſhall be drawn to one quarter 0 2 toloſe t. 
A | a cord, and the other to another, and that his feet ſhall be ufed in the ſame _ 
| | theſe clauſes are m__ omitted in all the other books above cited, except ory | wp 
| hich takes notice of the latter of them only. And Raſtal Entries 385 f.. £ 
| mary, wal : f. That the head (hall of an ind 
| \ That an hole ſhall be made ſor the head, and Keilway 70 a. ſays, ry l | 
* touch the earth; but none of the other mention either of cheſe clauſer. (- — 0 of the 
| the books above recited agree. (/) But 14 E. 4. 8. S. P. C. 150. and 2 * It ſerm 
That he ſhall only ha ve three moriels of barley bread a day. Keilway 1540 „ on ſtands 
have only rye bread; and Raſtal 385 and 2 H. 4. 1. generally that he * rel the "Is 
worſt bread. (g) 14 E. 4. 8. S. P. C. 150. 2 Inſt. 178. and 8 H. 4. a pede” ie be 
o. are, That he ſhall have the water next the priſon, ſo that it be "ad 10 K ned fr 
aſtal 38 5, is general, That he ſhall have the worſt water, (6) 3 cited, &f | © in tl 
way 90. and in 8 H. 4. 1. (7) This is omitted in none of the books 4 le judgnt t the def 
14 E. 4. 11. and Summary 227, but neither of theſe books give the who Pellane, 


large. (I) S. P. C. 150, 151. Briiton 11, 


\ 
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67.1) 11 ſeems clear, ( a) That women upon ſtanding (4) 2 laſt. 197; 
ate, are liable to ſuch penance as well as men. 2 Hale 319. 


$22, 18, 1b iö ſaid ( 57 to be the conſtant ptactice of New- (3) Kelynge 47 
ſeſſions, where a priſoner refuſes to plead, to endeavour, This practice vis 

compel him to do it by tying his thumbs together with whip- rendered vnne- 

d, 3nd not to proceed to the judgment and penance, before <<Mary by 12 


nethods of pertuading him to plead, are found ineffeQual, * 5 _ 


7 | 26. 
. 19. As to the fifth point, wiz. What he who obſti- , 
fly fands mute ſhall forfeit, and to whom: "There is no 
it but that in caſe of (c) high treaſon he ſhall forfeit both (c)See the hooks 
band goods, in the ſame manner as if he had been attainted __ to le. g. 
other way. Alſo I take it for granted that in the caſe of (4) A 9 
1 and petit treaſon, where a perſon by ſtanding mute ſball , Hale 319. 7· 
woid being attainted for ſuch crimes, he. ſhall forfeit his F. Ec. 0. 
b and goods, in the fame manner as on other attainders, Coke Lit. 391. 
wherever a perſon ſtanding mute is adjudged to his pe- 7 Corone 51. 
e, and thereby prevents that attainder which otherwiſe he 8 F ED 
1 have incurred, it ſeems agreed, (d) That he forfeits his B. Forfeit, 11. 
tels only, and not his lands. 7 : . 
B. Appeal. 24. 


f, 20. It is agreed in the year-book of 8 (e) Hen. 4. 8 2 2 
the goods ſo forfeited ought not to be delivered to any 00 8 H. 4. 2. 
n claiming them under a grant from the crown, till he B. Appeal 24. 
hewed a good title to them in the king's court, by-ſome 


ſufficient to paſs them. | ; 8 


. 21. And it ſeems, (/) That ſuch goods will not paſs by () Dyer 268. 
of all felons goods, having no words ſpecially extending * ifs gh 
| | 4. 2 

goods of thoſe who ſtand mute, &c. becauſe a perſon ad- B. Forfeit. 11. 
dto his penance for ſtanding mute, does not ſeem to ſuffer 

£lon, being neither attainted nor convicted of any felony, 

1 e 1 to ſtand to the law of the land. And 

Ms rather the ſtronger opinion, (g) That they paſs not by | 

ut of all goods o felons and . of all perſona ef 9 
cha diſtrict; ſo that if ſuch perſons for any treſpaſs or B. Forfeit. 11. 
giee. ſult ought to loſe life or member; or ſhall fly and refuſe 


ut 307 \ to judgment, or do any other treſpaſs for which they 


e room to lole their chattels. 


Hale | | | i 285 

pl. A +22, As to the ſixth point, viz. Whether the proſe- Au vide £ 

cad ba an_1nd1Ament or appeal of larceny be entitled to a re- . 

lot dn of th - 5 $$. fot. $3: 

. 10 Te (a e goods ſtolen, upon the defendant's ſtanding 8 H. 4. 1. 

mn \} t leems agreed, (6) That by the common law, where Ab. B. Appeal 

1 have * mute to an appeal of larceny, it is proper to * ; 

and Ke Jane Inqueſt which is to inquire whether the ſtand- . 

enen be of malice or not, to inquire alſo whether the goods amet 

«red io in the » foinq goods ſeat. 50, 51, 52. 

del, i the 4 appeal are the goods of the appellant, and (4) Sup. c. 23. 

judge l b. efendant were taken upon a freſh ſuit (/) made by ſet. 53. 
lar; which points being founds (0) for him, he ſhall 

H h 2 have 


— — — 


a 4 ö eee —ͤ—ñ)„ 1ꝛq 7 1—I—I ⁵æ res — — 
* » 5 pe 4 7 ** * . > * 4 
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() Sup. c. 23. have an a ward of reſtitution to ſuch goods, and to fuch.onf 3. 
: 7 * A (a) in whoſe hands ſ9ever ({):hey are found. And it 1s ſaid the { 
e 23. general in ſome books, () That in any appeal of larceny'th 1 if 


(c) 21 E. 3. 18. all be a reſtitution of the goods, upon the appellee” and 
Ab. B. Appeal mute, without ſaying any thing f any inquiry concerning 


3 2550 property, or freſh ſuit: But I take it for granted, That wh 
43 1Ze 4 iE , 8 4 $3404; t bad HS | . : . 
AB. B. App 98. It 15 fo omitted; it is taken às an thing nown, and done 


B. Corone 2 courſe, and therefore | needleſs to be expreſsly mentioned. 
F. Corone 228. * 5 5 „ CH 
Vide 40 Aſſize 39. Ab. Fitz. Corone 217. 
Sect. 23. But it ſeems queſtionable, Whether the proſeq 
of an inditment of larceny, he in like manner intitled to: 
. ſtitution upon the defendant's landing mute? Becauſe it { 
(d) Sup. c. 23. agrecd, (4) That by the common law there could be uo 
ſea. 55,56. reſtitution upon any other profecutipn but an appeal; and 
certain, That the proſecutor of an indictment is not entith 

(e) Set forth +a reſtitution by th ) Ords 
| * Py 4 which require That the felon be found guilty, or othe 


283. ſtands mute ſhall have the benefit of his clergy. It aue 
2 . — 4 clear, () That unleſs it happen to be otherwiſe ſpecial | 


WH bes . 
tion of 
anentum, 
Nt to [ 
alt him 
Ether ſuc 
ime, v 


Moore 550. ſtanding mute. Alſo I take it to be agreed, (g) Thatal 


ice N taking away the heneſit of clergy/ from thoſe who ſhall. 


ra 1 who ſtand mute on an indictment or appeal for ſuch dine 
r it ts enacted 7 3 and 4 W. & M. c. 9. ſet forth more uk 
Ab. F. Cor. 53- the chapter of 


F. Cor. 58 cc ff. | f. hi eh b > 7 a f. er ſtat gulltv to; 

any offence, for which by virtue of any form to. 
1 excluded from the benefit of his clergy, if he had ber * 
find any thing in “ of convicted by verditt or confeſſion, if he ſtand mute. Kale 
; H. . 1. which « not be admitted to it.“ But appeals and offences eig, . 


cited co this note 


oh Fo . , 0 rolah! 
to warrant this within the purview. of this ſtatute z for the fuller conſi a I 


| | . 4 4 a 
"4 opinion. whereof I ſhall refer the readerto the chapter of elerg); wy ow 
1 | | D [) See Sum. 332 to 335. 2 Hale 345. ; Im gui 


f N a ; | Sect. 25. 7 And it is enacted by 12 Geo. 3. C. Wo 
' Vide ante ſe®.. if any: perſon being arrai ned on any indictment 0 


- Kr adm 
„. ( bor ſelapy, or on an indicment for piracy, hall ly; 
* + .$ arraignment ſtand mute, or will not anſwer m t of fu 
3 64 the teſony or piracy, he ſhall, he convicted | Wt 611417 
Wis or piracy charged in ſuch indictment or | pp* Nall dunteſſion 


court before whom he ſhall be ſo arraigned ; lon) the 
1 upon award judgment and execution againſt ſuch | . ; 


— UU U—U— — — 23 ot Gece» — 
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te fame manner, and att: ended with the ſame conſequences, 
if he had been convicted. by verdict or confeſſion, 
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4. * 


. * 
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P.CONFESSFON AND DEM URRER 
W row I am to conſider what is to be done to a pri- 


ſoner upon his ' confeſſion 5 which may be either Expreſs, 


nplied,” © 125 | 
. 1. Au expreſs confeſſion is where a perſon directly () 8 P. C43. 
Tees (a) the crime with which he is charged, which is the Limb, B. 4. c. 9. 
teſt conviction that can be, and may be received (%] after Finch 38 


gez of not guilty recorde twithſtanding the. repug- (5) Kelynge 11. 
Me ot guilty recorded, notwithſtanding repug r 


on? j; for the entry is, That the. defendant petea or relica (be fache in cl 
It Wratione, cognovit indictamentum. - | ae 
cially | 5 Affirmed Cro. 


wt, Eh oe Eliz. 144. Denied 2 Jones 156. 
29.2, - Such a confeſſion carries with it ſo ſtrong a pre- 
tion of guilt, that an entry (c) on record quod cognovit in- (e) 9 H. 6. 60. 
anentum, &c. in an indictment of treſpaſs, eſtops the de- F. Eſtoppel 24. 
ant to plead not guilty to an action brought afterwards 102. | 
alc him for the ſame matter. But it ſeems queſtionable, 33 - as 
ther ſuch entry of a confeſſion of art indictment of a capi- Tr. per Porn = 
me, will in the like manner eſtop a defendant to plead ah 
gulty to an appeal, becauſe in caſe of lite, the court will be 


. 


1 tender in going upon preſumptions. And where a perſon 

tel us arraignment actually confeſſes (4). himſelf guilty, or 
nu "Phe! Y Sue or %s. v. C, 141, 
| iked!y diſcloſes the ſpecial (e) manner of the fact, ſuppoſing 2 Hale 22 e, 


it doth not amount to felony, where it doth, yet the judges, (e)a2 AN.7r. 
[table circumſtances, that ſuch confeſſton may proceed Ab. F. Cor, 180. 
ex, menace, or dureſs, or from weakneſs or ignorance, *7 Afue 40. 

1 N record ſuch confeſſion, and ſuffer the party to | 

not gullty. 7 

4. 3. An implied confeſſion is where a defendant in a 

m capital, doth not directly own himſelf guilty, but in a 

pay it by yielding to the king's mercy, and deſiring 

mt to a imall fine: in which caſe, if the court think ht 


f the my of ſuch ſubmiſſion, and make an entry that the de-(f) 9 H. 6. 60, 
al; 1 Ee Je in gratiam regis, without putting him to a di- Ab. F. Eſtopp. 
ſhall 10 eon, or plea (which in ſuch caſes ſeem to be left to 7171 1 
ch p h, the defendant ſhall 870 not be eſtopped to plead not I amb. B. 7 0.9. 


3 : guilty Fareſly 40, 
\ 


emptory, 86. 


7 


\ 
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10 4 . N 654 ; / } f Ch, 32 
Ser. . «guilty to an aQion for the fame fact, as he ſhall (e) be wy, ml 
Es the entry is quod cognavit indictamentum. DOA oats . | 
(5) 1 Salkeld 77 F.. 4. I take it for granted, That no confeſſion whater ita Ul 
'reſly too. hall, before final (b) Judgment, depnve the defendant 1 22 
fore had priviiege of taking exceptions in arreft of Judgment to faul „ 
2 Danv. Ab. apparent in the record; (e) ivr the judges mult ex officio ta mT 
252, . notice of all ſuch faults, and any one, as amicus curiæ ma M.. Eliz 
2 Levinz. 223. form them of them. | Ts | 9 
Seck. 5. It ſeems to be taken for 8 _ by (a) m Is 
and (e) Staundforde, (/) Coke and g) Hale, ſpeaking, 1 
3 C. 150, poſe, of a general demurrer, That it f % e eor 0 
* inſt. 123 confeſſion of the indictment as laid, that i the indietmentt buſwer 
2 5 good, judg nent and execution ſhall go againſt ue riſone as 
Dat 36 is ob erv able, chat no adjudged caſe 5 e or b y * ept (e 
(1) Hale ſays, tenance of this opinion, nor any authority from Rs ach 
ai wes wt except the year book of 14 Edv. 45 7+ . .. 10 (1); lee, 8. 
el, WHICH ir ib Peported to have been ff by Lias 4 ien ine 
cum £1440 ales. | to a lea he ſhall be hanged, quad fuit (1 wrer to 
* Hae 257. defendant demur o A plea, Aid. That ol | 
and 4 Comm? Fer. But to this it may be laid, That it was on fu 
and 4 1 . Incidentally, and not a point adjudged; La 8 : 
32, * 8 27 ſo ſhort and obſcure that is ſcarce intelligib e, Will * 
r "bY Brock”, abrid ing it in different ſenſes; for in one pl: 
„ eee Se, hep (59 d it of a demurrer by a defendant 
cle, lo: (.) be ſeems to underitand jt of a de d in apother (ipl 
caſes loſe his 2 plea in bar, which ſeems impoſſible ; and in ano p 1. . 
de ems 0 underſtand it in a different ſenſe, An 
fer ben by tuck perhaps the meaning of it may be only this, That after 
ws 55 lee n hath pleaded ſuch a bar as confeſſes the ME, and / 
NiCEtic 4 1 ; . i e ple 
his lite, How- (ludes him to plead the general iſſue afterwards, r Oy 
ever, upon this are ſaid (*) to do; if he alcerwards demur to a r 2 due 
donbt 9 YAY ſuch plea, he ſhali be condemned, if the "apa e acdhudg 
to -in — pp b * 4 * 00d. 
ſr! are ie]- againlt him, and the indictment or * 8 75 
dom uled: ſince | | „ 2 t. 1 
the lame advantages may be taken upon mot guilyor in my of * ( 
murrer 17- (i) B. Peremptory 86, (i) Vide ſup. c. 23. f. 137. 


(e) B. Peremp- _ 


BEFORE 
de dem 
tae ſever; 
| | . inn t ator „ Or 
(/) See the pre- Sec. 6. But howſoever the law yo A 4 . 
cedent ſection. (!) general demurrer concluding in bar or an appe 2 4 
. ment, as in common demurrers in civil ee 4 (% ple 
n ner dra 
(=) Vide B. per tion to ſuch a plea : It hath been adJudge f the () inſuffcie 
emptory, 86, demur in law to an appeal by reaſon o h declaration, 
(#) Vide B. Per- f the declaration, or generally demur to the ill, et quod nd g. 1, 
(5) Dyer 58, 3p. ® (2) concluſion & pete judictum de navraime il trol noſl 
rl — 52 tis illa caſſetur ; or having prayed (4) oyer Fa All. quad bree kate ot 
(0 As it was ceſs, demanding judgment of the a peal, v5 lege exiftuntal That no ſa 
done in the caſe appello præ dick. et proceſſ. inde minus ſufficient , Fr " line be 
Bowes, iich. Jum W. C. ad digum breve de appetl reſponder „ drin conf 
Doves, Mich. en., off e prou cu, e eee af dbr 
Vide Sa ele 59. brevi de appello prædick. es pelit inde al 3 conclude ! 
was allud de appello caſſetur; ſuch demurrer 


done in the caſe f | 
of Widdringron and Charlton, Hill. 10 Ann. = f 


Dilztory [ 


Dedinator 
'3 Or, Sec 


4 


George”; 1 
FPetended F 
bac all ret 
e 27 f. 
une pogiſn 


i 
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: ith he ſame time (a) 
his pleading over, to the felony, either at the datt (e) Smith and 
with bh demurrer, or (5) after it ſhall be adjudged againſt tuo Mich. 
” 16 55 7 Ann. in 
which caie the 


um. f 4 


tau murrer was con'inued 4 the 2 a ceſſet triatio exitus, & c. and aiter the demut- 
tal Woes determined againſt the deten.uant,a venire was awarded (b) Dyer 38. Salkeld 59, 60. 
h. El. 196. ö LEFT 

Bro Sen. 7. But it ſeems, That in criminal caſes not capital, if 


de defendant de nur to an indictment, &c. whether an abate» 


o en or otherwile, the court will not give judgment againſt him 

nt) panſver over, but final (c) judgment. For it lecms, That 1n (e) Vide Salk. 
lane caſes there can be no demurrer properly in abatement, a2, 

mal xept (4) it be to a plea in abatement, or to a (e) replication (4) Salk. 228, 
boo pluck a plea, | (e) Raſtal 60. 


ſe. 3. A demurer to an appeal hath been (/) received tf Cro. Eliz. 


r 1.fue joined: But it hath been adjudg-d, (v) Thac a de- 196. 
rer to an indictment ought not to be received after verdict. (g); S:der. 208 


| __ wherenthepre» 
cedent in Co, Ent. 363. to the contrary is denied to be law. 


1 Wi cHAPTER THE THIR TY-SECOND. 
OF SANCTUARY. 


BEFORE I conſider in the third place, how a priſoner is to 
be demeſned upon his pleading, I ſhall examine the nature 
tae ſeveral kinds of pleas in criminal caſes ; which are either 


on e, or in Chief, 

indi | | 

* Dilatory pleas are either Declinatory, or, in Abatement, 

replid | 

oi Dedinatory pleas are either, Firſt, Of the privilege of ſanctu - 

fie 3 0, Secondly, Of the benefit of clergy. 27 Hen. 8. c.19, 
n, ö | 32 Hen. 8. c. 12, 
/ > 1. As to the plea of the privilege of ſanctuary, the 3 Peere Will. 
ndpl ng relating to it being made in a great meaſure uſeleſs by . 326. 
eu ate of 21 Jac. 1, C. 28, f. 7. by which it is enacted, 368. 429. 

ut ad That no ſanctuary, or privilege of ſanctuary, ſhall after that Vide alſo 9 Geo. 
rl ane be admitted or allowed in any caſe:“ I ſhall but 1. C. 28. > ſup- 
7 ly conſider It under the following heads, 1. What was RY 1 


8 leged place in 
George's P.elds called the Mint. And alb 11 Geo. 1. e. 22. for ſuppi eſſing ano - 
; Fetended anctuary of the lame nature in the hamlet of Wapping, Stepney, by 
Ch al] refiltance is made felony and traniportation for ſeven vears. Vide alſo 8 and 9 
3% Ufer cuppretling many other preteaded ſanctuaries from civil proceſs, where 


ltr . T4 . N 
de Puniſhment is inflicted upon the onenders 


H hy the 


wel a 
N . < „ PIO "Ov n 
* 2a ER. 
o . + „ 
5 Oe Tag nas * 
a — ; 2 ä 
; 1 —_ p_ —— — = Surge amen 2 1 pv 4 hy . 
— . « — als > ** * 2 4 
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the nature of the privilege of ſanctuary. 2. What authorit 
neceſſary fbr the creating it. 3. To what matters it — ary 


4. At what time, and in what manner it was to be pleaded, 


bp 


SHUT Ik . i 2 E- 0 1 . 5 3-17 
(% Pinch 374. Secf. 2. As to the firſt point, 'vis. What was the nat o. 1 
8. F. C. 108. the privilege of ſanctuary. © It ſeems to be agreed, (a) Thi 2 


2 Hale 323.324. far as a place was allowed to have it, it gave all thoſe that f 


(% What thole to it for ſafeguard, and continued within its (5) preciaq; 6 
25 «WY 


precincts were, KF Tous 15 

Keilwsy 189. (e) Teedomtrom being apprehended, or compelled to anfwer | of 
197. any court of juſtice, and a right to be remanded if taken 5 
9 H. 7. 20. againſt their will. 2 
T | ICerming 
B. Sanctuary 10.  forty-l 


(e) Keilw. 188,189, 190,191. 8 H. 6. 4. Ab. F. Cor. f. 1 H. 7.23, Ab. P 
9 E. 4. 28. Ab. F. Ee Kehwir for. 188. H. 7. 23. F. Cor, 


HA! 


(d) 32 H. 8. c. . Sed. 3. As to the ſecond point, vis. What authority 
12. neceſſary for the creating it. It ſeems, that it belonged of 
þ _ 385. © common (4) right to every church and churchyard, for the ſg 
3 . Car: vat of forty days, but could not be claimed for a longer time, eil 
21 E. 3. 17. by force of any bull from the (e) Pope, nor even by (/) 
Ab. B. Sanct. 2. ſcription, (g) eſpecially in the caſe of high treaſon; but only 
Sup. c. 9. ſed. a grant (+) from the king, made, or at leaſt confirmed (i) or 
3 "EXP lowed (4) im Eyre, ſince the time of memory. But it is 
B. Sanct. 11. That it did not gain (I/) the name of a ſanctuary till it had 
14. 16. Pope*s bull, though it had the () full privilege of one, a 
Raſtal. 883. all exemption from temporal courts,, by the king's grant onl 
(e) Keilw, 189, 1 ä | 
190, 191. BREA £3 LS Sg) h5. as Ee IS 027 IT 4 
S. P. C. 110,111. B. Sant. 6. 18. s Coke de jure Regis Eecleſ. 26. (f) 1 luſt. 
Keilway 188, &c. But Quere if ſuch preſcription were confirmed by king, or allo 
in Eyre ſince time of memory. Keilway 188, 189, 190, 191. (g) S. P. C. 112. 
23. 26, 26. Ab. F. Cor. 49. Preſcrip. 20. Vide Raſtal. 384 (5) S. P. C. 108. 110, 11.1 
25. 26. B. Sanct. 7. Keil w. 189, 190, 191. (2) Ke lw. 189, 190. 1 H. 7. 23. 
£ br. 268, 269. (4) Keilw. 189, 199. 2 R. Abr 268, 269. 1 H. 7. 23. B. Sanct.) 
this is made a quere, 8 P. C. 112. (J) Finch 375, (m) Finch 374, 375. 


UR the | 
wr, or 
wt) hey 
wt crimes 
e it is n 
vho dem 
y was 
Alt Lau. 
be deliver 
Walch. 

ſt ſbal be 


(*) B. Sanct. 3. Se, 4. As to the third point, vis. To what matter i 
15 tended: It ſeems agreed, That it never was any farther 2 | 


U 


4 
denefit of 


7 6 2 tection againſt any action merely civil, (2) than to fave the 
Drer 295. fendant from execution of his body, Allo it ſeems to edle. 


Oigina]. 0 
dy (e 
Were [of 
law he cc 
of life, « 
oevcr 

ol this! 
Mfible tl 
be pe 


(e) 21 E. 3. TA nerally agreed, That if it were granted by general words, it 
Denied 29 Al. tended not to (2) high treaſon, But it ſeems agreed, () 
ve in ſuch caſe it extqpded to all felonies except (4) factilege, 
Ab. F. Grant. i 5 — N ' 8 ed by a fan 
77. B Sanctuary to all inferior crimes except ſuch as were committed oy 2" 
6. 1. H. 7. 43. ary man (7) within the ſanctuary, or even (+) out of ib, 
25, 26, redeundi. | 
Ab. F. Cor. 49. wierd 
% ; 
Cont, Keilway 190, 191. Qu. Finch. 374. (þ) See the books cited. ! 
of this ſection. Quere if in ſuch cale it extended to petit treaſon. . 
Inſt. 118, Fitz. 420. (7) Agreed by all the canoniſts. Keilway 191- 
many of the canoniſts. Ke lw. 191. . 


o the other! 
F an Ls 2. 


7 Denie 


Sed. 5. As to the fourth point, wiz. At what 11 7 
what manner it was to be pleaded: It ſeems agreed "before 
defendant loft the beneſit of it, unleſs he pleaded it be | 


* 


* 


33 


Fer (ball wholly refer the reader to the old (5) books, F. Cor. 438. 
A \ | x" * _ ' B Sand. 8.5 1 
. 3 1j 21. Ab. B. Sanct. 2. F. Corone 447.9 E. 4. 28. Ab. F. Cor. 32 (5) Keilw. 
107. 108. 189. S. P. C. 113. 1H. 7. 23, 24, 25, 26. 9 H. 7. 20. Raſtal's Entries 
83. | 3 e be +--4 


[hat ng the 5 le, I 
hat M 6. For the learning of abjuration, (c) depending much ſe) 3 Inft. 1158. 
ahnt of fanctuaries, and ſeeming to he of very little uſe at F. Alel s. 
fwer day, I hall refer to STAUNDFPORDE's Pi.vas Of THE, 9 


ox, Book 2. Chap. 40. and to what hath been ſaid already 
cerning that matter in the chapter concerning coroners, ſec- 


;forty-four. | 
Cor, =_ 177 


U 


WAPTER TE THIRTY-THIRD. 


ity 
of © 


* 


070 E R G N 


R the better underſtanding the nature of the benefit of cler- 
"7, or rather of the (4) ſtatute at this day, I ſhall endea- (d) See the late 
rt ſhe, 1. By what kind of perfons it is demandable. 2 For = part of this 
u crimes. 3. At what times. 4. Whether it ſhall be allowed Comm 4 

ne it is not demanded. 5. Who is to judge whether the per- 358. e | 
who demands it has a right to it or not. 6. How far the or- | | 
was puniſhable at law for demanding or refuſing a clerk 

Wt law. 7. In what manner at the common law a clerk was 

le delivered to the ordinary, and what is to be done to him 

werds. 8. What is to be done to him at this day, and how 

| {tall be to his benefit. | K | 


er It | / 
r a WY. 1. As to the firſt point, v ig. By what kind of perſons 
> the (neft of clergy, or rather of the ſtatute at this day, is 


kandable, It may not be improper to look a little back into 


Mginal. of clergy, whereby we ſhall find, That anciently 
p) dergy (e) ſtrongly inſiſted, that by the law of God their per- 
. Were ſo facred, that they could not, without a violation of (e) Keilw, 181. 


hun he convened before, and much leſs be puniſhed with the 185- 

i life, or member, by any ſecular judge for any crime: Hale 323. 
WXvr, But there ſeems to be ſo little colour for any pre- 
ol this kind from Scripture, that I almoſt wonder how it 
Piivle that any perſons could be ſo far prejudiced, as fert- 
o be perſuaded that it is deducible from thence, 


Sed. 


aber plea, ind properly made out bis caſe ; but for this (e)s. P. C. 113 
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474 OF CLERGY. 
{o) See Lyndw, $7 2. But it ſeems agteed (a) That all perſons in | 


Book 2. iu the i BAI TP ht beneft 

che der de foro 8 lave this ptivilege by the canon law. Butthis ay bare 

competente. no farther in (5) force here than 4s it hath been receiveg, y . 
' 


K<lynge 99. 101 C nſiſtent with the common or itatute law; it will be propd 
K. ſhew how far it hath been received, and is conſiſtent with t 
8. F. C. 123. laws ; which I ſhall at preſent conſider under this head, { 
Find K it relates to the perſons intitled to this privilege ; and ſtall 
(5) Keilway ther conſider it as to other matters, in the following part af 
181, &c. chapter. „„ e 

. 5 Coke dejure Regis eccleſ. 13, &c. 2 Hale 325. 1 Comm. 14, 4 Com, 414, 


jal of l. 


demand 


(e) F. Corone Sed. 3. It ſeems agreed, That before the ſtatute of Ar 
* BY 0 cleri, c. 15. made in the ninth year of Edward the ſecan 
S. L. C. 124. Was (-) generally denied to thoſe who had abjured, or wh 
Keilwa 186 any other way confeſſed themſelves guilty, But by a favay 
Seld. Ja. Ang. interpretation of that ſtatute, which expreſsly extends on 
* Ph c thoſe Who fly to the church for ſafeguatd, it hath been all 
13 Glergy's. (4) to all 'thoſe who have confeſſed themſelves guilty up 


A, 4. 28. arraignment or otherwiſe, in the ſame manner as if they h tat any 
8 H. 4 3. conte ed. | i | benefit 
1 Affize 4.27 H. 6, 7. F. Corone 191. ve beer 
| „„ 8 ay wid 
le) Kelynge 99, Sed. 4. Alſo it ſeems, That notwithſtanding the dey pr 0 
( 71 ndwoog Contended, That the word Clericus'(which is the word gra dy 4 
(f) Lyndwood uſed by the (/) Canon law, as well as ours, (g) to capr6 fg "74 
comp*tente.; | Who are entitled to this privilege) did include thoſe of thi 5 
g) See St. Marl ferior orders, as well (+) as biſhops, prieſts, and deacons: 5 
C. 28. ſeems, () That the temporal judges ſometimes denied it tot * on 2 
Wettitm. x. c. 2. in inte d ent { | (4 | before the [ lalling 
Ad cleri. 16” terior orders, as well as to mere ) laymen, a Gow, 
and the d * Fute of 25 Edw. 3, c, 4, Which reciting, © That the pans | © 
bookscited2 had grievouſly complained, That ſecular clerks, as wel: 0 1 ty 
laſt. 663, 634, lains as other monks, and other people of religion, tal Y * 
bk ge drawn and hanged by award of the {ſecular juſtices, inp Wu! 
e ound dice of the franchiſe of holy church, &c, doth enad, 18 
109, (5) Keiy, © all manner of clerks as well ſecular as religious, K. 27 
99, 100. (4 F. ©* freely enjoy the privilege of holy church, &c. * i 


Cor. 233. But they ſometimes allowed it to mere laymen, being able to read, F. Corone 


the (ar 


i | 2 ; 5 ben 
() Yet it was Seck. 5, It ſeems that by a favourable interpretation © 7 3 
holden the next ſtatute, which univerſally prevailed ſoon (/) after it wil SU 
year after the 3 . . ſi inferior order Of pen an 
{tatate. quod li- not on y thaſe actually admitted into ſome inferief d a puniſ 
a4. ai e fa- clergy, (½) but alſo thoſe who were never qualifed to /* ws 
cit clecicum nifi mitted into orders (which was (i) tried by putcing them fol Ude bun 
tiaveat ſacram a yerte), have been taken to have a (e) right to this privilege her he 
e "ph . much as perſons in holy orders, whether they were 2 on! 
Ab. F. Cotone fully born, or (p) baſtards, (4) aliens or denizens, in e ears 


191. S. P. C. 124. 1 Hale 372, 373 (m) Kely. 100. 101, 102. B. Clerg) / I 
Kelynge 100, 101. Finch 462, 463. S. P. C. 133. 34H. 6.49- 7 Conn 7 IN 
caſes cited to the fourth genera! point of this chapter. (o) 9 E. 4. 28. Ab, B. Cel 
) B. Clergy 22. Hale 373. (9) B. Clergy 20. | 10 


. 9. ] 


Foc, CT 


done 112, 
elN7E, 
Cor. 20g, 


* i 
35 


on of the church or (2) excommunicate, within the com- (9) B. Clergy 26 
beneft or the lau, or (5) outlaws, &c. ſo that they were 1 Piggy | 
9 hereticks convict, ner ( ) Jews, Mahometans, nor Pa- (5) See 38 F v 
nor under (e) perpetuat diſability of going into orders, & M. 9. 

ing of no difpenſation, as (/) blind and maimed perſons 11 Coke 29. b. 


| erly were, and women () ſtill are; nor liable to the ob- (e) S. P. C. 

lo In of bigamy, VIA. of having (4)..marned two di ferent ng 

ball 1 111 b -| 1d Fr ] h . ſtit 2 5 f 1 B. C ergy 20, 
en ſucceiiively, er a Widow, Waich by a conſtitution ct the , coke 19. 


Gl of Lyons, (.) received in this kingdom, was à bar to (4) B. Clergy 
demand of che privilege of the clergy; and by force of 18 20. 11 Coke 29. 


7 £ . i . - » = Summary 229. 
op. 
3. c. 2, was triaple 7 the certificate (4) of the biſhop, _ 333 


Ccke 29.) 11 Coke 29. Summary 229. Con. B. Clergy 21. (g) Finch 463. ti 
10. See prœa. 21. Jac. 1. c. 6. and 3 & 4 W. & M. ſect. 7. Yet it is admitted, F. 
je 461, That a woman might claim the benefit of clergy. (4) S. P. C. 134. 135, 
Miet. 2 Hale 372. (7) See Nat. of bigamy. 4 E 1. c. 5. 5 Coke de jure Regis 
ice 13. S. P. C. i125. () Raſtal 160. S. P. C. 134, 135. 11 H. 4. 11. Ab. 
ne 85, 40 E. 3. 42. Ab. F. Attorney 39. . J 


6. But it is expreſsly enacted by 1 Edw. 6. c. 12. f. 16. 

ut any perſon who by the law of this realm ought to have 

benefit or his clergy ſhall be admitted to it, although he 

ie. been diyers times married to any ſingle woman, or 

wy widow ot widows, or to two wives or more, But it (1) S. P. C. 134. 

je () queſtzonÞvhether this ftatute were not impliedly eee, 

ed by & 2 Philip & Mary, c. 8. while it ſtood in force, B Clergy a, 

repealed. © all Glauſes, &c, againft the Sce of Rome,” gummary 229. 
: {7 hog: not e e 2 Hale 372. 

7. As to women it is enacted by 21 Jac. r. c. 6. 

ut 0n a conviction of grand larceny under the value of 

b killings, being no burglary, nor robbery in or near the 

ay, nor a felonious private taking from the perſon, 

but only ſuch an offence for which a man might have his 

739, they ſhall he , burnt in the hand, and 1mpriſoned, 


„ d. But it is enacted by 3 & 4 Will. & Mary, c. 9. 
That where a man being convicted of any felony may 
mand the benefit of his c:ergy, if a woman be convicted 
ue ſame or the like offence, upon her prayer to have 
benefit of this ſtatute, judgment of death ſhal! not be 
Fen zgainſt her upon ſuch conviction, or execution award- 
upon any outlawry for ſuch offence; but ſhe ſhall ſuffer the 
ic puniſhment as a man ſhould ſutter, that has the benefit. 
ws clergy allowed him in the like caſe; that is to ſay, 
Ude buint in the hand by the gaoler in open court, and 
wer ve kept in priſon for iuch a tiine as the juſtices in their 
acuon ſhall think fit, ſo as the ſame do no not exceed 
fear's impriſonment,” 


9. It ſeems, (m) That 2 who had been guilty of 
Ab breaking the priſbn of the ordinary, had no 12 - 5 


right 


— — —— 
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Corobe 242. 250. 257. 419. 2 Hale 3792. That one who had broken 


£1 13. But he had broken the priſon of the ordinary, to which le was 


4 x 
: . 2 * ö 7 5 "4 

x76 „ DUETS -- -. 
ol fs) Sig df ik Ren WP 72. U Kin 
{a} Yet it ſeems right to the benefit of clergy, but at the (7) diſcretioa of 275 
to be holden, ordinary. % Abd. T6. at. WI. 
Ab. B. Cler. 11, 12. F. Corone 191. 193 That one 'who had been guilty of fe v. 
might demand it as well as any other. 2 Hale g33. 366. Anf it ſeems to be bolded of the 


L es oa; tor bas {30s the priſon of the. outlaws 

mary had no manner of right to it. 12 Aſſize 39. Ab. B. Clergy to. This point is n 3 

guere. 9 Eaw. 4. 28. pl. 30. Kb. B. Clergy 7. . 3 | ” 

f. . That before the fate iſ" 

8. P. C. 31, 32. Hen, 7. c. 1 3: He who had been admitted to the bene} as 
| "1 


10%. 124. 136. HI WET IE [ 2 ded fro: 
See Pre, H. 4 5 Clergy, might have'lta fecond time as well as the firſt, TR 


8 ' i 


e 


+ 


1 Aﬀize 4. mitted when clergy was firſt allowed him; in which caſe it (ou A 
27K. 3. 13. +7. (6) That he could not fave Himſelf from à ſecond proſec Mar d 
Ab. F.Cotone though for the very ſame felony for which he was, beſur * of 
ie ene victed, unleſs he could ſhew:a:purgation, . .,.'- 2: "8" 

ed where the clerk-was attainted before he firſt had the benefit of hs 


f | | . clergy (e) F. Made 

238. and the books cited to letter (6), and to the former ſecti on. | WF 

| , — os 9 8 | 18 5 | * 8 f : 57 a | 2 ; 0 l | ed ; tks, &, 
Se, 4:1; But it is enacted by 4 Hen, 7. c 13. © 


- | - 8 J*, wed, ai 
*44 every>perſon, not being within orders, who hath once wwly : 


admitted to the benefit of his clergy, efrfoons arra > not | 
, any ſuch offence, he not admitted to have the henefito ids, be 
eg: of the clergy, See, And its provided, «MM ng 
Vany perſon at the ſecond time of afking-his clergy, bale: act, 
. © he is within orders, hath not there ready his letters ctr: of 

5, oxders, or a certificate of his ordinary, witnefling the rere an 

That then the juſtices afore whom he is fo arraigned, eri : 

* give him a day by their diſcretion to bring in his {aid add ne. 

cc or certificate; and if he fail, and bring not at ſuch a da me, ſu 

te ſaid letters or certificate, then the perſon to loſe the bene cert: 

* his clergy as he ſhall' do that is without orders.“ lis attai. 

Sect, 12. But it is enacted by 28 Hen. 8. ſ. 7.“ l ofen 

- “ ſons within holy orders, ſhall be under the ſame pal there to | 
| «dangers for the offences referred te by that ſtatute, lick atta 

c uſed and ordered to all intents and purpoſes, as other peiffM®vithin tu. 

& not being within holy orders”? | & An 

And-it is farther enacted by 32 Hen. 8. c. 3. ſ. 8. all rece 

56“ perſons within holy orders who ſhall be admittedtother 

4 gy, ſhall be burnt in the hand in like manner as lay d er. 15. 

«and {hall ſuffer and incur all fuch pains, dangers, and (ine in 

£ tures, and be ordered and uſed for their offences of felony, tünted Or 


“ intents, purpoſes, and conſtructions, as lay perſons auWraſcint 
* to their clergy be, or ought to be, &c. unted or 

Sect. 13. But it is enacted bye Edw. 6. c. . perlon ane 
*© That in all caſes. of felony, other than thoſe in that 20 pleadec 


„ tioned, every perſon, who ſhall be found guilty, or one 
* ſtand mute, or not anſwer directly, ſhall have the ben , 6 

e his clergy, in like manner and form as before the ft M Ke 
V 333; de Juſtice 

oy Cour 


„ OF CA EI 


© King Henry the eighth.“ And therefore it ſeems plain, 

3 big T7 4 wt not excluded from the N benelt of 

xr the ſuſt time, perſons in holy orders may have it as often | 

they want it, in the ſame manner as they might upon the 

ic the faid ſtatute of 4 Hen. 7. c. 13. (a) except they ſhall (2) gum. 2 38, 
arlawed, or challenge above the number of twenty, in which 239. 

they ate not witkin the purview of 1 Edw. 6. which ex- S. P. C. 135. 
only to thoſe“ who ſhall be found guilty, or confels, or (4) S. P. C. 135, 


Aal mute; Kc. But (5). where the crime itſelf charged an 235, 236. 


utc Et a perſon in 105 orders,; is, by any ſtatute, generally ex- Vide2 Haleg7% 
ene e tom clergy, ſuch perſon ſhall no more have the benefit 376. 339. 344. 
„ chan if he were a mere layman. 33432. 345 

it ſe . 14. It is recited by 34 and 35 Henry 8 14. 


That divers perſons had been indicted and attainted, and 
bol them clerks. convict,” and ſome of them clerks at- 
wed, &c, before Juſtices: of peace, gaol- delivery, &c. 
lin divers Cities, .counties, and franchiſes, &c. the records of 
ich attainders and, convictions, often, by negligence of the 
tk, Kc. having the rule and keeping thereof, had been em- 
wed, and not ready to be objected againſt ſuch perſons, be- 
ly arraigned before other juſtices, &c. And for that it 
not been known certainly whither to reſort for the ſame 
nds, becauſe they were not certified into any place certain, 
þ ofenders had often had the benefit of the clergy where they 
tht not, &c.” And thereupon it is enacted, That the 
rers erk of the crown, clerks of the peace, and clerks of Aſſize, 


the dere any ſuch attainder, or conviction ſhall be fo had, ſhall 
ye tertify a tranſcript, briefly containing the effect of every ſuch 
wy nd<&ment, &c. and clerk attainted, &c. that is to ſay, the 
a da 


ne, ſurname, and addition of every ſuch perſon, &c. and 
the certainty of the offence, &c. and the day and place of 
is attainder or conviction, &c. and the day and place of 
ls offence, &c. before the king in his bench at Weſtminſter, 
ltere to remain of record for ever, within forty days after 
ite, Mech attainder, &c, if the term be then, and if not, then 
thin twenty days after the next term, &c. on pain of 40-8. 
&, And that the clerk of the crown in the king's bench, 
lll receive the ſame without fee, under the like pain,” 
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wrt. 15. Provided, „“ That if there be more perſons con- e] Omitted in 
aned in any ſuch indictment, other than ſuch perſon ſo at- ya" 9% 
unted or convicted, than then ſuch clerk ſhall certify ſuch Ruffhead's 
aſcript only (c) concerning the perſon or perſons ſo at- 

ted or convicted, which ſhall be as effectual againſt ſuch 

perſon and perſons againſt whom it ſhall be objected, alledged, 

pleaded, as if the very record were preſent.” 


2 I 
a - 
= * Nn . 
= "YE 2 
- n * 
a RO —— 25. 
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* 16. And it is farther enacted, . That the ſaid clerk 
i the crown in the king's bench, ſhall at all ſuch times as 
e juſtices of the gaol-delivery, or juices of the peace, in 
e county within this realm of England, do write unto 


e him 


— TY IMA 
* 5H Dor 
7 * 
> * . 2 


* * . 


_ - -. or PLA, 


him for the names of ſuch perſons, which be fo er, 
e 6bnvit </and certified”; the ſaid i all pd provid 
convict, and certified in the ſaid bench, ſhall inconli...;i: of 

+ certify the faid names and ſurhames of the ſaid perſoh en the j 
„the caufes why and wherefore they were convicted! by the re 

| © tainted, unto the juſtices of gaol-delivery, or juſtices MP" pie 
peace, &c. on pain of forty ſhillings,” © © joaberat 
bu N * P * T *. 5 run flance 

ment. 8 


| Sect. 17. But it is provided, . That this a& ſhall 
| 1 tend to the clerks of the crown, &c. in Wales or G 
, or counties palatine of Lancafter and Durham, to nul 
* tranſcript of any fuch attainder or conviction, hef 


come obſ, 
time of 
(ueen Fl 
ul, and Acc 
e convicte 


. * king's juſtices of his counties in Wales, &c.“ hurt. Mr. 
ledeing th 
where t! 


fe} Dyer 253 Sect. 18. It ſeems, (2) That the juſtices may, by fa 
| this act, write in their own names to the clerk of the cr 
the king's bench, for a certificate of the tranſcript of 

tainder or conviction, and need 1 do it by writ in the! 

| name under their ze/fe, &c. which is required (4) by the 

[5] Sup. c. 29. ſtruction of 2 & 3 Edw. 6. c. 24. where the juſtices of 


p the ſece 
otrather 


20. F. 


. county write to thoſe of another for the certificate of i common 
tainder, or acquittal of the principal, in order to proceeii indictme 

the acceſſary. And the reaſon of the dig erence is, bed ender to t. 

this laſt caſe juſtices write to juſtices, but in the former (whethe 

officer only. | ve; for t. 

885 8 | ender no 

Sect. 19. It is farther provided by 3 & 4 Will, ad "iter to! 

xn more 


c. 9. ſ. 7. as followeth, *© Foraſmuch as ſuch men and we 
who have once had their clergy, &c. may happen to be ind 
for an offence committed afterwards in ſome other count): 


2 Hale 372. 
judgment 


it there fore enacted, That the clerk of the crown, bout ſpe: 
* * the peace, clerk of the aſſi zes where ſuch man or . ern 
'< ſhall be convicted, ſhall at the requeſt of the profecut ap ths 
&* any other in his Majeſty's behalf, certify a tranſcript ut que 
e and in few words, containing the effect and tenor of e 332. a 
© jindictment and conviction cf tuch man or woman, of | 6 
«© her having the benefit of the clergy, &c. and addi "al 2 
every ſuch perſon or perſons, and the certainty of the 1 whey 
& and conviction, to the judges and juf'ices in uch ae i 
county where ſuch man or woman fhall be indicted, | T 


& certificate being produced in court, ſhall b. fuffcie 
„ that ſuch man or woman have before had the bene 
«HP, 0. 


1 
That cle 
6 diarum, 
0 

Aga'nit the defendant's prayer of clergy, the proſecutor may file a Court Pe urth of 
aliedging ſume fact which, in law, deprives the defendant of the priviledge he chi 
Thus, betore the ſtature ge higemits, the offender on a con iction for bigamy N the le 
ral courts was allowed tis clergy,” but this priviledge having been taken away by the 
at the council of Lyons, {Vide ante ſect 8. ] the practice was to enter a CounTH 
flating the offence to have been cemmitted within a certain dioceſſe; which all 
carried the trial of the fact into the ecclefiaſtical court, and upon a certi cate of f 
of it from the biſhops, the offender was ouſted of his clergy. To this counter ple, " 
ever, the priſoner might reply that the firſt marriage was made within the age 0 : Alon or 1 
and that he diſagreed to it on his attaining to maturity; and the iſſue taken on th of (:) p 
cation being triabte by the country and 'not by the biſhops, reſtored n e third, 
ciergy, Staundforde 134. 4 Int. 274. Thus alſo it is a good counter plea | 


23. Fre 
e) Th 
80 far as ; 
other wife 
8 denied 


7 ˙ -.. 4 


4 provided, becauſe he was before convicted of an offence and thereupon pray- 
d-nefit of the ſtatute, which was allowed to him, alledging the truth of the fact, 
C the judgment of the court, that he may die according to law; which fact is to 
by the record in purſuance of 34 and 35 Hen. 8. c. 14. Staundforde 135.— Divers 
unter pleas alſo by which an offender may be deprived of ciergy may be framed 


* 


conſideration of 1he perſons to whom it is allowed or denied by the common law, and 
ircmflances under which that allowance or denial of it has been placed hy divers acts 


rome obſolete and out of practice; no traces of it appearing in any of the books 
tine of Sir William Staundforde, who was chief juſtice of the king's bench in the 


xl, and accordingly in the caſe of the King v. Marſton Rothwell and Mary Child, 
e convicted for coining at the old Bailey in September Seſſions 1783 before Mr Juſ- 


ledeing that they had been before allowed the benefit of the ſtatute, &c, and the 
where thereby ouſted of their clergy, | | 


d the ſecond point, viz, For what crimes the benefit of 
rather of the. ſtatute may be demanded; I ſhall premiſe, 


20. Firſt, That it ſeems to be generally agreed, That fei 11 Coke 29 
common law, it is demandable as well upon an (a) ap- 51 S. P. C. 124. 
indictment, for any crime whatſoever which ſubjects B. Clergy 19. 

ender to the (5) loſs of life or member, except (c) high os 463 
(whether againſt the king's perſon or (4) not), and [c] 8.P.C. 124 


: F. Corone 283. 
pe; for the frſt of which the common law ſeems to give 19 H. 6. phe , 


latter to have it left to the diſcretion of the ordinary, as B. Clergy 6. 


xn more fully ſhewn in the ninth ſection. «+ Vide 2 Inſt. 634 
And all new 


bY created treaſons 
judgment of law are levelled at the perſon of the king or his royal majeſty, are ex- 
tout ſpecial words for that purpoſe, as coming within the exception of the ſtatute 
). Foſter 190, [d] So it appears from the books cited to letter [c]. Yet in ſum- 
ho. and 11 Coke 29. and B. Clergy 25 31. it ſeems to be holden, That by the 
law clergy was excluded from ſuch high treaſon only as was againſt the perſon of 
| But quere upon what ground this is holden. And fee 25 E. 3. De Clero c. 5, 
ale 332. and Foſter 191. 8 en 


21. Secondly, That it ſeems to be doubtful, (e) whe- [e] S. P. C. 124. 
vere demandable at the common law for petit treaſon, enger * 
wa ſettled by 25 Edw. 3. de Clero, c. 4.. which ex- 11 Cole 29. 
lows it for © any treaſons or felonies, touching other 

0s than the king himſelf, or his royal majeſty.” 


22, Thirdly, That after this a conſtruction (F) pre- [Y Sup. o. 23 
That clergy might be denied to felons charged as in- * 2 
eum, et depopnlatores agrorum. But this is remedied a Habs os pF 
fourth of Henry the fourth, chapter the ſecond. 


23. From theſe premiſſes it ſeems to be generally 

10 That the flowing concluſions neceſſarily foliow : fg] Sum. 230, 

far as 2 perſon, who in reſpect of his orders or learn- 231. 

Aerwiic, is qualitied to he admitted to the benefit of [+] 

3 i In reſpect of his 0 crime, not amounting to gu, 
lacrllege; zuch denial muſt be grounded ct. 


Sum. 232, &c. 
of ( jo "DS: [] 2 Hale 332. 
% ) Parliament, made ſince the twenty-hfth of Ed- Summary 230- 
SeF. 2 


S.P.C. 124 


i clergy, that the offender is not entitled to the benefit of the ſtatute in ſ uch caſe 


ment. Staundforde 138.— The uſe of this counter plea, however, had for many 
een Elizabeth. But the darin practices of ſome money coiners have occafioned 


urſt, Mr. Silveſter filed a COux TER PIII of record on the part of the profecu- 


der no manner of right to the benefit of his clergy, and Ab. F.Corone 8 
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85 P. L* 44. evidence thereon, muft expreſsly bay; his caſe withi 
1 


1 E. 6. 12. ſect. quadam dia regia pe -/tri ducent de London ad Iſlington, 


v3 " 
4 % 
- 


ORD, OW. 
n Som 220 Seck. 24. Secondly,.' Wherever an oſfence is made E 
TAs 530.334 by ftarure, it (e) "ſhall bre the benefit of clergy, wih et 
„n enptsleſy excluded from t. oe fi 
Li Sem 231. Sec. 25. Thirdly, Wherever a. perſon is denied the of lach 
z:Hale 336 344 of clergy, in reſpett of a, Ratute, -excluding'it from the iP" 
' 33 Coke 37. charged againſt him, the (5) indiftment or ippeal, and tn, ane 
* repug 


Tale 28 


(8p. C. 130. words of. ſuch ſtatute. And therefore, if a (4) murder i ay 
| 3 * * 


Dyer 261. 224. expreſsly laid, and proved to hase been done of malice pre 


[4] Sum. 232... and-the offence of an acceſſary (e) before, to have been .: 
S. P. nets 30% malicieuſiy; and that of a (/ ) eut- purſe clam et ſecrets ay ch all 
IT be: H. S. Sc. the offender ſhall' have his clergy. And agreeable mptorily 


Kc, as to 


). 
14 
$4. 28 
bm thoſe 
from thc 
e numbe 
Of) The 
nd guil 
Fes guilt 
jr verdict 
former 
M mouth 


def, 29. 
me: hes 
les made 
ted and 
ly frſt tak 
force at 
a as th 


es 


My eee nn (g) That an indictment of rob 


yy ouſt the defender of the benefit of his clergy; becauſe the 
Carats fe. Gar (410 ti prpſy we ny a 
11 Coke 37. e. ieee | : $03 308 
Dyer 183. Vid. 4 & 5 Ph & M. 4. [FI Sum. 231. 8 Eliz. c. 4. [Lg] Moore z. 
349. [5] 23 H. 8. c. ſect. 3. 1 Edw. 6. c. 14 Par. 10. 4 & 5 Ph. & M. 4. 
„ Ls. V ML WSN "Ay 
LI Ad. 193. Vet it bath been adjudged, (i) That an indictment ap 
er man as aceeſſary to murder before the fact, by the words 
iiſe excitavit, movit et procuravit, Sc. is ſufficient to 0 
vbffender of the benefit of clergy, by force of 4&5 
aaa and Mary, the words whereof are, That all perſons wi 
e & malictouſſy command, hire, or counſel any perſon, 
which are not expreſsly purſued in ſuch indictment. K 
cCcounſelling another being neceſſarily included in the 
111 1 114 149 procuring, and exciting him, which therefore are tantano 
+ . fenſe, and different only in the manner of expreſſion,” ſuc 
Lil cee B 1. e. dictment is as '(#) much within the ſtatute as if it follon 
* b. 1.30 Allo,it hath been (i) adjudged, That in order to oul 
in 17. of the benefit of clergy by force of a ſtatute, which tales i 
Foſſer.. from a capital offence at common law, there is no need tl 
indictment or appeal conclude contra formam ſtatuti, be 
ſtatute doth no way alter the nature of the offence, b 


C23 


Neg, 30. 


leaves it to its proper judgment, and takes away a petſa Hen. 8. 
is BR - - 'vilege or exemption from ſuch judgment. lon-who ſ 
[=] SeeB. 1. c. Seck. 26. Fourthly, A ſtatute excluding the princh Uy many 
fe&. 4. c. 30, the heneft of clergy,- doth (n) not thereby exclude te ide pre 
Fe. 7. faries before or after. Neither (2) doth a ſtatute, e adler hol) 
Sum. 7. 58 231 the acceffaries, thereby exclude the principals. And iin their d 
2 Hale 335, 336 4. ( T Ri ercludes thoſe from tht 3 
11 Coke 29 to - agreed, (o) That where a ſtatute excludes thole eller in 
36. Who ſhall be fond guilty of petit treaſon, murder, burglar being 
. 3 Anderſon 195 bery, or any other kind of cimes, it ſhall be conſtrued; for ro 


= 99. wh tend only to exclude the principals, and not acceſſane the hit: 
& M. 5 EVE after, notwithſtanding they are certainly in 2 high 


[=] xx Coke 29 3 | 0 5 
10 36. S vil 46 (e) Summary 7, 58. 1 Anderſon 195. Dyerg9. 183, Foſter 355 pro 
ET Og: | BY” be A, 7 01. IT, 


ters in the guilt of the principal offender, as hath been 
re fully ſuewn chapter 29. ſections 13, 14. Vet inaſmuch 
w ſuch ſtafutes, taking away a privilege of ſo uch, a conſe- 


ene to the ſubject, ought to receive the ſtricteſt interpreta- 

ad the werds of them may, without any manner of ſtrain, 

9 x repugnahce £0 the general rules of law, be taken in ſuch a 
1 


dle as will include the principals only, I do not know that ; 
ber have ever been carried farther, | | 6, | 
$4, 27. Fifthly, Where clergy is allowable, it ſhall be as Le] Sum. 232. 
mc allowed to one who ſtands (a) mute, or challenges per- 25H. 8. 3. c., 2. 
ih) (5) above the number of twenty, or is (c) outlawed, yk c. 30. ſect. 
kc, 2 to one who is convicted by verdict, or confeſſion, &c. Moore 550, 

5 „ 2 Con. F. Corone | 
„ L) 3H. 7. 12. Ab. B. Clergy 27. F. Corone 31. Sum. 237. 25 H. 8. c. 3. = | | 
» 1&4 W. & M. c. 9. [Le] 11 Coke 29. See 3 &4 W. & M. c. 9 nol | | 


$4, 28. Sixthly, aw ſtatute taking the benefit of clerg | 
£m thoſe who ſhall be found guilty, doth not (d) thereby take, | 
from thoſe who ſtand mute, or challenge peremptorily above ny * 
number of twenty, or are outlawed, &c. But it ſeems (e) 3 4 W. 


, That a ſtatute taking it away from thoſe who ſhall be M. c. 9. 
ora e guilty, extends as well to thoſe who ſhall confeſs them- g a 8 
J x o 


rs guilty upon record, as to thoſe who ſhall be found guilty 
F rerdict 3; for as the latter are found guilty by a jury, ſo are 
WE former by the court, and their conviction being from their 
m mouths, is of the higheſt nature poſſible, | 


2 Hale 335. | 
(e) 11 Coke 29* 


ad. 29. AND now I ſhall endeavour to ſhew for what 
ma des perſons are excluded from the benefit of clergy by ſta- 


(us made fince 25 Edw. 3. c. 4. which being ſomewhat per- 
lon el and intricate, I ſhall for the better clearing of this mat- 


, firſt take a general view of thoſe ſtatutes ſo far as they are 
er at this day, and then ſhall more diſtinctly conſider 
i 25 they particularly concern the ſeveral kinds of capital 


ed tl nes, 
hen | | | | 
| beg, 30, The firſt of thoſe ſtatutes, I ſhall take notice, is 


Hen, 8, c. 1. f. 3. by which it is enacted, . That no per- 
fon who ſhall be 1 guilty after the laws of this land for 
manner of petit treaſon, or for any wilful murder of ä 4 
tl | malice prepenſed, —or for robbing any churches," chapels, or | 
ö 11 her holy places, —or for robbing of any perſon or perſons, 3 
n iu their dwelling houſes, or dwelling place, the owner or 
veller in the ſame houſe, his wife, his children, or ſervants, 
To being within, and put in fear and dread by the fame, JEET 
| K for robbing of any perſon or perſons in or near about (/) [f ] 80 wr mg . 
ub Wghways,—or for wiiful burning of any dwelling houſes eee. | 
5 3 wherein any grain of corn ſhall happen to be, — the word about 
r ay perſon or perſons being found guilty of any abet- and Keble the 
* procurement, helping, 1 or counſelling of, word near 
u. : 1 «0 or 
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fa] 11 Coke 30 
3 
6] Sup. ſect 28 


| 3. © guilty. after the laws of this re 
And 21 Coke zo 
1 2+ +. and waseafily evaded (4) by 
ſtanding mute or challenging peremi 


Fark: Coke 31 See. LS But this ſtatute extends not ( f) to thoſe who 
1 Hale 373. 


dor to any ſuch petit treaſons, murders: or felonies, ſpal 
admitted to his clergy; ſuch as be within holy orders 9 
e == 
 Ve#. 31. Note, That this ſtatute extends (a) as well ©, 
peals as to indictments, and to thoſe who ſhall confeſs (3); 
much as thoſe who ſhall. plead. and be found guilty, Fa 
words are general, That no 3 who ſhall be f. 
alm, &c, ſhall be admitted 

t his clergy, &c. ButS&gxtends not (g) to perſons outla 

bei 


ſaid, 
their 
' King 
Kc. 
ells as 
an 25 


8 tin ders, a 
| ove the numbe , 
their being neral, 


i p : 


twenty, whereby they prevented nd guilty Go 
Se2. 32. But theſe two laſt defects are provided fo "7 A, 
25 Hen. 8. c. 3. by which it is enacted, par. 2, © That en ſable 

<< perſon who ſhall from thenceforth be indiQed of petit! 
* ſon, —wilful burning of houſes, —murder,—robhery,—hy Lech. 3 
<< lary, or other felony, according to the tenor and meanin = - 
% 23 Hen. 8. and thereupon arraigned, do ſtand mute of n * © 
6: 1207 15 N ph or froward mnind, Dr challenge peremptorily above th: * ges, as 
e This | chal- ©* ber of twenty (e), or elſe will not, or do not anſwer dit 1 bo 
enge now im- „ to the ſame indictment and felony, whereupon he 1 op 
el cc arraĩgned, ſhall from thenceforth loſe the benefit andy 1 1 ; 
Poa ee & lege of his clergy, in like manner and form as if he EH y 
challerige is o © realy pleaded to the ſaid petit treaſon, murder, robh 1 3 
© burglary, or other felony, whereupon he is ſo arraigned, ll be for 
2 Hale 339-345 *© thereupon had been found guilty, after the laws dal : 
mer a8 


outlawed, any more than 23 Hen. 8. Neither doth it exten 23 


appeals, nor to acceſſaries before, both of which are include 


ö 2 WA : 
the twenty- third of Henry the eighth. 37 


lich takes 
res it, v 
ned in th 
Nequentl 
23 Hen. 


| Se8. 34. After came the ſtatute of 1 Edw. 6, c. 12. f 
e That no perſon who ſhall be in due form of the ll 
c tainted or convicted of murder of malice prepenſed, 0 
< poiſoning of malice prepenſed, or of breaking of any® 


ce hy day or by night, any perſon being then in the ſame rae 
« where the ſame breaking ſhall be committed, and there" Tit at 
< in dread; or of robbing any perſon in the high, in t. 
“ near the highway; or of felonious ftealin of horles, g Making « 
© ings, or mares, or of felonious taking of an) goods * five, 
< any pariſh church, or other church or chapel; or wy 
4 dicted or appealed of any of the ſame offences, 1 ef, 38, 
5 upon found guilty by verdi& of twelve men, ot un bs ch takes 
& the ſame upon his arraignment z or will not a tht whic 
ce rectly according to the laws of this realm, ot ſal — vid of it 
<6 fully, or of . Fl mute, ſhall not be admitted to (16 9 twenty, 


WY fhewn h 


033 OF CLERGYT:- | 483 
e &« of his clergy : And that in all other caſes of felony all 

; rorſons that ſhall be arraigned, or found guilty upon their 

« ardgnment,' or ſhall confeſs,” or ſtand. mute in form afore- 

fad, or will not anſwer directly in form aforeſaid, ſhall have | 

their clergy in the ſame manner as before the firſt year of | 
' King Henry the eighth.“ R 5 


| $4. 35, Note, That this ſtatute extends as well to (2) ap- [a] 11 Coke 32 
ils as to indictments, in which reſpect it is more fully penned 2 Hale 343. 

m 25 Hen. 8. And that it extends to perſons in holy (5) [5] xx Coke 31 
ers, as much as to laymen, and to all perſons attainted in 32» 

neral, and conſequently to thoſe who are outlawed, in which 

ehects it is more fully penned than either twenty-third or 

renty-fifth of Henry the eighth. Yet it hath ſeveral con- 

feable defects; as PIE | 


» 


eg. 36. Firſt, In that it doth not exclude thoſe from the FO 

refit of the clergy, who challenge above the number of twen- Wh 5 A ys 25 | 
+; ſo that it is eaſily made ineffectual (c) by taking ſuch chal- pyts.p.c —_ 
wes, as to crimes excluded from the benefit of clergy, by this it is made a 
ute, and no other. But as to the crimes within 25 Hen. 8. Quere whether 
(d) ſeems plain, That a perſon that takes ſuch challenges _ _ 
pt be excluded from his clergy by force of that ſtatute even tus 


| ty. t 
uy ore it was revived by 5 & 6 Edw. 6. ſet forth more at large 5 
"1 Wi 42, &c, becauſe 1 Edw. 6. reſtores the benefit of clergy, the word con- 
= it was before the reign of Henry the eighth, to ſuch only as doe TIM: 


ul be found guilty, or confeſs, or ſtand mute, or not anſwer 

rely, and conſequently (e) thoſe who challenge above the Ka 
nber of twenty, ſeem clearly to be excluded in the ſame holden f 
ner as if the firſt of Edward the ſixth had never been (e) Vide Sum, 
de. : 239, 
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9d. 37, Secondly, In that it omits acceſſaries in the clauſe 
lich takes away clergy, but includes them in that which re- 
res it, which is general as to all caſes of felony, not men- 
ned in the act, whereof any perſon ſhall be found guilty, and 
Wlequently as to acceſſaries wholly takes off the force 
[23 Hen. 8. which extends. only to thoſe who ſhall be 
ad guilty, and is the only ſtatute in this reign which ex- 
es accefſaries from the clergy. And accordingly we find, 


n 
= © * W — — 
= —— 4 * ——* 5" ern 2 = 
. * 
yr b oY N 1 * 
- — e I 5, e * 
1 *. 4 —_ : 


BY | That after this & 1 7 
| 1 * atute acceſſaries were admitted to their 
* eim the ſame manner as before the reign of Hen. 8. till 6 
ds ou Tg of 4 & 5 Ph. & Mary, ſet forth more at large ſection 
being . | 
d th 2 : : : | 
110 1 38. Thirdly, In that it alſo omits arſon in the cla uſe 
nfiver 0 takes away clergy, but includes it in the general words 
and 33 reſtores it, and conſequently re- entitled thoſe (g/ | 4 
the Ait to clergy, in all caſes hut that of challenging more 2) 3 oke 31 


twenty, till th i 32g 
T ibewn a OO a ae E n 


1i 2 | Se., 


„ 1 


Seck. 30. Fourthly, In that the clauſe which oufts hoff b. 33 
ſtealers of their clergy is worded in ſuch a manner us mats 1 
ö doubtful whether it extend to thoſe who ſteal but one, wia. 

(a) Vide infra occafioned the making of 2 (a) & 3 Edw.6, c. 33. whicy 'f o 

| ſet. 6. clares, That a perſon felonioufly ſtealing one horſe, geldin ug 

| «© or mare, ſhall be put from his clergy in the ſame manner 50 

| | .it he had been indicted, or appealed for ſtealing of ty uo 
= n | 2 

| ; | | ; forth, 


Sec. 40. Fifthly, in that the clauſe which oufs 7 


| 5 breakers of their clergy, is not worded in ſuch a manner © the 
: fully brings their offence under the notion of felony; for i lord tl 

| thus expreſſed, “ Any perſon who ſhall be attainted, dt, opti 
| © breaking any houſe by day or night, any perſon being the | 
in and put in fear, or dread, &c.” But ſuch a breaking en 
in the night is nc felony unleſs it be done with an intent 
commit a felony, which makes it burglary ; neither can it 
felony, if done in the day with any intent whatſoever; WM into 

<a 1 though a felony follow, which may make the houſe. brei gere + 
expreſſed. done with an intent to commit it, properly enough to be ai e latter 
S. P. C. 126. felonious : Yet it ſeems, That it cannot make it become g made 
and 11 Coke 31 a felony, becauſe it is not reducible to any ſpecies of fla kb off 


* 


- 


94. 43 
5 fatute 


| | 5 (4) Yet quere, of 1t 


32 · And therefore the ſtatute muſt be ſupplied by a reaſonable ne th 
. 25 tendment, and (c) conſtrued to mean ſuch houſe-breakinga N 
11 Coke 31, 32 às amounts to, or is attended with felony, move 


| hengthen 
(d) 1x Coke 31 Seck. 41. It is (4) holden by Sir Edward Coke, That pi Ie fn. 
Was reſtored to the benefit of clergy by this ſtatute; but ot have 
| iracy on the high ſea, the contrary hath been ſolemnly (.) bautez 
(e) Moor 756. Pe Nath | ty 0 v 
Inſt. 111: Judged and confirmed by conſtant experience, and is cenie d 
{ F) B. 1. c. 37. agreeable to the (/) legal notion of piracy in other caſes; wi | 
ſect. 6, 7. beirg a capital offence by the civil law only even after the ¶ Ver it hat. 
2 Hale 370. tute of 28 Hen. 8. c. 15. which altered not the nature of ld, Tha 
oftence, but only the manner of the trials, ſhall not be incu f it, 2. 
in a ftatute ſpeaking generally of felonies, which ſhall be WW: ſtom 


ſtrued only of thoſe felonies which are ſuch by out le of the 
(g) Bk. x. c.'37 thoſe piracies are (g) which are committed in a creek or Wi: princix 
ſect. 11. within the body of a county, but no other, 
2 Hale 369. : | ; 3 
Sec. 42. The next general ſtatute relating to theſe mat 


5 is 5 &6 Edw. 6. c. 10. which firſt recites the above - men 
(b)Vide ſp. (4) clauſe of 23 Hen. 8. concerning clergy, and take 
ſeft. 30 tice that it was defective in omitting thoſe who rob, &c, 

one County, arid remove the thing taken into another, 
there tried, &c. and that this omiſſion was ſupplied d 
Hen. 8. and that the ſaid ſtatute of 25 Hen. 8, was 4 
reſpect made ineffectual by 1 Edw. 6. c. 12. why 4 
clergy as it ſtood before the reign of Hen. 8. to allt , 4 
| not therein mentioned; and that by reaſon of the fal 
2 Hale 341. of 1 Edw. 6. divers perſons had committed Ir 1 

* one county, and after had been taken, &c. and * = 

ther, and there had their clergy, which they woul 


DF CLERGY, | 

ad, if the ſaid ſtatute of 25 Hen. 8. had ſtood in force; and 
n goes on in theſe words, For redreſs whereof from hence- 
{th to be had, be it enacted, &c. That the ſaid act made in 
the faid 25th year, touching the png. ſuch offenders 
fom their clergy z and every article, clauſe and ſentence, 
contained in the ſame, touching clergy, ſhall. from hence- 
forth, touching ſuch offence from henceforth to be commit- 
ted and done, ſtand, remain and be in full ſtrength and vir- 
tue, in ſuch manner and form, as it did before the making 
or the faid act in the firſt year of the reign of our ſovereign 
lord the king that now is, Any clauſe, article or ſentence 
compriſed herein to the contrary notwithſtanding.“ 


4. 43. It was for ſome time a great queſtion, Whether 
6 ſatute revived 25 Hen. 8. for the whole, or only for ſuch 
of it which relates to felons removing the thing feloniouſſy 
en into a different county from that wherein they took it, „ 
{ there tried, &c. And Sir (a) William Staundforde inclines (a) S. P. C. 128. 
the latter opinion; becauſe the words are, That the ſaid | 
a made in the ſaid twenty-firth year, touching the putting 
ch offenders from their clergy, ſhall be revived, &c.” 
re the word ſuch ſhall have relation only to the offenders 
tioned before; which are thoſe who ſteal 1n one county, 
| remove the thing ſtolen into another. And this objection 
That ſuch as rob in one ſhire, and fly into another, ſhall 
ot have their clergy,” To which it may be added, That 
#utes which take away clergy, are to be conſtrued ſtrictly 
quem vitæ, „ | 


bengthened (5) by the title of the act, which is only this, (5) 11 Coke 33. 


it hath been adjudged, and (c)is, as I take it, fully (d) (e) 11 Coke 33 
©, That this ſtatute revived 25 Hen, g. as to every other 34, 35 

ch It, as well as that concerning felons carrying the things (4) Sum. 232, 
en from one county into another. For granting that the ©2334 


en of the ſtatures of 5 & 6 Edw. 6. had the cafe of ſuch 8er Radirys 


iu principally in their view; which appears pretty, plain- ſtatutes, title 
tot only from the title of the ſtatute, but alſo from the Clergy,Par. 16. 
»y and purview, for the preamble expreſsly takes no- 
o no other miſchief from the repeal of 25 Hen, 8. 
Ay tals, That thereby many of ſuch felons had their 
ic and then follows the enacting clauſe, which be- 
bs theſe words, For redreſs whereof,” and then goes 
* enacted, &c, That 25 Hen, 8. touching ſuch of- 
> p and ſuch offences, remain in full force.“ Vet con- 
1 the ſtatute of 5 & 6 Edw, 6. begins with a recital 
r off 5 clauſe of 23 Hen, 8, wherein there are ſeveral 
l mo contained, and that the words, ** ſuch offenders 
Wee in the enacting clauſe of 5 & 6 Edw. 6. 
: "aq enough refer to them, as well as to the offence of 
he Pea next immediately before: And farther 
> aut tae words, © ſuch offenders and ſuch offences,“ 
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may properly endugh be taken to include all /ach in miſchief, 1 
ſuch in inconvenience, according to the received (a) confirudi 
of the word ſuch, in ſome js, 7 ſtatutes, and @ fertimi thoſe | 
greater miſchief and greater inconvenience, as almoſt al! th 
other offences ſpeciſied in 25 Hen. 8. are; as for inſtance. gel 
05 = FREY treaſon, murder, arſon, &c.; and that it is a received (4) col 

33 ftruction of penal ſtatutes, to extend them to all 
34. ruction of penal ſtatutes, to extend them to all caſes that co 
Vide ſup. ſet. within the meaning of the words; «and that it would be abſu 
25. and book to imagine that the makers of the ſtatute intended to put tho 
the 1 chap. who carried goods ſtolen into a different county, in a wo 
32. ſect. 3. caſe in ſuch county than in that wherein they ſtole them, 
| they muſt be, if 25 Hen. 8. were only revived againſt the 
ö : where they carried the thing ſtolen into a different coun 
for by ſuch a conſtruction they would have been excluded f:, 
clergy, in the county wherein they committed the robbery, | 
f 1 Edw. 6. c. 12. only, which not extending to thoſe who ch 
| | | lenge above the number of twenty, might eaſily be evade 
| whereas in a different county they would be excluded from 


(a) 11 Coke 33 


. (e) 11 Coke 24 in ſuch caſe by 25 Hen. 8. To which may be added, (7) I 
1 the firſt ſentence of the purview of 5 & 6 Edw. 6. vis. I. 
| = the ſaid act of 25 Hen. 8. touching the putting ſuch offend 
« from their clergy,” had been ſufficient, if no more had be 

intended but the excluding thoſe'who rob in one county a 

fly into another; and therefore it is moſt natural to intend i 

it was the meaning of the makers of the ſtatute, by adding thi 

. . farther words, That every article, clauſe and ſentence in 
« ſame, touching clergy, ſhall, touching ſuch offences, rem 


ed in ar 
« &c,” torevive the whole ſtatute ſo far as it related to de Pa 


See Foſter 335 Sec. 44. And ſince the whole ſtatute of 25 Hen. 8. 1s Ihe 
vived, it follows by a neceſſary conſequence, That fo mud "Like 
23 Hen. 8. alſoas is expreſsly affirmed by it, is revivedalſo. A 10 i 
therefore ſince 25 Hen. 8. having recited the clauſe of 23H ; Man 
. concerning clergy, and the miſchief that it extended on) —_ 
. . thoſe who are found guilty, expreſsly enacts, That whoe 
"1, < ſhall be indicted of petit treaſon, wilful burning of hou ate 
| * murder, robbery or burglary, or other felony, according E 
' « the tenor and meaning of the ſaid ſtatute, and ſtand n 7 49, 
« or challenge peremptorily above twenty, &c. ſhail . "at Th: 
< benefit of the clergy, in like manner as if he had pleadec, 1 
(4) 11 Coke 34 * been found ' guilty; whereby it affirms and inforces ü NV. 
3 23 Hen. 8. as to thoſe found guilty of ſuch crimes; b $24 h 
»progy wand 222 lows by a neceſſary conſequence, That 2 — =o 2 , 
Hate „orders found guilty of petit treaſon, or (d) arſon, which \ .  I1ON 
1 Hale 570, 571 . gunty ot pe Hen of twen; 
&c. omitted by r Edw. 6. are excluded from clergy by 23 . Mee 4 
2 Hale 345, 346 thus affirmed and enforced by 25 Hen. 8 and conſe quent) ny. or eh th 
. Wed by 5 & 6 Edward the ſixth.” | „„ 227. 


S. P. C. 125. 

; 5 ER. he 2 8 , 0 Ft, 40. b 

i (e) Vide ſup, $22. 45. But it is obſervable, That the faid how C ae, 
Wl ſect. 33. Hen. 8. wholly omits () acceffaries, as well 45 1 Kd. | 


Vd now ! 
N the every] 


4 
7 * 


premedy this defect, it is enacted by 4 & 5 Ph, & Mary, c. 4. 
# That every perſon that ſhall; maliciouſſy command, hire, or, 
i counſel. any perſon or perſons, to commit er do any petit, 
# treaſon, wilful murder, or to do any robbery in any dwelling- 
houſe or houſes, or to commit or do any robbery in or near 
the highway in the realm of England, or in any other the 
F queen's dominions, or to commit or do any robbery in any 
| nlace within the marches of England againſt Scotland, or- 
i pilfully to burn any dwelling houſe, or any 8 thereof, or 
y barn then having corn or grain in the fame, that then 
 trery ſuch offender, being outlawed thereof, or being there- 
of attaigned and found guilty by the order of the law, or 
Heng otherwiſe lawfully attainted or convicted of the ſame 
ofence, or being arraigned thereof, do ſtand mute of malice 
 & froward mind, or do challenge peremptorily above the 
unber of twenty perſons, or will nat anſwer directly to ſuch 
ofence, ſhall not have the benefit of his clergy,” 


(OM 
T1 | n 4 
. It is obſervable, Fir, That this ſtatute is general 


to all robberies in any. dwelling-houſe ; yet it ſeems to have 

en always taken as a 2 reaſonable conſtruction, that it ſnall (ecke 
reſtrained to ſuch robberies of this kind as were excluded 36 2) 

In the benefit of clergy, by ſome former ſtatute ; for it can- Summary 235. 


Is 


* t be well imagined that the makers of chis, or any ſtatute, in- 2 my 342. 
hr ell in any cate to take away clergy from the acceſſary, where Con, avil 46. 
Us J\ En is left to tbe f all benefit of it. | - | | 


bd. 47. Secondly That een or appeal, in order 5 
dukt an acce!ſary of his clergy by force of this ſtatute, mu't. on Ada 900 
pefsly purfue it, in ſubſtance. [4] at leaſt, as hata been al- That the words 


bern, ſection ewenty-five, wilful mu der, 
in an ingictment 


what ; on the ſtatute. 
ate ſufficiently purſued by laying the murder done ex malitia precogitata, 


- 


od m 48. It is farther enacted by 3 & 4 Will. & Mary, c. 
3. * That if any perſon or perſons whatſoever be indicted 
x Uy oftence, for which by virtue of any former ſtatute, 
\rces or they are excluded from having the benefit of his or their 
| ey ik he or they had been thereof convicted by verdi dt or 


„ 


ger — . . . 
Melon, if he or they ſtand mute, or will not anſwer directly 


in en, u | | | 

ch Þ the ſeiony, or !h.11 challenge peremptorily above the num- 
; Hen * twenty perſons returned to be on the jury, or ſhall be 
ently Waved thereupon, ſhall not be admitted to the benefit of 


or their clergy,” 


2 | . wh: Fe 
4 5. Bat note, That this ſtatute extends not to appeals, 
deaces made telonies by ſubſeqnent ſtatutes. Rs 
ND . 85 ; — 
"Y po I am in the ſecond place more diſtinctly to con- 
Fri ſtatutes which take away the benefit of clergy, 
/ pticularly relate to the ſeveral kind of crimes. = 


114 For 


* 
. 
$61 
is / 1 
E 
* 
F 34 
14 an 
* 1 
* 
9 2 
1 
1 
8 
4 
the 
- 
135 
} 
4 
of! 
8 
i, 
11 
0 
1 
3. 
1 
* 
i 
5.5 
1 
1 
| 
þ * # 
| . 
* + 
2. 
14 
{8- 
#3}: 
7 * 
i 
'n 


| 1 
5 
5 
i 


{ « 
PTS O — ARAM 
— + uadeactis 


— — 
MLM ON OO CN 
p — * 1 
PA * 
— 


— — 
_ . — — — 
= 2 Dee 2 
1 > 4 [np ve Sz . 
— n N 
r = Ee 21 
on Er ES 
I = 1 2 L 
r 3 r 
by} on en ne =: R b 


488 = OF CLERGY. Bl. 


(Yvide 11 Coke an appeal as indictment; and (7) it cannot be well ima! 


JR 


. 34 
Ice ſo 
is af 
Mi he 1 
w, T 
Id. 6 


For the better illuſtration whereof, having referreq 4 
reader, as to the felonies made ſuck by ſtatute, to the ſeve 
chapters in the firſt book wherein ſuch felonies are handled. 
ſhall here conſider the ſtatutes which take away clergy fra 
capital offences at the common law, under the followis 


heads, —As they relate, To petit Treaſon ; To Homicide ;7 


3 3 To Sacrilegez To Robbery; To Burglary; andt 7 Mr 
rſon. „ „ 
= _ Sect. 50. As to PETIT TREASON ;; It is certain that AY 
{a)Sup.f.43.44. force of 23 & 25 Hen. 8. revived (a) by 5 & 6 Edw. 6. H 5 
1 8 principal not being a (4) clerk in holy orders, is excluded fr erpte 
(5) Sup, Sect. 13 the benefit of clergy, upon a (c) conviction, (a) ſtanding muMiye:!; 3 
ej Sup. Sed. zo or challenge of more than twenty, upon an (e) indictment, the pri 
4) Sup. 32, 33. p | | ied alt 
(e) Sup. Sect · 33 | | 
(J) Hale 338, Sect. 51. And Sir (/) Mathew Hale ſeems to be of o 
339, 341. nion, That the principal 1s likewiſe ouſted of his clergy, 


Fed, 9 
rerdict 
to the! 
ole who 
ll, chapte 
tenehit o 


Summary 232 2 3 Hen. 8. in appeal of petit treaſon, if he be convict by vg 
dict or confeſſion, but not in other caſes, 


Bat quere, How this can be? For fince ſo much (g) only 

23 Hen. 8. ſeems to be revived, as affirmed and enforced 

(g)Sup. ſect 43. 25 Hen. 8. and that no way extends to appeals but only to 
hho dictments, it ſeems difficult to make out, that any part of 
| Hen. 8. ſo far as relates to appeals, is revived by 25 Hen, 8, 34 

peals Mt 
challeng 
ſuch mat 
Well as 


1 


Sect. 52. But I would rather incline to think that the princ 

in an appeal of petit treaſon may be excluded from his clergy 

1 (5) Edw. 6. c. 12, in all caſes except that of challen 

(5) Sup. I. 34. above the number of twenty, under the words © murder if 
352 «& lice prepenſed, in that ſtatute z becauſe all petit treaſon, 


(7) Bk. c. 32, the very notion of it, neceſſarily (i) includes ſuch murder Laer 
f. 6. 7 andre, | | ng caſe; 
2 Hale 340. | on. * 
Vide fur: Sect. 53. However the makers of 4 ( & 5 Ph. & MH op 
Vide'ſ 53. ot 4 5 8 bo 
n 4. ſeem plainly to have been of opinion, That the princip ana * 
| petit treaſon are excluded from clergy in all caſes, as'welt1 * 
that 


an appeal as indictment; becauſe they have in all caſes 


preſsly excluded the acceſſaries maliciouſly before, as well b on na 


In that of 


205 7 int A'S Lupiore 
. that they intended to make the law more ſevere agu upwr 


Andſup. ect 46 than againſt the principals, 


() Ante, page Sect. 54. As to Homrcipe, It is certain that wilful 
461, 482. der of malice prepenſed is excluded from the benefit of dg bal be inc 
| upon indictments in all cafes by 23 & 25 Hen. 8. 2nd 1 

6. c. 12. before recited (m). | without ; 


(»)Sum.e 32. Seck. 55. Alſo it ſeems (a) to be the opinion of dir * lefs the f 
2 Hale 343. Hale, That it likewiſe is excluded from clergy in ald Ulwer dir 


_— _ ſ. well upon appeals as indictments. But this ſeems queſtion i rem, o: 
3 73* . d 


or appeals ate certainly not (o) within 25 Hen. $,apd ene 


* ren 4³⁰ 


wc ſo much only of 23 Hen. 8. is revived by 5 & 6 Edw. 6. 
i; affirmed and enforced by 25 Hen. 8. I do not ſee how it 

au be revived as to any appeal. From whence it ſeems to fol- 

w, That the only ſtatute which expreſsly excludes them is 

Id. 6. c. 12. which (a) omits the caſe of challenging more (e) Vide Sup. 

kn twenty, Neither is this defect ſupplied by 3 & 4 Will. ſect. 34. 36. 


Wd Mary, c, 9; for this extends (5) only to indictments. . 4 * lect, 


. 56. But accefſaries maliciouſſy before to ſuch murder () 11 Coke 38. 
erpteſsly excluded from clergy in all caſes, as well upon and ſup.ſect. 46. 
weals as indictments by 4 & 5 Ph. & Mary, c. 4. and how 4 50 2Hale342 
i the principal may (e) hereby in like manner be implicitly ex- 343. 48 to acceſ- 
ed alfo in all caſes, I ſhall leave to be conſidered. | ſaries after the 
| | 55 : fact in petty 
1 | | treaſon and murder. 


0g. 9). By 1 Jac, 1. c. 8. He that ſhall be convicted by 
redict of twelve men, or confeſſion, or otherwiſe according 
to the laws of this realm, of homicide, by ſtabbing” but not 
pe who abet them, &c. (for which I ſhall refer to book the 
f, chapter 30. ſect, 4. 5, &c.) “ ſhall be excluded from the 
tenehit of his clergy, &c, | | 


0.58. And this ſtatute ſeems plainly to extend as well to 
peils as indictments, but not to the caſe of ſtanding mute, 
challenging above twenty, &c. But thoſe who are indicted 
ſuch manſlaughter are excluded from clergy in all ſuch caſes 
ll as on a conviction, by 3 and 4 Will. and Mary, c. 9. 


Lucexy is excluded from the benefit of clergy in the fol- Sup. Sec. 46, 
ing caſes: 1. In that of a felonious ſecret taking from the 19. 

en. 2. In that of horſe-ſtealing. 3. In that of ſtealing 

ma ſhop or dwelling-houſe, &c. 4. In that of ſtealing 

bllen manufactures from the tenters, or linen'from the place 

manufacture, 5, In that of ſtealing the king's naval ſtores. 

x that of ſtealing ſheep and other cattle. 9. In that of 

, on navigable rivers above the value of forty ſhillings. 

ſom mY from veſſels in diſtreſs, or that have ſuf- 

Uupwreck, 


"mY And T hy 1 a felonĩous ſecret taking from the 
„is enacted by 8 Eliz. c. 4. That no perſon who v:; 
g indicted or appealed for felonious taking of — money, W 
— or chattels, from the perſon of any other, privily 
a - his inzwledge, in any place whatſoever, and there- 
3 ound gui lty by verdict of twelve men, or ſhall con- 
3 upon his or their arraignment, or will not 
Th irectly to the ſame, according to the laws of the 
y or Trall ſtand wilfully or of malice, or obſtinately 
* or challenge pere mptori ly above the number of twenty, 
a i FOO 
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F OY b 33 
cc or ſhall be upon ſuch indictment or appeal outlawed: ff 927 
© be admitted to his clergy, &,, 3 b; & 
| "4 , EP h " . Can 
From the words of the preamble.it appears that this ſta: ute was j 28 
ee of eit againſt the Frceſs of which the eee 22 ' goods 
was found noc to be an adequate afeguard and protection. It, therefore, the larcen i * thoug 
in the Aigbteſt degree, s/covered, at the time it is committing, the offender is not whe one 
the penalty of the act. Purſuant to the preamble, the words ** privily without hi; Im ' (hall 
Zedge imply that the mind of the pa ty yo4b-d ſhould be Tapable of knowledge at the tm Nene 
the offence is committed z and it hat; accoidingly been ruled that whete the prepartyi 
taken from a perſon ſo intoxicated by liquor as to be altogether ſenſeleſs of the tranſi die ' confeſ 
the offend*-r ſhall have his clergy ; for it would be highly unreaſonable, in ſo penal a cad halle 
to permit the faulty drunkenneſs of a proſecutor, to deprive a priſoner of any adyanty | the bel 
which might have eſulted to him from the ſobriety of his accuſer, But if the jntoxicati 
ſhould appear to have been proviiked by the inſtigation of the offender, the law certaiy] 
wou'd not permit him to derive any advantage from his own wrong; and it ſeems quel det, 6 
tionable how far this corſtru”.ion would apply to the caſe of privately ſealing from a pe ming p 
ſon deprived of conſciouſneſs by the powers of fleep, kelped 
- 4 3 5 quent te 
Vide Set. 26, Sect. Go, But note, That this ſtatute extends not to any a 
45, 46. ceſſaries before or after. SL. 
1 Hale $529, FS 49 3 | The proj 
Foſter 350. : | 5 wable tt 
7 4 ſect, Se. BY P as to Horſe- ſtealers: It ſeems. that te nd take 
2.39. ate (4) ouſted of their clergy in all caſes, as well upon appeal" f 
2 Hale 364,365. as indictments, 1 Edw. CY 12, and 2 & 3 Edw. 6, 5 . a 
the latter of which ſtatutes it is enacted, That all peri Ir 
«« feloniouſly taking or ſtealing any horſe, gelding, or m doubt: 
5 ſhall not be admitted to the privilege of the elergy, but HA san 
ce be put from the ſame, in like manner and form as thoug k<loths, 
< they had been indicted or appealed for felonious ftealin Wl... 1 1 
* two horſes, two geldings, or two mares of any other, sere 
& thereupon found guilty by verdict of twelve men, or c where 
** fefſed the ſame upon their arraignment or ſtand wilfully u * 
F* Malice mute,“ | rut EA 8 3 n 
. | | 1136 t 0. B. 
(b)S.P.C, 125. - Sef. 62. It ſeems a reaſonable (3) conſtruction of this i 5 
Summa y 238. tute to extend it as well to thoſe who are outlawed, or cl Jet, 66 
2 Hale 365. lenge more than twenty, as to thoſe who are found guilty WW fon whi 
* verdict, &c. becauſe it is general, That all ſuch perſons © It Wares 0 
«© be put from their clergy, &c. in ſuch manner as if they Hina d 
been found guilty, &c.” and if they had been found gul though | 
Sales. We it is certain that they would have been ouſted of their clergy WM fic of 
g e. the expreſs words of 1 Edw. 6. c. 12. ſ. 10. : er 
' : | | touſe, c 
+ Sect. 63. It is enacted by 31 Eliz, c. 12, f. 5. (which py” Jac 
ſcribes the manner in which horſes ſhall be publickly baff t 
ED and ſold}, That not only all acceſſaries before the fact, mute, or 
; « aiſo all acceſſaries after the fact in horſe-ſtealing {ball be 0 (crept, 
5 pri ved and put from all benefit of their clergy, 45 the pra A be of 
&& pal by ſtatute heretofore made, is, or ought to be.” enen o 
This ſtatute extends only to ſuch perſons as were, in judgment of law, acceſſane? wt, by, 
the time the act was made. And acceſſaries at the time the act was made vere thoſe © Wal! exte 
who 1eccived and harboured the 2h:ef, A Perſon therefore, knowingly recelv1% a Nall roy 


Horſe, is not ouſted of his clergy by this ſtatute, But he 1s puniſhable 28 2 knowing as 

ver of Holen good | x rr Mary, c. 9. 48 
er of Holen goods, and made an acceſſary by the 3 & 4 Will. and Mary, | 

> all the judges, Eaſter Term, 2 Anne. Foſter 373. 1 


i 


. 3 OF CLERGY. 49g 
hon. Kc. it is enacted by 10 & 11 Will. 3 c. 23. That all che ſtatutes 477. 
. 2 who by night or day ſball in any ſhop, ware-houſe, 
b cozch-houſe, or ſtable, privately and feloniouſly fteal any 


rel i goods, wares, or merchandizes, of the value of 5s. or more, 
kin WW: [tough fuch ſhop, &c, be not broke open, and though the 
rer, or any other perſon be not in ſuch thop, &c. or that : 


hall aſſiſt, hire or command any perſon to commit ſuch 
offence, being thereof convict or attainted by verdict or 
i confeſſion, or being indicted - thereof ſhall ſtand mute, or 
challenge above twenty of the Jury, ſhall be excluded from 


ny 
e tim 
[ty 
[2/*ion 


an de denciit.of the clergy,” - 

cicatia CON T ON 3 3 | f 

ertaial 5 * 1 1 | . 

* bc 65. But this ſtatute ſeems defecti ve in neither men () vide fect. 

ape eng perſons (a) outlawed, nor (5) acceſſaries; neither is a6, 29, 28. 
helped by 3 & 4 Will, & Mary, c. 9. becauſe (c) it is ſub- (5) Vide ſect, 
quent to t. e 5 | E e 

Fa (e) Vide ſect. 48. 

7M 49. 


The property ſtolen muſt be ſuch as is uſually expoſed 79 ſale in the ſhop, not any other 
vable thing which may happen to be put there, and the ſame equitable conſtrutijoa 
uld take place with regard to warehouſes. And though coach houſes and ſtables are not 
tes for ſale, yet the goods ſhould betuch as are uſually lodged in thoſe places. It hath 
e rightly holden, 1 Peer Will. 267, 3 Peer Will. 112. that money is not within the 


at the 
peil 


* t, the words being. goods, wares, and merchandies,”” and the fafęr conſtruction to 
periot ahne it to goods e7uſdem generis, goods expoled to ſale, Foſter 58.—Accordingly it hath 
r man kn doubted whether the box coat or any part of the cloaths of a coachman can be conſi- 
ut ſh red a8 any part of the proper furniture of a ſtable, as the bridles, ſaddles, horſe-cloths, 
thous clothes, &c. certainly are. O. B. 1784. p. 433. Goods alſo ſent to warehouſes by 
— water ſide in order to. be ſhipped, are not within this act, for ſuch warehouſes are not 
ling . where merchants and other traders keep their goods for ſale in the nature of ſhops 
er, at I where cuſtomers go to view them, And it has even been ruled that a watchmaker's 
or co where the watch of another is left to be repaired, is in this reſpect a repoſitory and 


t op, within this ſtatute, becauſe ſuch watch was not then for ſale, O. B. 1784 
b. 725, p. 960, ſo alſo the warchoule of a Blackwell-hall factor, who does not expoſe his 

dds to lale, till-aſked for, and who ſells on commiſſion, bas been ruled not within the 
„ O. B. 1784. p. $1, i AS 1 > 


ly 04 


this bv « 0 8 2 2 

or cn e. 66. It is enacted by 12 Anne, c. 7, * That every per- In an indict- 
al n who ſhall feloniouſly ſteal any money, goods or chattels ment on this ſta- 
ce if | tute in the 


Wares or merchandizes of the value of 405. or more, being 


ch offender, and although the owner of ſuch goods, or any —— be 
fler perlon or perſons be or be not in ſuch bouſe or out- London, and 


gule f A ruled fatal as t 
wuſe, or ſhall aſſiſt, or aid any perſon or perſons, to commit 55 capital . 


ich pn i ſuch offence, being thereof convicted or attainted by 
bougf erlict or confeſſion, or being indicted thereof ſhall ſtand 
act, ate, or will. not directly anſwer ti the indictment, or ſhall 
| be dl Kremptorily challenge above the number of twenty returned 
pn be ab the jury, ſpall be abſolutely-debarred of and from the 


dencht of clergy, &c.” 


) 1es Jer . . . | 0 . . 
= 2 But it is provided, “ That nothing in this act 
ga/ 1 *xtend to apprentices under the age of fifteen years who 
abe ir matters as aforeſaid,” 


Sect. 


Fed. 64. Thirdly, As to larceny from a dwelling-bouſe, Barrington upou 
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7 9 / 1 . * d Ii * ho ſ 
he) . ma dwelling-houſe, or out-houſe thereunto belonging, al- . . . | 
| gul Waugh ſuch houſe or out-houſe be not actually broken by the name ap- 
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492 1 Of CEERTY: Bl: b. 3; 
Sect, 68. This ſtatute ſeems alſo defective like the former lag 


as to perſons outlawed, and acce ſſaries. | " 1 


Vide ſect. 26. 
27, 28, 64, 65. ; 
Sect, 69. Fourthly, as to thoſe who ſhall feloniouſly ſte 
woollen manufactures from the tenters; it is enacted by 2 
Git. 2. K. . fla 55 who ſhall be indicted for f. + 850 
< loniouſly cutting and taking, ſtealing or carrying away bens 
40 | ; ; carry 18 ay ( 
any cloth or woollen manufactures from the rack or ten (ons 
in the night- time, and thereupon found guilty by verdid lool 
<© twelve men, or ſhall confeſs the ſame on arraignment, perfor 
will not anſwer directly to the fame, according to the Au ro 
of the realm, or ſhall ſtand wilfully of malice mute, or ch whatſ 
<< lenge peretnptorily above the number of twenty, or ſhall h caſes, 
upon ſuch indictment outlawed, ſhall be admitted to the bx of an) 
& niefit of clergy, &c,” Tr On ut b kill 
x FE I, . 1 9 , nut an! 
Stealing from + It is alfo enacted by 18 Geo, 2, c. 27, * That all: of felo 
bleaching-yards ce every perſon and perſons who ſhall by day or night felo þ enact 
5 , 06 ouſly ſteal any linen, fuſtian, callico, cotton, cloth, or cl nd int 
f worked, woven or made of any cotton or linen yarn mixe extend 
or any thread, linen, or cotton yarn, linen or cotton tap 2 lan 
“ incle, filleting, laces, or any other linen, fuſtian, or cou. 
goods, or ware whatſoever, laid, placed, or expoſed tol 
printed, whitened, bowked, bleached, or dryed in . eren 
* whitening or bleaching croft, lands, fields, or grounds, bo fed by 
_ -** king-houſe, drying-houſe, printing-houſe, or other building peröns 
ground, or place made uſe of by any callico printer, wil rerchan 
. fte, crofter, bowker or bleacher, for printing, whitenin lighter 
bowking, bleaching, or drying of the ſame, to the value ier, ©, 
ten ſhillings 3 or who ſhall aid or aſſiſt, or ſhall wilfully llongin 
maliciouſſy hire or procure any other perſon or perions WM within | 
commit any ſuch offence, or who ſhall buy or reccive iſe any 
ſuch goods or wares ſo ſtolen, knowing the fame to fullings 
ſtolen as aforeſaid, ſhall, on conviction, be dee med guilty ver, po 
5 felony, and ſuffer death without benefit of clergy,” nd aff 
| „ 5 . lad, beir 
+ But is alſo provided by the ſaid ſtatute, p. 2. * That WW thereof f 
C caſe the judge or court, by and before whom any 1 
„ oFender ſhall be tried and convicted, ſhall think it reatonabl above th 
«© he may, inſtead of giving judgment of death, order en, aal 
<< offender or offenders to be tranſported for the {pace of fourts 
Pars.” | | , 
, . 70. Fifthly, As to thoſe who ſteal naval ſtores © | girly 
4.3. This ſta- obſervable, That thoſe who ““ ſhall ſteal or embezzle ny * 1 £ 
nie extends nei- 56 Majeſty's fails, cordage, OT any other his majeſty's u | 3 C 
ther to appeals c ſores, to the value of twenty ſhillings,” are in the like m 5 Geo 
wort gccee aries. ner excluded from 3 by 22 Car. 2. c. 5. as thoſe wio i Bock 
r 


Vide fect. 26, | ich ret. 
Rd al 46. woollen manufactures from the tenters, &c. [ refs 


+ Sect. 71. But it is provided by the ſaid ſtatute, 15 
* That it ſhall and may be lawful for the judges er fe; 
* the court before whom ſuch offender thall be ag 


„¶ͤ . nnen 


t condemned to grant a reprieve for the ſtaying execution, and For the offence 
o cauſe ſuch offender to be tranſported for the ſpace of of having the 
are cuſtody of the 
f ſeven Fears. | | : kings naval 
| ſtores, vide Book the firſt, Appendix 18. 


Gxthly, As to ſtealing SHEEP AND OTHER CA TTT E. vi : 
re by 14 Geo. 2. c. 6. That if any perſon or per- — 12 f 
ons ſhall feloniouſly drive away, or in any other manner fe- 
loniouſly teal one or more ſheep, or other cattle of any other 
perſon or perſons whatſoever, or ſhall wilfully kill one or 
note ſheep, or other cattle of any other perſon or perſons 
whatſoever, with a felonious intent to ſteal the whole car- 
ales, or any part or parts of the carcaſe or carcaſes 
of any one or more ſheep, or other cattle that ſhall be 
o killed, or ſhall aſſiſt or aid any perſon or perſons to com- 
nit any ſuch offence or offences, they ſhall be adjudged guilty 
of felony, and ſuffer death without benefit of clergy.” But 
penacted by 15 Geo. 2. c. 34. That this act was meant 
md intended, and ſhall be conſtrued, deemed, and taken to 
extend to any bull, cow, ox, ſteer, bullock, heifer, calf, 

md lamb, as well as ſheep, and to no other cattle whatſo- 
erer.“ 


FRO 


/ 


+ Seventhly, As to thefts on Navicasre Rivers. Tt is Evidence of a 


ed by 24 Geo. 2. c. 45. That all and every perſon and theft from a 
perlons that ſhall feloniouſſy ſteal any goods, wares, or n 
merchandize of the value of fortyſhillings in any ſhip, barge, _— 
lighter, boat, or other veſſel or craft upon any navigable deprive the pri- 
wer, or in any port, of entry, or diſcharge, or in any creek ſoner of his cler- 
belonging to any navigable river, port of entry, or diſcharge 59 r nene 
"ithin the kingdom of Great Britain, or ſhall feloniouſſy 2 
teal any goods, wares, or merchandize of the value of forty ſhillings on © 
fillings upon any wharf or key adjacent to any navigable navigable river. 
ver, port of entry, or diſcharge, or ſhall be preſent, aiding O. B. 1784 P. 
ad aſiting in the committing any of the offences afore- 573 | 
mY ad, 'eing thereof convicted or attainted z or being indicted 
ö creof ſhall of malice ſtand mute, or will not directly an- 
wer to the indictment, or ſhall peremptorily challenge 
Wore the number of twenty perſons returned to be of the 
Jy, ſhall be excluded from the benefit of clergy.” _ 
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s: . | kigttly, As to ſtealing from VeSSELS IN Dis T Ress, in 
ny ol! eng goods that have been ſaved from the wreck, the 


"5 mal et of clergy is taken away by 12 Ann, ſtat. 2. ch. 18. 


ike my 5 Geo, 2. c. 19. the particulars o which are fully ſet 
ho Ke Bock the firſt, Appendix the ſecond, p. 219. and ts 
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h. 
a) Infra 8, Sect, 72. As to SackiL ESE: it is obſervable, That vy c 
1 — "i perſons not in holy orders, who ſhall be indicted, whether in d 


. fame county wherein the fact was committed, or in a (e) differ 


mw 5 4 county, of © robbing any church, chapel, or other holy place Yor. 
(e) Vide ſup. are excluded from their clergy by (4) 23 Hen. 8. e. 1, ; 1 he 
feet. 32, 33. 25 (=) Hen. 8. c. 3. revived (4) by 5 & 6 Edw. 6. c. 10. . 10 
(4) Vide ſup. 3 conviction, ſtanding mute, or peremptory challenge of n u appt 
le) Vide ſopra, than twenty; and by 3 & (e) 4 Will. & Mary, c. 9. wil: e 
bes 48, 49 an outlawry. 0 | Will 
(key 58.69 Sec. 73. But the word robbing (/) being always talen nl 
Dyer 224. carry with it ſome force, as ſhall be more fully ſhewn, ſedii t (uc! 
88. 92. 96. it ſeems that no ſacrilege is within any of th x the 

ſtatutes, which is not accompanied with the actual breaking Wn fear. 

a church, &e. | | | | 
(g) Vide fop. Sect. 74. But by 1 Edw. 6. c. 12. (2) ſ. 10. all perſon 3 
ſect. 34, 35, 36. general are ouſted of their clergy for the ** felonious taking 3 
| © any goods out of any pariſh church, or other church 1 
| * chapel,” in all caſes, except that of challenging more WR... ther 
{b) Vide ſup. - twenty; and by 3 & () 4 Will. & Mary, c. g. upon ſud 3 
ſect- 48, 49. challenging as Well as upon a conviction, &c. upon an ind ry nor | 
(i) Infra 80.92. ment (/) whether in the ſame county wherein the ſacrilege "a 
2 Hale 365,366 committed, or in a different one. id by rea 

ö 5 . "oy 

Sect. 75. But it ſeems, That acceſſaries to ſuch a toll N. a 
or felonious taking, are excluded from their clergy by 10 for fea 
: tute ; for though they are expreſsly mentioned by 23 He! this real 
| c. 1. yet ſince they are omitted by 25 Hen. 8. c. 3. an nulty, 
(4) Vide ſup. much only (Kk) of 23 Hen. 8. c. 1. is revived as is affirmed dove . 
ſoct. 43, 44-52. enforced 25 Hen. 8. c. 3. they ſeem to remain in the i anfiver f. 
"299 cafe as if they bad been wholly omitted by 23 Hen. 8. c. 1. the clerg 
is the only ſtatute I know of which extends to them, excel -- they h 
offonce amount to burglary z in which caſe acceſſaries E de "hg 
are ouſted of their clergy by 3 & 4 Will. & Mary, c. 9. Or comm: 
| | ay ſuch 
Hale 333. | Sect. 76. But quere if there be need of any flu fl e 

elude them; ſince the common law. ſeems to have given 0g 
ſon whatſoever any right to demand the privilege of the a burglaries 
for ſacrilege, but only at the diſcretion of the ordinary, a5 glaries w. 
been more fully ſhewn, ſection the ninth, would har 
: 5 ; b ab 9. In caſe 
As to RoBBERY, I ſhall particularly conſider wr " lire wher 
excluding it from clergy, as they relate, 1. To rob * a done. 

near the highway. 2. To robbery in a dwelling-houſe, ED 

or tent. z. To robbery in general. | . 0. 81. 

I AY : fil, all 

cet, 77. And firſt, as to robbery in or near the wy ns 
(1) Vide ſup. It is obſervable, That all perſons, not in ho 3 5g ct Wing as js 
r / v 
an) * «© the highways,” are excluded from their clergy Ul 3&4 Win 


| ived (0% by 5 
| Hen. 8. c. 1. and 25. (2) Hen. 8. c. 3. revived 0 g 
£ 60 — Bs, 04- Edw. 6. c. 10. upon a conviction, ſtanding mute, or pe 
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tory challenge of more than twenty; and by 3 & 4 [a] Will, (] Sect. 48, 49. 
and Mary, e. 9. upon an outlawry,  - 8 | 
g-, 78. And note, That all. perſons in general, © who ſhall 

® he guilty of robbing any perſon or perſons in the highway, or 

« rear to the highway, are excluded from the clergy both upon 

u appeal and indiStment by [b] 1 Edw. 6. c. 42. fl 10. in all (43 vide gup, 
ales except that of challenging more than twenty; and by 3 & ſect. 34, 35, 36, 
Will. & Mary, c. 9. upon {uch a challenge upon an indicment. 37. 


ect. 79. Nete, That no robbery. is within theſe ſtatutes, (c) Vide C. ag, 


bt ſuchas is laid in the indictment to have been commited in or (4) Sect. 73. 


: the [e], highway, and to have Id] put the perſon robbed A 7 c. 35. 
155 | | | 


＋ 13. 


St, 80. It is recited by 25 Hen. 8. c. 3. revived [e] by (s) Vide ſupra 
6 Edw. 6. c. 10. That divers felons and robbers that had 437 - LES, 


king emitted many heinous robberies and burglaries in one ſhire, 

urch. conveyed the ſpoil and robbery into another ſhire, and had | 

1 e there [/] taken, indicted and arraigned upon felony, aud (J) Vide Bk. 1; 
ſuc] 


amious taking of the ſame goods, and not upon the fame rob- e. 33: f. 9. 
nen nor burglary ; for that it was not committed nor done in 
e ſame ſhire where they had been ſo indicted and arraigned, 
0 by reaſon thereof the fame felons, robbers and burglers had 
woyed the privilege of their clergy.” And thereupon it is 
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1 Hed, © That if any perſ-n or perſons be indifted of felony 
o for dealing of any goods or , chattels, in any county within 
; Hel this realm of England, and thereupon arraigned and be found 
* guilty, or ſtand mute of malice, or challenge peremptorily 


above the number of twenty perſons, or will not directly 
anſwer to the law, ſhall loſe and be put from the benefit of 
the clergy, in like manner and form as they ſhould have been 
[they had been indicted, and arraigned, and found guilty in 
tie ſame county where the ſaid robbery or burglary was done 
committed; if it ſhall appear to the juſtices before whom 
n ſuch felons or robbers be arraigned, by evidence given 
before them, or by examination, that the ſame felonies 
#hereupon they were ſo arrai gned, had been ſuch robberies or 
berglaries, in the ſame ſhire wherein ſuch robberies or bur- 
Fies were committed or done, by reaſon whereof they 
ould have loft the benefit of their clergy by force of 23 Hen. 
. in caſe they had been found guilty thereof in the ſame 


m" . ſuch robberies or burglaries were ſo committed 
G done, | Ms | 
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1 81. But note, That this ſtatute extends [g] not to 8 
hich bo are outlawed; nor to thoſe who are indicted out of (g) rt 1 
ram of England : >> a 1 Hale 818. 
;, Wo 3 ngland;; nor to thoſe who are indicted of ſuch 2 Hale 349 
in ot $3 18 excluded from clergy by ſubſequent ſtatutes; nor 
apellees; but th ne : 
Yor: ut the three firſt o. theſe defects are ſupplied 
by 5 Will. & Mary, c. 9.by which it is enacted, “ That if 
or Pet | * any 


* 
- 
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& any perſon or perſons be indicted of felony for ſteali 2s the 
<© any goods or chattels in any county within this realm 0 fu 
% England, dominion, of Wales, or town of Berwickun 
© Tweed, and thereof be convicted or artainted, or upon | 
<< or their arraignment ſhall ſtand mute, or will not dire 
% anſwer to the indictment, or ſhall ehallenge perempto 
above the number of twenty perſons returned to be of: 
« jury, he or they ſhall be totally excluded from having 
*© benefit of his or their clergy, if it appear upon evidence 
<< examination before the juſtices, that the ſaid goods or cha 
** were taken by robbery or burglarly, or in any other ny 
< ner, in any other county, whereof if ſuch perſon or g 
*© ſons had been convicted by a jury of the ſaid other county, 
<< or they are excluded by virtue of this or any other act f 
& having the benefit of his or their clergy.” 
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| » 8: Pl ; 3 | | dict 

i Coke 31. Sect. 82. Nete, That [a] the words “If it ſhall appear ij A 
e pant" evidence before the juſtices. &c.“ are to be endl vp 
the for 


the party pleads not guilty, and is found guilty by thejy 
and the words If it thall appear upon examination, &c.“ 


i. 8 


| to be intended where he ſtands mute, or challenges perempty 28 

(b) Vide ſup. above the number of twenty, or is outlawed, or confeſſes| Bk 

1. 28, 3!. - &c, And it hath been [c] adjudged, That there is no n 0 | 

| 15 ny LION to make any entry on the record, that it appears by ſuch: % i 
1 2 Hale "og dence, or examination, that the felony was originally A dead 4 
ſ menced in a different county, and was of ſuch a nature Wi. * 
| (%) Sum. old the offender could not have his clergy. But it is faid, i — 
f edition 1678. it is uſual to write in the margent of the indictment, that WR” a 70 
| (e] Moore 550. for robbery, &c. in another county, 5A in 
| | | | | ne 

| ing an 

'f Summary 241. Sect. 83. It is ſaid to (e) have been holden by all the o thi 
| : 1 Hale 536. tices, That if the felony, whereof a man is found guilty ed wit 
i 5 Pale 349. county wherein he is indicted, be ſuch as doth not need the roy in all 
i | nefit of clergy, as amounting only to petit larceny, &c. the ou +: 
4 er ſhall have only the proper judgment for ſuch of ene, e, (/) 
x other, in reſpect of the robbery, &c. proved 755 the eric eng- bor 
ö &c. in the fitſt county; for being convicted of no offence y excly 
N will warrant a judgment of death, and conſequentiy har wefore to 
!l need to demand his clergy, he cannot be hurt by being . 9. 
1 cluded from it. | ed, 88. 
} : 1 li 
: Cf) Vide ſup, Sect. 84. It is enacted by 3 & 4 (/) Ph. & M, 31 of 
. 45, 46. - © That thoſe who ſhall malictouſly command, hire or cl & c . 
| — „ $4 any perſons or perſons to commit or do any robbery - ; A b 11 
lad inthe in- any highway in this realm of England, or in an) ka fal 

dictment, * Queen's dominions, ſhall be ouſted of their clergy, « bs os 

Vide ſup. ſ. 25. “ conviction, ſtanding mute, peremptory challenge oft bu . 


«© than twenty, or outlawry.“ 


8 wy . 
Secondly, As to RoBBERY IN A DwzLLixG - 
BooTH OR TeNnr, I ſhall conſider the ſtatutes cone: 


= 
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robbery putting no perſon in fear. 


J. 8c, Firſt, As to ſuch Robhery putting ſome: perſon 2 Hale 351,752, 
Tra f is obſervable, That all Sei ay... holy 3 1 | 
« who ſtall rob any perſon cr perſons in their dwelling- 

t houſes, or dwell1ng-place, the owner or dweller in the ſame 

houſe, his wife, his children or ſeryants then being within, | 

end put in fear and dread by the ſame, and indited, (4), () Vide ſup. 


lat x excluded from their clergy by 23 Hen. 8. c. 1. and 25 ſect. 30, 31, 32, 
r en. 8, c. 3. revived by 5 & 6 Edw. 6. c. 10. upon a con- 33, 42, 43, 44. 


ict, ſtanding mute, or peremptory challenge of more than 48, 49. 72. 77. 
venty, and by 3 & 4 Will. and Mary, C. 9. upon an out- 
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nty, 


* . FIN | 

. 86, And note, (b) That by 25 Hen. 8. c. 3. and 3 & (2) Vide ſup. 
Will. and Mary, c. 9. they are excluded from their clergy on ſect. So, 81, 82, 
| indictment in a foreign county. And their acceſſaries be- (0 vide fe 
re are excluded in all caſes by 3&4 (c) Phil. & rer nr . 45, _ 
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* x the fourth. „ | | 
. And by 1 (4) Edw. 6. c. 12. ſect. 10. all per- (4) Vide ſup. 
* a in general who ſhall rea any houſe by day er by night, ſect. 44, &c. 


. © who ſhall break a houſe burglarily, if in the night, or (e) vide ſup. 
ſhall break a houſe or commit a felony therein, if in the fect. 40. 

/, (f) any perſon being then in the ſame houſe where 11 Coke 36. 
the ſame breaking ſhall be, and thereby put in fear or 2 ] Vide infra 
bead, are excluded from their clergy, as well upon an ap- 5 

Y as an indictment, in all caſes, (g) except that of chal- (g) Vide ſup. 
wing more than twenty; and by 3 (5) & 4 Will. & Mary, c. 3 p 

upon ſuch a challenge, as well as upon a conviction, &c. W eee 
n an indictment, whether in the ſame county wherein the 
ng and felony was committed, or in a (i) different coun- (i) Vide ſup. 
þ and the acceſſaries before to ſuch a breaking, if accom- ſect. 80, 81, $2, 
ed with ſtealing in a dwelling-houſe, are ouſted of their 83. 

ty) in all (4) caſes by 4 & 5 Ph. & Mary, c. 4. becauſe the (4) Sum. 236. 
mlous taking being accompanied with a breaking, ſeems Sup f. 45, 46. 
Qerly (J) enough to come under the notion of robbery in a Fe . 
Elng-houſe, all acceſſaries to which before the fact are ex- And infra ſeck. 
ay excluded from their clergy by that ſtatute, as acceſſa- $2. 92. 96. 
fore to robbery. in general are by 3 & (m) 4 Will. and (m) Vide Sup. 
BY, C. 9. ws, a VVV ſect. 48, 49. 
en, 88. But () no breaking is within the ftatute of 1 (u) Kelynge 58, 
„b which doth not amount to an actual breaking of . TEE 
le; or of ſome part of it; as of a cupboard or door, &c. fa f 73 *7- 


ſcct. 41, 49. 
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being 


ary, 6 intra ſ. 92. 96. 
or co e the freehold ; and therefore the breaking of a trunk or Sum. 237 238. 


* 
2 


&, ſeem plainly not to be within the ſtatute. Viae Foſter 208 


in 0 WE al 

other 1 by 3 & Will. & Mary, c. 9. “every perſon or perſons 109. 
rey, r ſhall feloniouſly take away any goods or chattles, being 

d of 


gh dwelling-houſe, the owner, or any other perſon be- 
ol. 1 K a ing 
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gert. 93. Alſo it ſeems to be agreed, (2) That a ſojour- («) Hetley 6 
jer's being in a houſe at the time of the robbery doth not 8 2 a. 
bring it within this ſtatute 3 for the words are,“ The owner , 3 
 o dweller in the ſame houſe, or his wife, his children, or 21 Coke 36. 
« ſervants, being then within the ſame houſe, &c.“ Vet it is 

lid in (5) Hale's Pleas of the Crown to have been ruled by (3) Folio 237, 
rice of the juſtices, That where one entered into the lodg- 238. | 
gol Sir H. Hungate, being parcel of Whit-hall, and broke 7 Hale 522, 522, 
pen a chamber and took away his goods, his caſe was with Relynge 27. 
i this ſtatute, and that the indictment 14 to be for breaking 

he king's houſe, called Whitehall, and for ſtealing the goods 

{ Sir H. Hungate, divers perſons being in the houſe, 


But ute, That this caſe is wholly omitted in the firſt edi- 
m of 'Hale's Pleas of the Crown, and I cannot but think 
xt it is miſprinted in the ſecond; becauſe ſuch a robbery 
ms by no means within the purview of tis ſtatute, which 
tends only to ſuch robberies as are done to a man in ſuch a 
kce 25 may be called 5h15 8 er duwelling-place, his 
e, children, or ſervants being at the ſame time within the 


il 
, 


But in the ſtate of this caſe it ſeems to be admitted, That 
tehall, wherein the felony was committed, could not pro- 
be called, nor ought to be laid in the indictment as the 
ling-houſe or dwelling-place of the ſaid Sir H. Hungate, 
o was the perſon robbed, but of the king, = 


Allo it ſeems to be admitted, That it is ſufficient to ſet (c) Vide 
N generally in the indictment that divers perſons were in 64. 
bouſe, without ſhewing that they were under any rela- Summary 235, 
to the perſon robbed, as his children or ſervants, &c, 236: 
@ () ſeems to be neceſſarily required by 5 & 6 Edw. 6. 5 
And therefore I take it, that the ſtatute here intended is popham 8 8 
5&6 Edw. 6. c. 9. but rather 1 Edw. 6. (4) c. 12. ſect. (4) Vide ſup. 
39 (e) Eliz. c. 15.— Vet quære, for neither of theſe 1. 87. 


8 ſeem to extend to this caſe as it is here put. (e) Vide infra, 
ſ. 95, 96, 97. 


Hetley 


Werer, 3 & 4 Will, & Mary, c. 9, ſeems fully to extend 
* which it is enacted, That all thoſe who ſhall 
Þ ny dwelling-houſe in the day-time, any perſon being 
en, or ſhall comfort, aid, abet, aſſiſt, counſel, hire or 
mnand any perſon to commit ſuch offence, being there- 


1 Witted or attainted, or indicted, and ſtanding mute, or 
JA: 3 above twenty, ſhall be ouſted of 

u Ccrgy.”” But I do not (f) find that any ſtatute ex- 

_ from their clergy who are acceſſaries to a rob- (Cf) ir 
ich oth or tent, except it be from the perſon of a man, Ph. & Mary. 
es way ng before the fact ſeem to be ex- ſupra ſ. 45, 46, 
b ir Clergy by 3 & 4 Will, & Mary, c. 9. as ſhall. 

*Uully ſhewn hereafter. a. 


"ky Sect, 


* 
. s 
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Ez... OF CLERGY. A 
| | Sect; 94: It ſeems plain, That thoſe who are guilty gf, 
—- felony within theſe ſtatutes, are excluded from their elergy by 
FITS. 3 & 4 Will. & Mary, c. 9. on an indiftment in a for 
county in the ſame manner as if they had been canidg } 
Dp wr b * firſt county, as hath been more fully ſhewn, ſect. 50, g, 

| | S, 83. I SER oe 
2 Hale 3 56, „ 95 . Secondly, As to ſuch robbery in a houſe wid 
53 no perſon 18 in at the time: It 15 recited by 39 Eliz. c. T 
k % That then of late divers lewd and felonious perſons, u es + 
= | derſtanding that the robbing of houſes in the day-tine, e 
| perſon being therein at the time, is not ſo penal as whe it 
ſome perſon is therein, had been emboldened to take th Wo 0 
| opportunity to commit many heinous robberies in head 
RY. and entering divers houſes, &c.” and thereupon it is ena not ty 
| ed, © That if any perſon ſhall be found guilty, and convidt bouſe 3 
=_ - % by verdict, confeſſion, or otherwiſe, according to the lay bat 1 
" Sof this realm, for the felonious taking away in the day-ti Ie vas 
* of "any money, goods ot chattels, being of the value of i" 
% or upwards, in any dwelling-houſe or houſes, or any g . f 
6 tlicreof, or any out-houſe or out-houſes, belonging and ul EY 
* &© to and with any dwelling-houſe or houſes, although no 1 5 
"lf „ ſon ſhall he in the ſaid houſe or out-houſes at the time oh 
| 4 ſuch felony committed, then ſuch perſon ſhall not be: Ky 
© mitted to the benefit of his clergy.” * 
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Sect, 96. Notwithſtanding the words of the pou 
this ſtatute ſeem plainly to include all felonious takings to 
value of 5s. out of an houſe, &c. whether with or with 
force; yet ſince the miſchief complained of in the preamt 
and intended to be redreſſed, is the frequent committing 

| many heinous robberies in breaking and entering, &c. | 

(a) Sup. f. 74. ſince all other (2) ſtatutes excluding the benefit of de 

35. 88. 92. 96. from robberies in houſes, have been conſtrued to ext nf 

(5) Relynge zo. ſuch larcenies only as are accompanied with a breaking 

35.69 0. houſe, or of ſome part of it; it ſeems agreed, (5) T hat this | 

Jum. 237. 238. P | 5 It: But 

2 Hale 256. tute alſo ſhall extend only to ſuch a felonious taking 3 1 Wl. | of 

11 Coke 36. compnanied with the like breaking. | Fed of 

Crd. Car. 473 5 | fab, wh 


' a ith 2 r 
r — — K 
* 


Sect. 97. It ſeems agreed, (e) That a chamber in onf 


474. 
n the Iuns of Court, wherein a perſon uſually lodges, is pic 


1 Jones 394. ö -ourt, he N 0 | | 
— Iz. a dwelling-houſe within this ſtatute, and may be ; ay 
ad. & | an indictment, becauſe every owner of ſuch, a chaimbt 


„„ 


2 Hale 338. 4 ſeparate intereſt in it. But that a lodging ip, wma 

—_— * 52. Somerſot-houſe is not (d) a dwellin -houſe e - ; 

See Bk 1. c. 38. from whence it ſeems to follow, hat a BY 7 1 

ſet 13. ' lodging is not excluded from the clergy by t 5 = 

N (4) Relynge 27. perſon were at the time in any other part of the palace, 
2 


cauſe the whole 1s but one dwelling-houſe. 


— cr ba 


IF + | 

Vide ſup. . 9 3 ; ; 
e] Sum. 237. 2 3} ; ry is ol 
: Hale 99 Sect. 98, Tt ſeems agreed, (e) That no acceſſary 1s ; 


. 7 | 4 * 8 | . 6 
1 Hale 527 521 of his C'ergy by this ſtatute. Alſo it hath been 40 
Sup. ſ. 45, 46. | 


———— 
—_ 


2 * 


— 


ey 2 
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ba ele 50 

J (a) That he who ſtands by and abets another while he breaks («) C. Car. 473, 

7 nd enters the houſe, and afterwards divides the money with him, 3 2 

ze hut doth not actually enter the houſe himſelf, is not within this RL 2k ** 

dl tute, The rzaſon whereof ſeems to be this, that the words, ſame caſe is in 

„ bl « If any perſon ſhall be convicted, &c, of a felonious taking, 1 Jones 304. 
| « Kc. in a dwelling-houſe, &c.“ ſhall in ſo penal a law be in- but this point 1s 

"y tended only of an actual taking, and not of a conſtructi ve = er . 

+ e. But this ſeems an extremely nice caſe, and if it were 

* 9 z new point, and not confirmed by experience, the authority 

"1 o it might perhaps be juſtly queſtioned 3 for if the perſon, 

* who only ſtood by and entered not the houſe, had actually 

g : entered it, and the other only had taken the money, and had 

boy © given him any part of it till both had gone out of the 

al due; in this caſe as well as in the other, it might be ſaid, 

we bur he who actually received not any part of the money till 

e gone out of the houſe, was guilty only of a conſtructive 

55 ling in the houſe, and conſequently not within this ſtatute, 


But J cannot eaſily perſuade myſelf but that in ſuch a caſe 3 

both mut be adjudged equally within the ſtatute; and why (5) ey * 
pot as well in the other, it ſeeming an uncontroverted (b) rule, 29 © 7» ©: 
That where divers are preſent and abet one another in com- Vide Foſter 357 
nitting any felony, the act of one ſhall be looked on as the act 

ot all, | 15 


vie 5 | : 

| o rcd, that thoſe who are preſent, and abetting, when a mur- 

wich or robbery is committed, are all of them equally excluded 

eam ſom their clergy, whether they actually gave the ſtroke or 

od took the money or not; and yet the ſtatutes to this purpoſe (c) r Jac. 1. 8, 
ting | J | | ES 
* mention only thoſe who ſhall be found guilty of murder or (4) Al-yn 44. 


ing 
this 
5 1 Hale 468. 
Salkeld 542+ 

; 5 ? a | Farrelly 129, 
lab, which certainly is peculiar to himſelf, | 2 a 


Le. 99. However it is certain at this day, That whoever 
ſhall comfort, aid, abet, aſſiſt, counſel, hire or command any 


tehall E perion or perions to break any dwelling-houſe, ſhop, or 
1 Warehouſe thereunto belonging, or therewith uſed, in the 
nf. ume, and feloniouſly take away any money, goods, or 
Mil | chatte! ot the value of 5s. or upwards therein being, although 
ace, no perſon ſhall be wichin ſuch . dwelling-houte ſhop, or 


 Tarchouſe, being convicted or attainted, or being indict- 
ed and ſtanding mute, or challenging peremptorily above 
twenty, ſhall be excluded from their clergy by the expreſs 
Fords of 3 & 4 Will. & Mary, c. 9.” . 

K k 3 Sect, 
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Sect. 100, But note, That this clauſe mentioning only 
felonious taking in a dwelling-houſe, ſhop, or ware-houſe therg 


5.33 
icted, 
or chal 


unto belonging, and not mentioning out-houſes in general, clergy. 

39 Eliz. doth, ſeems to have prevailed before; and there? = 

I take it that an aſſiſtant to ſuch a felony in an out-houſe, u Heck. 16 

being ſuch a ſhop or warehouſe, without entering into it, Kee Pull 

: cleatly intitled to the benefit of his clergy ſince this ſatu lers, is 
Supra ſ. 98. however it might be diſputed before. 5 rept out 

| Sect. 101. Wete al o, That the acceſſaries before to ſuch 561 


felony in any out-houſe, not being ſuch a ſhop or ware-houf 


; on an o 
| are ſtill entitled to the benefit of their clergy, becauſe theo —Al 
+ monk ag [a] lav which excludes them is the [5]. above-cited clauſe { 1 in 2 


3 & 4 Will. & Mary, c. 9. which extends only to ſuch f 
lonies © in a dwelling-houſe, ſhop,. or warehouſe there 
< belonging.” : \ 

Sect. 102. But all principals in any felony within the f 


Srl. 
0, I. 


ſtatute of 39 Eliz. are excluded from their clergy by the ire an 
ſtarute upon any conviction, whether upon an inditmen M, o. 
(e) Sup. f. 48, appeal; and by the ſaid ſtatute of 3 [c] & 4 Will. & Man pt or x 
49. upon an outlawry, ſtanding mute, or peremptory challenge = 


more than twenty, upon an indictment, whether in the fin 
(4) Supra ſect. county in which the felony was firſt committed, or in a dill 
87, 82, 83. ent [A county. 5 | | 
| Sect. 103. Thirdly, As to robbery in general, it it enaft 
by 3 & 4 Will. & Mary, c. 9, © That all and every perl 
or perſons that ſhall rob any other perſon, or ſhall como 
< aid, abet, aſſiſt, counſel, hire or command any perſon or pt 
«© ſons to commit ſuch offence, being thereof convicted or: 
« tainted, or being indicted and ſtanding mute, or challeng 
«« peremptorily above twenty, ſhall not have the benett 
60kT! 7 


ect, 109. 
| of parl! 
ts are e! 
ently ca 
ein it v 
ſame ſtat 
revived 


ect, 110. 
At wð. 
„007 
a ſoon: 
ment o! 
ancient] 
ed, a pr 
01 for cri 
the ſtatut 
dinar ies 
ſts to he 
a ſettled 
he had 


(e) vide 21. Seck. 104. As to BuxGLaxy : (e) If any perſon be intl 

Coke 35 36. houſe at the time of the breaking, and thereby put in fear, t 

2 Hale 360, 361 principal is excluded from his clergy by 1 Edw. 6. c. 12. fl 

* . in all caſes, except that of challenging more than twenty, al 

( f ) Vide ſop. by 25 Hen. 8. revived (/) by 5 & 6 Edw. 6. or at leaſt! 

lect. 42, 43, 44. 3 & 4 Will. & Mary, c. 9. upon ſuch a challenge, upon at! 
| dictment. | | 


(g) Popham 42. Sed, 105. Alſo the principal in every burglary, whether 
. any perſon were in the houſe at the time or not, is exclud 
r from his clergy by 18 Eliz. c. 7. upon a (4) convicdion b), 


4 Tok. 40. diet, outlawry, of confeſſion z and by 3 & 4 Will. & * been inqu 
Bk. x. c 38. upon ftanding mute, or challenging peremptorily more lune both 
ſeck. 11. twenty upon an indictment. Ty. | R might 
1 Sect. 106. Alſo by (:) the ſame ſtatute 5 3 1 | Wap 
: «Cc : {{ !, hire or Cv 

(i) 11 Coke 36. Mary , — ” oy perſon who ” =O thereof © ſee. 1.2 
Summary 233 mand any perion to commit any burglary, Oe 1 we 16 6 
234. : IS. | | But this 

63. Plow 


1259. it is 
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vided, or attainted, or being indicted, and ſtanding mute, | 

or challenging peremptorily above twenty, ſhall not have his 

ergy.” | 7 EE | 

. 107. As to ARSON: It hath been clearly ſettled, 

C Pub Cafe ( a) that the principal (, not being in holy (a) 8 * 

ders, is excluded from clergy upon an indictment in all caſes, 4 233. 

rept outlawry, by 23 Hen. 8. and 25 Hen, 8 as (c revived 1 Hale 570, 571. 

; &6 Edw. 6. c. 10. And it is certain that he is excluded (b) 2 Hale 345. 

Un in outlawry on an indictment by 3 & 4 Will. & Mary, Ante p. 481, 

a -Alſo acceſſaries to the fact before, maliciouſſy, are ex- (c \ Ante p85 

ed in all caſes by 4 & 5 Ph. & Mary, c. 4. (d). 486. 
| 8 | (d) Ante 487. 


St, 108, And to remove all doubt e) it is enacted by (e) 2 Hale 346. 
20, J. c. 22. That if any perion or perſons ſhall ſet Bk. the firſt, 
freto any houſe, barn, or out-houſe, or to any hovel, cock, Pase 166 in nete 
mow, or ſtack of corn, ſtraw, hay, or wood, or ſhall by 

iſt or promiſe of money or other reward, procure another 

0 join him or them in any ſuch unlawful act, ſuch offender 

fall ſuffer death without benefit of clergy.” 


t 109. Nete, That by 1 Edw. 6. c. 12. ſ. 14. (/ Every (f) s. P. 6. 130. 
I of parliament is allowed his clergy in all caſes, wherein 2 Hale 376. 
n are excluded by that act, except wilful murder, and con- 
ently cannot be denied his clergy for any other felony 
ren it was grantable at common law, unleſs it be ouſted 
ome ſtatute made ſince the firſt year of Edward the ſixth or 


revived by 5 & 6 Edw, 6. c. 10. (8) Sup. ſe, 


42, 43, 44. 


. 110. As TO the third general point of this chapter, h See the Stel 
At what time the benefit of clergy is demandable. It of Marl. c 28. 
„ (5) That it might be demanded, by the ancient common weſtm. 1. c. 2. 
r ſoon as the pri ſoner was brought to the bar, before any Art. Cler. c. 15. 
dient or other proceeding againſt him; for it is plain, 2 Iaſt. 2 
tuciently the clergy claimed, and were in a great meaſure wh gs 33. 
Ioed, a privilege of being wholly (i) free from ſecular juriſ— 30, 1 215 a. 
dn tor crimes puniſhable with loſs of life or member. But 2 Hale 377, 378 
the ltatute of Weſtminſter the firſt, which ſtrictly enjoined Bratton I. 38 
rdinaries not to ſuffer clerks who have been ind icted by folemn i 20 1335 — 
ls tohe delivered without due purgation, the judges ſoon Ws in ee 
4 ſettled rule (4) not to deliver any clerk to the ordinary, 100. the con- 
| be had been firſt indi cted and arraigned, and his offence trary ſeems to 
en inquired of and found by an inqueſt of office, which be holden 
lane both to the end that if the priſoner were found guilty, (1) ee 888 
// Might abſolutely forfeit kis goods (which anciently were FE Glen. c. 15. 
by a purgation), and alſo that the court might be ap- S. P. C. 138, 139, 
5 | 140. ; 
3 2. F. Corone 118. 3 Com. 62. 4 Comm. 359. (k) S. P. C. 131. 185. $4 
Bat 62,439 634, Summary 239. Finch 463. F. Corone „ 8 
6. ee to be doubtful. F. Corone 233. (J)) S. P. C. 131. 185. > Forf : 
"Wo den 262, Contra 49. Aſlize 42, 43. Ab. F. Corane 91. e. 5. 
9. it is holden, That the goods are not ſorfeit without a conviction. 


priſed , 
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priſed, whether it were proper, from the circumſtance; of 
(a) Sum. 240. caſe diſcloſed upon ſach an enquiry, to deliver the clerk tg 1 
Hobart 288, ordinary ng, in which caſe he was allowed to mat 1 
ay 5 purgation [2], © eſpecially, [5] abſque purgatione facienda, Þ 
5 Coke _ this practice being found inconvenient to priſoners, becauſe t 
(b) vide F. Cor. loſt their goods if found guilty by ſuch inquiry, and yet ch 


5.33. 


ut the 
js clers 
js proc 
ept he 
4 the ] 


pen IN G 


109-417. take no challenge to any of the jury, it being but an Inqueſ ether 
4; 25 office; it hath been the general practice [c] ever ſings xceſſty 
. 1. 


Hob. 288, 289. reizh of Henry the ſixth to oblige thoſe who demand the ben 


a cle 
Kelynge 100. of clergy to plead and put themſelves upon their trial, under 


foner 


4 Comm. 362. pain of being dealt with as thoſe that ſtand mute, wherchy H the c. 
(e) Sum. 239. forfeit their goods [e] without any inquiry concerning H em, 8 
2 25. 21 crime; but yet [/] cannot be denied their clergy, where ſeems | 
orange ; z. fhould be intitled to it in caſe they were convicted, unlek Ill allo 


88. be ſpecially excluded by ſome ſtatute, But after a cle of 
8. . Cz.. ut himſelf upon his trial, and the inqueſt are charged q 
Saſkeld 61. — it is ſaid that he [g] may, if he defire it, be admits 


Finch 463. . 25 | ; E 7 
Hobardz3 © his clergy, before the jury come back; but ſhall not ſuufi 


(q) F. Cor. 38. goods unleſs they find him guilty. | | 
10 ſaid in a note : 

of a caſe in 3 H. 7. 1. But I do not find it made out by the books at large. But th 
clearly holden 3 Hy. 12. Ab. F. Cor. 53. (e) Sup. 30. f. 19. (f) 8 fl. 4. 3. 4 
Cor one 72. Sup. c. 30. let. 24. (g) S. P. C. 131, Finch 463. | 


4 


Fect. 1 
Tho is . 
| Cergy 
E tempe 
thin th 
mands 

landing | 
v: yet 
zit hath 
tute la: 
ems ver 
mined | 
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Sect. 111; Alſo I take it to be generally agreed in the 
(h) Sum. 239. [5] books, That a perſon may demand his clergy after a wn 
2.49. recorded; and alſo after judgment given againſt him, whe 
k: "mop 378, 379 of [i] death, or of [4] pain fort et dure, or of [I] outlawr, 


27 C. 122, As well as before judgment, and even In] under the gallom 


Finch. Fg 364 there be a judge there ho has power to allow it ; as a ul 
F. Corone 99. of the king's bench, if the party were condemned ther 


109. a juſtice of gaol-delivery, if he were condemned beturet 


. 8 x D | FREY 
- 2 oh ee and the commiſſion of Wee be not [a] yet adjou 72 
doubtful, and according to ſome 7 opinions, even though the cal a 


12 Allize 1s, fion were adjourned. 


tether ſt 
Ab. F. Cor. 117. rf 


Con. F. Corone 233. (i) 40 Aſſue 42 23. F. Corone 91. Dyer 162. 34 K. 4 to b 
F. Corone 20. B. Clergy, 1. (k) Summary 239. 1 Hale 380. Sup. e. 30. [ec A the 

(1) 9 E. 4.28. 8 H 4. 2. F. Corone 72." (m) 34. H. 6. 49. Ab. F. Cor, 20. b Fe ct 

gy 1. Summary 239. 240. Dyer 20s. S. P. C. 132. Crompton jur. 126. (a) derminah 

132. Summary 240. Cor. Juriſ. 126. (o) As it ſeems from Dyer 205. 2 Hale) tern u 

| | | | 5 „ a © the 

_ Sect. 112. As to the fourth general point of ths on: - 


(p) Brad. B. 3. 57s. Whether the benefit of clergy ſhall be allowed "I 
5 3 not demanded : I take it to be generally agreed, I 
Weſt. 1.c. 2. withſtanding it was anciently the Ip] uſual method for te 
| 5 17 164 nary to demand the criminal as his elerk, before the cut 
5E. 1 TY lowed him the benefit of his clergy ; yet there Was n9 
{2 Allize 15. Ceſſity that any ſuch demand ſhoutd be made by the ct 
34 1. 6.49. I 
Kelynge 99. () S. P. C. 131, 132, 133. Hobart 289, 290. F. Corone 1% ©, 
1, 9, See the following ſection. But this matter ſeems to be left doubtful, 1 


Ab. B. Clergy 9. 34 H. 6. 49. Kelynge 99. F. Cor, 44. 120. 191. 924.5 
W 2 


veſt reg 
e gener 
171 

cler gy, 


; yet 9 
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kat the court might without it admit a perſon to the benefit of (0 Vide ſep. 
; clergy upon ſafficient evidence of his being a elerk; as upon F CA. 112.120. 
b producing letters of orders, or reading as a clerk, &c. ex- 8. P. C. 133. 
ept he appears to have been guilty of ſacrilege, Or of break- 27 Athze 42. 
the priſon of the ordinary; in which caſes it is ſaid to have Ab, F. Cor. 205. 
in a great meaſure left to the [a] diſcretion of the ordinar b) S. F. C. 131, 
Ae . | . Y F. Cor, 191 
ether he ſhould have his clergy or not. And as there is no ,., 3 
eceſity that the ordinary ſhould demand the benefit of clergy 26 Affze 19. 
raclerk; ſo [5] neither doth there ſeem to be any that the Summary 239. 
ner himſelf ſhould demand it, where it ſufficiently appeared 2e 321. 378, 
the court that he has a right to it in reſpect of his being in re | 
OS + - CEE 5. . 8) 1. 9. 
klers, &c.; in which caſe, if the priſoner does not demand it, B. Corone 73. 
ſems to be left to the diſcretion of the judge, Whether he Hobart 289. 
ll allow it him or not, N | | 


"Tt h # ' ; ; | 

ed dect. 113. As to the fifth general point of this cliapter, vg. . 2. 
itte [ho is to judge whether a perſon who demands the benefit (d) Sup. 5 
rec cler77, have a right to it or not: I take it, That in all cafes 110. 


| temporal judge is to determine both whether the crime be Hobart 288. 
thin the benefit of clergy, and alſo whether the perſon who (e Vide 1 E. 3. 
mands it bg qualified to demand it or not. For notwith- 6 4-7 TA 4 

ding it had its [c] original commencement from the canon h. Corone 155. 
v: yet it being no [d] otherwiſe to be allowed here than B. Clergy 8. 

it hath been received by, and is agreeable to the ce2mon or Whe e the court 
tute law, whereof the temporal courts are the judges, it „„ 
ens very reaſonable that all queſtions [e] of this kind be de- 4 f 5 7 
mined by thoſe courts. And therefore even in thoſe caſes abjured, till he 
berein by the old books the ordinary ſeems to have been al- ſhould get the 
red a difcretionary power of demanding or refuſing a clerk ; *:2g's Pardon ot 


ut tn 
9 


$ 2 full 1 *1 - . | . is return into 
Where £ 4 | 5 

ther a he bath been guilty of [/ ſacrilege, and alſo in caſes ,, . 

efarel xn it is ſaid generaliv, that a priſoner hath no right to licence. 

| 0 ] FRET . . - * . V 

ah $ cerzy, as where he is convict of [g] hereſy, &c. it ſeems See Kelynge 28. 


be taten as a ground by Staundforde, That the temporal judge, (f) S. P. C. 133. 
lere the ordinary refutes a priſoner, has a power to determine 873 LN 
ether ill he may he allowed his clergy or not. And this BI „ K 23. 


4 K. Ems to be grounded on good reaſon ; for otherwiſe in ſuch — B. c_—_— 
30. C's fs ordinary by ſuch pretences might have an abſolute 18. | 
10. b, yr ct comptrolling the temporal courts in a matter properly 9 E. 4. 28. 
(uy imine by ſuch courts, And therefore whatever point qo 


Yorn upon, whether a priſoner ought to have his clergy or 


224 4 : | : a trary, where the 
10 d 0 4 the validity of his letters of orders, or his being a here- ordinary alligus 
when cone, &c. how ſoever the temporal courts may pay the no particular 


eſt re 
he FT 


* 


bT” & 


gad to the certificate of the ordinary; yet I take it cafe of refuſal. 

mTaly{5] holden, That they only are*tinally to deter- A NOW 

Ire whether 3 . 5 Sce the notes to 

1 upon the whole the priſoner be well intitled to ge other parte 

eis, or not, becauſe the ordinary is not in this reſpect of this and the 
| foregoing ſec- 


= Jet 9 E. 4. 28. this Ab. P. Cler. 7. matter ſeems to be left doubtiel. Vide F. 
Nn FN 
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(a)7 E. 4. 29. efteemed as a Judge, but [a] only as a miniſter to the cou 

67 bes ay 24- However it was certainly the [5] ſettled practice (white 1 
B. Ordinary 16, method of trying the priſoner's capacity of receiving orden 
34 H. 6. 49. by putting him to read a verſe), for the judges. of the comme 
Ad. F. Fines 19, law to over-rule the ordinary as to the point, whether the 
F 1. ſoner read as a clerk or not; and to record a legit or yy ly 
An Clergy 2, according to their own judgment, | 
Ordinary 20. Fs 5 | ” 
15 H. 9.9. Ab. F. Impriſ. 28. B. Ordinary 11. Kelynge 31. 89. Finch, 463. 46 
S. P. C. 131, 132, 133, 141. Summary 240. 2 Hale 378, 381. 21 E. 4,2; Ab. 

Clergy 18. (b) Kelynge 28. 61. 9 E. 4. 28. Ab. F. Corone 32. B. Ordinary 12. 


Ch. 33 


Contem} 
that 2 
he decl 


He. 
pie, I. 
un, 2n 
plain 
chnary 
he ordin 


the caſes cited to the precedent letter. lute « 
Sect. 114, But the neceſſity of ſuch an ability to read ini he . 

le) Sup. ſec. rog. caſe of a peer, was taken away by 1 Edw. 6. [c] c. 12. hd 
5. F. C. 129. by which it is enacted, That in every caſe where any of H rand 
23 « king's ſubjects ſhall upon his prayer have the pri vilege «f þ or 
* clergy, &c. every lord having place and voice in parlia nen ger for 

«© ſhall by virtue of that act of common grace, upon his . ſuch c 

, queſt or prayer, alledging that he is a lord or peer of th ben the 

* realm, and claiming the benefit of this a& though he A r crim 


not read, without any burning in the hand, loſs of inheritang 
<< or corruption of blood, be adjudged, deemed, taken and uf 
bor the Fn time only, to all intents, conſtructi ons and pi 
<< poſes, as clerk convict, and ſhall be in caſe of a clerkc 


they cor 
ry of th 
mporal c 


ey ancien 


% vic, which may make purgation, without any farther fon, but 
* other benefit or privilege of clergy, to any ſuch lord or er ſuch 
* from thenceforth, at any time after, for any cauſe to be Irery o 
4 lowed, &c." | Et ently o 

Sect. 115, The neceſſity of ſuch reading ts alſo taken a2 u dad b 
as to every common perſon, by 5 Annæ, c. 6. by which i . 
enacted, That if any perſon convict of ſuch felony, id not r« 
* which he ought to have the benefit of clergy, pray the ben Me whey 
ce fit of that act, he ſhall not be required to read, but ſhall refore the 
5 puniſhed as a clerk convict,” | Bereof the 


oke 110. 8 


Sect. 116. As to the ſixth general point of this chapter, at 1 
2 185, 15 


d) r. Core, 32, How far the ordinary was puniſhable at law for demanding 


101. 233. efuſing a clerk againſt law : It ſeems agreed, [4] Thatance gp 
4 nd, 6 go ly this was ſuch a contempt for which his temporalities mig ö 


B Contempti9. be ſeized: But ſince the ſtatute of 25 Edw. 3. c. CY 
8. P. C. 132. provides, That prelates ſhall be admitted to pay a rea 1 
Hobart 290. fine for contempts to writs of quare non admiſit, and jug 
2 Inſt- 164. „ like,“ it ſeems to have been generally [e] agreed, That d 


Hg. 118. 
en ſuch a 
dle to any 


. f the! 

See the notes 4 3 5 Ach ſeizure fot al their 
feder che next ordinary is liable only. to be tined, but to no fuch = gl 
etter. N 4 ; _ Con 7 
(e) 9 E. 4. 28. Ab. F. Co. 32. Bro. Clergy . 7 E. 4. 29. Ab. F. rw a whe ko 
Clergy 17- Ordinary 16. 34 H. 6. 49. Ab. F. Fines (9. B. Clergy 1. 15 ©: /. | 


: 1 
Ab. F. Impriſ. 28. B. Ordinary 11. Kelynge 28. 51. Finch 463. 2 Inſt. 4 
fee the contrary holden the very next year. 26 Aſſize 19. Ab. F. Corone 191. 
7 H. 4. 41. Ab. B. Clergy 2. Ordi. 20, And S. P. C. 132. 


0 generally, 
only puniſun 
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enntewpt of this kind, as in obſtinately (a) perſiſting to return (e) See the books 
that a priſoner reads as a clerk, or the contrary, &c, againſt Cited to the 


| | - other parts of 
ne declared ſenſe of the court. . this ſec; on. 


{2. 117. As to the ſeventh general point of this chapter, , 11 
iz, In what manner a clerk was to be delivered to the ordi- 383, 4 e 

uy, and afterwards demeſned by the common law. It ſeems (b) Br. I. 3. c. 9. 
j) plain, That anciently wherever a clerk was de ivered to che S. F. C. 133. 
Irdnary by a temporal judge, his perſon ought to be kept in (c) "— Sta. 
ke ordinary's priſon, till [c] he had been tried before him by a 2 ſuſt : 63 15 8 
y of twelve cler ks. For the clergy never pretended to an 8. P. C. 137. 4 
lolute exemption from all kind of puniſhment for their crimes, 138. if the or- 
ut only to a privilege of being tried only by eccleſiaſtical dinary ſuffered a 
ige; and this was anciently ſo far indu/ged them, that a:ter —_ wel, 0 at 
key had once been delivered to the ordinary, they could not DG ER. 
ſerrards be remanded to any temporal court, before the purgation, he 
tate of 8 Eliz. c. 4. ſet forth more at large ſection 122, &c. m ght be fined 
en ber for the ſame crime wherewith they had been charged by the temporal 
ſuch court, or for any other [d] committed before the time 15 f. 

hen the benefit of clergy was allowed them, whether ſuch 9 E. 4 

ther crimes were within the benefit of clergy, or not. And (4) And this pri- 


ae could acquit themſelves on their trial before the ordi- vilege was ex- 
du e the crimes for which they had been arraigned in the f elely con- 
d þ . . . firmed, 25 E. 3 
ag nl courts, which acquital was called a purgation, [e] e. .. 5 
Ke eranciently claimed a right not only to be delivered out of and appears from 


lon, but alſo to be reſtored [/] to their goods, &c. But to the recital of 
bder ſuch purgation the more difficult, and alſo to delay the 5 wg c. 4. 
very of great offenders as much as poſſible, the judges = . Dyer 214, 
ent y often refuſed [g] to deliver them to the ordinary till Surnmary 213 
Y dad been arraigned of all the crimes whereof they ſtood 249. ; 


h it ted. But after the ſtatute of [+5] 25th Edw. 3. the judges Anderſon 114. 
„ot refuſe the delivery of clerks convict in reſpect of any — 1 - _ 108. 
* we whereof they had not been actually arraigned; and — en 


refore they uſed to arraign them at once for all the crimes (-) Finch 464, 
dereo! they ſtood indicted, | i 465 

| (f) Sum. 241. 
oe 110. S. P. C. 188. In the regiſter 68. there are three writs to this purpoſe. S. P. 
$2, 188. 192. 193. Regiſter 68. Vide 1 Rich. 3. c. 3. (2) F. Corone 394. 461. B. 


3 S. P. C. 56. 108. Summary 213. B. Corone 11. (5) S. P. C. 108. 142. 
215. 


wind ; : | 
* 1 18. And if ſuch clerks could not purge themſelves (7) Bract. I. 3. 
ch a trial, I do not [7] find that they were anciently © 9 C.. 

dle to an 7 . Fl 8. P. . 138. 
bat t 1 105 greater puniſhment than degradation, and the [+] (4) Sum 241. 
« fo mer goods, and the profits of their lands, unleſs they 5 Coke 110. 


7 oy, of apoſtacy, &c. But afterwards, [I] by a pro- Bratton and 
„ conititution, if they were notoriouſly ſcandalous, they Staundforde in 


re t . = 4 eh 
obe kept in a perpetual priſon, on ſlender diet, &c. 9 02 


general : letter ſeem to 
oh That degradation was the only puniſhment z but I ſuppoſe that they mean 
pumuhme nt to the perſon. (/) S. P. C. 149, 141, See C. Jac. 431. 
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dig. It they ordinary had refuſed to admit a del at time 
(2) Bradl. J. 3. Iivered to him to make his purgation, he might be comp an ap 


©. 9.108; 3-: :-: 3 5 : i 

8 1 C. 137, [a] by a {pecial writ for that purpoſe, «al | 
138. ö | " | pes © 
. H. 7. 9. Cro. Jac. 431 B. Corone 223, 5 3 3s u allo 


n, that 

| | 5 | | by time 

(o) Sup. f. 117. S-ct, 120. But this privilege was often very muck aH, bes 
{c) Sum. 240. and therefore after the ſtatute of Weſtminſter 1. c. 2. 1 


4 1 5 requires that no clers ſhall be delivered without due purgaj 91. 1; 
(d) S. PC. 139, the co rts, of common law would never deliver over ad flo ha 


Hobart 289. to the ordinary, without a ſb] previous enquiry into, ore > Which 
F. Corone 247. of his crime; whereupon if the clerk were found guilty Wc 
1 7 wp abſolutely forfeited his goods, and the judges would le of x ya 
„ their diſcretion made a ſpecial delivery 4%jue purgaliur [the an 
247. ctenda ; as where it appeared that a priſoner was a common 88 
(1) Qu. S. P. C. thief, &c. or where in an appeal of , robbery a reſtitution o der bein 
238 138 goods ſtolen had been awarded [e] to the appellan, w 4 be in 
bur it teens judgment they would not ſaifer to be mad ad by aj ler, 

agreed, Tha. a by. þ : . us * L L for th 
clerk might be gation. And both in ſuch a caſe, and alſo @ fortiora, whe | 
adinitted to his Clerk is admitted to his clergy after an aitainder, whether | 
purtzation aiter expreſs judgment or by outlawry, &c. or even after a confel 1 
z coovitioa by f] though he were not ſpecially delivered ab/qze purgau f Pe 
e 6M Pa cienda, the ordinary ſeems by the ſtronger Ig] opinions to 3 
5 Allize 5. been liable to an eſcape, if he had admitte him to his! 3 j 
Ab. F. 145. tions, becauſe it could not but contradict a judgment, 0 . il 
Con. F. Corone party's own confeſſion, which is the higheſt conviction, "4 


$22, I23 


b ther was any purgation thought lawful without à pref 
esa. tice to the h] king cf-the time when it was intend ug fuc 
138 | | | nt Min 


27 H. 6. 7. be made. 


0 lnted, 
Ab. F. Corone 3 


for the f 
9 E. 3. 28. Ab. B. Corone 55. B. Corone 4, Finch. 464, 465- Con. Hobert 2 ued in a 
Corone 109. 128. 247. 450. 18. Alfie 13. Ab. F. Corone 176 Ult. 2. Theloal fem, in 
d. 15. ſec. 26. (h) Finch 464. S. P. C. 138. F. Corene 152. Billion of 
| , contrary n 


Sect. 121. As to the eighth general point of this ch beet, 124. 
vis What ſhall be done to one who is allowed the pril er abuſes 
clergy at this day, and how far it ſhall be for his benen: Fred to th 

: enacted by 4 Hen. 7. c. 13. That if any perſon „ * perf 

. ders, ſhall be convict of murder, he ſha!l be markee i Werenpon 
4 M. and if of any other felony, with a T'. on the ny owed, 2 

left thumb, in open cour:, before he {hall be delltel tate in th; 


(i) Sum. 240. © the ordinary.“ And it ĩs ſaid by [i] Hale, Thatby 3. Klivered 
c. 1. A clerk convicted of manſlaughter ſhall be comte ergy ſhal 

| ' bailed at diſcretion till. the year be paſſed, But the I 

(* Relyrge 25. hath been [k] adjudged ; for the ſaid ſtatute mention K 125. 
who are acquitted of murder at the king's ſuit, W! * wh 
and day, in which cafe it directs that chey n ; x "iy; fy 
er bailed, till the year and day be paſſed, that rg *y thal 
forthcoming, in order to anſwer to an apnea}, if bros 1 Cove 


3 OE CERRGY: ” 


af time. But it admits, the clergy once had to be a good bar 
n appeal, even after an attainder, and therefore cannct be 
ought to haue intended to make proviſion in any caſe for the 
ties being forthcoming to anſwer an appeal after clergy hat! 
wn allowed him, which makes it ineffectual. But it is ccr- 
u, that any perſon who hath his clergy may be committed for 


Ive, ſection 125. | 815 

91. 122. It is recited by 8. Eliz. c. 4. ſ. 3. That divers 
ons had oft times committed ſundry deteſtable felonies, for 
which clergy is not allowable, and afterwards had fled to 
es remote where they were not known, and committed ſome 
kr fclony within the benefit of clergy, and being arraigned 
; the ſame had had their clergy allowed them, and thereupon 


de being then not known, and ſo by that means could not 
r be impeached for the ſame, to the great encouraging of 
Enders, uſing ſuch practices of foreknowledge and ſet pur- 
ie for their diſcharge of the ſame.” 

v2. 123. For reformation whereof it is enacted, © That 
every perſon or perſons, who ſhall hereafter upon his or their 
magnment for any felony, be admitted to the benefit of his 
derzy, and delivered to the ordinary for the ſame, and ſtall 
make kis due purgation for the fame offence or offences 
whereupon he was 10 admitted to his Clergy, - and ſpall, be- 
fore the fame admiſſion to his clergy, have committed any 
aner ſuch offence, whereupon clergy is not allowable, and 
wt being thereof indicted and acquitted, convicted or at- 
tanted, or pardon d, ſhall and may be indicted or appealed 


uled in all things according to the laws and ſtatutes of this 
realm, in ſuch like manner and form, as though no ſuch ad- 
nition of clergy had been; any law, cuitom, or uſage to the 
Contrary notwithſtandi ug.“ 


tet. 124. And for the avoiding of ſundry perjuries and 
ger abuſes, in and about the purgation of clerks convict, de- 
red to the ordinaries, it is enacted by 18 Eliz. c. 7. That 
rer) perion who ſhall be admitted to his clergy ſhall not 
thereupon be delivered to the ordinary, but after ſuch clergy 
lowed, and burning in the hand, according to the (a) ſta- 
late in that behalf provided, ſhall forthwith be enlarged and 
Klivered out of priſon by the juſtices before whom ſuch 
6&rzy thall be granted, that cauſe notwithſtanding.” 

1 
bert. 125, But it is provided, par. 3. * That the juſtices 
33 . ſuch allowance of clergy ſhall be had, ſpall 
e further correction of ſuch perſons to whom 
185 hall be allowed, detain and keep them 1n priſon for 
A eonVexent (5) time, as the ſame juttices in their diſcre- 
66 tions 


jr time within a year by 18 Eliz. c. 7.1. 3. ſet forth more at 


en committed to the cuſtody of the. ordinary, the former of- 


fr the ſam, and thereupon put to anſwer, and ordered and 


(a) 4 H. 7. 13- 
for which ſee 
ſec, 121. 


(b) 2 Cult. 137 
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(a) Supra, ſ. 
117. 


(b) Sum. 213, 
249. 

2Hale 388. 

1 Anderion 114. 
Popham, 107. 


(c) Kel; age 31. 


10. 


— 


OF CLERGY. 


- 1 : » ; | 5 | 
c tions ſhall think convenient, ſo as the ſame do n+ of 
cc ne year's impriſonment? | "42 4 only 


ä | jon, wh 

Sect. 126. Ara it is farther provided, par. 3. . rie af, by 

cc ſons admitted to their clergy, ſhall, n Ap 
« admiſſion, be. put to anſwer to all other felonies wh pine 

« ſhall be indifted or appealed, and not being thereof þ fag) 


« acquitted, convicted, attainted or pardoned, and ſhall in [a] Sir 
*© manner and form, be arraigned, tried, adjudged, and ff purg 
cc ſuch execution for the ſame, as they ſhould have done, i ined to 


clerks convicts, they had been delivered to the ordingy | of oth 
© there had made their purgations; any thing in this a WW becau! 
* tained tothe contrary notwithſtanding,” - clergy, 
| pation ; 2 

| | Fo 98 ting to 

U pon theſe ſtatutes the following points ſeem moſt rem eall pur 
able: | | uble to 
| UL enure 


Cech. 127. Firſt, Inaſmuch at it lainly appears, not pardon, 


from the preamble, but alſo from the expreſs words of th by nc 


above recited Nuſe of 8 Eliz. c. 4. That it had nothing el ſuch di 
view but only to prevent the inconvenience that offenders H be bene 
be diſcharged of crimes not within the benefit of clergy, by hald have 
ing admitted to their clergy for crimes within the benetit a" That 
as they were (a) before this ſtatute z and inaſmuch as the aby 4nd ſuch 
recited proviſo of 18 Eliz. c. 7. though it be more lay as 2 pur 
worded than 8 Eliz. g. 4. hath a plain relation to it, . 129, 
therefore may reaſonably reeeive the ſame conſtruction; it { of a ſtatt 
to have been agreed, (4) ever ſince theſe ſtatutes, That a oP" party t 
viction for a felony within the benefit of clergy, and an al good wit 
ance of clergy thereon, is as much a diſcharge of all pte In by the 
felonies within the benefit of clergy (though not of any ab per of 


as it was before theſe ſtatutes. Dur 
| ud, Out | 


Se. 228, Secondly, Inaſmuch as the ſtatute of 181 gh 


c. 7. is expreſs, That. every perſon admitted to his cle et 
« ſhall not be delivered to the ordinary, but after ſuch ct Lnardo 

* allowed, and burning in the hand, ſhall forthwith be 1 rn 
< larged and delivered out of priſon, &c. with a pr a y 4 : 
e theleſs, that for further correction he. may he kept in pn... s 
* &c. and alſo with a farther proviſo that he ſhall anſwet o is proc | 
ce former felonies, in the ſame manner as if he had mac an 


<< purgatton.” It ſeems to be . more prevailing opimo: ve 83. 3; 
That a clerk convict being admitted to his clergy, may © MSP, 
be taken to have a kind of a ſtatute- pardon, or elſe to be in Ole 91. ane 
ſame caſe as if a the common lu bid, th 
ame caſe as if he had made his purgation at the Stund, 362 
| | Con. F. C 

And both theſe conſtructions ſeem reaſonable. For e. 


firlt it may be ſaid, That the ſtatute by ordaining that the ; 
fall be forthwith enlarged and delivered out of p 23 l 
certain pv ces, ſeems plainly to imply that he ſhall : Ul 
no, other puniſhment, and conſequently in ens hl 


"_— OF CLERGY: ©. 
And as to the ſecond it may be ſaid, That the ſtature | 
xs only to intend to take awa the ractice of makfi | pur= 


qn, which had been ſo much abuſed, but not the benefit 

wing to the ſubject by 1t, but rather.to make it more uni- 

, by giving the fame advantage to all by a ditect and ex- 

(lar, attended with no inconvenience, which before ſome 

þ gained by an ufurped practice, ver) frequently abuſed, 

kighly derogatory from the honour of the common law, 

[a] Sir Edward Coke is of opinion, That it ſhall enure by (a) 5 Coke 110, 
gk purgation in reſpect of ſuch perſons only who might be 

red to make their ee be fore the ſtatute, and in re- | 

| of others by way of pardon. And [%] Hobart argues, (b) Hobart 293. 
it becauſe many offenders before the ſtatute might have 93+ 
j clergy, who yet could not be diſcharged by making their 
gion; and the ſtatute 1ntends that all in general . th are 

ting to their clergy, ſhall be diſcharged, &c. And alſo be- 

eall purgations diſcredited a trial at law, therefore it is not 

able to intend that the ſtatute meant that ſuch a diſcharge 

Id enure by way of a purgation, but only by way of a ſta- 
pardon, But to this it ſeems a reaſonable anſwer, That 

th by no means follow, that becauſe the ſtatute intended 

ſuch diſcharge ſhould extend to perſons who could not 

bthe benefit of a purgation, therefore it did not intend that 

uld have the effect of a purgation ; neither doth it ſeem ro 

, That becauſe a purgation diſcredited the acts of a jury, 

lore ſuch a diſcharge, if it have to ſome purpoſes the fame 


> 40 . s . . . 

ME © 2 purgation, muſt di ſcredit them likewife, 

i . 129. Thirdly, Taking the ſtatute to enure either by calls 

| of a ſtatute-pardon, or purgation, it ſeems that it reſtores ( 1) Keli _ 


ta e puty to his credit, and conſequently enables [4] him to Raymond 369. 
Nod witneſs; which it hath been queſtioned whether a 350. 380. 
Im by the king can do, as ſhall be ſet forth more at large in Sidertin 222. 
Chapter of pardon, Alſo it ſeems agreed, That it gives him on ny 1 
city to purchaſe [e] goods, and to retain the [/] profits of 3 386. BOT" 
and, but gives him no right to be reſtored to thoſe which 5 Modern 15. 
kd at the time of the conviction, which, being veſted in the (e) Sum. 241. 
y the forfeiture upon the conviction, [2] ſhall not be de- 5 Coke 110. 
Celther by a [4] pardon or [7] purgation. For it is certain (f) 5 Cee 4 
; —_ never avoids [] any precedent legal act, as ſhall be F, Corone 2 
fully ſhewn in the chapter of pardon. Nei ther would the Forfeit 34. 


Mon law endure that purgation, which was introduced by a (8) 12. Co. 121. 


pfl by 
10 Mace, or rather tolerated than allowed, ſhould ſo far con- 5 Coke 110. 
; HS proceedings . Summary 241. 
ade 88. Co. Lit. 391. 
100, 8 ä 5 A 

ei 4. 356. 365, 393. F. Forfeit. 23. 34. B. Forfeit. 11. 3H. 4. - Plow- 
4. 4 P. C. 188. 20 E. 4. 5. B. Corone 166. But it js holden 40 Ed. 3. 42. Ab. 
go L e B. Forfeit. 5. That nothing is forfeited ünleſs there be an attainder. 
n lat 10, that the profits of lands are not forfeited, 20 E. 4. 5. pl. 3. B. Corone 166. 


3 1 Levinz g. 20. (i) Vide ſupra. ſect. 110. F. Corone 356. Finch. 
1 As 365, B. Fort, 113. F. N. B. 66. . Clergy 28. (Kk) 1 Saund. 262. 
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(a) Hobart 292, 


293. 
2. R. Abr. 305. 


(b) C. Jac. 431. 
e.. 38. 
36 in the folio 
edit ion. 

(4) C. Jac. 430, 
91. 

(e) Hobart 288. 
2 Hale 389. 

2 R. Abr. 30g, 
Alſo a prohibi- 
tion was granted 
in the like caſe 
27 & 28 Eliz. 
Rotulo 2 574. 
cited, Hobart 
294. 


(f) Levim 180 
(g) Hobart 294. 
(h) s Coke 110: 


the ſtatute without being burnt in the hand as others ſpall! 


(i) Hobart 67. 
81. 294. 

5 State Tr. 168. 
+ Danv. 163. 
pl. 6. and the 
chapter of par- 
don. 


An additional 
puniſhment to 
burning in the 
Rand, 10ftiCed 


4 diſeretion award and give judgment that ſuch offende! 


chapter thirty-feven, 


0 K & LE R GY, * 


Seer. 130. Fourthly, Whether the ſtatute enure a; a 5 _ 
don or purgation, it [e] ſeems to take from the ſpiritual oP” l 
the power of depriving the party for the crime for which he “vor 
had his clergy, For if it enure as a pardon, ſurely it cam r 
be doubted but that it frees the party from all ſubſequent Puri ew 
ment, and conſequently from à deprivation. And if it en 12 
as a purgation, which is admitted 650 to have been a good # That 


to a deprivation before the ſtatute, why ſhould it not have eon! 
ſame effect as a purgation had formerly, in this as well x ten di 
other reſpects. Vet [c] Watſon, in his clergyman's law, li" mar. 
an opinion on the authority of [A] Croke's ſecond report, WF” if 
a clergyman may be deprived for manſlaughter after he has men 


his clergy, not obſerving, as I ſuppoſe, that what is faid int Wy | 
book was only, on the ſudden, on a motion, for a prokitia, 9” © 
in the king's bench; and that in the ſame caſe a prohibition 1 _— 
afterwards actually brought and declared on in the (e) comn * W 
pleas, and judgment thereupon ſolemnly given for the pla {court 
upon open argument by all the judges. . 

Sed. 131. Fifthly, It ſeems agreed, that where a ye poſe u 
exempt from burning in the hand, either in reſpect of kn (WM, b co 
peerage or [g] orders, or a [4] ſpecial pardon, is admitted t ſhall 


the benefit of his clergy, he ſhall have the ſame advantage = a 


' oftener, 
* private 
the pre 
fender 
* of fem: 


Sec. 132. It is holden,” That after a man is admitted b | * fin 
clergy, it is [i] actionable to call him felon, &c. becauſe : c by 
offence being pardoned by the ſtatute, all the infamy and q N 


A Tr f T 
conſequences of it are diſcharged, 3 


Re 3 bu 
Sect. 133. Ho far a perſon convicted of a crime within med o 
f Sec. 1 


clergy, and praying or being ready to pray it, but not 200 6 
admitted to it, ſhall be within theſe ſtatutes, ſtall be conſide CS | 


Sect. 134. It is enacted by 5 Anne c. 6.“ That inalld * 
e where any perſon or perſons ſhall be convicted of any u 540 en 
* or larceny, who ſhall be liable to be burnt in the hand, | kink r a 
*- be burnt in the hand as formerly they ought or ſhould oh ut, 
< beer, and the judge or juſtices before whom ſuch offende h Pping 


f f 5 tain 
«* offenders ſhall be tried and convicted, ſhall 40% at his ort Kone _ 


AY 
o . 4 * ect. 
© offenders ſhall be committed to ſome houſe of correct! 3 H 


5 publick work-houſe within the county or place where 4 

« conviction ſhall be, there to remain without bail ol! ; 10 K th 
« prife for ſuch time as ſuch judge, or juſtices ſhall then tht (gle 
and award, not leſs than fix months and not Exceeding Vo 1. 
« years from the time of ſuch conviction, An entry i —_ 
* is to be made of record, &c. and if ſuch offender elcapt 


uf on ſuch burning; for the words of the ſtatute, that thep 
« after ſuch clergy allowed, and burning in the hand, flall 
« enlarged, &c.” ſhall have this conſtruction, that he bal 
enlarged, &c. upon burning where burning ought to be. 


&y or CLERGY. $13 


# fall be committed to ſome houſe of correction or publick 
« workhouſe within the county or place where he ſhall be 
u retaken and kept to hard labour, &c. not leſs than twelve 
months and not exceeding four years.? 
18.4. 135. But it is recited by 19 Geo. 3. c. 74. ſ. 3. Burning in the 
„ That the puniſhment of burning in the hand, when any hand aboliſhed, 
(| berſon is convicted of felony within the benefit of clergy, is except in _ 
Irn diſregarded and ineffectual and ſometimes may fix a laſt- fav8hter, an 
i mark of diſgrace and infamy on offenders, who might 5 
herwiſe become good ſubjects and profitable members of the in lieu thereof. 
mmonwealth;' and therefore it is enacted, That when 

y perſon ſhall be lawfully convicted at any ſeſſion of 

ger and terminer, or gaol delivery, or at any general or 

r quarter ſeſſions, of any felony within the benefit of clergy, 

ir which he or ſhe is liable to be burnt in the hand, the. 

court before which any perſon ſhall be ſo convicted, or any 

court holden at the ſame place with the like authority, i 
' {uch court ſhall think fit, inſtead of ſuch burning, may im- 

' poſe upon ſuch offender ſuch a moderate pecumary fine as to 

' the court in its diſcretion ſhall ſeem meet. Or otherwiſe 

lit ſhall be lawful inſtead of ſuch burning in any of the 

' caſes aforeſaid, except in the caſe of manſlaughter, to 

* order and adjudge that ſuch offender ſhall be once or 

' oftener, but not more than three times, either publickly or 

* pnvately whipped; ſuch private whipping to be inflicted in 

the preſence of no leſs than two perſons beſides the of- 

fender and the officer who inflicts the ſame, And in caſe 

' of female offenders, in the preſence of females only. And 

uch fine or whipping ſo impoſed or inflicted, . inſtead of 

uch burning in the hand, ſhall have the like effects and 
conſequences to the party, with reſpect to any diſcharge 

tom the ſame, or other felonies, or any reſtitution to his 

or her eſtates, capacities, and credits, as if he or ſhe had been 

burned or marked as aforeſaid.” 3 
} $22. 136. But it is provided, par. 4. © That nothing in This ſtatute ſhall 
lis act ſhall abridge the ſaid courts from detaining and not take away 
tzeping in priſon for any time not exceeding one year, or of 8 — 
: DS. : g p- 
ommitting to the houſe of correction for any time not ping inflicted 
lef than ſix months or exceeding two years, any offender by 5 Ann, c. 6; 
aforeſaid ; but that ſuch offender may, if ſuch court ſhall 
Münk fit, after ſuch burning or marking, or after ſuch 
"lpping or fine impoſed by this act in lieu thereof, be ſo 
tained or committed and with ſuch accumulated puniſh- 
"ent in caſe of eſcape as before mentioned.” 

Let. 13). And it ſeems agreed [a] that judgment of (a) Rex v. Bun- 
MNSPORTATION is only put in the place of judgment for bridge. 3 Peere 
ng in the hand, and not in the place of the actual burn- — 439 bo 
ö = lf, —I ſhall therefore proceed to conſider the. nature * 
0 ſpecies of puniſhment. | | 

ns LI CHAPTER 


2 — 


— 
— — 


> 2 * 
— 
r 
3 ** 
3 - pn hates, Y 
5; 
— CT - 
2 
. 8 1 — . 
"es — 2 Py 8 
— — oo eto 


rr 1 2 ==*, > - o * 
g * * p — 1 I — 1 
x An hs LTH * 8 i £ 2 BY b 3 — on le 1 Y9 AIC: . — a F . 5 8 W I -_\ [FX 

E — 2 +0 N — . 1 N bo A 5 — 2 . 5 
* SEE. of 8 N 5 ” „ Sai 4 . 5 — 2 - 0 d. — 7 — 

== þ K * LET $CES EL Ute A \ , 8 — * — — 

——— NN 3 IS — - — — — . — Land » : _ 

; —— N — * 1 8 3 — r 

2 2 © c r 22 K n * * I — 2 —— — TI 


" 8 OF TRANSPORTATION. R 


+CHAPTER THE THIRTY-THIRD 


CONTINUED. "Þ 

e A; 

OF TRANSPQRTATION. Sy 

1 8 * ou; 

. | RT 7 | © vic 

3 Peer Williams P' XIL E or TRANSPORTATION is a ſpecies of puniſh 4 kin 
37 and 460, ment, unknown to the common law of England; ani e of | 
where it is now inflicted it is either by the choice of the crimin of! 

imſelf, in order to eſcape capital puniſhment, or it is i tarie 

. poſed by the expreſs direction of ſome modern act of pati © cour 
ment. For no power on earth, except the authority of p bene 

1 liament, can ſend a ſubject of England, not even @ criminal, 0 Heck. 
8 x Com, 147 of the land againſt his will (a). The firſt introduction of it in“ be Ja 
J 39 Eliz.c. 4. our laws was in the reign of queen Elizabeth [4]. But it ſee * perſc 
Ra'tal's Statutes to have taken place, more nearly as now pfractiſed, about ing t. 
3 par. 2. time of the reſtoration [c. It is ſaid by a very elegant rg term 
page 36. upon CRO wN Law [4], that the effect of tranſportation ation 
le) Kelynge 45. practiſed in this kingdom ** is often beneficial to the a made 
(4) Mr, Eden 4c minal, and always injurious to the community, The ki © majcf 
„ dcm is deprived of a ſubject, and renounces all the emoly ect, 1 

& ments of his future exiſtence. He is merely transferred WM" any tir 

| <« new country; diſtant indeed, but as fertile, as happy, ud al! 

f 4 civilized, and in general as healthy as that which he h from 1 

« offended; and from hence he concludes, that it may la Se, 1, 

operated as a temptation to the offence, and become an 4 oftende 

ment for the multiplication of capital penalties. But it is b " leſpecti 

means proved that theſe evil conſequences haye reſulted fu zorefai 

the practice; and whatever comforts the criminal may inciden al inte 

ally derive from the circumſtances of his baniſhment, the , vbich: 

ciety at large is certainly benefited by the temporal rem! Woreſai 

of a dangerous, and perhaps incorrigible individual. After . . 1, 

| eſtabliſhment of Engliſh colonies in America, therefore it | That al 

(e) Barrington, came in this country, as in all others which have had colon to any. 
445+ : the moſt common ſentence of criminals [el. . 75 
4 | ed 70 

For felonies Sect. 138. Accordingly, it is enacted by 4 Geo. 1. „ cher 
within clerzy. „ That where any perio i ſhall be convicted of grand or pe ame cou 
| £6 larceny, or any felenious ſtealing or taking of n__ 2 

5“ goods and chattles, either from the perſon, or the how "equer 


Ch. 33. OF TRANSPORT AT ION. . 
«ny other, or in any other manner, and who by the law ſhall be 
« entitled to the benefit of clergy, and liable only to the penal- 
« ties of burning in the hand, or whipping [except perſons con- 
« yicted of buying or receiving ſtolen goods, knowing them to 
« have been ſtolen], it. ſhall and may be ſawful for the court be- 
« fore whom they were convicted, or any court held at the ſame 
place with the like authority, if they think fit, inſtead of 
« ordering any ſuch offenders to be burned, in the hand, or 
« whipped, to order and direct that they ſhall be ſent to 
America for the ſpace of ſeven years.“ 

$-2, 139. And it is further enacted, That where any per- For ſelonies ex- 
© {on ſhall be convicted of an offence for which death by law cluced from 
« ought to be inflicted, or where any offenders ſhall be con- ©*8Y- 
© victed of crimes excluded from the benefit of clergy, and the 
* king ſhall extend mercy to ſuch offender upon the condition 
« of tranſportation to any part of America, and ſuch intention 
* of mercy be ſignihed by one of his majeſty's principal ſecre- 
.taries of ſtate, it ſhall and may be lawful to and for any 
* court having proper authority to allow ſuch offenders the 
* benefit of a pardon under the great ſeal.” > 

dect. 140. And it is further enacted, That it ſhall and may Receivers of 
* be lawful for the court as aforeſaid, to order and dire& any ſtolen goods, 
* perſon convicted of buying or receiving ſtolen goods, know- 
* ing them to be ſtolen, to be tranſported as aforefaid for the 
* term of fourteen years, in caſe ſuch condition of tranſport- 
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ion ation be general, or elſe for ſuch other term as ſhall be 

x i made part of ſuch condition, if any time be ſpecified by his 

e king majeſty as aforeſaid.” 

emol e. 141. Provided nevertheleſs, *That his majeſty may at The king may 
red i y time pardon and diſpenſe with any ſuch tranſportation, diſpen e with the 
03, ud allow of the return of any ſuch offender or offenders entence. 

he bal from America,” | 


S. 142. And it is further enaRted, ** That where any ſuch oY _ = ef- 
offenders ſhall be tranſported, and ſhall have ſerved their Pardon 
ſeſpective terms according to the order of any ſuch court as 


= — 6 
— — * 4 — 1 
— — _— 
1 7 — — 
L 8 pd 2 
— = 
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ed fri | Woreſaid, ſuch ſervices ſhall have the effect of a pardon to 
nciden all intents and purpoſes as for that crime or crimes for 
the 1 \which they were fo tranſported, and ſhall have ſo ſerved as 
reno zorefaid.” a 
\fter d 02. 143. And it is further enacted by 6 Geo. 1. c. 23. The power given 


That all the powers and authorities given by the above act to ſubſequent 
% any court before whom any felons or offenders tried for ft. 

ad convicted of any offences for which they may be tranſ- 

, Ported e America, ſhall and may be obſerved and executed by 


c. other ſubſequent court with the like authority held for the 


or pet * county, riding, diviſion, or liberty, where ſuch felons 
one) . © lenders were tried and convicted, notwithſtanding ſuch 


houſe ſequent court ſhall happen to be held at, or in any other 


T1 2 «© term 


-— 
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Power of ſubſe- 
quent court in 
feloniesexcluded 


clergy. 


Oftranſportation 
to parts beyond 
the ſeas. 


\ 


* 
The former laws 
confirmed. 


OF TRANSPORTATION. R. 


ce term or place than that wherein ſuch trials or convigian 
* were, or ſhall be.” | 3 ; 
+ Sect. 144. But the judges of aſſize, according to the circum 


ſtances of the caſe, 3 reprieved convicts tried befor g 
them, for the purpoſe of applying to the crown for a pardor a 
on condition that ſuch convicts ſhould be tranſported to Ame "by 
rica; in which caſe ſuch convicts were obliged to lie in 920 4 ſuc 
until the coming of. the Judges at the ſubſequent aſſize. I. £ 82 

remedy this inconvenience it is enacted by 8 Geo. 3. e. 15 1 
That where any offender ſhall be convicted of any ciint x 5 
excluded from the benefit of clergy, and the Judge befor 0 plac 
«© whom ſuch offender ſhall be convicted or condemned ft: * 
40 grant a reprieve for ſtaying the execution of ſuch offender Fer 
and recommend him to the crown as an object. of mere pap 
* Tf his majeſty ſhall be pleaſed to extend his mercy to ſuc (0 to e 
* offender on condition of tranſportation to any part of Am . + 
rica, and ſuch intention of mercy ſhall be fignified by one aſs | 
<< more principal ſecretary of ſtate to the judge ſo recommend "Oh 
ing; it ſhall and may be lawful for every ſuch Judge of op th 
«© and terminer, or gaol-delivery, to make and order for! 5 
* mediate tranſportation of every ſuch offender, in the (ani, hat 
* manner as if ſuch intention of mercy had been ſignifed!t ra 
© him by a principal ſecretary of ſtate during the continuan ll 6. 
© of the aſſizes at which ſuch offender was condemned: Ar hefore 
* ſuch order ſhall be conſidered as an order made at ſu Fer. 
<< affizes or place, and ſhall be as effectual to every intent a . 
* purpoſe, and ſhall have all the ſame conſequences in eve fade 
* reſpe& as any order for the tranſportation of any offend m 060 
© made by any juſtice of oyer and terminer, and gaol-deliver 05 An 
1 reſaid.” | 5 oo 
"ay 145. But the Engliſh colonies in America having oh 

parated from their connection with Great Britain, the labour 
portation of felons to that country became G er, py = 1 
it is therefore enacted by 19 Geo. 3. c. 74. continue 75 . 
Geo. 3. ſeſſ. 2. c. 56. ſect. 18. to the firſt of June 1 * 
That when any perſon at any ſeſſion of oyer and wy & fr ch 
er delivery, or at any quarter or other general ſeſſion * 
gaol-delivery, 7 pe lawfully camid f cer fer 
the peace in England or Wales, ſhal be lawfu 7.5 ben, 5 
* of any grand or petty larceny or any other crime =y nos, 
* he or ſhe ſhall be liable by law to be tranſſ _ „gen 
© ig, the court may order and adjudge, that r 3 
e ſhall be tranſported 7 any parts beyond the ſeas, Md ＋ al for o 
& ſame be fituated in America or elſewhere, in 27 0 Ny we | 
* like manner and for any term of years not _ wn.” & counc 
* and the ſame term as and for which ſuch per on | J i 6 
*© to be tranſported to America. - ih off 
+ Sect. 146. And it is further enacted, par. 2. Ks by 
ce any perſon ſo convicted, ſhall, in 5 K his dne, | 
ce ordered to be — beyond the ſeas. « i judge," 


. OF TRANSPORT ANON 
& jeſty ſhall extend the royal mercy to any offender convicted 
u xr attain:ed of any felony, by which he or ſhe is excluded 
« ſtom the benefit of clergy, or of ſuch ſtatutes as are equi- 
« yalent thereunto, upon the condition of tranſportation to 
« 2ny parts beyond the ſeas 0 
* ſuch caſes, all laws now in force with regard to the tranſ- 
* nortation of criminals. to America, and particularly the 4 
& Geo. 1. C. 11. the 6 Geo, 1. c. 23. the 16 Geo. 2. c. 
«15, (a) and the 8 Geo. 3. C. 15. ſhall be in force, take 
1 pace, and enure, as if the ſame had been ſpecially recited 
in this act.“ | 1 

ect. 14). By the above ſtatute the king was impowered to 
ypoint three ſuperviſors for the purpoſe of purchaſing ground, 
ud to erect thereon two ſubſtantial houſes to be called Pe xi - 
VIA RAY HousEts for confining and employing convicts; 
ut as this part of the act has never been carried into execu- 
ton, it ſeems uſeleſs to recite it. 
+ Sect. 148. But it is further enacted by the faid ſtatute, 


' erniner or gaol-delivery in England, or great ſeſſion in Wales, 
* (all be lawfully convicted of grand larceny, or any other 
' crime, except petty larceny, for which he ſhall be liable by 
h to be tranſported to any parts beyond the ſeas, the court 
before whom any ſuch perſon ſhall be ſo convicted, or any 
* other court holden at the ſame place with the like authority, 
* may in the place of ſuch puniſhment by tranſportation order and 
' audge that ſuch perſon appearing to be of competent 
we (5), and free from any bodily infirmity, ſhall be puniſhed 
| by being kept on board ſhips or veſſels: properly accommo- 
' dated for the ſecurity, employment, and health of the per- 
ſons to be confined therein; and by being employed in hard 
labour,, in the raiſing ſand, ſoil and grave 


burthen, or any port, harbour, or haven in England, ſuch river, 
port, harbour, or haven, being previouſly approved and appoint- 
ed for that purpoſe by an order of privy council, or in any 
her ſervice for the benefit of the navigation of the ſaid 
vers, ports, harbours, or havens, or in any other publick 
orks upon the banks or the ſhores. of the 23 under the 
nagement and direction of ſuch ſuperintendant as ſhall 


ee ppointed for the Thames by the juſtices of Middleſex, 
| and * for other rivers, &c. by the Juſtices of the county where 
ing f | ae ſituated, or of ſuch counties adjoining the ſame as 
a; f council ſhall direct at their quarter ſeſſion, for ſuch term, 
| 4 leſs than one year, nor exceeding hve years; —or in cafe 
hat wh ach offender ſhall be liable to be tranſported for fourteen. 
ercof, (e not exceeding ſeven years, as ſuch court of oyer and 


Rr, and gaol-delivery, ſhall. think fit to order and 


Judge.” 
13 Sect. 


517 


only relates to 
the offence of 
returning from 
tranſportation, 
which ſee 
bock the firſt, 


page 245, 


Puniſhment in 


ation, 


{5) therefore 


on conviction, 
the age of the 
offender is al- 
ways enquired 


the aſſize, &c. 


as aforeſaid; then, and in any () This ſtatute 


2 


tr 2). That where any male perſon, at any ſeſſion of cyer and lieu of tranſport · 


5 from, and cleanſ- of, and recorded 
ng the river Thames, or any other river navigable for ſhips of by the clerk of 
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Hard labour on 


Oard the hulks 


death without benefit of clergy, and his majeſty ſhall e. 


of being kept to hard labour, during any ſpecified term, in 
_ © any PENITENTIARY Hos to be eretted purſuant to thi 


or TRANSPORTATION, N 


+3527. 149. And it is further enacted, par. 28. That where 
any perſon ſhall, at any ſeſſion of cyer and terminer, or gal- 
delivery, or great ſeſſion with England or Wales, be lawfully 
convicted of any robbery or other felony for which he or fe 
«© ſhall, by law, either under this ſtatute, or under any other 
5 ſtatute now in force, or hereafter to be made, be liable to ſuffe 


ce 


tend the royal mercy to any fuch offender upon condition 


act, or, ſuch offenders being Ma LES, upon condition df 
e being kept to hard labour during any ſpecified term, in the 
«© cuſtody of ſuch ſuperintendant as aforeſaid, for the beneft of 


«© the ſaid navigation; and ſuch intention of mercy ſhall be der lis 
«© notified in writing by one of the principal ſecretaries 6 name, 
“ ſtate, to the court in which ſuch offender ſhall be convicted, court 
«© or to any other court of the ſame place with the like autho- m for 


. ©© rity; or if no ſuch court ſhall be fitting, then to any juſtice d d the ſ⸗ 


«© oyer and terminer, or gaol-delivery, or juſtice of great (MP the 
5 fions, by or before whom ſuch offender ſhall have been can Ate, C 
* vited or condemned, ſuch court or juſtice may and ſhall" direc 
immediately on receiving ſuch notification, allow to every luperin: 


«« ſuch oftender the benefit of a conditional pardon, in the fu unde! 
manner as if there was a conditional pardon under the gre fender, | 
«© ſeal; and may and ſhall order that every ſuch offender ui ernten 
be kept to hard labour in ſuch penitentiary houſe as af Pee, 
«© ſaid, or in the cuftody of ſuch SuUreRINTENDANT « 
ce aforeſaid, for the time ſpecified in the notification from ſuc "I 
& ſecretary of ſtate,” a how 45 k fregoir 

FSect. 150. And'it is further enacted by 24 Geo. 3. fel. Mn of con 


ved c. 56. f. 6. extended to Scotland by 25 Geo. 3. c. 46. . eent: 


«© That it ſhall be lawful for his majeſty, from time to in lind ane 


< by an order in writing to be notified by one of his prind be appre 
ce ſecretaries of ſtate; or for any three or more of ſuch juſiq is emo 
<< of peace for any county or place in which any gaol ſhall WS nent (a) 
ce ſituated, as ſhall be authoriſed by his majeſty, under his dient te 
ce manual, to direct the removal of any MAL offender, ci, to 
cc ſhall be under ſentence of death, but reprieved during M inions, 
«© majeſty's pleaſure, or under ſentence or crder of tran por ders mi 
ce tion, and who having been examined by a ſurgeon, N. 3, ſeſ. 
& ſhall be fit to be removed from the gaol in which ſuch bat wh, 
ce fender ſhall be confined, to ſuch place of confinement terminer, 
England or Wale; either at land or on board any {lip fon of th; 
«veſſel in the river Thames, or any navigable or other "bz; Ge. 
ce or within the limits of any port of England or Watts, . df grand 
ce majeſty or any three of ſuch juſtices ſo authoriſed as I Tranſports! 
& ſaid,” ſhall from time to time appoint under the muß X19 con 
< of any overſeer to be appointed by his majeſty, or I en iu the ſam 
& ox more of ſuch juſtices authoriſed as aforeſaid, — * Wudge ti 
| Oben bor any ter 


* 


* 


h. 33 OF TRANSPORT AT ION. 

« ,F-nder who ſhall be ſo removed ſhall continue in the ſaid | 
e giace of confinement, or be removed to, and confined in any 

« qther ſuch place as aforeſaid, as his majeſty 6r any three or 

more of fuch' juſtices ſhall appoint, until ſuch offender ſhall 

x he tranſported according to law, or by the expiration of the 
term of ſuch tranſportation, or otherwiſe ſhall be entitled 

FH lis liberty, or until his majeſty or any three or more ſuch 

juſtices ſo authoriſed as aforeſaid, ' ſhall direct the return of 
ſuch offender to the gaol from which he ſhall have been ſo 

removed,” | 1 


. 

I K. 151, And the clerk of aſſize is directed by the ſaid 8 1 
ce Ceo. 3. c. 74. [. 29. and 24 Geo. 3. c. 53.1.6, 7, 8, 
To give to the ſheriff or gaoler a certificate in writing 


det his hand, containing an account of the Chriſtian name, 
mme, and age of ſuch offender, of his or her offence, of 
e court before which ke or ſhe was convicted, and of the 
m for which he or ſhe ſhall be ſo ordered to hard labour, 
d the ſaid ſheriff or gaoler ſhall with all convenient ſpeed, 
fer the making of ſuch order, and the recovering ſuch cer- 
ate, convey ſuch offender to the place to which ſuch order 


11 pll dire, and deliver him with the certificate to the governor 

eren luperintendant as aforeſaid, who ſhall give a receipt in writ- 

an under his hand to the ſheriff or gaoier delivering, ſuch 

ere tender, which ſhall be his diſcharge ; and ſuch governor or 

a erintendant (hall tranſmit the certificate to the clerk of 

afoe peace, to be enrolled among the records of the fefſion,”” 

* | EY | | | 

| (vc + 5-2, 152, But difficulties ſtill occurred, notwithſtanding Of tranſporta- 


tion to luch 


13 : 5 
* lbregoing ſtatute, of fixing proper places for the tranſporta es 


fel. aof convicts, inſomuch that“ there was ſuch a want of con- majeſty ſhall di- 
. . rement and fufficĩient room in many of the gaols within Eng- rect. ; 
dun bead and Wales, that very dangerous conſequences were to i 
11008 e apprehended, unleſs ſome immediate proviſion was made 

ul i removing. ſuch offenders to ſome other place of confine- | 

al! IN tent (a).” Te remedy this inconvenience it was thought (a) The pream- 
hi dient to empower his majeſty, with the advice of his privy py ans m_— 
r, Wh cl, to appoint certain places, as well out of his Majeſty's 12 5 | 
10; ons, as within the ſame to which felons and other 

nſpor * might be tranſported : It is therefore enacted by 24 (o) The ſeveral 
oy 13. ſeſ, 2. c. 56. (b), which repeals 24 Geo. 3s ſeſ. I, c. 12. clauſes of this 
uch ( That when any perſon or perſons at any ſeſſions of oyer and ad are extended 
nem muner, or gaol-delivery, or at any quarter or general ſeſ- to Scotland, by 
flip mof the peace in England, or great ſeſſion of Wales, or 25 Geo. 3. c. 46 


25 Geo. 3. c. 46. in Scotland, ſhall be lawfully convicted 
@ grand or petit larceny, or any other offence liable to 
Wloration, the court before which any ſuch perſon ſhall 


9 e {0 convicted as aloreſaid, or any ſubſequent court holden 
1 J * ſame county or place with like authority, to order and 
ren Wudze that ſuch perion ſhall be tranſported beyond the ſeas 
oben 


10 NV to 5 

. term of years, not exceeding the number of years or 

m tor Wiich ſuch perſon is or ſhall be liable by any law to be 
114 \ 56 tranſ- 
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3. or 'TRANSPORTATION, þp,. 


< tranſported ; and in every ſuch caſe it ſhall and may he law, 
*« for his majeſty by and with the advice of his privy counci 
to declare and appoint to what place or places, part or pan 

beyond the ſeas, cither within his majeſty*s dominions, orelſe 
where out of his majeſty*s dominions, ſuch felons or other 
5 fenders ſhall be conveyed or tranſported ; and ſuch court 
« aforeſaid is hereby authoriſed nd a wered to order ſud 
<< 'offenders to be transferred to the uſe of any perſon or per 
*© and his or their aſſigns, who ſhall contract for the due pet 
* formance of ſuch tranſportation,” 


b.; 


60 frat: 
# ſucl 
K ſuc] 
1 or 10 
the 
( any 

1 term: 
F guan 


cc 
cc 


7 Her | 
* order 
@ ment] 
tionec 


Of ſuch tranſ- + Sea. 153. And it is further enacted by the ſaid ſtatut 
portation for © That when his majeſty, his heirs and ſucceſſors, ſhall | 


— netnk — —— — — es — . et —U—U—ääͤ—— 2 ·«—Of/ʃ¹6 ä 
* : 


offences ex- „ pleaſed to extend mercy to any offender or offenders wil ach 

cluded clergy. cc jhall be convicted of any crime or crimes, for which he, f for tl 
6“ or they ſhall be by law excluded from the benefit of cer tine, 
c upon condition of tranſportation to any place or places, x tench 
or parts beyond the ſeas, either for term of life, or a degree 
4 number of years, and ſuch intention of mercy ſhall be ig ported 
56 fied by one of his majeſty's page pal ſecretaries of ſtate, it tare | 
* be lawful for any court, having proper authority, to al of ſuc 
« ſuch offender or offenders the benefit of a conditional pad fame t. 
«© and (except in caſes where ſuch offender or offenders ſhall trnſps 
* authoriſed by his majeſty to tranſport himſelf, herſelf, tence © 
* themſelves) to order the transfer of ſuch offender or oven it the 
« to any perſon or perſons who ſhall contract for the due ud pur 
6 formance of ſuch tranſportation, and his or their afligns, relpect 
© ſuch and the ſame term of years for which any ſuch ofen ottender 


« or offenders ſhall have been ordered to be tranſported, or 


«* \nch term of life or years as ſhall be ſpecified in ſuch ch f Sect, 
5 tion of tranſportation as aforeſaid,” lach of 
| n 0 | hey are 


es to 
adins 
hed, 
tie cour 
ders ſhal] 
perform 
to be tak 


5' TY + Sect. 154 And it is further enacted, That ſuch pe 

— tr 1 „or orte fo contracting as aforeſaid, his or their aſſigns, 
contractors, & c. virtue of ſuch order of transfer, ſhall have a property 1. 
&« ſervice of ſuch offender or offenders for ſuch terms reſpeci 
4 1y,—And when any offender or offenders ſhall be con! 
« of any crime or crimes, for which he, ſhe, or they, " 
« are by law excluded the benefit of clergy, the judge b. 


the livered a 
hom ſuch offender or offenders ſhall be convicted, c ng 8 
« juſtice of the king's bench, common pleas, or baron p o be file: 
* exchequer of the degree of the Co ir, in caſe the faid on ba 


« er or offenders ſhall have been tried at any court\of off 
terminer, or gaol-delivery in England, or an) Julie 
«© Cheſter or Wales extended to Scotland by 25 Geo, ; 
« 46.), in caſe the ſaid offender or offenders ſhall be tie 
* convicted within any of their reſpective jutildidtan, a 
on ſuch intention of mercy as aforeſaid being fg | 
him by one of the ſaid principal ſecretaries of wy „ 
order for the immediate traniportation of ſuch on 
« offenders in the ſame manner as if ſuch intention o 


* had been ſignified by one of the ſaid principal G 


f Cert, 1 
lo contra 
be ſo de] 
ey fal 
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5. OF TRANSPORTATION. | 

« fate during the continuance of the aſſizes or ſeſſions at which 
#{uch offender or offenders was or were condemned; and 
« (ach order ſhall be confidered as an order made at ſuch aſſizes 
# or {efſions as aforeſaid, and hall be as effeQual, and have all 
the fame conſequences as any order for the tranſportation of 
izny offender or offenders made by any juſtice of er and 
miner, great ſeſſions, or gaol-delivery, during the copfly 
nuance of the aſſi zes or ſeſſions, | | 


ect. 155. And it is alſo enacted, par, 13, (That if any The place of 

' oder for the tranſportation of any 22 cannot be conve- e ee. 4 
uu nien y executed with re ſpect to the place in ſuch order men- Way be changed, 
all tioned, ejther the king's bench, or the court before which 

vii {och perſon ſhall have been convicted, or any court holden 

„br the fame place having like authority; or (in vacation 

jet time, and out of term) for any two juſtices of the king's 

„ bench, common pleas, or barons of the exchequer of the 

or a epree of the coit, to order that ſuch offender ſhall be tranſ- 

e fig ported to any other part or place beyond the ſeas, which ſhall 

ith tare been appointed by his majeſty for the ' tranſportation 

| all of {uch offenders in ſuch and the like manner, and for the 

pad fame term of years, as ſuch offender ſhall be liable to be 

ſhall tranſported for to the place mentioned in the original ſen« 

ſelf, terge or order; and ſuch order ſhall be conſidered as made 

xend it the ſame time, and ſhall be as effectual to every intent 

ue | und purpoſe, and ſhall have all the ſame conſequences in every 

zus, e '*lpeQt as the original order for the tranſportation of ſuch 

ojit ollender.“ c 

J, Or | 


A C0 ect. 156. It is alſo enacted, ** That che perſon to whom How convicte 
uch offenders ſhall be transferred as aforeſaid, ſhall, before ſhall be tranſ- 

they are delivered over, give ſecurity to tranſport them pur- ferred to con- 

lam to their ſentences, and procure ſuch evidence of the tos. 

ch pe landing of ſuch offenders in the ſaid parts beyond the ſeas re- 

gs \pxeRively, as the nature of the caſe will admit of. And that 

1 2 tie court aforeſaid may appoint two juſtices where the offen- 

clpe "I d ſhall be convicted, to contract with any perſon for the 


ow performance of the tranſportation, and to order ſuch ſecurity 
= x 1 > taken as aforeſaid ; and to cauſe the offenders to be de- 
6; of KE ed accordingly by theit reſpective gaolers; which contract 
ns i lecurity ſhall be certified by the juſtice to the next court 


o de fled of record. And all ſuch ſecurities ſhall be by bond 


aid of u the name of the clerk of the peace, &c. &c.” 


f ofe! 
Juſlic | 
JED, ? Sect. 157. And it is further enacted, “ That the perſons ry earry the 


tried Ma | "20 
. g r as afore ſaid, and to whom ſuch offenders ſhall through any 
gf "vered to be tranſported, may in ſuch manner as county. 


te, m ey flall think fit, carry and ſecure the ſaid offenders in 
otfende L 5 „ man 
of X . 
cretar' 
N 


„ 


TW '. OF /TRANSPORTATION: R 


5 and through any county in Great Britain towards the ſeꝛ⸗ 
port or place from whence. they are to be tranſpotted, and 


h, 3; 
Sed, 


% whoever ſhall reſcue ſuch offenders, or aſſiſt therein, ſhall war 

; «© ſuffer death without benefit of clergy,” | [ 45 

Wa" Lot es HH 125 | ſente 

The time of . Geck. 158. But it is declared, par. 9. „ That th: id, 
confinement to © during which any offender ſhall have continued in gaol unde 

; de part of the 4 ſentence of tranſportation, or, being removed under the pr | 

v1 3 * viſions aforeſaid [a], ſhall continue confined, ſhall be take 1 

a) Vide ante Len: | et SY ect, 1 

ſection 13. and reckoned in diſcharge, or part diſcharge, or ſatisfadio lay 2 

| i of the term of his tranſportation,” 30 e vo 

| | 5 8 | rt of o 

| | 1 1 | 185 5 e e 7 r I plac 

Of tranſporta= _ + Sect. 159. Notwithſtanding the | proviſions of the abo knary 

tion o BoTA- ſtatutes, it was found extremely difhigult to fix upon pop horn 

BE AF places to which convicts might with propriety be tranſported | 

and the gaols, in every part of the kingdom, became fo dange 

ouſiy crowded, that at the meeting of the parliament in . | 

twenty-ſeventh year of GzoxGE THE THIN D, his majeſ ar, b. 

clared from the throne, that a plan had been formed, by denen a 

direction, for tranſporting a number of convicts, in order n the 

remove the inconvenience which aroſe from the crowd: c:ny 

* ſtate of the gaols in different parts of the kingdom; and nr of 

commended to the parliament : ſuch further meaſures as might! Uitrapes 

neceſſary for this purpoſe,. a realm, w 

1278 8 $i ne roy anal erty e red ant Its realn 

- Sect, 160. In conſequence of this recommendation, it i can: 
24 Geo, 3. c. Cited by 27 Geo. 3. c. 2. Phat whereas by 24 Geo. 3. 0.5 

- £6. - it ts enacted, That when any perſon ſhall be lawfully convict WM 

cp of grand or petit larceny, or any other offence for which way 

perſon ſhall be liable to be tranſported, the court before wi l cn 

"= perſon ſhall be convicted, or any ſubſequent court Y 4 ſuch 

- - like authority, may order that ſuch perſon ſhall be tranſpotez ces by! 

and that in every ſuch caſe, his majeſty, by the advice of fenders 

privy counci], may appoint to what place beyond the ſeas | * A 

telons ſhall. be conveyed, &c. &c, _ 86 85 thective 

Sa * HTS Ruced 1 

JJV 

"Sect. 161. And it is alſo further recited, that when hie! hw 

jeſty ſhall extend mercy to any offender convicted of oy p * 3A 

excluded from the benefit of clergy, upon condition 0 2 =. 0) 

tation to any place, and ſuch extenſion of mercy ſhall 11 a dans 

ted by one of his majeſty's principal ſecretaries of __ * lt 

be Iawful for any court, having proper authority, to allo 6 * "Kin 

offender the benefit of a conditional pardon, and (except ; A - c 

ſuch offender ſhall be authoriſed to tranſport himſelf ) „ . bmi 

the transfer of ſuch offender to any perſon who ſhall C an 


for ſuch tranſportation, &c. & c. a Wag to 


/ 


53 O. F TRANSPORT AT ION. 7521 
4. 162, © And whereas his majeſty, by two ſeveral orders | 
 uncil, hath judged fit, by and with the advice of his privy 

ncil, to declare and appoint the place to which certain of- 

en ſhould be tranſported for the time or terms in their ſeve- 

| ſentences, to be THE EASTERN CoasT or NEW SOUTH 

Mues, 0k SOME GNE OR OTHER. OF THE ISLANDS A- 

CENT 2 | 


ft. 163. And whereas 1t may be found neceſſary that 2 
ny and a civil government ſhould be eſtabliſhed in the 
le to which ſuch convicts ſhall be tranſported, and that a 5 8 
of criminal juriſdiction ſhould alſo be eſtabliſhed within . 
i place as aforeſaid, with authority to proceed in a more ; 
krary way than is uſed within this realm, according to 

own and eſtabliſhed laws thereof :”? „ 


ſect, 164. It is therefore enacted, „ That his majeſty l, Maieſty 
my, by his commiſſion under the great ſeal, authoriſe the may kan og PE 
perſon to be appointed governor, or the lieutenant governor the governor or 
n the abſence of the governor, of ſuch place, as atoreſaid, lieutenant go- 
v convene from time to time, as occaſion may require, | Dc cs of News 
5 ; a : | g : euth Nals to 
wurt of judicature for the trial and puniſhment of all ſuch conavene 4 court 
utrages and miſhehaviours as, if committed within this of judicature 
realm, would be deemed and taken according to the laws of for the trial of 
Is realm, to be treaſon or miſprifion thereof, felony, or miſ- 9#encers. 
lemeanor,” g 


* 


wt, 165. And it is further enacted, * That the faid court Who are to be 
Mall conſiſt of the judge-advocate to be appointed in and members of the 
ir ſuch place, together with fix officers” of his majeſty's rag e e 
Ines by ſea or land: Which court ſhall proceed to try ſuch 1 in —.— 
mender, by calling ſuch offenders reſpectively before that offenders. 
dun, and cauſing the charge agrinft him, her, or them 
KhcCtively to be read over; which charge ihall always be 
reduced into writing, and ſhall be exhibited to the ſaid 
wrt by the judge advocate; and by examining witne{ies 
Wn oath, to be adminiftered by ſuch court, as well 
as agunſt ſuch offenders reſpectively, and afterwards ad- 
Wzinz by the opinion of the major part of the perſons 
Wing ſuch court, that the party accuſed is or is not (as 
© Ge mall appear to them). guilty of the charge, and by 
mmuncing judgment therein (as upon a convittion by ver- 
PK) ok death, if the offence be capital, or of ſuch cor- 
* panihment, not extending to capital puniſpment, as 
. court ſhall ſeem meet; and in-. ca es not capital, by 
* deus judgment of ſuch corporal puniſhment, not ex- 
g to life or limb, as to the ſaid court ſhall ſeem meet.” 
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Provoſt marſhal * Sec7, 166. And it is further ena ed, par. 2. © That the pro 
to execute on © voſt marſhal, or other officer to be for that purpoſe appointe 
— of tie e by ſuch governor or lieutenant governor, ſhall cauſe d 
. & execution of ſuch judgment to be had and made under an 
* according to the warrant of ſuch governor, or lieutena 
© governor in the abſence of the governor, under his hand 2 


2 0 cnn & ſeal, and not otherwiſe: Provided always, That the exec mm 
adjudging capi- * tion ſhall not be had or done on any capital convict or convidh 1 N 
tal offenders, unleſs five perſons preſent in {uch court ſhall concur in add be fo 
ee wot 4 ing him, her, or them, ſo accuſed and tried as aforefai 
+43 29-444 e 1 ilty, until the proceedings ſhall hy 
— — -. to be reſpectively guilty, until the pr 195 ſhall by "= 


jc ity. 


Court to be 2 
court of record. 


128. 
(e) SeQ. 128. 
137. 


(d) Chap. 25. 
ſlot. 182. 


to 71. 


(e) Section 68 


# 


been tran:mitted to his majeſty, and by him approved,” ntton, [ 


Sect. 167, And it is alſo enafted, par. 6e That the { er, 2, 


* court ſhall be a court of record, and ihall have all (une is a! 
«« powers as by the laws of England are incident and belong, the 


* $0 a court of record.“ 


relate to appeals, indictments, and informations, in my 
chapters concerning them, and having ſhewn what pleas 
(i Chapter 23. good in abatement of an appeal [4]. And, That an 9 nv 
lect ion 102 to | 481 


Iced 4 
ſuch ney 
„That 


ufectenc 


Fitz, M 
le, See 1 


ef, 3. 
Imey to 
ement, 
| | he not 
| Are 
| | the 
CHAPTER THE THIRTY-FOURTHMMM. 
. | | ads . 
ein by 


* 


OF PLEAS IN ABATEMENT. 
: Y 


ND now I come to PLEAS IN ABATEMENT. And, hi 


ing already conſidered them fo far as they particul "a 


may plead as many of them as he pleaſes, unleſs they be [*| Ihe 


e 
nant to one another, and afterwards take the general i " 
And, That the ſame matters may be pleaded to an appe* 
an arraignment thereon at the ſuit of t 


: a to the! 
he king, as on of this 


raignment at the ſuit of the party [d]. And in the ſane 9 had n 


tet, vchat miſnomers, &c. may be pleaded in abatement ; 
indictment [e]. And, what pleas are good in 


i 
abateme * 01 
vg in 


- 
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\ information [2]. And having alſo conſidered demurrers in (4) Chap. 26. 
Mement [5]. I in this place take notice only of the fed ion 63 to 6g. 


Mow! iculars, K (b) Chap. 31. 
[lowing part | ſeclion 5 to 7. 


v1, 1. Firſt, That it hath been holden [c], that it is no good ls 

Ie in abatement of an indictment, as it þ of an hems y 27 8 | 
information, [e] that there is another indictment againſt (d) Ch. 23. ſee. 
| defendant for the ſame offence, But in ſuch [/] a caſe the 126. 

ut in diſcretion will quaſh the firſt indictment if any fault * 2 yo 
it be found in ĩt. | 3 fas 1468. T- 


, | | 1 Jones 199. 
le the caſe of John Swan and Elizabeth Jefferies, Foſter 105. 106. Alſo Rex v. 
nuton, Douglas 240. | | 


dur. 2. Secondly, That where an indictment of a capital Cs 
Ine is abated for a miſnoſmer of the. defendant's [g] chriſtian (82 c. 25. 


ne, the court will not diſmiſs him, but cauſe him to e | 
ited de nsw9_ (+) by his true name, and arraign him again 2 Hale 176. 238. 


lch new indictment. For I take it to be ſettled (i) at this C. Car. 37 1,372. 
„That regularly a defendant ſhall not be diſmiſſed for an (') Vide c. 23. 


cency in an indictment, or an appealfor a capital crime. a Fol 

; | | 11 Con. 11 H. 4. 
Fitz, Miſno, 18, Corone 88, B. Miſno. 23. State Tr. c1. the earl of Banbury's 
ſe, dee the books cited c. 29. ſect. 11, 4 Comm, 32g. ; 


ef, 3, Thirdly, that a d-fendant appearing gratis, and by 

Imey to an information, may (4) plead a miſnoſmer in (K) Adju. Trin. 
ement, as well as 1f he had appeared in proper perſon; for 4 Geo- 1. King 
| be not the perſon intended, the attorney-general may re- * 
Ithe plea and ſign judgment on a nihil dicit. But if he ac- 

the plea, he thereby admits him that pleads it to be the 

M concerned to make a defence, and therefore ſhall not 


mads ſay that it doth not appear but that the plea might 
Wt in by a ſtranger. | 


FAPTER THE THIRTY-FIFTH:. 
And, h 


ticul | 

he (OY Of rue PLEA or AUTREFOITS ACQUIT. 

pleas 

n appy 5 

„ i in chief are either, In Bar. Or the General 
1 iſſue ule, ; 
appe⸗ | h 1 

on U E the Prras IN Ban, having ſhewn already, what 
ſme 6 Ot this kind to an appeal are good, which ſhew that the 


ment e 5 had never any right to bring it (J). And where a (1) Ch. 23. ſed. 
bateme Of . diſcontinuance, or abatement, of one appeal may 130. 
em bar of another Cn. And where the bringing of (m) Sect. 131 
Lf 7 an to 133. - 
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(e) Ch. 26.1. 64, ation (e). 
5 65. * | 
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an appeal againſt one perſon will be a har to a ſubſequent 
againſt another perſon not named in the firſt (2). And wh 
a releaſe will bar an appeal (5). And where, an appellant n 
be harred as to one appellee, and continue his ſuit againſt 
reft (c). And what pleas of this kind are conſiſtent with 
general iſſue (4). And what is a good plea in bat to an ini 


(a) Sect. 1 34. 
(b) Sect. 138. 


te) Sect; 136. 
(d) Sect 137. 


I ſhall, in this place, only conſider, The Plea of Aur 
acquit. The Plea of Autrefoits attaint or convick. And the Þ 
of a Pardon, 


(t) S. P. C. 195. Sech. 1. Ay firſt of the plea of Autrefoits acquit, wlic 
4 Coke 40. grounded on this maxim (/) That a man ſhall not be bro 
45 Liv 47. into danger of his life for one and the ſame offence, more 
F. Pars 4 once. From whence it is generally taken, by all the ba 
B. App. 9. 12 (g) as an undoubted conſequence, that where a man is 0 
89. | found nat guilty on an indictment or appeal free (/) frome 
B. Corone 11. and () well commenced before any (+) court which hath j 


45 2. 890 diction of the cauſe, he may by the common law in all (/)c 


thorities cited to Whatſoever plead ſuch acquittal in bar of any ſubſequent 1nd 
ment or appeal for the ſame crime. | 


all the other 
parts of this 
chapter, and 5 | | 

E. 3. 25. (h) Infra ſect. 8. (i) Infra 9. (K) Infra 10. (I) 25 E. 3. 44. Ab. F.C 
x36. 41 Aſſize 9. Ab. F. Corone 220. B. Corone 120. a Leonard 161. Luft. 
14, 18. 47 E. 3. 16 Ab. F. Corone 104. B. Appeal 14. 


Wen But for the more diſtinct underſtanding hereof L ſhall 
heads under ticularly conſider. Firſt, How far he who pleads this 
which this titie muſt be ready to produce the record of his former ach 
is conſideted. Secondly, Where a variance between the record of the f. 
9 * 252 
acquittal and the indictment or appeal to which it is ple 
may be helped. Thirdly, How far other diſcharges 
former proſecution have the ſame effect as an acquittal U 
dict. Fourthlv, How far it is neceſſary that the indictne 
appeal in the record of acquittal be free from error = 
commenced. Fifchly, Whether an acquittal in au). 
which has a juriſdiction be ſufficient for this purpoſe. 5 
How far an acquittal of a perſon as principal will ba 1 
ſequent proſecution againſt him as acceffary; & * 
how far an acquittal of a man as acceſſary will bara pi 
againſt hin as priacipal. Seventaly, How far ney 
altered in theſe reſpects as to an indictment of death, Þy 3 
7. Chap. 1. 


' 


- - 4 0 3 8 
(w) S. P. C. 16s. Se. 2. As to the frft particular, viz. How fe he 
Sum. 245. 


. 43. Pleads this plea muſt be ready to produce the 7 - q 
F. Corove 33. mer acquittal. —T take it to be (, agreed, that luch! 1 
F. Mon. de fats, a plea in bar, and the record not in the cuſtody ol, _ J 
perry cf, him that pleads it, there is no need to Pie“ 
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on ſu pede ſigilli ; (a) but the defendant ſhall have a (5) day (4) Co. Litt. 128. 
inen him to bang it in. And there is in Brook a note of a (c. See the chapter 
in the time of Edward the third wherein a plea of autrefoits of Pardon, 

i was difallowed, becauſe the defendant ſhewed forth the g 8 Lit. 128. 
card when he pleaded it; and the boo gives this reaſon, | *\ Ee 
kt tle record oug ht to come before the court by aurit. wt 

, | But 26 Aſſize 15. 
p. corone 189. 11 H. 4. 41. Ab. F. Mon. de faits, 128, B. Corone 29. 9 H, 19. 
. App. 89. ſeem contrary, 0 | | 
be. z. As to the ſecond particular, viz. Where a (2) (q) 2 Keble 70g 
ance between the record of the former acquittal, and the (e) 14 H. 9. 2. 
ment or appeal to which it is pleaded, may be helped. IS. P. C. 168. 
eit to be clear, That if the nature of the crime be th (e 2 P. C. 108. 
ance the ſame, a variance may generally be helped by pro- (o) Keil rm 

(J averments. And therefore if a man be named in the (8) Sup. c. 25. 
record Yeoman, and in the ſecond Gentleman, yet it ſeems . 73. 

) clear, That he may make good the variance, with an aver- ( Kcilway as. 
kt that he only was meant under each addition. Alſo if a - po Se. 

abe acquitted of an indictment of murder or robbery cufu/dam (x ) 26 Aﬀze 1's 
, and afterwards arraigned on an indictment for the tame Ab. B. Corone © 
deſcribing the perſon killed or robbed by his proper name: 98. 

hath been holden, (:) That he may plead the acquittal in F. Cor one 95. 

werring that both the indictments are for the very ſame 8 8 * 
M. Alſo if the perſon killed be deſcribed by his proper + Hale . 

E and ſurname in the firſt indictment, and by the ſame 11 H. 4. ar. 
tn but by a different ſurname in the ſecond, yet it Ab F. Mon. de 
been (4) adjudged, That he may plead an acquittal on the _ rae. 

in dar of the ſecond indictment averring that the perſon 3 
ferently named was one and the ſame perſon, But it 1 Roll 368. of 
6 (/) adviſeable in ſuch cafe to add a farther averment, (I) Sum. 246. 
the perſon killed was known as well by the name in the S. P. C. 105. 

By that in the ſecond indictment ; for if he were never e 
mby the name in the firſt indictment, I much queſtion S i 
Bictthe defendant could be fund grilty upon it; and if he 10. = 
l not, it ſeems plain that his life having never been (a) Dyer 285. 
Ager by it, the acquittal upon it (½) cannot be any bar to Summary 246. 
equent indictment, But if there be no other variance 2 Hale 244. 
en the firſt and ſecond indictment but only as to the (2) py 8 0 
hen the crime is alledged to have been committed, S. P. C. 555 
* 0% places being both in the fame county, there 11 H. 4. 41 
« 4 ut that regularly it may be helped by an averment,' _ mes 29. 
15 i in both is one and the ſame, becauſe neither F. M 0 PA ee 

al of wy laid in an indictment, &c. are material upon 128. : 

% . at the defendant be proved guilty at any other 2g Fd. 3, 44. 

A bre the indictment, or at any other place ( Fey Cor. 136. 

8 county. And it is holden by (7) Staundforde, W fr 2 

*Xquital of murder in one county may be pleaded in a ee 


F mu Crompton 112. 
wicquent indictment in another county for the {ame (o) — 246. 


dum. 15 Salkeld 288. 


C. 108. 
vz. dee mp la, 264. (r) S. 
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(a) Vide fect; 1. 
8, 9, 10. 


/ 


(b) Sup. ſect. 1. 
38, 9, 10. 


(c) Sup. c. 33. 


ſect. 47. c. 25. 
ſe t 38 and 1. 
e. 33. ſect. 9. 

F. Corone 220. 


But this is left 


doubtful, S. P. 
C. 105, 106. 
Sommary 246. 
Crompton 112. 
B. Corone 139. 
4H. 7. 5- 

F. Corone 62. 
(e) Sup. c. 18. 
iea. 13. and c. 
19. ſect. 45. 
and c. 29. 
ſea. 35. 

(ff 4 H. 7. 8. 

F. Corone 62. 


(2) 26 Aſſ. 15. 
Ab. F. Corone 
189. 
B. Corone 98. 
41 Aſſize 9. 
Ab. F. Cor. 220. 
(bh) 3 AT. rs. 
Ab F. Cor. 166. 
See ſect. 6. 
{i} 9 H. 7. 19. 
Ab. B. App. 89. 


(k)Vide B. Cor. 
139 or 140. 

F. Corone 62. 
S. P. C. 106. 
Summa y 246. 
2 Hale 245. 


the plea of autrefeits acquit. | 
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murder. But this ſeems queſtionable, becauſe all indictme 
are local; and therefore if the firſt were laid in an improy 
county, the defendant could not be found guilty upon it 

conſequently was in no danger of his life, and t erefore ( 
cannot plead an acquittal upon it in bar of a ſubſequent j 
dictment in the proper county. But if the firſt indictment wi 
in the proper county, the ſecond cannot but be in an imprq 
one, and conſequently the defendant not being liable to 
found guilty upon it, cannot be ſaid to be reduced by it 
the inconvenience of being twice brought into danger of his] 
for one and the ſame offence, the avoiding of which incon 
nience (b) ſeems the chief inducement for which the law all 


; * 
Sect. 4. But if a man ſteal goods in one county, andt 
carry them into another, in which caſe it is certain (c) that 
may be indicted and found guilty in either, it ſeems very 
ſonable, that an acquittal in the one county for ſuch ſtealing! 
d) be pleaded in bar of 4 ſubſequent proſecution for the | 
ealing in another county, becauſe the defendant may be 
gether as well convicted in the one county, as in the ot! 
and therefore if he could not bar the ſecond proſecution hy 
acquittal on the firſt, his life would he twice in danger 
that which is in truth but one and the ſame offence, and 
conſidered as a new one by a mere fiction or conſtructi 
law, which ſhall hardly (e) take place againft a maxim mat 
favour of life. And as to the (f) objection, that the jun 
the one county can take no manner of conuſance of w 
done in the other, and conſequently cannot try whether th 
lony whereof the party is indicted in the ſecond county | 
very ſame with that of which he is acquitted in the firſt, it 
be anſwered, That it appears from the old books, that and 
ly the judges often ſatisfied themſel ves of the truth of an 
ment that the offences in both indictments were the ſam 
(g) witneſſes, or by an (h) inqueſt of office, without putt 
to a trial by jury, upon an iſſue joined, on the denial there 
the proſecutor, which ſeems (1) to have been of later ye 
uſual method. But granting, that it is to be tried by 
jury, I do not ſee how it follows, That becauſe they 
convict a defendant upon evidence of a fact done out of 
own county, therefore they cannot collaterally inquire B 
an offence laid in their own county be in ſubſtance tl 
with that done in another, ſince it cannot be denied butt 
abundance of caſes a jury of one county may receive © 
of facts done in another, To which may be added, T 
the year book of 4 H. 7. f. p. which is the (k) chief aut 
for the contrary opinion, it is admitted that an acquit 
appeal of larceny in the one county, may be f 
ſubſequent appeal in the other; becauſe ſuch an appe 


ch 33. or THE PLEA or AUTREFOITS: ACOUITr. 527 
the plaintiff to a reſtitution of the goods, whereof being once 
tarred he is barred for ever. But granting this to be a good 
reaſon, which yet it ſeems difficult to make out, the very ſame 
may be ſaid at this day as to an indictment, which ſince (a) 21 
Hen. 8. c. 11. intitles the proſeciitor to a reſtitution alſo. Be- 
files, taking the law as it ſtood formerly, why may. not a jury 
of one county try whether a felony therein indicted, be the ſame | 
vet on the party was before acquitted in another — in 
con 


23 ſect, 55, 56. 


de caſe of a ſecond indictment, as well as of a ſe ap- 
peil? 


bf. f. It ſeems (b) that it is no plea to an appeal of lar- (b) 2 Rich. 3. 
deny, That the defendant hath been found not guilty. in an 22 

* \ * - X | . . | . pp · 121. 
lin of treſpaſs brought againſt him by the ſame plaintiff for Vide inf c. 36. 
the fame goods; for larceny and treſpaſs are entirely different. ſect. y. 
Alſoit ſeems a general (e) rule, That a bar in action af an in- (e) Co. Litt. 146. 


fror nature, will not bar another of a ſuperior, Vet it ſeems, 2 Rich. 3. 14. 


and t 
that 


Very a | A LG k 
lin e That an acquittal in an indictinent of murder, will be a 15: - 

55 LIT | . EIN (d) 3 Inſt. 213. 
the | bar of an indict ment of petit treaſon, becauſe hoth offences Summary 246. 
be ee in ſubſtance the fame. But it is clear, that an acquittal 2 Hale 246. 
1e oth! one felony is (e) no manner of bar to a proſecution for ano- (e) S. P. C. 40g. 


on bier in ſubſtance different, whether committed before or at the Summary 244. 
noer me time with that of which he is acquitted ; and therefore if CEOS 
and man commit a Burglary, and ſteal the goods of A. and B. and 

tuci i e indifted for the burglary and ſtealing the goods of A. and 5 

m m cuitted; it hath been adjudged, (f) That he cannot plead (f) Kely. 30. 32. 
e june acquittal to an indictment for ſtealing the goods of B. But | 

of whip ems agreed, That he may plead it to a Road Indi ment | 

her te the Burglary. | 


nty | 


ir, iT 37. 6. As to the third particular, eu. How far other diſ- 


rat ges of a legal proſecution have, the ſame effect as an ac- 

of an Wit by verdict —Having ſhewn already in the (g) chapter (8) C. 23. ſect. 
e e appeals, how far the diſcharge of one appeal will bar ano- „9, 13, 131 
at puter, 1 ſhall only add in this place, That notwithſtanding the 0 7 


there) allowance of a pardon, or any other bar of one indictment, faits, 128; 


er ye x15 to be pleadable in bar of another, and by the like reaſon B. Corone 29. 
ied Mer hath been allowed a good bar of one appeal may be B. Appeal 33. 
they ed in bar of another: Vet it ſeems that no other diſcharge ethos MCT I 
out o u indictment will bar an appeal, and no other diſcharge of e 
uire WI wpeal will bar an indictment, but only an (i) acquittal by (i) 2 Hale 246. 
ce tber, or an acquittal by verdict on the general iſſue, finding Infra, f. 2. 
abu defendant's (D innocence ; as where it finds him not guilty 5 
ive 1 uch an iſſue, on an indictment or appeal of any felony _ 

led, ihhever or where it finds (I) him guilty of homicide ſe de- ( 3 Toft. 213. 
iel an . or per infortunium, on an indictment of murder. But Hy, ws 1555 
b en adjudged, (m) That where a demurrer by an ap- (m) Dyer 120. 
1080.0, 


* to a tender of battel to en. hath been adjudged againſt Crompton 112. 
. "a the appellee may be afterwards arraigned at the ſuit of 


*Llg Sect. 


appel 5 


(a) Vide ſup. c. 
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| 9 ) F. Cor. 98. which ſeems (g) neceſſarily to imply that he is finally acquit 


| 2 248.251, (h) at this day, That wherever the indictment, or appe 


ous appeal, is a 
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(s) Sur, 245. Sec. 7. It is faid by Sir Matthew Hale in the (2) ch 
2 Hale 249. of Autrefeits acquit, That an acquittal by battel in an ded. 
is no bar of an indictment. But I find no other authority to 90 ul bre 


(b) F. Cor. 3758. point but a note in Fitzherbert (b) of a caſe to this purpoſe er WO 
the time of king Edward the ſecond. To which it may er m3 
anſwered, That this matter is only ſpoken of incidentally, A t) 


le) S. P. C. 106. not adjudged. And that Staundforde in the ſame place (n on 

| (a) Lib. 3.c where he cites it, makes a quære, whether it be law or nc 5 

5 ha I And it is expreſsly holden by Bratton, (d) That an appell 2 K. 
„ who vanquiſhes the appellant in battel, ſhall 85 quit not o | 


from all other appeals, but alſo from the ſuit of the king Wed, 1 


«© becauſe by this he clears his innocence againſt all, in N in 

«« ſame manner as if he had put himſelf upon his country, po 

N « his country had acquitted him,” Alſo it is admitted by , ! 
(e) Sum. 200. Matthew Hale in the (e) chapter of indictments, that if an cut 
2 Hale 233, over be vanquiſhed in battel joined on his appeal, he ſhall t co. 
* e hanged, and the appellee diſcharged, without being arraign uital 1 
e 16, © at the ſuit of the king. Alſo it hath been () adjudged, TWP" ”** 


De 48 9 
been 2 
Jans in! 
ter in 


21 H. 6. 34. upon ſuch a vanquiſhment the appellee is intitled to his d 
S. P. C. 168. mages againft the appellant, as being /egitimo modo acquieta 


168. 


ee. as well e king as againſt the party. a 
1 40. . | 

(e) 8. F. C. 169. Sup. c. 23. ſect. 140. once, 
(b) 4 Coke 45, Sef. 8. As to the fourth particular, vis. How far it is: | 
47. ceſſary that the indictment or appeal, in the record of acquit 4 he 
Summary 244» be free from error, and well commenced : I take it to be (et " 2 


on again 
3 Inſt. 214. whereon a man is acquitted, is ſo far erroneous (either for u of a 


F. Corone 444. of ſubſtance in ſetting out the crime, or of authority in the Cal. 
Sup. e. 23. ſet. judge before whom it was taken), that no good judgment ch 
88 112. have been given upon it againſt the defendant, the acquit * aga 
20 H. 7. 11, 12. can be no bar of a ſubſequent indictment or appeal, becauſe oy * 
9H. 5. 2. judgment of law the defendant was never in danger of bis! | ich b 
Ab. B. App. 39. from the firſt; for the law will preſume prima facie that f = = 


B. Corone 35. judge 1d h k jd bick would K. 
Judges wou not have given a judgment, which wou | 
75 _—_ been liable to have been reverſed. But if there be no er ty 


Mary to 1 
the acqui 
Nt pr oſe 
bat ſy 


forde ſeems to in the indictment or appeal, but (k) only in the proceß, 
be of opinion, ſeems agreed, that the acquittal will be a good bar of a {ub 
That an acquit- quent proſecution, notwithſtanding ſuch error; the beſt real 
tal on an errone- hereof ſeems to be this, That ſuch error is (I) falved by 


good bar to an APPCArance. 
Indictment till 


it be reverſed by ; þ | | Nat. c 
error. S. P. C. 106. cited in Crompton 112. But this ſeems repugnant to all ol 3 a 


books, and to what is ſaid by Staundforde himſelf, in the very ſame page. Indeed int 


e 
ſecond edition of Hale's Plea of the Crown, there is a note to the ſame elſect with u n 115 
is ſaid in Staundforde; but this is manifeſtly miſprinted, and the word acquit put for iter. Ave 


taint, (k) Crompton 111. Sup. c. 9. ſe. 15, 16. 4 Coke 46. (I) F. Corone 444 Me of n 3 
H. $. 2. Ab. B. App. 39. Corone 35. F. Corone 68, S. P. C. 106. 169. Crom Woſition 
112. 2 Hale 248. (m/ Sup. Ce 27. ſect. 107. 5 1 acceſ 


3 14. 
e. II. 


3 
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2X Jed. 9. It ſeems agreed, (a) That an acquittal on an ap- 


brought by one Who had no right to bring it, as by any [a] 20 H. 7. 
ir woman (b) except the wife of the deceaſed, or by any 37> 1% 
nnn (c) except the next heir, is no more a bar to an 45 6 og. 
ell by another appellant, or to an indictment, than an ac- po, 1 
tz] on an inſufficient appeal or indictment would have been. S. P. C. 106. 

| Summary 245. 


1 Hake 249. [6] Sup. c. 23, ſect. 36, 37, 38. (e) Sup. c. 23. f. 39, 49, 41, 4a. 


7. 10. As to the fifth particular, wiz, whether an ac- | 
itz! in any court which has a juriſdiction, be ſufficient for (4) 9 Aſſize 15. 
{purpoſe —Notwithſtanding the- d) opinion in the book of Ka _ 45. 
fires, That no acquittal in any other court can be any bar to 11 Ul. 5 7s 
wſecution in th2 court of king's bench, becauſe that is the Ab. F. Mont. de 


weſt court, I take it to be ſettled (e) at this day, That an faits 128. 


. uittal in any court whatſoever which has a juriſdiction of the 2. 1 3 N. Ny 
10 ſis as good a bar of any ſubſequent proſecution for the ſame 47 pg. 
is e an acquittal in the higheſt court. And therefore it pkg” 2 


þ been adjudged, (f) That an acquittal of murder at a grand 120 or 121. 
n in Wales, may be pleaded to an indictment for the ſame Crompton 112. 
ter in England. For the (g) rule is, That a man's life F. Corone 220. 


thy ' | | [Ff] 1 Lev. 118. 
not be brought into danger for the ſame offence more 1 Siderfin 179. 


once. | Sup. c. 25.1. 
41, 42. (g) Sup. ſ. 1, 8, 9. 


7. 11. As to the ſixth particular, v. How far an ac- 
ul of a perſon as principal will bar 'a ſubſequent proſe- 


tt of a man as acceſſary will bar a proſecution againſt him Vide Foſſer 362, 
ncipal, It ſeems to be (h) ſettled at this (i) day, That 23 * 
| of incipal is no bar of a ſubſequent pro- 5 H. C4. 
quital of a man as principal is no bar of a ſubſequent pro- 8. p. C. 156. 
non againſt him as acceflary after the fact, becauſe ſuch Crompton 42. 


ial clears him only of the charge of having committed the 212. 


"his 2 a crime entirely different from that of receiv- 1 om > 
* a l l ; Or. 200. 
hat ath committed it, there ſeems no more reaſon that B. Corone 105. 


1d ha Kquittal of it ſhould bar a proſecution for the receipt, than amb 8. ac 
/ were offences that bore no manner of relation to one | 

no Ell 8 N 4 

wr Brit is (k) holden in many books of good auth=-ity fi) Con. F. Cor. 


xcels . ; : 

a Fr u to what is admitted (1) to have been the ancient lau m— 5 

ei cduittal of a man as principal is a good bar of a ſub- 105 88 

i by it proſecution againſt him as acceſſary before; for it is Kelynge 25, 26. 


at ſuch an acceſſary is in ſome meaſure (m) guilty of Lamb B. 2 c. 7 


U 


J. 224. 244. 1 Hale 626. 2 Hale 244. Crompton, 42 112. But the principal 


all oll au old be & is 2 E. 3. 20. Ab. F. Corone 150. which ſeems inconſ ſtent with 
ed int A e words: for an example, that a man may in ſuch caſe be twice put to an- 
vith wi DO that Hu go quit. And F. Corone 282. is contradicted by al other books; 
ut for . bat a nan ac quitted as principal, cannot be ſo much as arraigned as an acceſ- 


e 444 . os 27 Aſſize 1o. Ab. B. Corone 105. and F. Corone 200. extend only to 

ok ) after. And 8 H 5. 6. Ab. F. Corone 463 expreſsly goes upon 
a that a man may- be found guilty as principal, upon evidence which only 
a Xcellary, (/) 8 P.C. 10 5. F. Corone 424. 2 Hale 244. (=) Vide fup. e. 


'Þ 14. 1 Hale 626, 2 Hale 244. Ke] 25, 26, 
vt, | Il 
Il M m | the 


n againſt him as acceſſary; and e conver/o, how far an ac- (5) Kely. 25,26. 
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* 
the fact, and therefore that an acquittal which clears a murc 
from being guilty of the fact, doth by conſequence clex to be 
from. being ſuch an acceſſary. And this ſeems reaſonable pen a 
the ſuppoſition that a man may be found guilty of an india ted of 
againſt him as principal, upon evidence which only proves and d: 
to have been an — before. | quitte 

VP ; „ | to rem 
[a] Sum, 266, But if a man cannot be found guilty of ſuch an in er t. 
| Keilway 107, ment upon ſuch evidence, as it is ſtrongly (a) holden i it fo 
- Daliſfon-14- he cannot, it may with great reaſon be ſaid, that the acqu8 © arrai 
| of him as principal no way acquits him as acceſſary bel! the f 
for if ſo, he might ſave himſelf by a mere ſlip in the indie next 
[4] Vide ſup. and bar all other proſecutions, by an acquittal on a trial, le th 
1 1. 8, 9, 10. in truth never brought him into (b) danger of his life, the yea 
52 9 107 it is upon this ſuppoſition, as I ſuppoſe, that it is holde winkt 
8 852. c. ſome (c) books, contrary to thoſe above cited, that one iſteir acc 
7. has been acquitted as principal may be tried again as ac pal, 0: 
Foſter 362. before, as well as after. 1 kpals fo 
- egy th 
Mr. Juſtice Foſter contenùs with ſome warmth for the opinion of our author, th he fac 
acquittal of a principal is no bar to a ſubſequent proſecution againſt him as an 2% inder 5 
&efore tbe Fact in the ſame offence. 3 Diſcourſe 362. And in February 1668, Same ithſand 
Kins was tried on two ſeveral indictments; firſt, as principal, next as acceſſary in the 

der of Sir Edmonbury Godfrey. 2 State Trials 798. | * 

| . 

(4) Crompt. 43. Sec. 12. But it ſeems (d) agreed, That an acquitiarued 
| om 1 man as acceſſary before, or after, is no bar to a fubſequent other ac 
2 Halo 8 44. 5* ſecution againſt him as principal. 3 my Tha 
Seck. 13. Alſo it hath been holden, than an acquittal} aber (d 
1 Hale 624. man as acceſſary to one principal, will not ſave him from N #peal f 
Foſter 361. arraigned afterwards as acceſfary to another in the ſane of deat 
| But for this I ſhall refer to chapter 29. ſection forty-lix, in the ſ⸗ 


ce) Sup. c. 25 f. Sed. 14. As to the ſeventh particular, wiz. How f 16. 
185. lav is altered in theſe reſpects as to an indictment by 3 | 
21 H. 6. 28, 29. c. 1. It ſeems agreed, (e) That by the common law 4 to be tri, 
mo App. 41. quittal on an indictment might be pleaded in bar of al 
We. arg. 12. peal of death, in the ſame manner as an acquittal of any 
Summary 244. felony might be pleaded in bar of a ſubſequent proſecutiol 
245. therefore 1n favour of appeals a general practice was 1ntrod 
47 E. 3. 16. (f) not to try any perſon on an indictment of death, til 
_ F. Corone the year and day hath been paſſed, by which time it T | 
1 . uy pened that all was forgotten, For reformation thereo „ 
5. 102. acted, © That if any man be ſlain or murdered, aud! 
2. Leonard 161. the ſtayers, murderers, abettors, maintainers and com 
But this is made << of the ſame, be indicted, that the ſame flayers and mt 
mb e en, and all other acceſſaries of the ſame, be wry 
IF] Vide ſup. c. 12 determined of the ſame felony and murder at 2 
25. ſect. 15. * the king's ſuit, within the year after the fame ; 
Crompton 111. Kelynge 95, 96, 97. 98. 2 Leonard 161. Summary 244, 245 11 
107. B. Appeal 6. 32 Aſſize 8. Ab. B. Appeal 119. 45. 25 Ab. Br. Appe "BB 
H. 4. 94. Ab. B. Appeal 361, 41 Aſſize 14. Ab. B. Appeal 75 · 4 
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murder done, and not tarry the year and day for any appeal 

to be taken for the ſame felony or murder. And if it hap- 

pen any perſon named as principal or acceſſary to be acquit- 

ted of any ſuch murder at the king's ſuit, within the year 

ad day, that then the ſame juſtices afore whom he is ac- 

quitted, ſhall not ſuffer him to go at large, but (a) either (e) Vide ſupra 
v remit him again to the priſon, or elſe to let him to bail . . 5 29.4 
after their diſcretion till that year and day be paſſed. And Cn Tak: 
f it fortune the ſame felons or murderers, and acceſſaries 

ſh araigned, or any of them to be acquit, or the principal 

of the ſaid felony, or any of them to be attainted, the wife 

or next heir to him fo ſlain, as ſhall require, may take and 

me their appeal of the ſame death and murder, within 
de year and day after the ſame felony and murder done, 

pinſt the ſaid perſons ſo arraigned and acquit, and all other 

their accefſaries, or againſt the acceſſaries of the ſaid prin- 

gal, or any of them ſo attainted, or againſt the ſaid prin- 

tpals ſo attainted, if they be on live, and the benefit of his (5) Vide S. r. 
tlerpy thereof before not had; and that the appellant ſhall C. 107. 

ue fach and like advantage, as if the ſaid acquitral or at- and Raſtal Sta- 
inder had not been, the ſaid acquittal er attainder not- tutes title mur- 
thſtanding (b).“ | der 2, 


. 15, It ſeems (c) agreed, That this ſtatute ſhall not fe] Sum. 244. 
airued to extend to any other appeal but of death, nor to 2 Hale 256. 
ther acquittal but upon an indictment; from whenee it 5. F. C. 107. 
, That an acquittal on an indictment, or appeal, for S. P. C. 10 
ather (0) felony except death, may till be pleaded in bar (e) Sum. —_ 
d appeal for the ſame crime, and that an acquittal on an Crompton 111. 
ul of death (e) may till be pleaded in bar of an ndict- S. P. C. 107. 
iu the ſame manner as by the common law. 


. 16. How far a perſon found guilty of manſlaughter 
332 defendendo, on an indictment of pres >. is 
obe tried again upon an appeal by force of this ſtatute 
conſidered in the next chapter, : 
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JT ſeems to be generally agreed, (a) That whererer 2 MF” © © 
{a} Sum. 247. is attainted of felony, either by judgment upon a ver E. 
2 Hale 251, or by (b) outlawry, or abjuration, whether upon an india h 
38 or appeal, he may plead ſuch attainder to any ſubſe quei oy 
8. Pi; 0. 107. . & ; q nder for 
12 Coke 100. dickment or appeal, for the fame or any other felony. — 
6 Coke 13. Ee. | 

3 Inſt. 213, 214. Supra c. 23 ſet. 38. b] Yet this is made a quere, 28 E. z. 
no notice is taken of the quæte in the abridgment of the caſe in F. Corone 136. 
18 H. 8. 2. 12 Coke 100. F 


ear · boo 
ce 1 


0e) 9 H. 7. 19. And two reaſons are given for ſuch plea to a ſecond . 5. 
Ab: B. App. $9. cution for the ſame felony.—Firſt, (e) becauſe the life Mud appe 
B. Corone 11. defendant was in danger by the firſt; and it is aga_hhMW6 att 
(4) S.P.C. maxim of law to bring a man into ſuch danger more tha none 
5 247, for one and the fame offence :—Secondly, (d) becaufe geit to a 
12 Coke 100. the proceeding in ſuch fecond proſecution cannot be iP"; to © 
C. Eliz. 516. purpoſe, becauſe the party is dead in law by the fir , whe 
Crompton 113. and hath forfeited all that he can forfeit, and therefor tbe lau 
(e) T Appeal 9. ſaid, That it is equally abſurd to attaint him a (e) ſecond) larcen 
1 3 e As to attempt to kill one who is already dead. A tle pro 
9c. is the only (f) reaſon I find any where given for. the e bein 
6 H. 4.6. autrefeits attaint of one felony to a proſecution for: peil, 
_—_ F. Corone But where both of theſe reaſons fail in the firſt caſe,s is 28 l 
. 10. latter of them in the ſecond, and alſo in ſome other caſe inter 
Popham 107. ſpecial reaſons; the plea of autrefoits attaint ſeems to be of "ge and 
7 1 4. 31. effect: as in the following inſtances. | owing tt 
F. Eſcheat 14. B. Corone 11. F. Corone 81. 95. Contra 4 E 4 11. F. Ce crin 
See the chapter of judgment. (f) See the books cited to the precedent letter. lay will x 
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Set. 2. Firſt, Where the firſt attainder is reve | 
error, after which it can neither he pleaded to 4 prot 
for the ſame or any other felony; becauſe by ſuch reve 


2 — 
ee >. 
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ih le] S. P. C. 106. attainder is of no (g) more force than if it had nee! u. ö. Pi. 
! | a Coke 100. And if an acquittal on an erroneous inditment or app pros 
| Ss. not bar a ſubſequent proſecution, | ſurely a fertiori ay Mſecuteg 
! reſerved will not do it. But it is agreed to be 4 & ts laid, 
1 
| 


while it ſtands unreverſed, becauſe it is not void be 
able only, 2 | 
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Hal. z. Secondly, Where the attainder was at the ſuit of (a) = Cor. 11. 
e ling and (a) pardoned, and after the party is proſecuted 1 5 Cor: 149 
Jon zn appeal. For it is an allowed maxim, that the king can- 8. P. C. 107. ; 
© tar the {uit of the ſubject, and if he cannot bar an appeal by 3 Inſt. 213. 
doning the Fender before it appear whether he be guilty Crompton 113. 
| innocent, there cannot but be much leſs reaſon that he $ Fl. 4. 6. 


. uld bar it after the guilt appears by 2 judgment upon re- Ab. F. Cor. 227. 


B. Appeal 10. 
jd, Sh : con. 12 Coke 
| . 100, 


ſt. 4 Thirdly, Where a perſon attainted of felony, is 
enrards indicted of high treaſon, whether before or after his (b) 1H. 6. 8. 22. 
) atainder, - For the judgment of death in high treaſon 1s ogg Treaſ. 11. 
4 ., £ 1 7 * 5 . 2 . Orone 2, 
tony different from that in felony, but the forteiture is alſo 3 loſt. 213. 
re general (extending to land 1n, tail as well as to land in Popham 107. 
imple, ſince (c) the ſtatutes of 26 Hen. 8. c. 13. and 33 Summary 213. 
n, F. c. 20.) But if the felony were firſt committed, it ſeems nh oe 
agreed, That the title of eſcheat to the felon's lands in fee- 2 Male 252. 
Arced, 1 1h | | And the obſerva- 
ple, veſted in the lords of whom they are holden from the tion to che con- 
| of the felony, ſhall not be deveſte d by the ſubſequent at- trary in 2 Int, 
nder for the treaſon, as it would be if the treaſon had been 590 and S. P. 


| committed, GI 
| _ Cromp. 113. 
| : „on the above ci- 
jexr-book oft H. 6. g. to the plain purport of it ſeems repugnant. (e) Co. Litt. 372. 
, Cce the chapter of Forteiture. (d) 3 Inſt. 213. 8. P. C. 137. 


jt. 3. Fourthly, Where an appellee of larceny hath a (c) Sup. e. az. 
nd appeal brought againſt him, hanging the firſt, and after- ec. 53. and &. 
$613 attainted in the firſt, —In which cafe, according to ſome 28. ſect. . 
0mons, the court may, in order to intitle the ſecond ap- 2 Hale 252. 
nt to a reſtitution, inquire by an inqueſt of office, and ac- OTIS 319- 
ing to others (f) by an inqueſt taken at the miſe of the 3 E 81 
ks, whether ſuch appellee he guilty of the larceny or not. BR. appeal 21, 
| the law ſeems to be the ſame in relation to an indictment Vide 44F. 3. 44+ 
Iz) larceny ſince the ſtatute of 21 Hen. 8. c. 11, which in- Ab. B. Appeal 
the proſecutor to a reſtitution of his goods, upon the of- P. Crone 95. 
fers being found guilty, &c. in the ſame manner as upon (f) 4 E. 4. 11. 
wel, Alſo it hath been (h) adjudged, That a perſon at- S. P. C. 66. 
el is as liable to anſwer a perſonal action, as if he had not Summary 212. 
patanted, For otherwiſe his attainder would give him a 248. 1 
b and protection, which the law is far from intending B NY —— 
bring the plea of autrefeits attaint to 2 ſecond proſecution 6 Ed. 4. 4. 
fue crime, which is chiefly grounded on this reaſon, that Ab. B. Cor. 147. 
will not ſucfer an abſurd and vain thing in attainting one Ag) Sup. c. 23. 
Bitunted already. | | 3s gh 

| ; Sum. 212. 248. 

(h) 3 Iaſt. 213. 

218. C. Eliz. 5 16. con. C. Eliz. 213. 


b. Fifthly, Where a derſon attainted of one felony, is 

MG proſccuted as a priacipal in another, and others are 

Polecuted together with him as his accefſaries, In which 

"EW, (i) That for the benefit of publick juſtice he is (i) Popham 107. 
Mm 3 | gom- 
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compelled to plead, &c. to the ſecond roſecution in | 
8 . 50 as if be had not heen atrainted csu n A 
| (a) op: 29. ceſſaries to ſuch ſecond felonies could not (a) be brought t tis 
rom lect. 26 to Ir tri ici — 3 
7 1 3 their trials for want of a com iction of their principal. * 
(b) Sup. c. 35, Sed. 7. It ſeems (U) clear, That a jud ment again tim 1 
„ p on an ier or action of treſpaſs, 15 — bar pre had b 
| 7 * 4.35. ment or appeal of larceny for the fame taking, becauſe treſpaſi Ab 
Cor. 82, | N , relpal 
and larceny are offences of a different nature, and the judg 
| ment for the one entirely differs from that of the other, A 
(e) 3 laſt. 213. T take it to be in a great meaſure (c) agreed, that the Jjudgmer 
3 rg 143, of pain forte et dure in one felony is no bar to a proſecution fe gel 
1 another, becauſe ſuch judgment neither corrupts the blood, n( Tut a 
forfeits the lands, as an attainder doth, But it ſcems que” 
onable, whether it may not bar a ſecond proſecution for i" f 
ſame felony, becaufe the life of the party was brought inf" 
danger by the firſt, 4 FLA bug 
| | 7 | | . 
(d) S. P. C. 31, Seck. 8. It is (d) ſaid, That antrefoits attaint or comict . a 
ga. no plea for one who had broken the priſon of the ordinary. long, 
But for this I ſhall refer to the books cited, chapter the thirt Faerall 


Bp | | 
(e) Sed. 9 10. ES (e). | 4 fe 


fach adn 
admitted 


Tj 
Gate!) 


1 
p 


Se. ꝙ. It is certain that an attainder on an indiQment 

death is no bar to an appeal, by reaſon of 3 Hen. 7. c. 1. 

forth more at large in the precedent chapter, which gre 

appeal againſt — attainted of death, the benefit 0 cler 

| thereof being not had, as it is certain that it cannot at < 
(f) Sum. 247. day, But it ſeems (f) agreed, That in all other caſes the pl 
2 Hale 250, 25 1. of aytreſcits attaint is ſtill of the fame force as it was by 
common law. | TM 


$42, 1 
te who h 
anlaugl 
ſto, bei 
Wed hi 
Ny bar 21 


x , | the 
{ ) Sup ſect Sect. 10. Tux Przi or eee oy a 
(8) Sup. ſect. 1. : a l n diy, 
(b).4 Coke 39, ſeems chiefly to depend on this reaſon, (g) Tha p Pi 


. ought (h) not to be brought twice into danger of his 1 
. 83. for the ſame crime. Upon wick ground it ſeems (1) agree = 
(1) 4 Coke 39, That a conviction on an appeal or indictment of burglal ® ' wy 
1 3 or other felony, may be pleaded to an indictment or aH | 4 
—.— * = for the fame felony : And that a conviction of _— = 
Kelynge 94. 98. in an appeal of death may be pleaded in bar of a ſubſequ 0 0 
4 Coke 46. indictment or appeal of the ſame death; and that the f bal, plain 
1 Salke 6a, 63. ſon why ſuch à conviction on an indictment of death © wy, 1 
C. Car. 147. not be pleaded to an appeal as well as to an indietm 2 

8 (unleſs the perſon ſo convicted be admitted to his clerg), 
(k) And. 68, at leaſt have prayed it), (k) depends entirely on 3 _ 
4 Coke 46. c. 1. which expreſsly giving an appeal againſt a perion 

; 122 _ tainted -on an indictment of death, who hath not * 
| 5 clergy, cannot but be thought to give it as well e ] 
| ſon convicted, fince every attainder includes a See 

more; and it is wholly owing to the default of the res 
 * fhall not prejudice any one, that a perſon convicte " 
(1)S. P. C. 180. tainted (I). But I do not find any authority that a con 


| ; nt 
Sum. 247, 243. one felony may be pleaded in bar of another; on the co 
Crompton 113. 


k. 2 
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be a plain, That it was anciently the uſual (a) practice, here 8 2 > ons ; 


ght \ Cerk was indicted of ſeveral felonies, and tried and convicted 2” Þ 168; 
of one of them, and demanded by the ordinary, not to deliver Sup. c. 33. eQ- 
tim upon ſuch demand, but to detain him in riſon till he 117. 


a ma: 1 deen arraigned of all the felonies whereof he ſtood indicted. Pream. 25. 
ndiq ii it ſeems (b) agreed, that even after the ſtatute of 25 Edw. 1555 P. C. 108. 
cpa. . 5. de clero, a clerk convict of one felony, might imme- Bf,er 21. 
* dal, while he ſtood at the bar, be arraigned of any other. 

Smer ſt. 11. But it ſeems to be admitted (c) as a general rule, (e) Dyer 214, 
on i Tht after a clerk convict was once delivered to the ordinary, 868. ; 

d, nf ke could not afterwards be impeached either for the ſame, or any — ” 71 fe. 
at: WO felony committed before ſuch delivery to the ordinary, 115 to 141. 
** whether it were within the benefit of clergy or not: And 18 H. 8. 2. 


though this be ſo far remedied (d) by 8 Eliz. c. 4. and 18 Eliz. 2 _— 131. 

6. That a perſon admitted to his clergy for any felony, ihall Cres 758 

t in reſpect thereof bar a ſubſequent proſecution for another F. Corone 232. 
flony, not within the benefit of clergy; yet, as J take it, the law (d) Sup. c. 33. 

raerally ſtill continues as it was, as to the felony whereof the ſeck. 121 to 130. 
arty who is admitted to his clergy is convicted, and alſo as to 

aber felonies within the benefit of clergy committed before 

ſich admittance, whereof it ſeems agreed, That regularly one 


knitted to his clergy ſhall not be afterwards arraigned, 
4 ; | 
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+2. 12. It ſeems to have been long ſettled, That not only (e) 4 Coke 40. 
who hath been admitted (e) to his clergy on a conviction of has in i caſe 
mn{aughter, upon an indictment of murder, but alſo that he —_— 1 
dio, being called to judgment on ſuch conviction, hath (f) C. Jac. 282. 
med his clergy, but hath not been actually admitted to it, Lelver. 204, 205. 
Wy bar any ſubſequent appeal for the ſame death, as he might 1 Bull. 241. 


the common law. And fo to tHe objection from the ſeeming See the cles 
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hi Wlurdity, that if the law be fo, he that hath his clergy on a vga, _ _ 
el Wnriction of manſlaughter will be in a better caſe than if he (f) s Leon. 160. 
yore Wd been wholly acquitted, it may be anſwered, That this doth 1 And. 68. 

e “Lepend on any reaſoning from the nature of the thing, but 4 Coke 45. 46. 


on the ſtatute of 3 Hen. 7. e. 1, which expreſily takes away 5 inline er. 


i ay of autrefoits acquit in this caſe, but by ſuffering even Coke Ent. 66. 
00s attainted on an indictment of death, who have been ad- Salkeld 63. 
Pited to their clergy to plead ſuch admiſſion in bar of an ap- 2 Hale 250. 390. 
M, plainly ſeems to have intended to leave the benefit of Fart age 
' 7 


XIE), as it ſtood before, | 2 Roll 478. 


3 
. ö 
| * 3 n outs ——ͤ — 
K — rr — . — — — a — = N. 6. A of 
. LCC . ͤ , oe eo nay 


2 


4 
14 
F. 
2 
wy FD 
4 1 2 
28 
1 
+13 
3 8 
74 
«0 
<P 
LIT a, 
F 4 4 
$5 / 
_ FT p 
: 1 $535 i 
* x: +1 
=; 77 
< IF 4 
4 wy 1 C 
5 154 
* 25% 
i 
11 
1 1 81 
l 7 
1 
3 
7 © & 
1 
4 
6 3 wh 'T 
* 7 
Me; ” 
AK 390 
1 


r 


2 x 2 
22 REES eee * 
r — vt me 
— 3 * n — 
1 5 
— _— a 
; » # e 
— * >> 4 * 8 
> 2 — 
— A ; K — 
mu 


lac. 13. Alſo it hath been adjudged, (g) That it is not ma- ($) Salkeld 63. 
tal whethe . 87. 8 Kelynge 91, ga, 
- r tne appeal, in bar whereot ſuch conviction and g, 10 4. 10. 

4 are pleaded, were depending at the time of ſuch convic- 108. 
a Tn; fince the judges (h) may, if they think fit in their But thecontrary 


Uſeretion, proceed on an indictment of death, notwithſtand- ſeems to be 
holden in 3 Inſt. 
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N 8 an . thereof be depending; and therefore as on the 80 
not _ "ng party is liable to be hanged, if found guilty of (h) Sup. © 25. 
tion \ In verdict againſt him on ſuch an indictment, pending ſect. 15. 
1 real, cannot but be equitable, that on the other ſide he and the notes to 
Mm 4. ſhould e. 35, ſet 14. 
Kely. 94, 95, 


96, 95, 98. 
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| Ch K 
ſhould h + + a; 3 
_ 25 * al benphit"of the verdict, if found in rent or 
„ 5 „ | not in 
fa) 1 Sid. 316. . 5 | enn ane 
Carche w 112. 31 e * 1 have been many (a) opinions, II appeal, 
Kelynge 106. court call a man to judgment, on a convictio 
Vide Dyer 214, maniJaughter, on an indictment of murder, he : 7 
216, 295. the privilege of his clergy, and conſe 1 cannot dem: f 
(b) 3 Modern conviction and cler there e cannot plead ft * 
186, 157, 158, peal. And a 4 det had or-prayed, in bar of an K. ma 
1 p * according y it was ſolemnly reſolved b) by al "* £ 
e) Skin, 6507. Judges except one, 1n the latter end of the reign of kin thus, (. 
671 the ſecond, That the court might delay th "g Jul ; 
Carthew 394, judgment, to hinder him fro gat delay the calling a conv1t ani e. 
395 \ an a 421 be de nd: i it praying his clergy (eſpecially 
Kelynge 93. 2 ul t oo ing), in order to make him liable to de, 
ales. PPe: - zu 1e contrary ſeems (c) to be fully ſettled in aſe, T 
2 7 caſe of Armſtrong and Liſle, wherein it was adjudged u (no on 
Salkeld 62, 63, great deliberation, that a convittion of manſlaughter, on che ſe 
(d) But note, indictment of murder, and the (d) g N We 3 
That in this may be pleaded in b 5 its (d) prayer of clergy therein ei in q 
caſe the party +1 1 c fl in bar of an appeal of the fame death, ui ce ©: 
n made upon the party being called that ſuc] 
admitted to his judgment or not. For it ſeems to be (e) admitted, even nen 
CCC 
. on man to his clergy who prays it when cal re, 
ject. 12. judgment, ſhall no way prejudice him, but that he may da B i 
1 And. 68, appeal by pleading a conviction and prayer of clergy as m f 
4 Coke 45, 46. 43 if he had been actually admitted to it, And why ſhoul Ard tho 
— 5 be more chang that the delay of the court in not call lite in 
 Salkeld 63. man to judgment, ſhall put it in the power of the court ton th by 
ſo high a privilege in favour of life , wholly precarious nt of 
. To which may be added, That a deman ad mor 
28 by a convict before he is called to judgment, ſee nnicte: 
n Ann 4 oY 3 
ee Fg ince whenever a perſon appears to have a right to his cle utter 
(g) x Salk 63. 2 he ſeems plainly to do when his crime is found to be the ca 
— hh 3 0 Ker the benefit of it, it ſeems a neceſſary conſequ . 
. that he has a right to pray it, And it ſeems (f) agreed, Vl * © ® 


by the ancient common law, clergy might be demanded 
. B. The gh the priſoner's firſt arraignment. Kod — afterwards 
5 1 Wer ſpecial reaſons, the judges made it a rule not to admit 
bee to it till after he had pleaded; yet I find it no 
tion is fancti- kolden in the old books, That a man could not legall 
fied by the ap- mand it till called to judgment. Neither doth the (g) opl 
3 of Ld. to the contrary, in the report of the caſe of Arm/irong and! 
| . grounded upon the authority of (h) Searl's Caſe, ſeem to 
all made out by that caſe, To. 


130002 24 Jac Se. 15. But it ſeems clearly ſettled, That wheneve 
) 4 Coke 39. record on which 2 man is convicted of manſlaughter, an 
40. 47. mitted to his clergy, on an indictment or appeal of mur 
Crompton 111. erronebus, either in reſpect of inſufficiency (i) in the! 


as AUTREFOITS ATTAINT. 
gent or appeal, or for a (a) miſ-trial &c. ſo that his life was 


not in danger at the trial, &c, he cannot plead ſuch convic- 
in and clergy thereon had, in bar of a ſecond indiQment or 


wpeal, 


. 16, It hath been adjudged, (b.) That the concluſion of (b) 3 1o6. 131, 
x plea of autrefeits convict of manſlaughter, and clergy thereon 

kc, may be either ** judic ium ft prœilict A. B. iterum de cauem 

arte, de qua ſemel convictus eſts, reſpondere compelli debeat z or : 

wn, ( c petit judicium ft prœdicdt A. B. appellum ſuum prœaict 12 W 
uſus eum de morte predic” habere ſeu manutenere debeat. 3 loſt, 131. 


k, 


" dec. 17, It is ſaid (d) to have been adjudged in Holcroft's (4) Cromp 111. 
= aſe, That a verdict finding a man guilty of homicide /e defer- 
1 v8 on an indictment of murder, may be pleaded to an appeal 
"> «the ſame death; but this was certainly not the very point 


ei in queſtion in that caſe z neither do I find it expreſsly taken 


I wice of in any report of it. However, ſince it ſeems clear, 9 =” 
if ea it ſuch a conviction would be a good bar of an appeal at the 3 Leonard 160. 
ven nnn (f) law; and fince it is not within the letter of 161 

our Hen. 7. c. 1. which mentions only perſons acquitted or at-; Inſtitute 131. 
Ale ned, it ſhall not be eaſily conſtrued to be within the mean- Jr 3 
e of it /g) being in this reſpe a penal ſtatute, and dero- (s) 3 4 __ 
_ | from a maxim of the common law in favour of life. Kelynge 104. 
hou And though it be in a great meaſure (h) agreed, That the ſta- (h\r And 68 
cally in giving an appeal againſt a perſon attainted of murder 4 Coke 46. : 


to od by neceſſary conſequence give it as well againft one con- Sup, ſ. 10. 
nt of murder, becauſe every perſon attainted, is convict 
1 ud more; and if an appeal ſhould not lie againſt a perſon 


ce emicted until he were attainted, it would be wholly in the 
= er of the court, by delaying to 2 judgment on a perſon 
clam ited, to bar an appeal. Vet fince theſe reaſons hold not 
of the caſe of one convict of homicide ſe deſendendo only, it may 


ll be argued, That a conviction thereof may {till be a good 
by: el zn appeal. | N 
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(a) See the ſta- 
tute of 27 
H. 8. e. 24. 
Coke Litt, 1 14. 
Crompton 116. 
S. P. C. 104. 
3 Iaſt. 233. 


1e the caſe 
o: Margaret 
Carolina Rudd, 
Cowper 331; 


(ber the form cc misfortune, then by the report (b) of ths pe 
e the king, the king ſhall take him to his grace, if it pie 


ſuch caſe, and a 


. : i be im lieg 
pardon thereon, *©* him,”? By which, at firſt fight, it ſeems to 113 


lee Reg. 190. 


* crown of this realm, as of good right and equity it apperti 
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It 15 {21 
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CHAPTER THE THIRTY-SEvEy TN": 
| | w(b) c 

1 if 

"Ra 4 cha 

OF PARDON, 7 

| | Fithout 

be ma 

5 e ſtatu 
BEFORE I proceed to conſider in what manner a pardd = 
is to be taken advantage of, 1t may not be improper 1 Uthe! 
premiſe ſome things concerning the nature of pardon in gene cle 
ral. | | a 8 matt of t] 
As, 1. By whom grantable. 2. Where it is grantable * 
right. And, 3. What is the nature of a Pardon of Grace. luck f 
Seck. | 1. As to the firſt point, wiz, By whom a pardon 11 
grantable. It ſeems that anciently the right of pardoning oi... &d, 1 
fences within certain diſtricts was claimed by the lords ma red b ; 
chers and others, who had ura regalia, by ancient grants ( done 
from the crown, or by preſcription, —But it is enacted by 4 pardon i 
Hen. 8. c. 24. ſect. 1. That no perſon or perſons, of wh it / 4 
*« eſtate or degree ſoever they be, ſhall have power to parde It of | 
© or remit any treaſons or felonies whatſoever, nor any a Dif be 
ceſſaries to the ſame, nor any outlawries for ſuch offenen A 
* whether committed in England or Wales, or the march Galen 
of the ſame; but that the king ſhall have the whole and 10887, 50 
power and authority thereof united and knit to the impen Wren, 


66 neth, 


As to the ſecond point, vis. Where a pardon is grantable ( 7a 
Tight (1). I ſhall endeavour to ſhew where it is to be ſo grante Wir 8 
Firſt, To perſons found guilty of excuſable homicide. Seco 
ly, To robbers, clippers, burglars, &c. who ſhall diſcover 0 
or more guilty, of robbery, &c. Thirdly, To an appro! aber 
who hath convicted an appellee a 


Se. 2. And firſt, as to perſons found guilty of excuſal de, 
homicide.—It is enacted by the ſtatute of Glouceſter, c. 

That in cafe it be found by the country, that a perſon . d . 
© for the death of a man, did it in his defence of 
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lat it is left to the diſcretion of the king, whether he will (a) F. Corone 
unt « pardon in ſuch a cafe or not. And agreeably hereto 354-1286, 287, 
tis aid in four ſeveral notes (a) in Fitzherbert's abridgement 33+: F. co 

: hp Co. 305. 
of caſes in the time of Edward the third; That a perſon and 44 E. 3. 44. 
pound guilty of homicide ſe defeudendo is to be remitted to pri ſon Ab. F. Cor. 94. 
kn crder to attend the king's grace: And yet in two other notes "_ 2 H. 4. 48. 
lb) cafes in the very ſame year, it is faid ſaid, That in ſuch a | En 
* 5 a : re to the lame 
le, if the priſoner cauſe the record to come into the Chancery, Purpole. 
tle chancellor will make him a charter of pardon, without (b) F. Corone 
h-:ting to the king; and this ſeems to be (c) ſettled at this day, 297- 361. 
ud agreeable to the ancient (d) common law, which ſhall not (<) S. F. C. 15, 
About exprets words be reſtrained by a ſtatute which ſeems , | 

s . +» laſt. 316, 317, 
be made in affirmance of it. And therefore theſe words in Summary 250. 
e ſtatute, If it ſhall, pleaſe the king, ſhall be taken as B. 1. c. 29.1. 24. 
len only out of reverence to him, and not as intended to B. Ch. de Pard. 


BL, 


bade the right of the ſubject to ſuch a pardon precarious. 65. 
per id the caſes above cited, which ſeem to be contrary, may be 4%) Kei. of 
Sena raciled with the others, by intending them to mean only the 123. . 


rat ofthe king's pardon to a perſon repreſented to him as guilty Brad. I. 3. c. x7, 
N bomicide /e defendende only, without any certificate of the 1 c. 29. 

erat upon record. For none of thoſe caſes make any mention 1 q 2 95 * * 
Fluch certificate, as the others do; and if there be no ſuch ter. 
pnicate, it ſeems plain that the grant of a pardon is a mere (e) See the books 
utter of favour, However it ſeems to have been always (e) cited to the 

need, That the forfeiture of goods by ſuch homicide may be other parts of 


red by a pardon, (which in this particular caſe ſeems to purge 75 ſection, and 


1 þ ofence ah itte). And it hath been (H) adjudged, That ſuch Ab. f. Cor 61, 
or is as neceſſary for one who is indicted only of homi- B. Corone 138. 


ud: Je deſenuends and confeſſes it, as for one who is found 97 139. 


_ lty of homicide ſe defendendo on an indiQtment of murder ag oP 8 
2 ; fad it he were found guilty of having fled (g), &c. I Ab. F. Cor. 8 
we jeſton Whether the pardon will fave the forfeiture of the goods B. Forfeit 9. 


j reaſon of the flight; for that is grounded not on the homt- (f) Keitway 53, 
le, but on the contempt of the law in not ſtanding to its 
Agnent. | (g) Vide F. 
| : Cor. 286, 287. 
and infra, in the chapter of falſify ing attainders, 


7, 3. Secondly, as to robbers, clippers and coiners, and A pardon offer. 
Kyla, &c, who ſaall diſcover two or more guilty of robbery, ed to robbers, 
I it is enacted by 4 & 5 Will, & Mary, c. 8. That if 

uy perlon or perſons, being out of priſon, ſhall commit any 

wbdery, and afterwards diſcover two or more, who then 

' bad, or afterwards ſhall commit any robbery, ſo as two or 

ore of the perſons diſcovered ſhall be convicted of ſuch 

| POobery, and ſuch diſcoverer ſhall himſelf have, and is hereby 

 Mitled to the gracions pardon of their majeſties, their heirs 

ad ſucceffors for all robberies which he or they ſhall have 


ces ' Qtted at any time or times before ſuch diſcovery made, 
ple | : * which 
plie 
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| „ Which pardon ſhall be likewiſe a good bar to any appe 
1 66 brought for any ſuch-robbery,” ; Res 33: It | 


Ch. 
« hi: 
or 
« at 
* a 
10 the 
© anc 
* dif 
* con 
«us 
6.35, 
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| A pardon ef- Se. 4. Alſo it is enacted by 6 & 7 William z. e. 
= fred to clippers «© That if any perſon or perſons, being out of priſon, ſhall 
| 4 the . guilty of clipping, coining, counterteiting, waſhing, filin 
or otherwiſe diminiſhing the coin of this realm, and afte 
| * wards diſcover two or more who then had, or afterwatt 
| « ſhall commit any of the ſaid crimes, ſo as two or more 
| * the perſons rene {hall be convicted of the ſame, a 
; | | *© ſuch diſcoverer ſhall himſelf have, and is hereby intitled 


| the gracious pardon of his majeſty, his heirs and fucceſſo Pen: 
E 7 for all ſuch his crimes, which he or they have commit 15s 
| | at any time or times before ſuch diſcovery made.“ L 
| $544: ec 
| 4 Sect. 5. Alſo it is enacted by 10 & 11 Will, 2. c. 2 nis 
(4) . 38 (which excludes (a) all perſons from their clergy who ſhall hewn, 
| | 33. 1 94, *5 night or day, in any ſhop, ' warehouſe, coach-houſe or ſiahl 
| privately and feloniouſly ſteal any goods, wares or merch IG 
l \ dizes, being of the value of 5s. or more, although ſuch ſho * 
| - &c. be not actually broken open, and although no perſon WM pledin 
| | therein, or ſhall aſſiſt, hire or command any 3 to co « 1 
| mit {uch offence), **© That if any perfon or perſons ſhall co mw, 
& A . «© mit any burglary, Beleg 0. felony in ſtealing oo 
p g lars, houſe= © any horſe or horſes, or any money, wares or goods, fri miſt þ 
| breakers, horſe- «© whom the benefit of clergy is by the ſaid act taken aw bolds ou 
| r en, © and being out of priſon, ſhall diſcover two or more, full, a 
l . then had, or after ſhall commit any ſuch burglary, hor 
1 << ſtealing or felony, as aforeſaid, and ſhall be convitted the = 
| of, or cauſe to be diſcovered and apptehended two or mo Nute 
/ | «© who ſhall be convicted, as aforeſaid, every {uch diſcove_hiM it jutic 
| | <6 ſhall have and is hereby intitled to his majeſty's moſt p ”% w 
* cious pardon for the burglaries, houſe-breakings, ho On, 
te ſtealings or felonies as aforeſaid, which he or ſhe or ti bal fo 
* ſhall have committed at any time or times before ſuch ue v 
* covery made; which pardon ſhall be likewiſe a good bet cri is 
san appeal for any ſuch burglary, &c,” 
| | As to 
Sect. 6. And it is farther enacted by 5 Anne, C. 31. C [i grace 
. That every perſon who ſhall be guilty of burglary e Wiere { 
2 ; © £33 © of the (b) felonious breaking and entering any houle in ries of 
> <« day-time, and after ſhall diſcover two who ſhall have ca 
emitted ſuch burglary or felony, fo as they be oY As te 
e ſhall have 4ol,” Nc. and be entitled to a pardon of 5 a 
<< glaries and felonies, except murder and treaſon; which! padan « 
«© don ſhall be a bar to an appeal, &c.“ M2 par 
ö | 5 if on of 
A pardon offered f It is enacted by 3 Geo. 1. c. 1 8. f. 7. 2 Necelſar; 
to ſmugglers. runner of . goods ſhall within two mont $ pn - key, 
„ offence, and before his conyiction, diſcover to Pace of 


« his accomplices therein to the commiſſioners of the cuſtoms By 28 Geo. 3. 
« gr exciſe in England or Scotland, fo as they or two of them we 57: 3 
« xt leaſt be convicted of ſuch offence (as deſcribed in the LG ena 
« a), the offender or offenders ſo diſcovering fhall receive in counter feit- 
« the ſum of forty pounds for every ſuch offender fo diſcovered ing LorrEÆ Y 
« nd convicted, fo as the value of the goods recovered by ſuch: khan ___ 
« diſcovery ſhall exceed fifty pounds; and ſuch perſon ſo dit- _ g ed to 
4 covering ſhall be clearly acquitted and diſcharged of ſuch 

« his or her -offence.” And the like is enacted by 9 Geo. 2. 

c. 35. upon the ſame ſubject. We 


[ 


- 


prison s to whom the king has, by ſpecial proclamation in the gazette, or otherwiſe, 
jomiled his pardon, are alſo entitled to it of legal right. Cowper 333. 


ef, 7. Thirdly, In what manner an approver who con- 
ids the appellee is intitled to a pardon. This hath bee 
ſhewn, chapter 24. ſection twenty-ſeven, | 


1) Great inconvenience aroſe from the pradtice of approvement. A mode has there · 
fore been adopted in analogy to that law, by which an accomplice may be entitled to a re- 
cmmendation to the king's meicy ; but not to a pardon as of legal right, wh'ch he may 
ſleꝛd in bar, or avail himſelf of on his trial. It is where an accomplice, having made à full 
nd fair confeflion of the whole truth, is ia conſequence thereof admitted evidence for the 
gown, and hat evidence is afterwards made uſe of to convict the other o enders. If he 
Wfrly and openly, and diſcover the whole truth, though he is not entitled of right to a 
uton, yet the uſage, the practice and the lenity of the court is to ſtop the proſecut on 
quoſt him; and he has an equitable title to a recommendation for the king's mercy. It 
ulis out a kind of hope, that accomplices who behave fairly, and diſcloſe the whole 
tul, and bring others to juſtice, ſhould themſelves eſcape puniſhment and be pardoned. 


(2) But a juſtice of the peace cannot pardon the oſſender, and tell him he ſhall be a 
vue s againlt others. He cannot ſelect whom he pleaſes to pardon or proſecute, and the 
Pnecutor has even a leſs pretence to ſelect than the juſtice of peace. However, although 
le juſtices deceive the accomplice under a promiſe, or af urance, or hope of pardon from 
hem, which in ſtrictneſs they had no right to make, yet if he make a full and fair diſ- 
Coſure, at the time of his examination, of all he knows, he will be entitled to a recom- 
neudalion to mercy, and the king's bench will in this caie bail him in order that he may 
ply for the king's pardon. Or he juſtices of gaol-delivery, on all the circamſtances re- 
Wive to the priſoner's claim of indemnity being laid before them, will exerciſe their diſ- 
eto in deterring the trial accordingly. Lord Mansfield. Cowper 331. 
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43 to the third point, vis. What is the nature of a pardon Parden of grace. 
if pate: J ſhall conſider the following ' particulars z Firſt, 
Where ſuch a pardon is good in aw. Secondly, What is the 
lect of it. Thirdly, Whether it may be waived. 


* 
1 ä — 
f FS ; — 4 0 * * 
2 N * — 
a 14 rr 
= == - + * 


* r "at 
* 1 
2 — — 


„ 
1 


ave 00 


vict,“ Ke : 55 : : 
fall = to the firſt point, ig. Where ſuch a pardon is good in The ſeveral 


nich! * I ſhall conſider, 1. What is required to make a good Porte in ee 
| duden of felony in general. 2. What is particularly required * sondere. 
n pardon of treaſon, murder, or rape. 3. How far the par- 
at if 4 a - one man may diſcharge another. 4. How far it is 
after * 10 that the pardon of ſeveral perſons for felony, be 
- more , J, 5. Whether the kings grant of a protection, or of a 
6s Pac of truſt to a traitor or felon, carry with it an implied pardon 

: is crime, 6. What is required to make a good pardon of 

| offences, 
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offences not capital. 7. Whether any offence can be pardon 
before it is committed. 8. Whether there be any offen 
which cannot be pardoned after it is committed. 9. How 
a pardon may be of force againſt the private intereſt oft 
ſubject. 10. Whether it may be conditional. 11, Where 
pardon is void in reſpe& of a wrong recital. | 


Ch. 37- 

dicted of 
But this | 
ical 


Vert, 9. 
ka) 8. H. 6. 20. Sect. 8. As to the firſt pacticular, via. What 1s requin ol 8 
Ab. B. Char. of to make a good pardon of felony in general: It ſeems to be |: fad J 


-| 3 55 down as à general rule in many books, that wherever it m 
Ab 1 be reaſonably intended that the king, when he granted ſu 


TH pardon, was not fully (a)appriſed both of the heinouſneſs 
6 Coke 13. the crime,. and alſo how far the party ſtands convicted ther 
3 Inſt. 238. upon record, the pardon is void, as being gained by impoſitie 


(b) d * upon the king. And this is very agreeable to the reaſon 
Brook in abridg- the law, which ſeems to have intruſted the king with this hig 


pardon of 
cular 
(4) attain 
whatſoeve 
In, exce 
Iteannot b 


ing this caſe in prerogative, upon a ſpecial confidence that he will ſpare thof * 
the title of char- only whoſe caſe, could it have been foreſeen, the law itſt be no { 
ter of Pardonig. may be preſumed, willing to have excepted out of its gene ee 
1 rules, which the wit of man cannot poſſibly make fo nerf q 4 00 
faed him in the to ſuit every particular caſe. And upon this ground it hi * (8), 
king's court.“ been holden, (b) that if one be indicted by theſe Words, «> ki, whe 
(e) F. Charter « he had ſlain a man for having ſued him in the king's court 1 M a 
= © 102, and the king make him a charter of all manner of felonie did be 
Crompton 11g. this charter ſhall not be allowed, becauſe it ſhall be intend pril 
from the au- that the king was not acquainted with the heinouſneſs of t tinted « 
thority of the crime, but deceived in his grant, Alſo where one outlawed king 
_— of J. an appeal of felony prayed his clergy, which was counts ness it 2 
— een pleaded on the account of bigamy, &c. and afterwards pt a loſe” 
23. whereon | Chaſed a pardon, and ſued a ſcire facias againſt the app ned 
| the debate of lant, &c. it is (c) ſaid, That the Pardon was not allowe for b 
chis caſe it becauſe it made no mention of the bigamy. Alſo it feet pardon 0 
| —_ _ _ agreed by all the (d) books, That if a man be attainted of a muy b 
| felony, whether by abjuration, or outlawry, or other! of heino 
| was not good Ys y ad. As 3 | bein 
| becauſe it made and afterwards get a pardon which doth not expreſs!y ment, be v 
no mention of the attainder, the pardon will not avail him, (e becauſe WW nooſe, 
ber. 1 dai ſhall be intended that the king had not conuſance of nent; 
| 5 nn hs attainder z but was deceived in his grant, which _ | \tte cro 
|. -non-appearance grieve him when he has true. notice of the matter, An ef kended t 
1 of any one to the like ground it hath been holden (f) that the pardon of al par 
| maintainthe ap- ho is convicted by verdict of a felony is not good, un! thc 
| 1 Oy it recite the indictment and conviction. Alſo it hath be de many 
| after war ds al- (g) queſtioned, whether the pardon of one who is barely! ch | 
lowed. | | | Weren t 

"08 qere. , 0 
| (05 * 21. Ab. B. Patents 18. 9 Ed wu. 4. 28. Ab. F. Char. 23. 3 

Charter 23. 6 Edw. 4. 4. 1 Ed. 3 13. 1 Aiſize 4. Ab. F. Corone 15 nt 
—S:me point admitted, 36 f 6. 25, 26. Ab B. Charter 25. 6 Coke 1 1 Mhere 
F. Corone 124. Cromptin 115. 3 Inſt. 238. Summary 251 S. P. C. 102 123. * good 
ton c. 94. Kelynge 28. (e) Thele are the very wards of 8 H. 6. 21. Ab. B. Patent! Lthat | 


(F) 1 Sid. 366. 450. 2 Keble 363. 3Keble 694, (g) 2 Jones 56. 3 Keble 30! 
| gicts 


Ct 37. O F PARDON. 
dicted of felony be good, if it do n 
© 


adictatu F / Ve? uon 5 


erl. 9. It hath been holden, That ancient] 
ell felonies included all 
beer, and might be pleaded to an 
it ſeems to be taken for granted, 
zardon of all felonies in 


qrticular felony, may even at this day, if the party be n 
uſneſs (d) attainted nor indicted, be pleaded in bar of any 
d ther nutſoerer, coming within the general limitations of th 
mpolit Wn, except murder or rape, and that the only (e) reaſo 
me [cot be alſo. pleaded to murder 
HIS Nig 


are tho 
iw itſd 


put, requires an expreſs mention of them. 
pint no (f) where ſolemnly debated. Neith 
Ku to reconcile it with the general 


1th; 


ts, when he granted the pardon, was 


where it doth not a 
For by this means, where t 
Wardon one felony, which ma 
"my by conſequence pard 


„ demous crimes, the leaſt of which, had he 
' be would not have 


Upoſe, general pardons are com 


Mint; and have been of late 
f the crown, 


nti( 


without a particular deſcri 


ended to be pardoned. As to the (i 


eal pardons in Raſtal's entries, it ma 


treaſons, as woll as al! fel 
indictment for t 


in many (c) bo 
general, without de ſcribi 


ot mention the indictment, ( 
But this hath been (a) adjudged to b helped by the words ive 


or rape, is becauſe t 
of 13 Rich. 2. ſet forth more at large under th 


rules concerning pardons, , 
Need to be good in other caſes; a felony cannot be t 
fg) pardoned where it may be reaſonabl 


not fully appriſed of 
lt ſlate of the cafe, much leſs doth it ſe 


intended that he was — 
Wopriſed of it at all. And if 


A felony . hereof a perſon be 
cannot be well pardoned, even though it a 


uld be well 8. 


any thing of F. P 
ae king in truth intends only (e) 


be very proper for his mercy, 
on the greateſt number of the 


years (5) very rarely granted 


) precedents of ſuch 401 


jes in gene- 
for the moſt part to in- 
of a pardon by parliament, or that 


they 


A 
, 
. 
: . 
5 
— —̃̃̃ͤ —— p ů 7 


(b) a pardon (b) 10 Ed 


ones what- Co. Li, 


V 
oks, that a 8. 
Ng any ane p. 


he or PARDON, Bl 


(l.; 

(a) Dyer 124. they ſuppoſe (a) that the particular crime is mentioned in tl nf 

| 1 __ ' pardon though they do not — it. | NOT fly 

* Sect. 10. It is enacted by 27 Edw. 3. c. 2. That Sect 

c every charter of pardon of felony, which ſhall be grantef bela 

<< at any man's ſuggeſtion, the ſaid ſuggeſtion and the name WW rot 

<* him that makes it ſhall be compriſed z and if after the uu al i 

© ſuggeſtion be found untrue, the charter ſhall be diſallowe WMequl!y 

| | « And the juſtices before whom ſuch charters ſhall be alledge io 

(b) Vide Raym. ©* ſhall enquire of the ſame (b) ſuggeſtion, and if they find fre 

[= untrue, ſhall difallow the charters ſo alledged.” And it Kof pa 

z Siderfin 41. enacted by 5 Hen. 4. c. 2. That if an approver become * wher 

*< felon again after a pardon, he who procured the pardon u na 

#66 fortert 100. es | tune,” 

| | x a parc 

4 \ Sect. 11. It is certain that a general pardon of felonies ef'!!-d: 

tends not to piracy, as hath been more fully ſhewn, Book WA) bme 

aa. 58 py other 

Went, 

Seck. 12. It ſeems a ſettled rule, that no pardon of felo =” 

thatl be carried farther than the expreſs purport of it; ¶ . _ 

therefore where a man was attainted on an appeal of robbe TH 

(e) 8 H. 4.21. and the king reciting the attainder pardoned the execution, 4 

Ab. F. Chart. is ſaid, (c) That becauſe the pardon did not expreſsly ment f 
26. the felony, it was diſallowed. But it does not appear how er t 

B. Appeal 27. was pleaded, nor to what purpoſe it was attempted to bn wet 

Chart de Far. made uſe of, nor how far, or in what reſpc& it was difallowe ha is 

1 44 and thereſore though (d) ſome books ſeem to hold genenlly, Wed, tha 

6 Coke 13. the authority of this caſe, that ſuch a pardon is no way got of pa 

S. P. C. 102, yet I do not well fee how any more can be proved from it ene g 

(d) Crompton this, That it ſhall neither amount to a pardon of the felony 4 my v 

1 «| lelt, nor of any other conſequence of the attainder beſides Fe did a, 

(e) 6 . 6. execution. But it ſeems difficult to give a reaſon why it ſuo e n r 

Ab. F. Cor. 227. not well pardon the execution, ſince the king doth not appt Rmed in 

See the chapter to have been any way deceived; and (e) it hath been cles cook; 

-- "ag and adjudged, that the king may, if he think fit, pardon the excd (f] See. 
1 Stat. Tr. 261. £192 and no — 2 ts 

s Coke 13. Ser, 13. It ſeems (f) agreed, that where a general That the 

„ of pardon excepts ſome particular kinds of felony, tuch ex" mic 

tion extends as well to thoſe whereof any perſons are ata c, mu 

as otuers; for if thoſe whoſe guilt appears not on record are bo ee 

cepted, much greater reaſon is there that thoſe whoſe guilt : Cates 

pears in ſo high a manner ſhould be excepted ; and ere "s th: 

being within the letter of the exception, they cannot but Fa bad 

intended to be within the meaning of it alſo, Neither * Ty wake 

0 \Vide dub. follow, That becauſe the pardon of a felony whereo! "I 110 T 

= 1 nis attainted is not (g) good without mentioaiag the * 4 1 * 
thetefore ſuch a general exception of all felonies ſha l. 


extend to thoſe whereon there hath been an attaindet; 
the caſe of ſuch a pardon depends on this ſpecial = 
That the king ought to be fully appriſed of the py 


wink the party before he pardons him, as hath been more 
fuly ſhewn, ſection the eighth. | | 


St, 14. As to the ſecond particular, vis. What is par- (a) Sup. ſeR. g. 
tiularly required in a pardon of treaſon, murder, or rape —1 Moore 7 fa. 

þ not (a) find that the common law required any thing parti- 3 Modern 37. 
mr in the form of pardons of ſuch crimes, which was not 3 | 
equally requiſite 1n the 2 of any felony whatever, But p. 6 8 
| being enacted by the ſtatute of 2 Edw. 3. c. 2. which is Keilway 91. 
mirmed by ſeveral (b) ſubſequent ſtatutes, That charters (b) 4 Ed: 3. c. 
« of pardon of manſlaughters ſhall not be granted, but only 13 | 
u where the king may do it by his oath, that is to ſay, where 1 ne 3.2. 

"1 man ſlayeth another in his own defence, or by misfor- 100 = 3 2 
mne.“ And there being no precedent in the regiſter (c) (d) 3 
Ua pardon of any other homicide, but ſuch as is done either 3 Inſt. 236. 
 {lt-defence or by miſadventure, or by infants or mad-men; Style 375. 377. 
( fome have gone ſo far as to hold that the king's pardon of CORNERS 

p other homicide is not good unleſs it be confirmed by par- Shower 283 
ment, or at leaſt have a non chſtaute of theſe ſtatutes. But 284. 
bs ſeems contrary not only to the general tenour of the books, 1 Keble 67. 
Dich clearly (e) admit the king's power to pardon any homi- 1 Levinz 8. 

ein general, but alſo to the expreſs purport of 13 Rich, 1. (4) 27H 4. 17. 
x SR | . Ab. F. Char. 16 
ich by ſhewing in what form the king ſhall make a pardon 4 Edw. 4. xo. 
murder, plainly allows that he has a power to make it. Ab F. Cor. 25. 
Rides, the ſame reaſons hold as ſtrongly againſt the king's bl. 7.5: 

Mer to pardon manſlaughter as murder, which yet I never ” F.Scire fac. 
ten diſputed, However, it ſeems reaſonable that thus much 19 11 RY 
owe kalt be allowed to follow from the arguments. above men- Ab F 63. 
h, ul, that too great caution cannot well be (f) taken in the 13 H. 4. 6. 


. Sof pardons of any homicide, that there be ſome ſuch fa- Ab. F. Cor. 266. 


er 283, 


1t Ui dle circumſtances in extenuation of it, as may bring it in 9, Fr n 
lony * way within the equity of the cafes in the regiſter, and ;, clearly admit. 


* | old ſtatutes. : : | ted, That an 

it any in an appeal of death may be pardoned by the king ſo far as the publick juſtice is 
t app med in it. See alſo Shower 283, 284. 2 Jones 56. Kelynge 24, 25. 1 Siderfin 
1 cles Moor 752. Raymond 13. 2 Keble 363. 415. 574. 3 Keble 39. 694, 3 Modern 
2 (f] See Bracton 133. | . | 


9, 15, It is recited by the ſtatute of 13 Rich. 2. c. r. 
neral r the commons had grievouſly complained of the out- 
ch exo. miſchiefs which had happened to the realm, for that 
attain” murders and rapes had been commonly done, and 
rd are e ecaute charters of pardon had been eaſily granted 
guilt Cates, and that hercupon the commons had requeſted 
 therel ng that ſach charters might not be granted; to which 
ot but lng had anſwered, That he would ſave his liberty and 


ner dot 1 8 his progenitors had done 3” and thereupon it is 
if 2 pe E That no charter of pardon ſhall from henceforth 
attain. Aowed before any juſtice for murder, or for the death : 
; ſhall Lo, "= 0M | « of 


indet; 
al rest 
roceedt 


as 
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of a man lain by await, aſſault or malice prepenſed, tre 
« or rape of a woman, unleſs the ſame murder, death of x 
„ flain by await, aſſault, or malice prepenſed, treaſon, or n 
of a woman, be ſpecified in the . charter. And if 
Charter of the death of a man be alledged before any juſtic 
<< in which charter it is not ſpecified, That he of whoſe de 
any ſuch is arraigned, was murdered or ſlain by await, aff 
<< or malice prepenſed, the ſame juſtices ſhall enquire b 
good inqueſt, of the uu, where the dead was ſlain, 
© he were murdered or ſlain by await, aſſault, or malice y 
«« penfed ;z and if they find that he was murdered or ſlain 
await, aſſault, or malice prepenſed, the charter ſhall be 
o — and further it ſhall be done as the law alle 
cc of 98 : | 
SeZ. 16. Alſo the faid ſtatute required, That the name 
him who ſued for ſuch a charter ſhould be indorſed upon the 


under a great penalty, &c. But to this, and all other matt 
except only what is contained in the precedent ſection, it if 
pealed by 16 Rich. 2. c, 6. x , 
| | ; 992 . int 
3 Se, 17. It fo fully appears from the expreſs words 0 alled 1 
Chart. of Par. 10. Rich. 2. That the king's pardon' of murder, rape, or tre: ume v 
Crempton 115. Cannot be good, without a clauſe of rm oh ante, unleſs ft of 
Keilway gz. crime be ſpecified in the pardon, that I do not (a) how nu 
C. — 495. it hath ever been diſputed. But it hath been often forn ener 
— 3. (b) adj udged, That a murder might be well pardoned unde Aal t 
1 Hale 466.497. general deſcription of a felonious killing, if the charter hal ſer as f 
Vet in Raſtal clauſe of en ohſtante of this ſtatute. which conſtruction It the m 
455. there are in a great meaſure to evacuate ſo excellent a law, bye. 
f . changing the form of the charter. But it ſeems dic of a m 
| +57 124fu} wat give a good reaſon why this ſtatute ſhould ſo eaſily by evi n genera 
ral, without any which was made for the prevention of ſuch great miſd o the 
non obſtante; and no ways tends to aboliſh the king*s prerogative, but 8 
and in Dyer 124. to put ſuch a reſtraint upon the abuſe of it, which ever 2.21. 
| - r s muſt own to be reaſonable. But if ſuch opinions were fo if pardo 
? on the king's power of diſpenſing with ſtatutes, they ſeq» 4 
pardon of all ET vp peniung "KF 
treaſons, Sec. but have been of (e) little force ſince the ſtatute of 1 Will. & Cide | 
I ſuppdſe that ſeſſ. 2, c. 2. by which it is declared and enacted, . ded n 
the OT. from and after that ſeflion, no diſpenſation by an 9ſt © a de 
— dang yy of or to any ſtatute, or any part thereof, ſhall be ald t) pa 
ed; for ĩt ap- Kc. c _— 
pears that the attainder for it was expreſsly mentioned. [b] 2 Keble 363. 874. f 22, 
283, 284. Skinner 157. 1 Siderfin 366. 3 Modern 37, 38. Kelynge 24, 2 \ one 
752. 12 Coke 18. 2 Jones 56. Raſtal 455. The ſame point is admitted an ö (f) ag 
plained of, S. P. C. 132. Summary 250. Vide 3 Inſt. 136. 2 H. 7. 6. 6. Marg td, and 
Styles, Rickabee'scaſe. [c] Shower 283, 284. Rf diſchar 
Sect. 18. But it ſeems plain, That pardons of manſſau May be 


or any other felony, except murder or rape, remaln = r. 


\ 
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re n common law, for which I ſhall refer to ſection 8, ꝙ, la] 1 Keble 363 
9 11, 12, 13. from whence it follows, that the pardon of 574: 

þ (x) felonious killing of J. S. may be well pleaded to an in- > Tons NG 
ent of manſlaughter for killing him. Bur where ſuch a wh 

nn hath been pleaded to an indictment of manſlaughter by | 
N coroner's inqueſt, the court in prudence hath refuſed (b) to [b] 2 Keb. 475. 


8 ell che fact had been found manſlaughter only, by | 
0 6 n directed by a higher court. | 


9,19, It hath been (c) adjudged, That where a general (e) Dyer 59.233 

of pardon expreſsly pardons all petit treaſons, but excepts 6 Coke 13. 

ner, it cannot be avoided by indicting one for murder only, Crompton 115. 

thout the word proditerie, & c. who has been guilty of petit 

on; for the leſs offence being included, and conſequently 

rnd in the greater, cannot but be pardoned by a pardon of 

; and therefore the exception of murder in ſuch a. pardon *. * 

if be conſtrued of ſuch murder only as is ſpecially ſo called, 

{doth not amount to petit treaſon. 3 

. 20. Alſo it hath been (d) adjudged, That a general (d) 1 Levinz. 8 

If pardon of all felonies, &c. except murder, ſhall extend 120. 

va de ſe, for notwithſtanding his offence may in ſtrictneſs mage ee” 

alled murder, and conſequently may ſeem naturally enough * 7 0 . 

ume within the exception, yet ſince the general words of 

if of parliament are to be expounded according to the 

mon uf, of them, and the offence of felo de ſe and murder 

generally underſtood as diſtin offences, and ſuch as are 

ly treated by all authors, who when they uſe the word 

wer as ignifying a certain ſpecies of offences, always meant 

the murder of another; and farther, ſince there is greater 

in to except the murder of another out of a pardon, than 

of a man's ſelf, becauſe both the law of God and nature 

u generally to require blood for blood, which can be applied 

to the murder of another, the word murder ſhall in ſuch 

aception be taken only to ſignify the murder of another. 

. 21. Alſo it hath been (e) adjudged, That if a genera! (e) Pow. 4or. 
1 Hale 426 


of pardon extend to all felonies, offences, injuries, miſde- Crompton 116 


ey e, and other things done before ſuch a day, it pardons This is made a 
1; 6 FP uicide from a wound given before the day, whereof the Qu. Dyer 99. 


died not till after the day, becauſe the ſtroke which is the 
lt of death being pardoned, all the effects of it are con- 
end) pardoned. | - | 


de. 22, As to third particular, vis. How far the par- 

Tow man may diſcharge another * It ſeems to be gene- [f] Sup. c. 29. 

1 ) agreed, That notwithſtanding all felonies arc (g) ſect. 4x, 

ah and conſequently a pardon of one man cannot be a 34 H. 6. 9. 

uſcharge of another, yet in ſome caſes the felony of cne 42 2 * 

' My be fo far dependant upon that of another, that the 6 

uz F. Cha 3 | Corone 122 or 
rter 15. (8) Cro. Eliz. 30, 31. 22 E 4. 7. Infra ſect. 23. Dyer 34. : 


Ne pardon 


. OF/PARDON wy 


fa | Pardon of the one will by a neceſſary - conſeguen 

(a) F.N.B. 115. benefit of the other. As where n 

[& 16. pardon, and was allowed it at the common law, (b) befor 

$a c. 29. ſect. attainder, or where he pleads and is allowed it Vs 

(o) ſu before his (c) conviction, in which caſe it ſeems We. 
) ſup. c. 29. pg: , | te it teems that the 

>y 47, 42. et 1 by 5 conſequence take bent of 

Sup. c. 29. auſe he cannot b igned ti | W 1 

= ** ara (oy 97 ot be GR; till after the principal is o 
1 Seck. 23. It is (d) agreed, That i | 

d) 1 H. 7. 10. |: ) agree rat if a man be 

{d) 1 H. 7. 10. king as ſurety for another, for the payment of a _=_ 3 


2 ane #* other debt due to th h 
Chart. of ue to the crown, the inci 
Pardon 36. diſcharge of the ſurety . - Nav" en ar] . 
e] See the holden as a general rule, That where a e __ x ther 
books nextabove for another for the . man is bound a ſure: n. 
Gied. er for the performance of a future act, the dif 
| of the principal before the time of the performance will | 4 
diſcharge the ſurety, becauſe nothing was due to the l = 
the time of ſuch diſcharge : But this ſeems extremel 
(ij See e neither do the caſes (f) brought for the proof of it ſeem * 
| db oY to comes up to it. For as to the firſt of them, vis. tl Wl the 
1 cited. the king's releaſe of a recognizance for the peace to the - 
cipal, before it is forfeited, which ſhall not diſcharge the t hp 
tu see Bk. 16 8 25 1 be anſwered, that it will (g) not ſo much as * 
— 25. arge the principal. And as to the other caſe (h) cited of 
(91% H. 5.6. this purpoſe, iz. that of the king's pardoning J. N. the by dy 
ing of ſuch a houſe, for his building whereof J. S. is b. nl 
ths King,” which Halt bs ao Millage to-}. 5. 4 & aide, 
anſwered, that as this caſe is put, J. N. doth not ſeem CT | - 
bound at all, but only J. S. who therefore doth not ſex Wit 
come under the notion of a ſurety but of a principal. * 
| | 
Sec. 24. As to the fourth particular, vu. How far C * 
25 - necefſary that the pardon of ſeveral perfons for felony be * d 
o 2 E. 4 2. ral: It ſeems (i) agreed, That the pardon of A. B. an C 5 
= zar. of Far. of all felonies by them done, without adding, or any of * 
Dyer 34. is void 3 becauſe it ſuppoſes them jointly guilty, and ex L : 
S. P. C. 102. 70 no other but joint felonies, whereas all felony is (ever .. 5 
(k) Sup. 1. 23. in each offender, and cannot be joint. And the year 1 5 
. : of (I) 22 E. 4. goes ſo far as to hold, That the addition oi: hack. 
Pardon 51. words, er any of them, will not help a pardon beginning Ty : 
Dyer 34. ſuch joint words. But this is (m) ſeid to be mjſreported lite ini, 
| S. P. C. 102, Contrary to the roll, and ſeems to be agreed, (n) not to nm - 
In] Dyer 34. at this dav. 3 f 
Summary 252. | : * ˖ 
5 Se#. 25. As to the fifth particular, vis. Whether the 
9 graut of a protection, or of a place of truſt to a traitor or M)Tan's lay 
7. Ed. 3. 29. Carry with it an implied pardon of his crime. It is general en rouce 
Ab. F. Corone 481 eed, That a protection granted to a felon ſhall be fo fu Need: 
30. | | 5 | 
3 Inſt. 230,240, 2 R. Abr. 323, F. Corone 61. But F. Corone 122. ſeems cont?! 75 27. 
| c 


Gan of al | 


wiring 35 2 pardon, that it ſhall not ſo much as privilege him 

on anſwering immediately to an indictment, in the ſame 

Amer as if he had no protection at all. But there is a ſhort 

[z) note of a caſe in Fitzherbert's abridgement, where one be- (a) F. Cor. 239. 

indicted and found guilty of felony, produced a charter cited. 

wereby it appeared that the king had Jyred him to go into 3 28 240 
liga, to the army, whereupon the court allowed the char- 50117 e. 

x And Sir Edward Coke (b) ſuppoſes that the offence was (p) 3 Iuſt. 240. 

ally recited in the charter, and that ſuch recital varies this E | 

gf from that of a protection, which muſt be a formed writ 

pl therefore can have no ſuch recital. But however ſuch a 

ker may enure as'a (e) ſuſpenſion of the proceedings againſt (e) S. P. C. 104. 
Klon for a time, I do not fee how it. can he collected from 1 3 wy ana 

| cafe, that it ſhall enure as a pardon of thes felony by im- 855 

ation, which ſeerns contrary to the rule (d of law in other (4) Sup. ſe&. 12, 

We, which will not ſuffer a pardon of felony to be carried be- &&. 

the expreſs purport of it, b . | 
flowever it was ſolemny adjudged (e) in Sir Walter Ra- (e) C, Jac. 494. 

he TI's caſe, That the king's grant of a military command to * Sn 

pron attainted of high treaſon, wherein he called him his 167,180 ay 

end loyal ſubject, and gave him judicial power over the ? 

8 of others, did not pardon the high treaſon, becauſe every 

Ion of high treaſon requires an exprets mentian of it, if not 5 

the common law, yet at leaſt by the ſtatute of 13 Cf) Rich- (f) Sup. or 15 
Beſdes, if the offence had been but felony, yet after an ($4 5upy ED, 

kinder it could not have been pardoned without an expreſs (h) Sup ſea. 8, 

anon both of the (g) felony, and alſo of the (h) attainder. 9. 


cited 
he bt 
is be 
t ma 
em k 


d. 20. As to the ſixth particular wiz. What is required (i) 36 Hl. 6. 24. 


far te a good pardon of offences not capital: It hath been ad- 37 H. 6. 21, 24. 
y be ed, That a pardon of all miſprifoas, treſpaſſes, offences AY: Chart. 

3. 088 c-tzmpts, will pardon a contempt in making a (i) falſe 3 
of m, Kc. and a (Kk) ſtriking in Weſtminſter-hall, and (1) of Par. 25. 


„ and even a (m) premunire: And it hath been laid (K) 1 Lev. 106. 


ever" © a (n) general rule, That it will pardon any crime ! Sideran 211, 
yer ls vet capital. But i: is faid (o) to have been holden, my 1 = 4 
non e uch a pardon will not extend to fimeny, becauſe it is (m) Cro. Jac. 
ning nin ſe; but this ſeems to be no good reaſon ; for barratry, 316. 

orted i tie injurious firiking of another, and generally all offences 2 Bulſt. 299. 

ot to mon law, are alfo mala in ſe ; and yet it ſeems clear, (*) 1 Mod. 102. 


Keilway 159. 
98. 

F. Corone 122. 
. (o) Watſon's 
Ian's law, c. 5. 1 Siderfin 170. 222. the ſame caſe is in Keble 780. but this point is 


Men notice of, And the contrary ſeems to be admitted, Cro, Elis. 685. Moor 916. 
"greed 2 Modern 52. | 


9p they be capital, they may be pardoned by ſuch a 
Non. f a 


55 f ä 
lr wh It hat been queſtioned (p) whether a general (p) 7 H. 4. 9. 
EY al treſpaſſes extends to champerty or confederacy. - 
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| j 
(a) Finch 234, | Sect, 28. As to the ſeventh particular, viz. Whether gl ml 
235. offence can be pardoned before it is committed: It ſe le 


19 1 5 62. agreed (a), That the king can by no previous licence, par 
3719-45" or diſpenſation whatſoever, make an offence diſpuniſ 
H. +: 11,12, XY ; * P un 
«Chart co which is (Cb) nalum in ſe, i. e. unlawful in itſelf, as being ag 
Pardon 76. the law of nature, or fo far againſt the publick good, ast 
Davis 35. indictable at common law. For a grant of this kind ten 
5 _ 39. „ to encourage the doing of evil, which it is the chief en 
(00 mM 3 government to prevent is plainly againſt reaſon and the 
juftice Vaughan, mon good, and therefore void. | 

ia Sorrel's caie, ; : 

f. 332, &c. ſeems to find fault with the diſtinQion between malum in ſe et Probibitu 
not fully anſwericg all the caſes concerning diſpenſationss. 


j 


(c)3H. 7.15, Pet it ſeems to have been adjudged (c), That the k 


625% F. Grant grant to the biſbop of Saliſhury, and his ſucceſſors, having e A, 
. Pet. 51. cuſtody of a priſon, that they ſhall be quit fron all e 
Cited S. P. C. &c. having been allowed in eyre, ſhall be a good dilch my ( 
102. from any fine for a negligent eſcape out of ſuch priſon. | 1 4 
yet 1c is admitted that ſuch a grant is no diſcharge of a v« 8 5 
| tary eſcape , but it is ſaid, that it ſhall diſcharge a — Aw 

| one, becauſe it is puniſhable only by pecumary penalty ; 
(ver "i it is a general . That the king * diſcharge a (d) TE 
63. 64. ſility of an intereſt before it happens; as where the te tic 
Ab. B. Pat. 16. of his manor are to be amerced for à default in reſpect of 3 
tenures, which the king may pardon beforehand, But ne It 
be a good rule, that the king cannot pardon an offence \ | 

is malum in ſe before it happens, and the negiugent keg 
of a priſon be ſuch an offence, which 1 think cannot bg 900 


nied); and farther if it be alſo a good rule, that where 


et, cr 
king's grant is plainly againſt the common good, as a gi 


each of 


this kind ſeems to be, as tending to make a gaoler lets bn to l. 

gent in his duty, by taking off the legal puniſhment non, 

negligence, I do not well ſee how this caſe can be mam ing d 

For it feems by no means to follow, that becauſe the kin en fo e 

diſcharge his right to an amercement before it happens, the offe 

bo | default of his tenants in a matter relating barely to th at no c 

Ws” venue of the crown, which it is admitted that in the [1ks ir of tf 

any other lord may do as well; therefore he can diſcha tled ry1 

' pecuniary penalty for an offence of a publick nature d*10Wr, 

te) Sep. 19. .. happens. Neither doth it ſeem that a negligent efcap* 1 
31, puniſhable by a pecuniary: penalty; for in ſome (e) bog 
be © 19. is ſaid to be finable, by which it is implied that the oi 

3 2 may be impriſoned. Beſides it ſeems (f) agreed, That e 1G wt 

juticeVaughar, negligent eſcapes will forfeit the office of keeping 2 $20 nt the 

ia Sorrel's caſe, therefore it is plain that a pecuniary penalty cannot N ante, 

335, 336. to be their only puniſhment, However, this is the on- no clay 

N to 278% 1 (g) meet with which looks like an exception out of the { ſtrain 

o the contrary, a : e perſon © 


Wing th 


an. Jͤ Co 551 
Unle, that the king cannot pardon an offence that is malum in 
before it happens. 5 . pq | 
ſt, 29. But where (a) a thing which, is lawful in its (a) Davis 75- 


Bk 


ther 
It ſe 


par nture, is made unlawful by the prohibition. of an act of 76- 

uniſh wianent only, as the carrying (b) bell-metal or (e) beer, JD Tut PR 
8 a * out of the realm, importing (d) certain merchandiſes in c} D_ <a 

2 3 en ſhips, &c. ſelling (e) wines beyond a certain price, (4) Dyer 54. 
7 ) exporting wool to another place than Calais, ſelling (g) (e) Dyer 250. 
11 


urs without a licence, multiplying (h) gold or ſilver, (1) (f) 2 Rich. 2. 
eng money of a baſe alloy, and (k) other matters of the 17 _ 
; : - | 1 H. 7.11, 12. 
life nature, it ſeems ta have been formerly taken (1) for 37 H. 6. 4. 
med, that generally the king might diſpenſe with it as to a 2 Hl. 7. 6. 
0 particular time, or place, or perſon, or even a (n) cor- B. Chart. de 
. — f. e -d in Pardon 24, 78. 
prion aggregate, &c. ſo far as the publick was concerned in p g 
| . © ' au hlament 98. 
et where ſuch diſpenſation could not but be attended 13H 7.8. 
jth a great inconvenience, as the introducing a monopoly, F. Chart. 21. 
k fuſtrating the end for which the law was made, as the li- F. Cant 33. 
wing (o) a particular perſon to import foreign cards or wines (g) Lene 330. 
aibited by parliament, and (p) 4 fertiori, if it tended to | 83 4 
khend the whole ſtatute in general, it was commonly agreed (h) Vaugh. 344. 
bir void, | 55 (it) 11 H. 7. 11. 
N | | Vaughan 344. 
a (ck) 2 Rich. 3. 
k1H. 7. 6. 12 H. 3. by Martyn. Dyer 224, 225. 303. (d] See the books above 


bibitu 


he k 
4ving 
| elct 
dilc 
on. 
fa vd 
neg! 
alty j 
| (d) 


le te ls the ether parts of this ſection, and 3 State Trials 799 to 810. and 845. (m) 11 
& of Me $6, 7 Coke 36, 1 Levinz 218. Co, Litt. 99. Vide 3 Levinz 389. (n) Vaughan 
But K 1 Levinz 217. (o) Vaughan 344. 11 Coke 88. See the books above cited. (p) 


Mate Trials . 796. 808, 809, 
2 rials 793. 79 od, 809 


t bet 


1 ba no wherever an act of parliament gives a particular in- (q) Sup. c. 26. 
where et, cr right of action, to the party (q) grieved by the _— : 


Rach of it, as the ſtatutes of (r) mortmain, which give an 2 Rich 3. 12. 
m to the next immediate lord for an alienation to a cor- Vaughan 342, 
mation, the (s) ſtatutes againſt + maintenance, forcible entries, 343. 

ming diſtreſſes out of the hundred, (t) ſuffering one in exe- Infra, 2 443 
don to eſcape, &c. which give an action to the party grieved . 
e olfence prohibited; it ſeems to have been alvrays agreed, Vide Keilway 
no charter by the king can be of any force to bar the 134 

r of the party grounded upon ſuch ſtatute, becauſe it is a But now by & 


ted rule, that the king cannot prejudice the intereſt of the h W. 3. 37-uch 
rü | icence may be 
granted by the 
king alone. 


[5] Vaughan 342, 343. Ut] Dyer 162 297 1 a 3 1 
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_ Aſo where a ſtatute is expreſs, that the king's charter 
850 gant the purport of it, whether with or without a clauſe of 
ot be 


achlante, ſhall be void 3 it is ſaid by Sir (u) Edward Coke, (u) 12 Co. 18, 
ld no clauſe of non ob/tante can diſpenſe with it, unleſs it tend *9- 
reſtrain tome prerogative, ſolely and inſeparably incident to 
*perion of the king z as the right of pardoning, or of com- 
Wing the ſervice of the ſubje&, for the publick weal, which 
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(a) 7 Coke Cal- being, [a] as he ſeems to argue, founded on the law of natu * 
vin's caſe, eo 7 for inſeparable ſrom the king, that by a clauſe of 1» 4 K 
3 * ante he may diſpenſe with any ſtatute whatſoever, which tet TY 
33. to depri ve him of them. And on this ground the reſolution feet 
B. Pat. 102. the judges in the [b] year-book of H. 7. is ſaid to he main: Ind it © 
Vide Finch 234, able, whereby it was adjudged, without any difficulty, TIM, ind « 
247 3 where the ſtatute of 23 Hen, 6. c. 8. expreſsly enach, Ibn 
e 501. patents to ſneriſfs to continue longer than a year ſhall be v. te eme 
and the party diſabled to bear the office of ſheriff notwi Ra v 
ſtanding any clauſe of 5 ob/ante, yet the king by the cia be fo 
of nen ob tante might make a good 2 of ſuch office Wil, 
life, Which is in effect to ſay, that let there be never ſo g 7 
4 reaſons for the making a new law for the reſtraint of the MM bit th 
rogative in any particular relating to the ſervice of the ſubjꝗ ep 
yet it is not in the power of the legiſlature to make ſuch a lf pri 
and yet no one will deny that wherever the law of nat. 05 
leaves a matter indifferent, there the law of man ougit Wi ;;.; 
prevail, Neither is there any pretence to ſay, that the k FB 
| has a right by the law of nature to appoint ſheriffs, ſince 5 
| (c) 2 Init. 358, is plain that before the [e] ſtatute of ꝙ Edw. 2. the freehalc 
| 359. choſe them, unleſs they had a fee in their office. And w . 
1 reaſon can there be, that the ſtatute- law, which gives the ct co. 
the power of making ſheritfs, may not alſo qualify that pot 
as ſhall be thought convenient? But it is obſervable that | Lt. + 
reſolution above mentioned does not go upon any partic #Ig 
reaſon which may ditinguiſh the caſe of a ſheriff from "pp 
other cafe, but only on the king's power by van cant ci: 
diſpenſe with the ſtatutes concerning the tranſporting war eo. 
the pardoning of murder, and the expreſſing the quantities Wk cr. 
the lands granted by the king's patents, and ſuch like ; wi! dat 
| becauſe they may be diſpenſed with by clauſes of non 6e 
| is taken for granted, that the ſtatute of 23 Hen. 6. might as ur. 
be diſpenſed with by them ; as 1f 1t were a plain conſequen tally pa 
that becauſe ſtatutes which ſay nothing concerning the claus, nen 
non obſlante, may be diſpenſed with by it; therefore the fiat lde 
which eßfreſsly provides againſt it, may alſo as well be « E fury 
penſed with by it. | 5 
(d) Co. bitt. 99 Sed. 30. It is (d) ſaid, That the king may diſpenſe 
Plowden 302. the ſtatutes of mortmain, without any clauſe of n olſlonte; * 34 
66 ms this ſeems very reaſonable, becauſe thereby he only gives! . 0 
cker ri ht of entry which thoſe ſtatutes give him for the Eo 
is made ex certa . 8 i 8 : Ih l ſo ft lpenſaric 
ſcientia con, feiture, which every meſne lord might alſo do as we den Wt: 
by Dyer in he had a right by thoſe ſtatutes. Alſo it ſeems to be ho Jl - 0 
Plowden $03. by ſome books, That the clauſe of non obflante was ON!) b. ge 
5 — 8 quiſite in reſpect of ſuch ſtatutes which expreſsly ſaid * * 
Ent. be void. But the far greater number of (f) authorities ſee ® 0 | 
Plowden 334. be to the contrary. | WES | 
(e) Finch 234, 235 Plowden 502. (F) 2 H. J. 6. Ab. B. Pat. 109, F. Chart. 1 
Rich. 3:12. 43 Aſſu e 19. Dyer 52. 54. 29. 270. 303. 382. 99 lit, 3 


8.3 12, 


jt. zi. But the diſpenſing power was carried ſo very high 

«4 lat reign, and found to be of ſuch dangerous conſequence, 

#0 make the execution of the moſt neceiſary laws in effect 
xxrious, and merely dependent on the pleaſure of the prince. 

In it ſeeming highly incongruous that the king ſhould have 
hind of abſolute and unlimited power in di ſpenſing with laws 
| Wercin the church and ſtate have the higheſt intereit, when at 
C VE the ſame time he has no power at all to diſpenſe with any law 
dtwiß a veſts the leaſt right or intereſt in a private ſubject, it 
ca: found by experience neceſſary to declare and enact by 
ice hill. & Mary, ſelf. 2. c. 2. © That no diſpenſation by zo 
(0 ene of or to any ſtatute, or any part thereof, be allowed, 
the p hut that the fame ſhall be held void and of none effect, ex- 
[ub <3: 2 diſpenſation be allowed in ſuch ſtatute. But it is 
a la 'rorided that no charter, grant, or pardon, granted before 
m j Odkober 1689, ſhall be any way impeached or invali- 
ght ited by that act, but that the fame ſhall be and remain of 


ne Fthe fame force and effect in law, and no other, as if the : 
_ fad act had never been made.” 
C1110 ; | 


d WIS , zz. It hath been always (a) agreed, That the king [a] Finch 235. 
e ccc r could diſpenſe with a ſtatute before it was made, "1 Siderfin 6. 
t pod Dyer 52. 
that A e 33. As to the eighth particular, Whether there be | 
artic r ofence which cannot be pardoned after it is cemmitted: Ib] See - 
OM Jule it to be a ſettled rule (b), That the king may pardon eee 3 
ante ky ofence whatever, whether againſt the common or ſtatute of this ou cs 
S "WP" {0 far a3 the publick is concerned in it, after it is over, next ſection. 
£101 Bd conſequently (c) may prevent any popular action on a [<] Sup. c. 26. 
; WOW berate by a pardon of the offence before any ſuit com- fekt. C4. 
7 | 2 | g a - Infra ſect. 34. 
tan red by an informer, But while a publick nuſance conti- (d) 3 loſt. 237 
it 0 = unr-formed, it ſeems (d) agreed, That the king cannot Vaughan 333. f 
een e pardon it, becauſe tuth pardon would take away the 37 H. 6. 4. 
cla means of compelling a redreſs of it. But it hath been F!owden 487. 
fle ) holden by ſome, That a pardon of ſuch offence will ſave Vide F. Alize 
be pay from any ine for the time precedent to the pardon. Keilwav 134. 

= 2232 Coke 29. 30. 
| 1 State Trials 378. (e) 12 Coke 30. 
ſe \ | 85 | 
T7 7,34. As to the ninth particular, «iz, How far a pardon (r) Sup. ſ. 29. 
gives W be of force againſt the private intereſt of the ſubject: I 8H. 6. 19. 
the WE” "to be a (f) ſettled rule, That the king cannot by any Ab, F. Grant 4. 


{o fa Menlation, releaſe, pardon or grant whatſoever, bar any right, 37 . 6.4. 

den | Nether of ent ; : a 8 Ab. B. Char. de 
Ide E ry, or action, or any legal intereſt, benefit or pardon 24. 

only ge whatſoever before veſted in the ſubject ; and upon 2 Rich. 3. 12. 


it ſho ground it ſeems clear, That the king can no way bar any Plowden 487. 


seem on a ſtatute by the party (g) grieved; nor even a po- -4 Anme 445. 
| (i) action by a common informer, if commenced before 22” 1 
hart. 3 a | | „ 
, 0 sep. e. 26, fect. 64. 2 Ri h. 3. 12, Keilway 134. F. Char, 21, 
. J. 7,46. lect, 54. 37 H. 6. 4. Ab, F. Grant 2. B. Chart. de Pardon 24. 2 
& 3. 12, 5 Ed. 4. 3 
| | his 
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F. Corone 83. Same caſe B. confeſſion 12 and Jour. in court 21, But it is made a 
der that a ſcice facias was not warden. 5 
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(a)37 H. 6. 4. his pardon or releaſe; and that he cannot diſcharge Aa rec 


U V. 


. of - nizance (a) for the peace before it is forfeited, te n0 
. - 2 
Bro. Charter de Pardon 24. Recog niſ. 22, 11 l. 7. 12. 12 Coke 29, 30. B. . ore | 


fed. 17. = 
(b)8 H. 4. 22. | ; | 
Ab. F. C. 26. Cech. 35 And upon the ſame ground, it ſeems to be cle 


B. Char, de ly agreed, That as the releaſe of a perſon robbed, or of 


A he 12 33: wife or heir of a perſon killed, will not (b) bar an indiftme - 
41. 128. or @ demand of execution at the ſuit of the king; ſo neif Jn ve cx 
21 fl. 4. 16. will a pardon (c) by the king be any bar to an appeal, e 
(e) See the au- only A it is carried on at the ſuit of the king, aft bn " 
Fee d gonſuit of the party, in which cafe fit may be barred b 18 
parts of this (d) pardon in the ſame manner as an indictment. But if uch | 
{cQion, and B. Who appears to be attainted of felony, whether by outlay 1 wy 
Appeal 150, or otherwiſe, on appeal carried on at the ſuit of the pai * 
: vr *37- . get a pardon. from the king, he (e) muſt ſuea (f) /cire ja E 
fa, 1b 55: againſt the appellant before the pardon ſhall be allowed, BWP. © 
B Appeal 33. leſs the appellant appear (g) gralis, and confeſs that he 11 . 
(e) Dyer 34. Yue no farther, &c. N | & 6 
P. C. 104. a ; Me, lee! 
Summary 281. 11 H. 4. 171. 11 H. 4. 48. 9 H. 7. 8. 2 Rich. 3.8. 9 H. 4. den 
H. 4. 6. 38 H. 6. 13. and the authorities cited to the other parts of this ſection. (f) s. A! 
the appellee may have ſuch a ſcire facias of courſe on ſuch a pardon, without producicettain 
releale or other deed from the appellant. 9 H. 7.5. Ab. F. Scire facias 56, B, te. the 
facias 166, 2Rich. 3. 8. S. P. C. 104. con. 11 H. 4. 16. Ab B. Scre fac : 
That there was ro need of any ſcire facias where an appeal was abated by the king's d es, 1. 


ment v 
wublick ] 
[hat the 
uy, wi 
r agat! 


and the year aud day were paſſed. 2 H. 7. 10. B. Chart. of Pardon 69. (g) 11 H. 4 


e. Ses. 35. If the appellant appear on the ſcire facias, 


104. (h) certain that he may pray execution notwithſtanding the fl. 
Pommiry 251, don : but if the ſheriff h ret d a (i) ſcire facias f 

31 H. 4. 1. pardon : but if the Iner1 ave Teturne the ha 

4) 8. P. C. 104, two (Kk) 110115, and the appellant appear not (I) upon oy nn are 

Summary 251, the appellee ſhall be diſcharged, Vet if the appeal be oh ber 

e) Finch 477- and the ſheriff return the appellant dead, there are {ome "they h 

oy Dyer 168. authorities that a /cire facias ought to go againſt the next dende 

{i} 2 Rich. 3.8. to the deceaſed, but the greater number of (u) authorities enicted, 

9 H. 4 1. to be to the contrary. fp? | ' ce b 

Ab. F. Sc. fa: : a 

63. 11 Par. 14. (m) 11 H. 4. 11. 11 H. 4. 48. 19 H. 4.6. 45 1 — 

265, F. Corone 8g. Sup. c. 23. ſ. 38. & 41. (n) 9H. 7. 5. Ab. F. Sc fa. 5 | 3 

Sc, fa. 166. F. Appeal 88. 144. 38 H. 6. 13. B. Appeal 141. C. de Par. 28. 4 expre 

. 5 | RICE; A 

| : | | conllru 

0 ο Dyer 34. Sect. 37. There is ſaid (2) to be no need of any ſci iſhmen; 

U 9 ſuch à pardon againſt the lords mediate or immediate uſe the 

cauſe the pardon no way tends to reverie the attain bt 07 may 

conſequently can do no hurt to their title of eſcheat, lee att 

| grounded on the attainder, but rather affirms it. a gn 

| | 5 Pa, W 

ect. 38. If ſeveral perſons be outlawed in an appt wl-ment 

one of them be pardoned, and get his pardon allowe M7 cou 


&c, and! 


non- appearance of the appellant on a ſcire facias, ba 


& urds another of them get his pardon 3 it ſeens, 


U 7. OF PARDON. | f ' ; 55 


gie no (a) advantage of the appellant's default on the firſt 0's 1 * 
Io , | ; Sc. ia. 63. 
fi: facias, but mui ſue out his ſcire facias, &c. in the fame But B. C. c 
manner as if there had been no ſuch default. Par. 14. in the 
| Ab. of the ſame caſe holds the contrary. 


Tec 


. 39. It is holden by great (b) authorities, That if 2 per- (b) Sum. 254. 
4 laſt, 237; 

iu be convicted of manſlaughter upon an appeal of death, the Hobart 29 . 

ing may pardon the burning in the hand; for which this cited 4. St. Tr. 

Nen is given hy Sir Edward Coke, That it is no part of the 362. 

woment at the ſuit of the party, but a collateral and exem- 65 * myLorg 

wy (c) puniſhment inflicted by the ſtatute of 4 Hen. 7. c. 13. fl E 


But this is made a quære by (d) others, and the principal caſe a0 en 


wy wherein it is ſaid to have been reſolved, is very differently (e) judgment, nor 
i Pp a, and was never adjudged (f): And the ground laid 1 much as 5 
"I 7 ka | I if 1 the nature o 
red, n that the King may pardon it becauſe it is no part of the 3 


wbement at the ſuit of the party, by which it ſeems admitted, ,, C664 ab 
if it were part of the judgment, the law would be other- to notify that 
jk, ſeems rather to make againſt it than for it; for there are (g) the party may 
teecdents of expreſs judgments, quod cautariſetur in mans ſua have bis clergy 
rv. Alſo it is (h) admitted, that were a defendant is to have Put once. 


St ; d) Raym. 369. 
emain impriſonment, &c. at the ſuit of the party upon a ſta- oo e in 


dle king cannot diſpenſe with it, except in ſome ſpecial (i) Dyer 202. 261; 
9980 js, wherein it may be reaſonably intended that ſuch impri- C. Elis. 464. 
; 8. ent was given by the ſtatute, by way of ſatisfaction to the (e) Bigging's 


blick Juſtice only, in which caſe it ſeems agree d, (E) Caſe, 5 Coke 


[hat the king may diſpenſe with it, as it is ſaid that he C.Eliz. 632. 
uy, with finding of fſureties by one convict on the ſta- 682, 


105 | againſt treſpaiſes in parks. But it ſeems doubtful, whe- Mor 571“ 
ding lerthe ſtatute of 4 Hen, 7. c. 13. which appoints the burning Af —_ 371. 
fac ae hand, can well admit of ſuch a conſtruction; for the 98. Yet ie is 
den are, © whereas upon truſt of the privilege of the church, omitted, 53. 
of a 6icrſe have been more bold to commit murder, &c. becauſe (h) 5 Coke 59. 
lone they have been admitted to their clergy as oft as they have Pyer 261. 323. 
.. ended; for avoiding of ſuch preſumptuous boldneſs,” it - n. 


8 mitted, *© That every per ſon not being in orders, who hath 2 Inſt. 200. 439. 
ice been admitted to his clergy, be not again admitted (k) Dyer 238. 
thereto, and that every ſuch perſon convict, &c. ſhall be? Inſt. 171, 
karked, &c.” from whence it ſeems plain, That the ſta- 2 Init, 200, 

le expreſsly intends ſuch marking as a diſcouragement of the 

lence; and it ſeems difficult to give a reaſon why it ſhould 

e Onfirazd to mean it only as a collateral and not as a dire& 

ſhment, Neither doth it ſeem a plain reaſon, That be- | 

uſe the ſtatute intended it an exemplary puniſhment, the (I] Sup. ſ. 35. 
"3 may diſpenſe with it; for ſurely the execution of an ap- 5 Coke 50. 
Klee attainted of murder, and the perpetual impriſonment DT IOC 

'2 Clerk delivered to the ordinary upon a conviction on an e 
. ; : quere, Dyer 

eu, who could not make his purgation, were alſo exemplary 200. whe- 
wlkments ; and yet it is generally (I) agreed, That the king ther the king 


r could diſpenſe with them. And therefore upon the could not par- 
| | whole don ſuch um - 
Y priſoament. 


OF T:ASRD t 21 p 
: „ R | | ger fol 
wo. _ oy ſeems to be a point that deſerves to be farthe k l * 
1 5 we pre 
tavle Coke x0. bree . But granting that the king may pardon the bum it 
Vie. x3; f and in an appeal, it ſeems a very reaſonable, (a) c rd co 
234. 3 ſequence that the party ſhall immediately be delivered by fu Tiat 
C. Car. 596, Of the ſtatute of 18 Eliz, c. 7. which ſays, That after bum ge 
„ he ſhall be delivered, which ought to have this conſtrugiMſ 17 
Hobart 294. 2 my ſhall be delivered after burning, where he is to de pa 
| urned. : | charge: 
5 6 p | E comn 
Sn Sect. AJ. It ſeems to have been always agreed, (b) | Coll 
C. Car, 113, the king's pardon will diſcharge any ſuit in the ſpiritual cd prlioner 
114. ex Hete. Alſo it ſeems to be (e) ſettled at this day, Tha ner 
(e) s Coke 31. will diſcharge any ſuit in ſuch court ad in/tantiam partis prof don of 
da —— — formatione morum, or falute amm, as for defamation or lay 
le 85 * violent hands on a clerk, and ſuch like; for ſuch fuits, | Wect, 4 
Con. C. Elz. thoſe in the ftar-chamber, are in truth the ſuits of the kit þ exrl 0 
684. though proſecuted by the party. Alto it ſeems to be (d) agred . 2. 
60) C. Jac. 335 That if the time to which ſuch pardon hath relation, be p an! 
car, to the award of coſts to the party, it thall diſcharge thet 
667. 668. 1 And it ſeems to be the general (e) tenour of the books, t 
(e) 2 R. Abr. though it be ſubſequent to the award of the coſts, yet if it * alte 
304, 299 prior to the taxation of them it ſhall diſcharge them; beca . 
5 » wth nothing 77 in certain to be due for coſts before they een 
Na 8s. 55 taxed. (f) Alſo if a perſon be impriſoned on a writ of ext | 
C. Car. 46, 47, Pmnicato capiendo for his, contumacy in not paying coſts, . 4 
Vide C. Car, 9. afterwards the king pardon all contempts, it ſecins, that WW may 
herein it is ſhall be diſcharged of ſuch impriſonment without any erte 
A 1 ſacias againſt the party, becauſe it is grounded on the conte ent n 
ws oth ey which is wholly pardoned ; and the party muſt begin ancw WW, whet 
have not been Compel a payment of the coits, | Nereof | 
taxed, ſhall not - 
be avoided by a pardon ; but the other books ſeem contrary. (f) 1 Jones 227. 2K 
178. Con. adjudeed C. Jac. 159. And 'tis made a quere C. Jac. 212. whether an excc 0p 4 
munication can be diicharged by the king's pardon. 8 Co, 68, 69. In is 5 
48) 5 Coke g1. Sec. 42. But it ſeems agreed, (g) That a pardon {all if 150 10 
| . diicharge a ſuit in the ſpiritual court, any more than a tempor fon 
bl "FORE for a matter of intereſt or property in the plaintif, as for ut 0 
＋ * . legacies, matrimonial contracts and ſuch like. Alſo it is 3 
C. Car 46. 47. agreed, That after coſts are taxed in a ſuit in ſuch court att ber f 
and the autho- proſecution of the party, Whether for a matter of private | ated, - 
rities cited to tereſt, or r pro reformatione morums or fro ſalule arm, Is \ 3 
eee defamation, &c, they ſhall not be diſcharged by a fubicqu 
pardon, bet 4 
5 $ 
Sect. 43. If the offence be pardoned after coſts are an Wo 0 
and then the defendant appeal to a ſuperior court, which g. 
new coſts, whether upon the affirmance or reverſal of the k dect. 
0) c. Car. 46, ſentence, they ſhall (1) not be avoided by reaton of the pee 18 
Wioch ze becauſe they are not given in reſpect of the offence, but Wn 
Mick. 125. the award of the former coſts, which being taxed betofe , 
pardon, are not avoided by it, and therefore the aPp* 1 
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wet lor determining whether they were well given or not. 8 
tif the offence for which the ſuit was in the ſpiritual court 

E prdoned, hanging an appeal, and ſuch pardon relate to a 

* precedent to the award of the- coſts, and after ſuch par- 

u the appellant deſert his appeal, and the ſpiritual court 

nd coſts againſt him in reſpect of ſuch deſertion, it ſeems, 
Tat he may have a prohibition, becauſe the pardon having (a) 2 R. Abr. 
charged the coſts of the firſt ſuit as well as the offence, made 394. 


b : . 

ug þ appeal to be to no purpoſe. It is (b) faid, that coſts taxed N9y 85. 

= oer part grieved for a contempt in a court of equity are not h) 2 y — 5 
Jkturged by a general pardon of all contempts, becauſe it is 194. 


* common courſe of a court of equity to award ſuch 


I coſts at the pleaſure of the judge. But it hath been 


aal c xfioned whether coſts taxed by the prothonotary upon an 
Th nent to the party grieved be not diſcharged by a general 
5 n of all contempts. 


ſt. 44. It was inſiſted (c) by the houſe of commons in (0) St. Tr. 


he ki cv! of Danby's cafe, and it is enaQted by 12 and 13 Will. 5 28. 
Fi 3 2, © That no pardon under the great ſeal be pleaded April 1679. & 
be pn impeachment by the commons in parliament.” 5 May 1679. 
e thet 4 Comm. 392. 


3 Inſt. 238. 


But after the impeachment is ſolemnly heard_and determined, it is not underſtood that 
|kiog's roval grace is farther reſtrained or abridged; for after the impeachment and 
inder of the fix rebel lords in 1715, three of them were from time to time reprieved 


* the crown, and at length received the benefit of the king's pardon. 4 Comm. 392, 393. 
ext | 

ts, Wl 45. As to the tenth particular, vis. Whether a par- 

that WW" may be conditional: It feems agreed (d) That the king (d) Moor 460. 
ny ertend his mercy on what terms he pleaſes, and conſe- Co. Litt. 274. 
ontemlMently may annex to his pardon any condition that he thinks 


„whether precedent or ſubſequent, on the performance 
tercof the validity of the pardon will depend. | | 


2R 


n esc , 46. As co the eleventh particular, e. Where a par- 


bn 1s void in refpe&t of a wrong recital : It being a general (e) Yelverton 


ale) That wherever the king appears to have been de- 43 47, 48. 
Wi kived, his grant is void, I take it be agreed, That if it ap- 5 rn 30 


ws from the recital of a pardon, that the king was miſinformed Dyer 352 

Mer as to the (f) nature of che caſe, or the proceedings there- C. Jac. 548. 
Pn, the pardon is void; as where the (g) king pardons a (f) Raym 13. 
m for felony whereof he ſtands indicted, or indicted and at- I Siderfn 41. 


Wnted, and in truth he never was indicted, &c. | (s. ) —— IE 


r tith 
it is 
rt att 
yate | 
„ | 
Aeque 


dec. 47. How a pardon of felony ſhall be avoided by ſta- 


© retpect of a wrong ſuggeſtion, hath been already ſhewn, 


e e 
lion the tenth, 


h 00 


the f. | | 

pard 19485 As to the ſecond general point, vis, What is the 
but +9 4 pardon : I take it to be lettled at this day, that the 
ore ; | 1 pardon 


al vi 
prop 
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TE T 
(a) Vide 1 Keb. pardon of a treaſon or felony even after a conviRtion or q 
1 tainder, does ſo far clear the party from the infam "nh 
F. Corone 154. 3 . . | amy and ether 
231. other (a) conſequences of his crime, that he may not only h; | he 
1 Aﬀize 3. an action (b) for a ſcandal in calling him traitor or felon af ſs, bes 
C. Cir: 88. the time of the pardon, but may alſo be a good witneſs n 3 
| x Siderfin 222. withſtanding the (c) 3 conviction; becauſe the par o 
5 Coke a9. makes (d) him as it were à new man, and gives hi 25 
W 67 TESTO ET 5 Stves mm a wr 394. 
$1.82. capacity and credit. bo bl; 
Moo: 863. 872. | © Mo | 3 | 
1 R. Ab. 87. Owen 198. 1 Brownlow 10. Raymond 23. Con. Cro. Jac. 622. ( ied. 5. 
St. Trials 269. 3 Stat. Trials 552, 553. 585. 896. 610. 4 Stat, Trials 119, 5 Mag Bub 
15,16, Raymond 369, 370. 2 Hale 278. But the contrary is held Bulſtrode 154, x 2 
Stat. Trials 520. to 524 Raymond 379, 380 (d) Skinner 578, 579. 4 Stat Trials! 4g 
c | lands 
(e) 4 Stat. Tr. Sect, 49, And it hath been (e) admitted, That the ki on pt 
379 to 350. pardon of the burning of the hand on a. conviction of nt 
| IA laughter hath the ſame effect as to this purpoſe, as the bum bude. 
1095 mo © 33 would have had, which is (f) agreed to reſtore the party Wi, 1826 
1 — . | F ay 
(8) By the lords Sect. 50. But it hath been adjudged, (g) That a pardo 13. 
in the earl of of no manner of force, as to this purpoſe, till it have pal 
Warwick's trial the great ſeal. Mt, 55 
4 Stat. 3 Se. 51. Alſo it is ſaid, (h) That the pardon of a fei cf al 
Ta Hobart 67. will not make an arreſt for it, by one who did not know of Wi i v 
$2, pardon, unlawfu!, becauſe ſuch arreſts being for the pub e, as 
good are to be favoured ; and therefore ſhall not be action fire the! 
by reaſon of ſuch a pardon, as ſcandalous words ſhall be, WWnguilhe 
cauſe they deſerve no favour. | | 
＋ And it is enacted by 4 Geo. 1. c. ir. ſ. 2. That wii. ;6 
, any offender ſhall be tranſported, and ſhall have 1:rved in to 
« term according to the order of the court, ſuch ſervice MN ;1 
«© have the effe:t of a pardon to all intents and purpoſes, a : corru 
ce the crime for which he was fo tranſported, and ſhall bac 16. n 
«& fo ſerved.” a ; Mecution 
(i) Stat. Trials Se. 52. I do not (i) find it clearly ſettled, Whether ) enable 
520 to 624. pardon of a conviction of perjury make the party a un the « 
1 Keble 780. witneſs. | =: 
s Mod. 15, 16. © | ; 
Raymond 369, 379. 379, 380. Kelynge 37, 38. 1 Siderſin 32. 22 1, 222. 3 Levin: Wy  , 
It is ſaid 1 Ventris 349. that it does not; becaale it would be injurious to ſociety to 57. 
ject them to the teſtimony of ſo dangerous an oſſeader. | Mot faly 
Sect. 53. If a man be convicted, or deprived, or 0 ny, 
(*) C. Eliz. 41, wiſe puniſhed for an offence during a ſeſſion of parliament, 
Latch 22. at the ſame ſeſſion an act paſſeth which pardons the offen le, 5g. 
(2 Rn $0 It ſeems agreed, (k) That the conviction or deprivation, ion may 
ig irs. ate 1hſ facto avoided, becauſe the act taking effect from perde 
Vide Latch 22, firſt day of the ſeſſion, it now appears that the oftence v3 Bus aumi 
'Y doned at the time of the conviction, &c. Allo it hath a, hen 
8 H. 5. 2. adjudged, That where an act of parliament expreſsly par 
30 . ch 1 i fſuch and ſuch crimes from a certain day before the _ | 
pu don 6. thereby avoids all (1) convictions and (m) deprivation, © 905 
(m)6 Co. 13. 14. | kf of, 


But this caſe has often been denied to be law, 1 Keble 780. 1 Siderfin 164, 227. 
199. Noy 91. Cro. Car. 47. 


* Ja, Cent, 


LS, Wi 
Mir pleadeg. 


f 
* 


y. OF PARDON; 5 '- 890 
us of coſts and ame rciaments, (a) &c. for ſuch crimes} (a) 36 H. 6. 24, 
aer ſuch convictions, &c. were before or after the ſeſ- 2. ; 


becauſe it appears to be the intent of the parliament that 3.7 H. 6. 21, 


5 F. Chart. 22. 


cimes ſhall no way be puniſhed, which cannot take effect Coke 7 
aach convictions, &c. continue in force. Ee Lr 166: 
| | GC. 146 646 
ar 394, Cro. Eliz. 768. 778. Whether an excommunication be pardoned vy 4 genertt 
bob! all contempts, & c. Sup. ſect. 41. | 


. 544 But it ſeems to be a ſettled (b) rule. That no (% . 8 
pln by the king, without expreſs words of reſtitution, ſhall 8. 1420. 
hel, either from the king or (c) ſubject, an intereſt either 2 Modern g3, 
nds or goods, veſted in them, by an attainder or con- 1 Keble 695. 
flon preceding. Yet it ſeems (d) agreed, That a pardon 287 817. 928. 
pr to a conviction, ſhall prevent any forfeiture either of lands 3 Modern ror. 
goods, : 241, 242. 

| 1 Saunders 362. 
h 18Siderfin 167, 168. 264. Theloal J. 1. c. 86. ſect. 8. (c) Dyer 34. Finch 467. 
Eon 1. c. 15, ſet. 3. (d) 5 Coke 110, Owen 87. 4 Stat. Trials 119. 2 M 
153. | | 


is, 55, Tt hath been adjudged, (e) That a clauſe of re- (e) 1 Lev. 120. 
ge of all judgments and executions in a general pardon, ex- Toy 695. 
s a3 well to debts due to the king by aſſign nent or for- 344. e 
lire, as to thoſe originally due to him, and that it doth not 1 Saunders 362. 
re them to the perſon who aſſigned or forfeited them, but 1 Siderfia 167. 


nguiſhes them in the hands of the debtor. 264. 


a. 56. It ſeems agreed, That notwithſtanding the king's 5 
on to a ſimoniſt coming into church contrary to the pur- 9 87, 88. 
of 31 Eliz. c. 6. or to an officer coming into his office (g) Het. 104. 
[4 corrupt bargain, contrary to the purport of 5 & 6 Edw, Co. Lit. 120. 
16, may fave (f) ſuch clerk or officer from any criminal 8 
Mecution in reſpect of the corrupt bargain; yet ſhall it not (hj's Int. 3 , * 
j enable the clerk to hold the church, nor the (h) officer to 3 Balſt, 90, 91. 
un the office, becauſe they are abſolutely diſabled by ſta- . Bk. f. c. 67. 
| | I Keble 781. 
. 59). Alſo it ſeems (i) agreed, That the king's pardon (i) Co. Litt. 8. 


Wot falve the corruption of blood by attainder of treaſon or 2.391. 
Wy, 3 Inſt. 233. 
240, 241. 


U 
* 


| | | 1 Hale $58. 
bs, 58. As to the third general point, wiz. Whether a (x) See Bk. . 
Non may be waived : I take it to be (x) agreed, That a ge- . 64. ſ. 63. 
_ by parliament cannot be watved, becauſe no one S. P. C. 173. 
[Uamittance can give a court a power to proceed againſt 159, 108. 
um when it - R . B. Notice 1. 
Anen it appears there is no law to puniſh him. 26 H. 8. 7. 


f . 1 1 H. 4. 41. 
B. Corone 30. 200. Iad ict. 2. F. Corone 89, Crompton 115. 


leg. 59. But it is (1) certain, That a man may waive the () S. P. C. 173 


itt of a pardon under the great ſeal ; as where one who has 169 
B. Corone 2009, 


ak, 0 Kelynge 24. 
lune; 3 129, Hale 252. Foſter 40. Wilſon 150. and ide the cafe of Rex. v. 
hoe dl, J OO 214. where the benefit of an act of grace was allowed after the general 


Moe pleaded, 
ſuch 
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fuch a pardon doth not plead, it, but takes the general i 
alter which he ſhall not re ſort to the pardon. | 5 


And now I am to ſhew in what manner a pardon is t 
taken ad vantage of, which I ſhall conſider,—Firſt, In rel; 
to a general pardon by parliament.— Secondly; In relatiq 


a particular pardon under the great ſeal. 1.6 
td, 


gular per 


( Som. 252. Sect. 60, And firſt, as to the pleading of a general pt ere. 
8. E. 4. 2. by parliament: It ſeems [a] agreed, That if any perſons court 1 
. 


excepted out of it, the court is not bound, ind ſome [b] 


Crompton 115- holden that it hath no powerein diſcretion to give any pet 


C. Eliz. 768. ect, 64 


778. the benefit of it unleſs it be pleaded. Alſo it ſeems gene x par 
6Coke 79, agreed, That if the body of ſuch a pardon either excepts di lowing | 
, Moor 770. particular perſons by name, or excepts all thoſe who ill 
. under a general deſcription, as all thoſe who adhered to ] ently ch. 
2 Roll 307. &c. no one can demand the benefit of it, without expte jul 578, 
C. Eliz. 4. ſhewing in the [c] firſt caſe that he is not one of the pet '! 
Moor 619. excepted ; and in the latter [d] caſe, that he is not include 7 
(b) 1 Leon. 300. ſuch deſcription. And if he happen to be of the fame n 
C. Eliz. 125. ich . 1 n fir, T 
CA Loney? wh one of the perſons excepted by name, it is faid t! 3 
Moor 394. will not [e] be ſufficient for him to aver that he was none 4 
Vide 5 Coke 49. the perſons excepted, without adding that he 1s a different We 
C. Car. 32. fon from ſuch other of the ſame name. Which, how it c an) 
' 1-7 APY tried, unleſs it appear by ſome additions to the name in us 
$8. C. 103, ſtatute, may deſerve to be conſidered. But if the body n * 
F. Pardon 3 ſtatute be general as to all perſons whatſoever, and alterir | 110 
B. Plead. 124. ſome are excepted in the E oviſoes, [f] perhaps it may be e 2 
Con. 2 Leon, 26. ficjent to plead ſuch a pardon, without any averment, That 7 
af 3 xk + who pleads it is none cf the perſons ſo excepted z it bein | 2 
F. Pardon 3, Ig] general rule, That where a wan is within the general ut "uy 
Plowden 103. 448 Of the body of a record or deed, which is qualified by ful ſe it 
B. Charter 66. quent proviſoes, it is ſufficient for him to bring his cale wied . 
-5 is 7. 6. ſuch general words, and that the exceptions in ſuch provil 3s 
41 4 3. ought to be ſhewn of the other fide, | 
(e) 8 E. 4. 7+ ; 

p. C. 103. F. Pardon 3. [f] Vide 1 Lev. 26. 4 H. 7, 8. Raym. 23. Le] L 66 
26. 88. Raym. 65. C. Car. 215. Vide the earl of Saliſbury's caſe, Shower 100, ont 
fully reported Carthew 131, &c. ä * of 

n] Sum. 2 52. Sect, 61. But it ſeems agreed, [h] That the court is ſo ſan 

'lowden 83. hound to take notice ex cio of a general pardon by pail. ) 1 
3 /* ment, which extends to all perſons in general without ex0 yan 
Dyer zs. tion, that it cannot proceed againſt any perſon whatſoeref . 4 
5 Coke 40. to any of the offences pardoned, though he be fo far fi The 
3 ja. 234. pleading it, or praying the benefit of it, that he does all Na 
11 UH. 4. 41. 1 : | | 
HE ai canto] ve . = 
Indittment 2. : 8 en on 
a Roll 307, Li] Sup. ſ. 38. pay n 

Intend: 
Withou 
Chart, ds 
to 


ky. or PARDON. {© 


ſect, 62, Alſo, where a general act of pardon excepts cer- (a) Ney 100. 
q kinds of crimes, there is [a] no need to aver that the crime C. Car. 449. 
kreof a perſon is indi cted is not one of ſuch excepted crimes ; Moor 640, 


the court ought judicially to take notice whether it be ex- L Leenard 26. 
or not. | , Carthew 132. 


| Crompion 116. 
8 Coke 68. 3 luſt. 234. 


10.63. Alſo, where ſuch a ſtatute excepts only one par- * C. EN 

ful perſon, it hath been (b] ſaid, that there is no need of — 1 
pnerment that a perſon indicted is not ſuch perſon; but that 2 Leonard 26. 
murt is to take notice whether he be or not. : 


rt, 64. Secondly, As to the taking advantage of a par- (e) That no 

x pardon under the [c] great ſeal, I ſhall obſerve only the _ NE. 
| owing particulars, ; | der the Great 

| ; | Seal, and con- 

ut y that articles of ſurrender cannot be pleaded as amounting to a pardon. 1 State 
hu 678, & e. Neither can the ſign manual, importing a pardon, be pleaded. Rex v. 
won, Black. 479, Vide infra ſect. 71. and the caſe of the king v. Murphy in July 


kn 1773. | | 


firt, That it will be [d] error to allow a man the benefit of (d) C. Ellz. 153 
$2 pardon unleſs it be pleaded. Med 
kt, 6s, Secondly, That he who pleads ſuch a pardon | | 
lt to [e] produce it ſub pede ſigilli, Nowak it be a — 5 
beczuſe it 1s preſumed to be in his cuſtody, and the [f] 11 H 4. 41. 
jerty of it belongs to him. Yet if a man plead ſuch par- (f) See the 
| without producing it, it ſeems [g] that the court may in books above 
Kietion indulge him a farther day to put in a better plea ; Songs gg 
u ſuch a day he may perfect his plea by producing the Exo. Eat = 
ter, Alſo it ſeems [h] agreed, that there is no need in a 442. 
of autrefoits acquit, &c. to produce the record immediately; ! Jones 377. 
aſe it is pleaded in bar, and he that pleads it hath neither * 1k PRE 
ultody nor property of it. ' NS 47. 17 
8 (8) 11 H. 4. 41. 
S. P. C. 103. (h) Vide ſup, o. 35. ſet. 2. 


beet, 66. Thirdly, That if there be a variance (i) between ,. 1 
keord on which a man is convicted or attainted, and his . MY 
ſtr of pardon ; yet if there be no repugnancy to intend 3, 4.5. 

the fame perſon or thing are meant in both, it may be ſup- 3 Inſt. 240. 

a by proper averments : And therefore if one be indicted S. P. C. LO, 
name of J. S. [K] yeoman, and pardoned by the name (%) Kawa * 
8. gentleman, or indicted by the name of B. the taſker, Dyer 34. * 
* ardoned by the name of B. the ſon of W. he may make 1 oli 368. 

the Larlance by averring that he is the ſame perſon in- F. Corone 294. 
* ſuch indictment and pardon: Or if in an indictment 3 1 8 
| the death of J. S. the ſtroke being ſuppoſed to have been ſeems Ly 
n the firſt of Auguſt, and in the pardon on the third, 364. 

en may aver that the death of one and the fame J. S. (1) 11 H. 4. 41. 
mended in both. And if ſuch a variant pardon be plead- Ab. F. Mon. de 


Without any 1 j faits 128. 
y ſuch averment, it ſeems that the court may B. V. riance 38. 


Chart, de p - B. Corone 29. 

hem wg ardon 15. But note, that none of theſe books make mention of any averment 

Vol, J mply that the pardon was allowed without it, notwithſtanding the variance, 
0 Oo in 


” 


8 
4 48 . 
. ;4 
. +: * 
DT ; 
1 4 
1 
„ 
Tg 4 
. | 
zz 4 
* * > 
4 0 
i: + 7 
. * * 
j 
ot bg i 
51 * . 
1 Ny 
18 P 
Fo 
l l , 
+ i 
XY 7 
I. is 
+. 18 
* 
1 SEL 
o 1 
LE : . 1 
+ X y 
3% 1 15 
111 (a, 
* LS) 
® n 
" F : 
FF t 4 
N / 2 
f , : 
7 3 
8 . * 
18 1 
3. 
* ; 
: 7 
119 N 
1 ay ; 
4; | ih l 
* 8 
A - i . 
114 1 
5 1 7 
i © Is 
Ru « . 15 
1 * 
= 
: i 
TFT 
2 
198 fy 5 
42 
£4 4 
* | 


„„ ESA: = b G —— — — > a 
— — 3 —— — — ot ee AE i III II ST. bo Pa 
5 — _ - A 7 4 E N 0 4 
* FFC ALLE TG, SACS 7. HT r en mJ > - 
— — 
2 5 - — — - — — aps” 9 ot 
— . 2 — _—_ _-_ — — — — 3 PI 
555 * __ ELIOT . 2 . * * 2 - ee — 1." A a 
Pe « * — ank - = - — 5 2 4 
f - ee Ia 725 <=: 3 — — — — — — 
=_ _—; 9 FE 2 7228 „ _ = — — * — 2 ATV — Ie * 
i. A we; Gans r £ D I 1 N — EE Ws - TE 8 6 — 
ws — 
* FLOYD =IXT= * > Fn 7 T - is I XI S IX. a — — — F. 4 —. — : 


— $27 mnt 4 


— 


— — — 


— — ns 


he © - OF PARDON. I 


(a) 11 H. 4. 41. in diſcretion give the party a farther day either to a] pt 
F. * de faits his plea, or to [b] purchaſe a better pardon. And ther 
128. 


> py A ſome [e] inſtances in old books, where upon ſuch variane 
1 Siderfin 41. Court took an enquiry of office, whether the ſame perſan 
26 Aſſize 46, meant in both records. | 


Raymond 13. | 
F. Office de court 34. B. Chart. de Pardon 32. B. Office de court 28. (c) F. Cor 


3 Aſſise 16. Ab F. Corone 166. B. Cor. 190. B. Variance 63. But brook, in a 


| ing this caſe under the titie of charter of pardon 29, makes this remark, uod mirun 


Vide fect. 59. Seck. 67. Fourthly, That no ſuch pardon can be yi 

where this point toget' er with, or after the general iſſue, unleſs it be of: 

„ ſubſequent to the time of the pleading ſuch iſſue, be 
otherwiſe it 1s waived by it. | 


(a) 37 H.6.4 Sed. 68. Fifthly, [d]' That the party ſhall not he 
F. Charter 21, to lay the ſtreſs of his caſe on any particular words or cla 
ſuch pardon, but may take advantage of the whole, 


(e) 36 H. 6. 24, Sect, 69. Sixthly, That after an e] amerciament inthek 
250. bench hath been eſtreated into the exchequer, and the 
\ F. Charter 22. being taken upon proceſs from thence, hath inſiſted upon 
. don, and been denied any benefit from it, yet he m 
brought by a habeas corpus cum cauſa to the king's bench 
cauſe the record remains there, and the tranſcript is on! 
into the exchequer, and may plead the ſame pardon it 
king's bench, and if it be adjudged ſufficient, mey have 

perſedeas to the barons, &c. 


(f)S. P. C. 103, Sect. 70 Seventhly, That while the ſtatute of 10 Ed 
. Crompton 118. c. 2, ſtood in force [Which required all perſons pardone 
— + & felony to find ſureties for their good behaviour before 
4 K bis * ſheriff and coroners within three months, &c.) no pardl 
1 Siderfin 41. [] felony could be allowed, without a writ out of ch: 
Raymond 13- commonly called a writ of allowance, teſtifying that the part 
3 loft. 234, 235. found Ig] ſureties, &c. according to that ſtatute, unleſs it 
eee a diſpenſed with by a ſpecial d of non ob/tante, &c. Þ 
ut there never 7 ü 
was anyneceſſity neceſſity hereof is taken away by 5 & 6 Will. & Mary, 0 
for ſuch writ which hath repealed the ſaid ſtatute of 10 Edw. 3. but 
upon a pardon provided, That the juſtices before whom any pardo 
1 C. « felony ſhould be pleaded, may at their diſcretion re 
5 or commit the perſon who pleads it to priſon, till he of 
(g) That a < ſhall enter into a recognizance with two ſufficient ſu 
breach of the for their good behaviour for any time, not exceeding 
recognizance « years. Provided that if ſuch perſon be an infant or 


—— the par- covert, he or ſhe may find two ſufficient ſureties, who 
3 H. 7, 7. © enter into a recognizaance for his or her being of the 


S. P. C. 103. © behaviour, as is aforeſaid.” i a 
Crompton. 115. ect. 51, Eighthly, That the judges may inſiſt on tbe 
(b)Fitzherbert's fee of gloves [h] to themſelves and officers, before they 


abridgment, tit, q 

Corone 294. A PArgun, : 
£4 $9. - 7 | 4 ** g 

2 Jones 56. 1 Siderfin 432. Kelynge 25. Pulton de pace et regis 88. 
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The mode of taking advantage of a pardon upon the circuits and at the Old Bail 


to 40 


procure the king's ſign, manual or privy ſeal ſignifying his majeſty's intention 
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Ln to the priſoner, either abſelutely er conditionally as the caſe may be, and direct- 
dert and plead the next general pardon that ſhall come out. This mandate the juſ- 


um upon Which it is granted 3 and afterwards iſſuing their: warrant to the gaoler 
fe his diſcharge. 1 Black. 479. 2 Black. 797. 


APT ER THE THIRTY-EIGHTH. 


0F THE GENERAL ISSU k. 


WAVING ſhewn already, that the general iſſue is pleadable 

LL in capital caſes together with any other plea in bar or (a) Chap. 23. 
ktement, which is not repugnant to it; and that it may alſo ſect. 128 & 131. 
pleaded even after ſuch plea found againſt a defendant [a] (b) Chap. 37. 
bid having alſo ſhewn, That the plea of the general iſſue parton p 
punts to a waiver of a pardon [b]: And what is a. good ge- ett. 1 25 

[ iſue to an information on a penal ſtatute [c]; and in (d) Sec. 73, 

k fame chapter in what manner the iſſue is to be joined on 74. 

n information, and where it is to be tried (d); I ſhall in 4 Comm. 332. 
pplace take notice only of the following particulars, | 
leg. 2. Firſt, That in a criminal information or indict- (e) 1 Sid. 240. 
nt in the [e] king's bench, for a miſdemeanor, and al ſo in an Co. En. 363. 
lifment before [f] juſtices of the peace, the iſſue is well (f) ©. Car. 31. 
ed for the king by the words A. B. qui pro rege ſequitur ſimili- 5 ra 
Ec. without any addition, ſhewing that A. B. is the pro- Co. gat. 372, 
Lafer for this purpoſe ; for it ſhall be intended that he was 379. 381. 385. 
Wiciently known to be ſuch by the court. But in all [g] pre- 3%7- 390. 
klents J meet with of informations of intruſion the 1iTue for the 99 

Nu joined by the attorney-general, h] naming himſelf ſuch, 3 1 
let. 3, Secondly, That in indictments of capital crimes : Raſtal 385. 

7 the defendant hath pleaded qued ipſe in nullo eſt inde culpa- (i) See the pre- 
iy et inde de bono et malo fonit ſe ſuper patriam (which is the cedents abo ve 
tera! form of pleading the general iſſue in capital caſes, both (k) Col — Fob 
l inditments and [k] appeals), the uſage ſeems to have 35. 2 
1 immediately to award proceſs againſt the jury, without Raſt. 47. to 35. 
expreſs joining of iſſue on the part of the king tl But in (1) 4 Burrow 

r precedents of appeals of felony, whether by an [I] appel- A094, m__ 8 
or m] approver, generally the iſſue is expreſsly joined by g Sat 7, 5 
Earellant and approver, as well as the appellee. agree thetic 0 
"neceſlary to join iſſue on record. Sed vide 9 Rep. 63. (I) See the precedents cited to 
Precedent letter. But in Raſtal 43. after the general iſſue with an &c. the proceſs is 
"ately awarded againſt the jury. (m) Raſt, 42. | 


bel 4. Thirdly it ſeems [In] the better opinion, that (n) H. 4. 35. 
in ive be joined in proceſs on a recognizance for the B. App. 19. 
8 , whether the defendant killed J. S. and ſuch iſſue be 

Y forthe king, yet ſhall it not eſtop the defendant to plead 

15 to an indictment or appeal for the death of the 
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be juſtices of the gaol-delivery to bail him, on his entering into a recognizance to 


lu obey ; taking ſecurity, if the pardon is conditional, for the performance of the ſtipu- 
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or ASSIGNING: COUNSEL, ax» pl 


CHAPTER THE THIRTY-NINTH. 


OF ASSIGNING COUNSEL, AND OF COPY 0j 
THE INDICTMENT. - 


PrxsoON having pleaded Not guilty, is to be tried eil 
By his Country,—or By his Peers, —or By Battle, 
But before I conſider what 1s proper to each of theſe in t 
order, I ſhall endeavour to ſhew. Firſt, In what caſes a p 
ner may have Counſel to aſſiſt him in his defence. Setond 
Where he may have a copy of the Indictment. 


(a) 3 loft, 29. Sect, 1. As to the firſt of theſe particulars, I take it i 
137. a ſettled [a] rule at common law, that no counſel ſhall be 
7 4 — lowed a priſoner, whether he be a [b] peer or commoner, u 
2 Bult x 47. the general iſſue, on an indictment of treaſon or felony, u 
B. Cor. 34. ſome point of law ariſe, proper to be debated. 


F. Corone 31. | | : 

C. Car. 147. S. P. C. 151. 9 E. 4.2. 1 Levinz 86. Dr. & St. B. 2. c. 48. 181. 
70, 2 Stat. Tr. 1002. See the books cited to the other parts of this chapter. (b) 
Trials 70. 265. 614. 4 St. Trials 355. 3 Iaſt. 29. 1 Ruſh. Col. 94. Foſter 231. 


Sec. 2. This indeed many have complained of as very 
reaſonable; yet if it be conſidered, that generally every or 
common underſtanding may as properly ſpeak to a matte 
"ta, as if he were To beft lawyer; and that it requires 


manner of ſkill to make a plain and honeſt defence, wud 


caſes of this kind is always the beſt ; the fimplicity and it 
cence, artleſs and ingenuous behaviour of one whoſe col 
ence acquits him, having ſomething in it more moving 
00 2 Bulit. 147. convincing than in the higheſt eloquence of perſons ſpeaking 
3 lift. 299 a cauſe not their own. And if it be farther conſidered that 1 
bis pry Jut. the [c] duty of the court to be indifferent between the! 
tice Foſter upon and priſoner, and to ſee that the indictment be good in lau, 
this fubject. the proceedings regular, and the evidence legal, and fuci 
Diſcourſe of high fully proves the point in iſſue, there ſeems no great reaſo 


treaſon, iect. 7- fear but that, generally ſpeaking, the innocent, for whole (al 


p. 231, 232. | 


See alſo the opi- alone the law is concerned, have rather an advantage than | 


nion of Sir Ro- judice in having the court their only counſel. Whereas 
bert Atkyns up- the other fide, the very ſpeech, geſture and — 
on this point. manner of defence of thoſe who are guilty, when they if 


+ Ja Trials for themſelves, may often help to diſcloſe the truth, wi 


| 48. Trials 130. mea would not ſo well be diſcovered from the artificial 


174. nce of others ſpeaking for them, 
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wil in an (d) appeal, whether capital or not capital, as in _ & St. bk, 2. 


yother action. Perhaps for this reaſon among (e) others, Dyer 296. 

iſe appeals are preſumed to be generally carried on with Keilway 176, 
ater hear and ſpleen than indictments, and yet are not ſo Finch 386. 
uh to be favoured, as being for the moſt part rather grounded 2 _ 
:dfre of private revenge than of public juſtice, and there- B. Cordne 54. 
the defendant ſhall have at leaſt the ſame ad vantage in them F. Corone 31. 


n common actions. | | | bie) Dr. & St. bk. 
SH 2. c. 48. 


$1. 4. Al ſo upon indictments, the court will never refuſe 

alien the priſoner counſel to argue a doubtful point of law, (f) 3 Inſt. 137. 
wenig to ariſe at or after his trial; as where it ſhall appear K * — 
Weltionable whether the facts proved, if true, fully (f) amount 671. TE 
te crime charged againſt him; or whether the perſons offered (g) 2 St. Tr. 
e evidence againſt him be (g) legal witneſſes in reſpect to 520. 

hor ſuch exceptions againſt 3 or whether certain per- (b) er iy 135 
prturaed (h) of his jury can be lawful jurors, in reſpe& of 9 69. 

kin objections againſt them; or whether the (1) in- C. Car. 147. 

nent or (k) proceſs, &c. be ſtrictly legal: In all which 2 Hale 236. 

þ the priſoner muſt (1) propoſe the point, and (m) if the (*) 3 Inſt. 29. 


rthink it will bear a debate, they will aſſign him counſel to —_ 1. 


a (1) 3 leſt. 137. 
| | 2 St. Tr. 762. 
= (m) 2 St. Tr. 694. Joel. 709. 763, 764. 3 St. Tr. 876. 
A kt, 56, Alſo wherever a priſoner hath a (n) pardon or (n) 3 Inſt. 29. 
_=_ (0) ipecial matter to plead to an indictment, or an (p) er- 137, 

5 balgn in order to reverſe an outlawry, the court will of 1 2 FA 
. l align him counſel. And it is (q) ſaid, That for ſuch . : 
uires nl matters any one may be of counſel for a priſoner with- (o) 1 H. 3. 23. 
uli | y alignment. 8 | B. Corone 128, 

<q : | 129, 
ind 11 Finch 386. 
e cat pes 150. C. Car. 365. Vet in the Year-book of 1 Hen. 7. 13. the court refuſed it, 
ving due the party was of very bad fame. (9) 2 Jones 1 &. Strange 824. Foſter 232. * 


aking Trial 8 | 

that WA 1 . 5 ; ; : 

the 6. But if a queſtion ariſe on the trial of a peer con- | 

Ido the co {{ 1 1 4 7 58 h 1 d ill (r) 2 St. Tr, 4 

law, urſe of parliamentary proceedings, the lords wi 694. 699. Vide 
fuck luffer it to be argued by counſel, hut will debate it the trial of tbe 
reaſo 1. themſelves, | ducheſs of King- 
ole {al | ſton for bigamy before the peers, 11 State Trials, 


than Wl : | 
crea AE. There is a caſe in the year-book of (8. H. 4. where (;) 7. H. 4. 36 
Pant at law, as amicus curid, offered his opinion to the S. P. C. 151. 
8 the trial of an indictment of death, That it 3 Iaſt. 29. 137. 
kg to proceed in it till the year and day were paſſed, . 

ui de appear to have been any way reprehended for it, 4 

Y '* not fate for any one to be either counſel or ſolicitor (t)2 St Tr. 272, 
blen for a capital crime, in order to prepare him for 27 „68. 
"4 Vithout an aſſign nent from the court, But by leave TOO et 


$9, 3. But the law allows a defendant the ſame benefit of (d) S. P. C. 157. 
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(o) t Bulſt. 6. Seck. 9. It is [b] ſaid, That the court cannot aſſign: 
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Sir Bartholo- Will. 3. c. 3. © That all and every perſon and perſons w "oF 
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8b, of the court priſoners have ſometimes been indulged. the | 5 e 
(u) 3 St. Tr. ance of counſel, not only to [u] adviſe them in priſo | But nc 
133. : [x] alfo to ſtand by them at the bar: But it is faid, [y] Ind e 


(x) 2 St. Tr. in ſtrictneſs, they ought not to be prompted by them as tq ched 


614. ters of fact, [z] nor to have the aſſiſtance of any papers b 
(y T Re r up by counſel to prepare them for their trial. 0 "ſe 
„ N ih affe 


732. 2 St. Tr. 743. 762, 763. 770. | i N ul be 


Face by 
wuſel, 
ation of 
micles ( 


1 0 Sec. 8. After a priſoner hath had counſel aſſigned ki 
(a) 3 St. Tr. court will not [a] diſcharge them without his conſent, tl 
233. ſect. 0 they deſire it, but will ſometimes add others to them. 


I. 13. 


pellee any of the king's counſel; but that if they will the Way | 
be either for or againſt them. j The | 
Seck. 10. It having been found by experience that pri = 


have been often under great diſadvantages. from the W e © 
counſel, in proſecutions of high treaſon againſt the king' 
ſon, which are generally managed for the crown with g 
{kill and zeal than ordinary proſecutions, it is enaQted 


matter 
thowle 


mewShower was © eyer, that ſhall be accuſed and indicted for high tr 100 dra 


g ee 1 © whereby any corruption of blood may or fhall be mi | 
oy py 4 act. 5 any ſuch oftender or offenders, or to any the heir or he bet. 14. 


any ſuch offender or offenders, or for miſprifion ef ſuc on a 


* ſon, {hall be received and admitted to make his and nfitin- 
* full defence by counſel learned in the law : And in ca. privy 
«© perſon or perſons ſo accuſed or indicted ſhall defire co nent, by 
* the court, before whom ſuch perſon or perſons ſhall be Net 


| or ſome judge of that court, is authoriſed and require ud mal 
(e) In the cafe of ee mediately upon his or their requeſ}, Ie] to afſign to ſu 


2 Urin 
Aer, — * ſon or perſons, ſuch and ſo many counſel, not exct mg 
moved that * two, as the perſon, or perſons ſhall deſire, to whom o ever) 
counſel might be counſel ſhall have free acceſs at all ſeaſonable hours 3 
Ro _ % law or uſage to the contrary notwithſtanding.” fect, 15 
Ly ne whether | | | TH © A 3 when, 
this application ought not to be made by the priſoner himſelf at the bar, the words 
{tatute being, upon it or their requeſt;** but the attorney general conſenting, in ed. 1 


tion was allowed, Douglas 591. ' from an 
| 8 indic 
Sect, 11. But it is provided, par, 3. That am der 
« being indicted of ſuch treaſon may be outlawed, S be fai 
« where by the law, after ſuch outlawry, he ma) © proteſſic 
and be tried, he ſhall upon ſuch trial have the benefit % hail 
67 © > = Sn | „dener 
Sect. 12. And it is further provided, par. 12 and 13. 1 Vl indie 
«« nothing in the ſaid act ſhall extend, or be ne | 
< tend to any impeachment or other proceedings in pat 
&« whatſoever. And alſo that, it ſhall not any ways © 


47 3 . an rocee 
any indictment of high treaſon, nor to any fte 


e 
* 


ly or COPY OF THE INDICTMENT. 


| 3 upon, for counterfeiting his majeſty's coin, his great or 
the 


ain ſeal, his ſign manual, or privy ſignet.? 
iſo But now by 20 Geo. 2. c. 30. it is alſo enacted, ** That 
(y] nd every perſon and perfons whatſoever who ſhall be im- 
a8 d 


ached by the commons of Great Britain of any high treaſon, 
lereby any corruption of blood may or ſhall be made to any 
ſich offender or offenders, or to any the heir or heirs of any 
ich offender or offenders, or for miſpriſion of ſuch treaſon, 
kl be received and admitted to make his or their full de- 
ace by counſel learned in the law, not exceeding two 
muſel, who ſhall be aſſigned for that purpoſe, on the appli- 
ation of the party or parties impeached at any time after the 
xides of impeachment ſhall be exhibited by the conimons,” 


TIS 


I. 13. As to the ſecond particular, vis. Where a pri-(d) 1 Lev. 68, 
ker may have a copy of the indictment againſt him: It is ſaid, _ —_ 
| That by the common law it is always denied in caſes of | — ty rag 
ln or felony, Yet if a priſoner take a legal exception to 563. 4 
nditment, it is ſaid, (e) That the court will grant him a 3 st. Tr. 861. 
mot ſo much as concerns his exception. Alſo if he have 862, 863, 864. 
matter to plead which cannot well be put into form with- ns 3 
thowledge of the charge againſt him as laid in the indict- , lie * 
j a aulręfoits acquit, Sc. it is (f) ſaid, That the court will (e) Lev. 68. 
tim the heads of the indictment, to enable him to have his 1 Sid. 85. 
iſo drawn as to ſuit the charge againſt him. f ') 2 St, Tr. 
kt, 14. But it is enacted by 7 Will. 3. That every 
eon and perſons indicted for high treaſon, except for coun- 
{erſciting the coin, or the great or pri vy feal, or ſign manual (g) This muſt 
privy fignet, ſhall have a true copy of the whole indict- be intended five 
nent, but not the names of the witneifes, five days at the leaſt days betore ar- 
ore trial, (g) to adviſe with counſel thereupon, to plead raignment, be- 
ul make their defence, his or their attorney or agent, re- cauſe the prifon- 
. ; 2 WR Sun er pleads initan- 
Tua the ſame, and paying the officer his reaſonable fees ter upon the ar- 
r writing thereof, not exceeding five ſhillings for the copy raignment. 
every ſuch indictment.“ | Douglas $91. 


et, 15. What exceptions may be taken to ſuch indictment, 


K when, hath been ſhewn, chapter the twenty-fifth, (h) . 


150. 


85. 16, It is alſo enacted by 7 Anne, c. 21.1, 11. That 
'lrom and after the deceaſe of the pretender, when any perſon 

8 indicted for high treaſon, or miſpriſion of treaſon, a liſt 
| of the witneſſes that ſhall be produced on the trial for proving 
be faid indictment, and of the jury, mentioning the names, 
roteſſion and place of abode of the ſaid witneſſes and jurors, 
1 (1) ſhall be alſo given at the Came time that the copy of the in- (i) The caſe of 
; Uctment is delivered to the party indicted ; and that copies of om "AL 
ll indictments for the offences aforeſaid, with ſuch liſt, ſhall be 21 Geo. 3. was 
"+ £30 delivered 


”Y 


— 


doors jun = 
: the firſt which 6e delivered to the party indicted, ten days before the trial and 


has happened 44 in pretence of two or more credible witneſſes,” 
ſince this act | pe | 


took effect, The 


; | etho of complying with the directions of the ad, move, r. 6 
| "hs SE ns . ſheritf, > =” ro the proſecutor a lift of the wh [f | 
h men he intended to return upon the p nel, in order that the proſecutor might be enabled tq _—_ 
deliver ſach liſt -o the priſoner, And the rule was drawn up accordingly. For the term 
| ; of which, vide Douglas 591. | ”Y 
| | ; a 
h + Seck. 17. But it is enacted by 6 Geo. 3.,e. 33. Tha 4 
nothing contained in the above laſt recited act ſhall any way th 
= <* extend to any indictment of high treaſon for counterfeiting . 
| his majeſty*s coin, the great ſeal or privy ſeal, his fign m 17 p 
j _ £* nual or privy ſignet, or to any indictment of high treaſon o ard 
*© to any proceedings thereupon qe offender or offende Re 
*© who by any act or acts now in force is and are to be indicted 00 
** arraigned, tried, and convicted by ſuch like evidence, and i the 
| in ſuch manner as is uſed and allowed againſt offenders fo * 
i +, counter:etting his majeſty's coin,” be the 
l 6 | | wich 
= . (term 
| | lers, v 
=_ . ood a 
| ny & ts 
kd | tum 
ba CHAPTER THE FORTIETH, ug 
= | . , | ence: 
| x25 Ullen 
= OF THE JURY. 
ou . ; 0. 3. 
= [relate 
| | j ; icularly rea Fl. 
Tl! OR the better underſtanding what more particularly rela treat 
| | to a trial by the country in capital caſes, —_ — ( U mu 
Fil (63 Rd . 5. That by virtue of a ſpecial commiſſion, Juſtices o ger 0 * ave in 
F. _— may fit in one county, for the trial of a fact in another by it d 

| Yroper jurors, And having alſo ſhewn, (b) what is a prope uſe th; 

(h) Chap. 23. Prop f ay come, I ſhall in this place on 7 

Sect. 92, 93. place from whence a viſne may come, I l ore f 

: conſider, From what county the jury is to be - .-_ 
| virtue of what proceſs, —Before what court: And, How .. 
may be challenged. 5 lis at 
: Lie abi Uatutes 
As to the firſt of theſe particulars, wiz, From w anſeq 
jury i d: I ſhall endeavour to ſhew,—Fro WM 
the jury is to be returne : ve bisl of the gene a ; 
what county they are to be returned for tie tri : 17 ence, 
iſſue, And From what county for the trial of a oreign pies 
| : : ur 5. 

{c) S. P. C. 164. Sec. 1. As to the firſt point, vis. From 1 yen fo e Coun 

Dyer 132. 286. is to be returned for the trial of the general i a E any 

F. Corone 194. be (e) agreed, That (d) regularly by the common 3 1 8 Wor apy 

3 loft. 27. be returned in all caſes, for the trial of the gener 77 wo! [te ale 

5 oo sf 19. the fame county wherein the fact was committed. eres 


(d) Inf. C. 5. 


. OF THE JURY. . 569 


ky, That in an appeal of death, where the wound was given (e) B. 1. c. 31. 
ane county, and the party died in another, the jury [e] ought : '3 ſup. c. 23. 
be returned from each county before the ſtatute of 2 and 3p 3 Ga 
ws. 6, c. 24. ſince which the whole may be tried either upon (f) Sup. C. 25, 
af) inditent or appeal, in the county wherein the death f. 35: f. 

| 1 


. 2, But it is enacted by 33 Hen, 8, c. 23. That if 
wy perſon being examined by the king's council, or three of 
item, upon any manner of treaſons, miſpriſons of treaſons, or 
nuders, do confeſs any ſuch offences, or that the ſaid 
quncil, or three of them, 1 ſuch examination, ſhall think 
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n ma Lay perſon ſo examined, to be vehemently ſuſpected of any 

ſon o aon, miſpriſions of treaſons, or murder, that then in every 

_ ſick caſe by the king's commandment, his majeſty's commiſ- 1 
icte 


fon of yer and terminer under the great ſeal, ſhall be made 
y the chancellor of England to ſuch perſons and into ſuch 
nll and places as ſhall be named and appointed by the king, 
kr the ſpeedy trial, conviction or delivery of ſuch offenders; 
mich commiſſioners ſhall have power to enquire, hear and 
termine all ſuch treaſons, miſprifions of treaſons, and mur- 
&r, within the places limited by their commiſſion, by ſuch 
gd and lawful perſons as ſhall be returned before them by 
le ſberiff, or his miniſter, or any other having power to 
um writs and proceſs for that purpoſe, in whatſoever other 
lire or place within the king's dominions, or without, ſuch 
Wences were done or committed, and that in ſuch cafes, no 


Wilenge for the ſhire or hundred ſhall be allowed.“ 
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W. 3. It hath been [g] adjudged, That this ſtatute, as far (g) 1 And. 104, 
relates to treaſon done within the realm, is repealed by 1 | 
2 Ph. and Mary, c. 10. which enacts, That all trials 

It treaſon ſhall be according to the common law,” But as 

murder and [i] miſpriſion of treaſon, it till ſeems to Ih) 1 And. 194. 
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a e 21 
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— - the 
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why 1 Ive in force. And as to high [K] treaſon done without the (i) Sup. c. 28. 
probe l, it doth not ſeem material whether it be in force or not, B: Cor. 220. 
ce on! Wile that is fully provided for by 35 Hen, 8. c. 2. as hath 3 Inſt. 24. 

4 une fully ſhewn ch. 25. ſeR. 49, 50, 51, $2, $4 (k) Dyer 286, 


1 


1a. 4. It hath been [I] adjudged, That the word murder (!) 1 And. 194, 
ts ſtatute ſhall have the ſame ſtrict conſtruction as in the 


. coun ſtuutes which take away the benefit of clergy from murder, (m) Sup. c. 33. 
—PFro nſequently ſhall not exrend to one examined before the 1. 26. _ . e, 
genen cl 23 acceffary only, and not as principal; for murder is: 
gagle. ice, and the being acceſlary to it is another. 

ty a jur ; I 5. Having ſhewn already, that he who ſteals In] goods (n) Bk. 1, c. 33. 
rake itt , and carries them into another, or does a fact in e 1 =! 
hey mu 1 which proves a [o] nuiſance to another, may be in- 8 5 — 25 
ſue fro ne in either; from whence it follows, That he x, 3 

\nd it | * ng in either: Having alſo [p] ſhewn, That he (p) Bk. 1. c. 43. 


o wives, the firſt in a foreign country, and the fect. 7. 
| | ſecond Sup. c. 25. ſect, 
39 


sro of THE unn Bl 


(au Bk. 1. c. 42. ſecond in England, may be indicted and tried in England. 
4 9958 "7 that he who — a 8 by force out of one — 
Sup. c. 28. ſ. 40. carries her into another and there marries her, [q] _ | 
(r) Bk. 1. c. 31. indicted and tried in the ſecond county: and that felomes in 
44 ; Wales may by force of 26 Hen, 8. c. 6. be indicted and tried 
p. e 28. ſ. 47, we of . eg 
8550 the next adjoining Engliſh county: And that treaſons upon 
(s) Sup. c. 28. [. ſeas, [s] or in any foreign It] country, and felonies [u] and 
43, 44, 45. racies upon the ſea, may be indicted and tried in any count 
4 t "$6.2 „ 25- England; and that an [x] acceſſary in one county to a mu 
(a) Bk. 5 in another, may be appealed and tried in the county whe 
37. . 12, 13, the ftroke was given; and that an acceſſary to murder, or 
M4, 16. bother felony in one county, may be indicted [y] and tries 
Sup. c. 28. f. 43 the county wherein he was acceſſary; I ſhall refer to the pl; 
| 6 * =) By Cited in the margin for the farther conſideration of theſe x 


0 


pu 
J 
Wher 
ward, 


. 49. ters. 5 | Ie 
fy) Sup c. 25. SR Th Fourth 
f. 54 and c. 29, f. £0, 51, &c, 1 5 | 


bh wha 


Sec. 6. As to the ſecond point, iz, From what ca 1 

the jury is to be returned for the trial of a foreign plea, tha l 

the plea of iſſuable matter alledged in a different county WA?) 

that wherein the party is indicted or appealed ; as where a * 

(z) Keilway . indicted in the county of A. [z] pleads, That he was take bert. 
175. of a ſanctuary in the county of B. Or where one appeale u 
(a) Dyer 296. à woman for the death of her huſband in one county, [a] ple 
| That ſince the death of her huſband ſhe hath married J. 

(b) 3 Inſt. 27. another county; it is [b] agreed, That by the common 
S.P.C.154 ſuch pleas can only be tried by juries returned from the cou 


| 3 1 wherein they are alledged : And therefore if iſſue be joine 


Sum. 265 ſuch matters before a court which has no juriſdi & ion out of 
Vide 23 H. 8. county wherein it fits, there ſeems to be [c] no remedy b 
8. 14. f. 5. common law, but to remove the proceedings by certitrari 


fo 2 the King's Bench, which having a juriſdiction throughout 
* Whole kingdom, will award proper proceſs for the trial. 


Sect. 7. But for the more ſpeedy trials of murders and 
nies, it is enacted by 23 Hen. 8. c. 14. f. 5. That all 
ner of foreign pleas triable by the country, upon an in 
«© ment for any petit treaſon, murder, or felony, ſhall be 
*© with tried before the ſame juſtices afore whom the 

I ſhall be arraigned, and by the jurors of the ſame ct 
that ſhall try the petit treafon, murder, or felony, when 
<4 ſhall be ſo arraigned, without any further reſpite or d 
in whatſoever county or counties, place or places 0 
realm, the matter of the pleas be ſuppoſed or alledged 


Nac ed, 

Wt rather 
Fecedent 
Ir the ( 


Murr, 1 


| 1 Sect. 8. But this ſtatute extending neither to indicime 
„ Jatt. 27. high treaſon, nor to appeals, it [d] is ſaid, that a foreign 
S. P. C. 154. "a: . 1 herell 
Suro, 265; therein muſt till be tried by the jury of the county 


Vide Dyer 296. alledged. 
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0? PROCESS AGAINST JURORS. 


vY '% the better underſtanding the nature of praceſs againſt 
 -Fried 
the pli 


eſe 


jurors in criminal caſes, J ſhall endeavour'to ſhew, Firſt, 
lere a pane] may be returned without any precept by a bare 
ward, Secondly, In what manner the proceſs is to be return- 
le, Thirdly, Where a wenire may be joint or ſeveral. — 
uckly, Where proceſs may be awarded by proviſo, Fitthly, 
buhat caſes, and in what manner a ſfales is grantable. Sixthly, 
ere it is neceſſary to return a panel into court, before an 
yet 1 be taken upon it, and where the priſoner may have 
_eopy ot it. : 5 


at col 
ag tha 
unty! 
ere à 


b 1. As to the firſt point, vis. Where a panel 


take ma 

pellet Þ returned without any precept by a bare award. It is * (a) - 1 55. 
a] ple el, that juſtices of (b) gaol-delivery may have a panel ſo : OG: 568. 

-d J. ae by the ſheriff without any precept or writ; and the Sum. 158. 286. 


N reaſon given for it is. That before their coming, they al- 2 Halez61, 264. 


nmon 
e cou 3 make a un (d) precept to the ſheriff on parchment Crom. 128. 
joine * their ſeals, “ to bring before them at the day of their F 

out of Flons twenty four out of every hundred, Sc.“ “to do (b) Vet Ex oy 
dy b Uſe things which ſhall be enjoined them on the part of the that the law is 
tisrari ling, Sc.“ And therefore it is ſaid that they need not otherwiſe if they 
ighout e en) other precept for the return of a jury, for the trial have a ſpecial 
ial. a iſſue joined before them. But that their bare (e) award 3 


Wt the jury ſhall come is ſufficient, becauſe there are enow 4 laſt. 168. 

it that purpoſe ſuppoſed to be preſent in court, whom the Crompton Jur. 

uf may return immediately whenever the court ſhall re- 18. ; 

it their ſervice. Alſo it is ſaid, (f) that a jury may be fo (c) 1 

ed before juſtices of peace at their ſeſſions, becauſe . 

8 00 precept for the ſummons of the ſeſſions hath a clauſe 4 Inſt. 168, 

e ſame effect for the ſummons of twenty-four out of every 2 Inſt. 568. 

C N Sc. Yet I much queſtion whether this mattcr doth ( * Fa mw 

. p er depend on (h) practice, and the conſtant courſe of 384, = J 

0 "Ps than on any argument irom the reaſon of the thing. Cro. Ca. 448. 
ne (1) precept to the ſheriff from juſtices of er and (e) For the form 


Mer, in order for the holding of their ſeſſions, hath in effect of :uch an a- 
h ward, ſee Raſt, 


rs and 
at all 
an in 
Ul be 
| the 
me Cl 
Where 
or d 
ces 0l 
edged 


by 


lidme 
foreign 


; $3 8, 
* Tr. 182. (f) 2 Toft. 568. Adj. 1 Sid. 364. (g) See Lamb. Juſt, ö 4 c. 2. and 
heren 0 


Fanz. (h) 4 Inſt, 164. 2 Hale 261, i Sid. 364. (i) Raſt. 443. 
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the very ſame clauſe for the bringing of twenty-f, 
them, 8 each hundred, at the dy of r 
103 Sum. 162. And yet it ſeems (k) agreed, that they cannot have a jury 
n. . turned for the trial of any iſſue joined before them, by fore 
2 inſt, 568. a bare award, but ought to make a particular precept to 
N ſheriff for that purpoſe under their ſeals. 


— 


IIS. F. C. 154. Sect. 2. Tt ſeems (I) agreed, That by the courſe of the Ki 
wu 27 H. 6. Bench no jury can be returned into it from a foreign cou 
e . fs. without proper proceſs, under the (m) ſeal of the chief juſti 

(m) sup. c. 27. c. But (n) quæ re if it may not be returned for the trial o 

1 indictment, Sc. in the ſame county wherein it ſits, by a | 
[n] Dyer 118. præceptum off, &c. RS | 

Sect. 3. As to the ſecond point, wiz, In what manner 

(o) C. 25 ſ. 49 proceſs againſt jurors is to be returnahle.—It ſeems agreed, t 
to 70. it may be returnable immediately into the court of King's Bet 
-(p) 2 R. Abr. for the trial of an indictment in the ſame county wherein it 

ae 260 Whether for a crime committed in ſuch county, or for a ( 
Sup. c. 31.12. treaſon, Sc. beyond the ſea, But that for the trial of indi 
and c. 27. 1.16. ments, removed thither by certiorari from other counties, the 
2 Inft. 566. (p) ought to be fifteen days between the 10% and return 
4 St. Tr. 24. every proceſs. | | 


(q) Keilway Se2.4. Alſo it is (q) agreed, That juſtices in eyre, or 
_ »$9-. 290. gaol-delivery, may order a jury to be returned immediately 
Crompton 152. © _. * 5 | b 
C. Car. 318. the trial of a pri toner arraigned before them. Alſo it is cleat 
» Siderfio 335. (r) hoiden by Sir Edward Coke, and hath been often 4) 4 
P. Inqueſt 35. judged, That juſtices of yer and zerminer, for the trial of 1 
Kel) : iſſue joined before them, might award a wenire returnable 
* Fo ' ſame day on which the party is arraigned, Alſo it is hold 
(% C. Car. 340. by Sir (t) Edward Coke, and hath been (u) adjudged, T 
883. juſtices of the peace may do the like; but there are very ( 
2 R. Abr. 96. ſtrong authorities to the contrary, unleſs the crime amount 
A +: 5 1 80 felony, or the party (z) conſent to be tried immediately, 
Admitted . | ; 
2 Keble 212. 292.718. 2 Keble 433. 1 Siderfin 334. 1 R. Abr. 96. C. Car. 340.5 
Con. Keilway 459. Tr. per pais 26, 2 R. Abr. 625. Sum. 266. (t) 2 Inſt, 568. 411 
164. (u) C. Jac. 404. And in this book it is ſaid that common experience is 10. (x) F.C 
rone 44. Keilway 159. 1 Jones 379. S. P. C. 156. 1 Keble 433. Tr. per pais 25, 
2 Keble 212. Crom. 152. 1 Siderhn 99. 338. C. Car. 438. 448. 2 R. Abr. 625, Sum. 1 
„187d. 338. In Crompton 180. tis ſaid that the ſeſſions for the peace may award p 
ccf for the trial of an indiftment of felony the next day after it is traverſed, Quaie 
ghe party*s being in gaol make no difference? C. Car, 340. 2 R. Abr. 96. 1 Sid. 33 
19) 1 Reble 433 7 Sidernn 99. 334 : 5 54 5 
Sect, 5. Quære how far the law is altered as to theſe poi 
by 4 and 5 Will. and Mary, c. 24. and 7 and 8 Will. 3. C. ; 
which by requiring that jurors ſhall be ſummoned fx days be 
fore they are to appear, ſeem to make it neceſſary whenever 


(a) Sup. ſect. 1. [a] wenire or particular precept is required for the return of 


(9) 8. f, jury, [b] that there be fix days between its Tete and return, 
100. 


(e) 1 Sid. 348. Sect. 6. It hath been [c] adjudged, That a venire befor 


2Keb. 284, juſtices of cer and rerminer returnable at a day certain 1507 
20%, 7 18, £54, TY . neous 
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u unleſs the ſeſſions appear to have been (d) adjourned to And in thefſe 
e day; becauſe otherwiſe it ſhall not be intended that * lach error 
- commilſion continued till ſuch ſuch day; and if it did not beige 4 . 
& authority to try the iſſue was determined. But it is ad- next alic/es hap- 
ol (e) that ſuch wenire may be made returnable at the next pening ts fall 
Tres, and then tried: by virtue of (F) i Edw. 6. c. y on the ſame da. 

EE: | (d) Sup. c. 5. 

3 5 me 

q1 Sid 348. 2 Keble 284. 718. 954, C. Car. 349. (f) Vide c. 5. fect. 12. Salk, 
pl 14. Ld. Raym. 1061, 
cou | 
Juſt | 3 e 
al o ft, 7, It hath been (g) adjudged, That the award of a (g] 29 Ed. 3. 
4 rereturnable at a certain day before juſtices of oyer, &c, 30, 31. 
i not expreſsly mention before what juſtices it ſhall be re- In Dyer 315. 
lle; for it cannot but be intended that it ought to be be- 2 
nner the fame court which awards it. "of gab it 
ed, t there ſaid, that 
8 Ben 
n it 
or 2 ( 
f indi 
s, the 
eturn 


nranted by the book at large. Vide 2 Keble 855, | 


at. 8. As to the third point, 47s, Where a weryre may be (h) Sum. 256. 
at or ſeveral : It ſeems agreed, that where ſeveral perſons * Hale 263. 


urigned upon the fame (h) indictment or (i) appeal, and 1 ) State Tr. 


enlly plead not guilty, it is in the (k) election of the pro- Summary 256. 
tor, &c. either to take out (I) joint ven es againſt them all, S. P. C. 155. 
(m) ſeveral againſt each of them. But in an appeal, if one 1 Jones 4as. 


pd not guilty, and the other plead a releaſe made at A. it - 8 rag 4 
ws n) that there muſt be ſeveral wemres. Do thee ah ee 
1 | | | to try the de- 

Ol 4 lan in appeal by ſeveral venires, S. P. C. 155. It is ſeid, that where there 
nable three defendants the plaintiff may join two of them in one venire, and take out another 
is hold Juſt the third, (k) See the books above cited, and 1 Jon. 425. and F. quare impe dit 
d, I „ H. 6. 22. (1) See the book above cited, Allo the ſame is adjudged 1 Jon. 425. 
very ( de one appellee was charged with doing the fat prodztorze, the others felpmce. See 

) quire impedit 199. Viine 11. 14. Keilway 106. (m) Dyer 120. 131. C. Eliz. 
um! d da) 30 E. 3.1. B. Vime 27. Vide 11 H. 7. 5. B. Diſc, de Pro. 62. F. Exe cut. 
lately, þ Niſ prius 7, 8. X 


re, Of 

ately 

$ cleat 
12 

n 45) a 


340. 9. It ſeems generally (o) agreed, That where the ſame [o] S. P. C. 153. 
8, 410" returned on ſuch a joint proceſs againſt ſeveral defend- Summary 256. 
Bo if a juror be challenged by any one defendant, and the 2 5 229. 
Gan lee allowed, and the jurors thereupon (p) drawn, he is-$4,,. 72 * 
r teceſſary conſequence drawn as to all the other d-fendants Co. Litt. 156. 
ue dbecauſe there being but one panel, the ſame perſon cannot Dyer 246. 


1 Sid. l fame time be taken from it, and yet continue in it. But Plowden 100. 


2 one jury is jointly returned for the trial of ſeveral de- ä 1 
ſe point eas before juſtices of gaol-delivery, it is (q) certain that Co itt. 30. 
3. 80 J. 9 Co. Litt. 1 30. 

" | 4 H. 4. 4. 
day's bg . 50 Ed. 3.1, F. Protection 21. 126. 3. H. 4. 5, Crompton 113. But this 
hene vel iquzre Dyer 132. And denied in the ſame cale in Daliſon 25, (p) But if no 


ert be given that the juror who is challenged by one ſhall be drawn, but only that 


turn of 3 | 
os 1 aſide for a time, it is ſaid, that he may tr” thoſe who do not actually chal- 
; "my Dyer 120, Con. Beadloe 58. [d] Kelynge 7. Summary 256. 2 Hale 264. 
to 11900. 9 Ed. 4. 27, Crompton 113. 
ire 88 | 
in is em | they 
neos v 


ire itſelf needs not ſhew before what Juſtice it is returnable ; but this ſeems not is 
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r) Plo wd. 100. they may afterwards: ſever the nanel . | a 0 
| try % Tie for the prevention of this Newhart Fran e 1. | 

S. P. C 158. [r] that this can be done in any other caſe. Als not! 

ws K. 6. & agreed, that after an appellant hath taken" our z 

3 22 e all the appellees, he cannot [s] afterw 5 ” 

.P.C.155. ſeveral ones, though the firſt be never returned met 3 
5 E 


B. Veni. faci. f. 
ſon ſeems to be becauſe i 
2. aule it wo ; 
5 Ka. 4. 27. ance. 15 e to a [t] diſco 
F. Chall. 56. 1 8 
Vide F. Inqueſt 39. Executors 114, (t) Sup. ch. 27, ſet. 96. 


— 


. Av to; 3 
re. Nee 8 2 point, wiz. Where proceſ 
Vide 2.R. Ab. „ith y the defendant in criminal caſes by præviſ 
666. with a [u] clauſe that if two writs come to the ſheriff : 
Raſtal 625. execute one of them only). I take it 7 rin he 
67 . Ny). 1 take it to be agreed x 
(x) Sum. 257, It may be ſo awarded in any appeal whether capita 
= . capital, in the ſame manner as in other — 
. $211, 1 f. ; ; 
1s H. J. 9. joan _ made default in [y] relation to the very ſame 
. I procels. And therefore if the appellant, after i9ue j 
fr) See the Either neglect to take out any [x] Tenire' the ia ** 
books cited to or takes one out but doth not [a] get it 3 
the other part the defendant may take on pn it ſeem 
of this le Bion. manner if th * ny Oe" y 0 i & c. And in 
33 H. 6. 13. þ e appellant make the like default in ſuing on 
(z) Dyer 215. abeas corpora, or other ſubſequent proceſs the defend 
C. Car. 484 fue out the like proceſs by proviſo, But EH "5 ” 1 
_ Dyer 224. hath ſued out any proceſs by proviſo, there are 95 vo 
IG. . © a & a U 
(ce. _ the plaintiff is to ſue out the proper ſubſequent pn 
2 Jones 34- _— in the ſame manner as if he had ſued out th: 
Keilway 156. and that it 15 irregular for a defendant to take out any 
(a) 8 H. 6. 6. ſubſequent proceſs till the plaintiff has mad f 
F. Pro. 79. reſpect of the ſame kind of proceſ: 1 1408 
ons wherein the def | proceſs, except only in 
13. n= ond "47 the defendant is an actor as well as the p 
(b) 15 H. 7. 9. 6 [d] replevin, or [e] error, or [f] gare! 
14 H. 7. ) Againſt the patron only, or [g] prohibition, &c. in 
FP. Proteſt 211. actions the defendant may either take out proceſs.b 
e defoult ieh plaintiff, or I inay; if be © 
Summary 257. take it . ! 888 P aint! 9 Or [ ] may, it he tan 
C. Car. 484. out in the ſame manner as the plaintiff, without 
IR. Abr. 666. Clauſe of proviſo. But it ſeems agreed, that neither in a0 
B. 2 Tales 8. + vg the king is ſole [1] party, nor in [k] indictments 
P. C. 21. can be any proceſs taken out b 7 1h, ty 
Der 284. 193. ther tk Ng. o it hath been [1] queſtioned, 
Con. F. Proceſs ther there can be any ſuch proceſs in informations qu fan 
68. cauſe the king is in fome fort a party. 
Dyer 215. 217. | 
1 Jones 34. (e) Dyer 215. Bro. Nil pri f 
TTT 
£ taund, 336. (t) 6 Modern 246. F. Niſi prius 6. (8 par. Caſe 2. R. Ab 666. F 
Pate 0 1 5 5p G H. 7. 14 Bro. Niſi prius 40. 21 H. 6. 22. B. 
$17. 2 wauncers 330. i) 2 Leonard 110. (k) 6 Mod Keb! ; 
Con. 1 Sid. 316. (I) 2 Leonard 110, Vide 7 & 8 hag —_” a, * 
N cr 
aware 
lerg to f 
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FIX | | 
. 11. As to the fifth point, 4/2." In what caſes, and in 
rt manner a tales is grantable ; I ſhall obſerve the following 
wticulars. : 1 ; 


terthe jury is charged, one (o) or more of them die, the ap- ( a) State Triade 
nt /p) may pray a zales, in the fame manner as a plaintiff goz. and the 
gather actions. And ſo alſo may the appellee, if the appellant books next 


, one the ſ- term, &c. But it ſeems that a above cited. 
prlect to pray one the ſame (q) term, B POR 


roceſ pendant _ regularly pray it till there has been a default Mo 

rouiſe the plaintiff. | 12 H. 4. 10. 

iff he | 10 Coke 104- 
[x] liz. 2 Roll, Ab. 671. (p) Summary 257, S. P. C. 155. 14 H. 7.7. (q) C. Car. 
* 14H. 5. 7. Io Coke 104. See the books cited 10 the p:ecedent ſection, under 


Ital or 
ter the 
ſame 
ſue jot 
term, 
ſeem; 


| lefter(z). Yet it is ſaid in Dyer 359. That if a full jury doth not appear, and the plain- 
F pay a diltringas without praying any tales, the court ought to grant it at the prayer 
the defendant, Vide 2 R. Ab. 671. 


t. 12. Secondly, That in capital caſes, a tales may be (r) 14 H. 5. 7. 


ated for a larger number than the firſt proceſs, as for (Cr. 9 ** 
ale 208. 


\nd in o forty, or any other even (s) number that the court © 

a | : . S. P. C. 155. 
ing ou proper, in order to prevent the delay, which may be oc- Finch 41 5. 
enden red by the defendant's peremptory . challenges. And in B. Octo. Tales 
> Cefe reſpect the law in reſpect of a zales in capital caſes is dif- 6. 8. 19. 

auth nt from what it is in any other caſe ; it being an allowed 3 176. 
ent p that inall (t.) other caſes the ales muſt be for a leſs num- | N W 
t the tan the firſt proceſs. > 8 15 Ed. 4. 33. 
t any | 16 Edw. 4, 5. 
defa (Co. 104, 105. (s) 10 Coke 10g, Finchof law 414. But a tales de circumſtantibes 


de of any uncerta'n number, 10 Coke 105. [t] 14 N. 7. 7. Finch 414. 10 Coke 
* 2 R. Ab. 672. 37H. 6. 12. B. Octo Tales 11. 16. F. Inqueſt 20 40. 18 
Lb | 


Ly in 
8 the ) 
„Are i 


” bei. 13, Thirdly, That every ſubſequent tales, in capital 
by o ell as in all (u) other caſes, muſt be for a (x) leſs number u] Finch 444. 
he tu the former, except the former were quaſhed, .in which 2 R- Ab. 672. 
ithout / cafe the next may be for the fame number. BOOST 
rin X 2 | 15, 16. 
nents, B. Attaint 7. 
ach | 10 Coke 105. 
0 lac ue 10. 14 Hf. 7. 2. [x] S. P. C. 1355. Summary 257. 2 Hale 266. Keilway 
ned, If, 10 Coke 108. F. Inqueſt 40. It is ſaid that there may 12 tale* ; but this is con- 
Je tai * the other bocks [y] S. P. C. 155. Summary 257. F. Challenge 36. 20 H. 
yer 193 #7. 14, Fourthly, That the quaſhing the array of the 2] F. Inqueſt 
nz. 5. Wal panel doth (z) not quaſh that of the tales, but the $09. _ 
* Pet ſhall be taken of thoſe returned on the ales if there be in 9 155s 
111 u and ik not, others ſhall be added to them by a new tales. | Y Os Fs 


*. (a) agreed, That if all the perſons returned on a 10s. 

* 2, be challenged and drawn, there ſhall not be a [a] S. P. C. 

* 3 but a new wenire facias ; for the word tales plainly 2 

„eme others, to whom the perſons returned are to be 115 

Allo it it ſ | (b) 34 H.6. 20. 
cems agreed, (h/ That if the firſt Haben corpora F, Inqueſt 20, 

. . 


: 
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be quaſhed, the gabeas corpora with a tales cannot but be qui 
with it, and the party muſt go on in the ſame manner k, if 
venire had been only returned, and nothing done upon it 
_ where a proceſs is quaſhed,: all that follows it and depends u 
it, ſeems of courſe to fall with it. | 
$22. 15. Fifthly, That it ſeems the ſtronger Opinion, J 
(9) cro. Eli. a tales is not grantable upon the return of a verre, but 
502 (d) upon the return of a habeas corpora or diftrings:, bec 
Rei 1. it appears not before ſuch return but that a full jury 
B. Oct. Tales 1. — 03 
34 H. 6. 21. | 
2 R. Abr. 671. Cont. B. Octo. Tales 16. 15H.7. 9. 


Sect. 16. Sixthly, That the (e) diſtringas or (f) 

fe] 1 R. Abr. corpora, with a command to add ſo many more to thoſe f 

798. 1 moned on the venire, is the firſt proceſs againſt the tales; 

15 Ni 5 b+ Veit is g/ ſaid not to be grantable with a zit prius, without] 
Odo Tales 1. ing been firſt returned into the court. 


ſe] 27 H 6. 10. | - 
B. Niſi prius 1. Octo Tales 1. 1 H. 5. 11. S. P. C. 157. 


ch) Cro. Jac, Sect. 17. Seventhly, That (h) ifa juror be withdrawn] 
[POPs a trial is commenced whereon a tales de circumſtantibus 
awarded, and afterwards a new habeas corpora be taken 
with a tales, it ſhall appoint ſuch tales to be added to the 
returned on the firſt venire, and alſo to thoſe returned on 
tales de circumſtantibus; becauſe the court above will take 
dicial notice of what is done at nf: prius being entered 
record. 


4 Sect. 18. Eighthly, That the (i) ſtatutes which auth 
etual by 2 & 3 juſtices of niſi prius to award a tales de circumſtantibus, ex 
d. 6. 32. (Ek) as well as to all capital caſes, whether of. treaſon or fel 

48 5 P. & as to others. But it ſeems, That ſuch a tales cannot be pr 


M. 7. for the king upon an indictment, or criminal information, » 


1 Eliz. 377 out a (1) warrant from the attorney general, or an exprels 
7. & 8 Will. 3. aſſignment from the court before which the inqueſt 15 ti 
c. 32. But for the fuller underſtanding of theſe matters, not bet 


eee gef proper for this treatiſe, I ſhall refer to the ſtatutes un 
Caſſ 333» margin, 

21 Viner 313. | - 
3 Bac. Ab. 248. ſk] Raym. 367. 1 Levinz 223. 1 Keble 490. (1)1 Levinz, 21 
Comm. 365. (m) See the Statute of 14 Eliz. c. 9. ; 


(a) 4 Stat; Tr. Sect, 19. Ninchly, That it hath been In] queſtioned 
179 to 182. ther any tales be grantable by juſtices of oyer and term 
ee 4 andi it hath been [o] holden, That it is not grantable by Ju 
Ver there is an of gaol-delivery : And therefore if a trial before fuch juſtic 
inttance in put off for want of a ſufficient number of jurors, it {cem 
Keil. 176, uſual practice for the court not to order a tales, but à 
of the tales 


awarded in an ol 
appeal be for ſuch juſt ces. And the like was done Plowden 100, upon an indi 


murder, Vide 2 Ha.e 266.5. P. C. 135. Keil. 176, Plowden 100. Jenk. 349 by 
Tr. 176 t 182. 
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der panel, whereon the former jurors ſhall be returned in (4) Velver. 24. 
1 . as before, and called to be ſworn as they ſtand, % 3 
bout any more regard to thoſe who were ſworn Before than to be common 
p the others. Which is the method likewiſe to be obſerved Practice on the 


- . . - 1 Circuits, that if 
* the like caſe, [q] as to the ſwearing of a jury returned with |. ler ap- 


12 Es g pears and he is 
E ED | challenged, 
fee may be 12 taleſmen ſworn, who may try the cauſe. Sel. caſ. evid, 110, 3 Bac. Ab. 


10 


. 20. As to the fixth point, viz. Where it is neceſſary 
return a panel into court, before an inqueſt can be taken ä 
nit, and where the priſoner may demand a copy of it.—It 
Frcted by 42 Edw. 3. c. 11. © That divers miſchiefs had 
ened, becauſe that the panels of inqueſts which had been 
ken before Juſtices by writ of /cire facias, and other writs, 
i not been returned before the ſeſſions of the juſtices at the 
unt, and otherwiſe, ſo that the parties could not have 
bonledge of the names of the perſons which ſhould paſs in the 
kick, whereby divers of the people had been diſherited and 
aun esd,“ and thereupon it is ordained, ““ that no inqueſt [r] (r) Note, that 
thus! Fit afſizes and deli verances of gaols, be taken by writ of © H. 6. ch. 2. 
aken j jrius, nor in any other manner, at the ſuit of great or rey alſo 
the all, before the names of all them that ſhall paſs in the in- 3 Auſt. 15%, | 
ed on queſt be returned in the court. OT 3 $i 
| take 85 8 
itered dh. 21. It ſeems [s] agreed, that this ſtatute extends as (s) S. P. C. 156, 
Ito writs of / prius in criminal caſes as in civil, and to 850 ; . 
n returned upon a tales as well as to thoſe returned upon age Bw 


pcipal panel. ſtatute extends 


8 3 1 ü | to juſtices of 
Frund terminer, for it is ſaid to be the practice for trials before them for treaſon io be 
be den re, and not to award any habeas corpora, 4 Stat. Trials 102. 


lr 22. But it ſeems, [t] That in trials before the juſtices (i) 2 Stat. Tr. 
pul-delivery the priſoner has no right to a copy of the 762 | | 

A before the time of his trial, except only in eaſes within 3% Tr: n 
puriew of 5 & 8 Will. 3. c. 3. which enaQts, . That 4 gat. Tr. 6. 
wry per ſon indicted and tried for high treaſon, or miſpriſion - Vt 
(except it be for counterfeiting the coin, &c.), ſhall | 

| he a copy of the panel of the jurors, who are to try him, Dung 
ins. e returned by che ſherif, and delivered unto him two f. 39 [<0 36: 
63 lu] at leaſt before he ſhall be tried. in this reſpect. 


ioned | ; | 

d terml * 23. It hath been [x] adjudged to be ſufficient, within (x) 4 Stat. Tr. 

e by jul * of this act, to deliver to a priſoner a copy of a panel 101 to 104. 

þ juſti 900) the ſheriff before it is returned into court, if the very 

it ſeem prel be afterwards returned. : N 

7 but 2 70 . f . . 
al. Pp -..: : CHAPTER. 

indiQme | 5 

340. 0 | PS 5 
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CHAPTER THE FORTY-SECOND. 


BEFORE WHAT COURT THE JURY 1S 101 
2 RETURNED. © © 


\ 


AND now I am to confider before what court the pn 
againſt jurors in criminal caſes 1s returnable, 


* 5 ; 
(a) 4 loſt. 259: Sect. 1. There can be no (a) doubt but that, by the 4 
- 7220 law, it 7 returnable only into the court wherein the 
. ſecution was depending. 3 | 
(b) 2 Inſt. 421. Sect. 2, i "0 of (b) Weſtmin.. 2. c. 30, hz 
423, 424 ordained ““ that all pleas in either bench, which require 
821 T- 47.3, AT eaſy examination, ſhall be determined in the country in £ 
5 Inſt, SF fore ths uſtices of aſſize, by virtue of the writ preſet 
See the books by that ſtatute, commonly called the writ of» pri, ert.! 
cited to the other ſeems to have been univerſally agreed, (c) That an iſſue ji 
parts of this in the king's bench upon an (d) indictment or (e) appeal, 
% B. done ther for treaſon or (f) felony, or a crime of an inferior (g 
23% ture, committed in a different county from that where m, 
(e 4 Coke 43. court ſits, may be tried in the proper county by writ 
3 wn "TT . Nun by virtue of the ſaid ſtatute, | 
"817 H. 7. 34. 1 | FT ; 
Raſtal 47. 55. Sup. c. 7. ſect. 18. c. 23. ſect. 146. (f) B. Corone 231, 4 lal | 
Raymond 367. (g) C. Car. 348, 349. 6 Modern 246, 247. 4 : 72 
| Sect. 3 Yet inaſmuch as the king is not*expreſaly 1 r 
(h) F. Niſi prius in this ſtatute, and it is a general rule, That he ſhall 1 
16 


Hels it 
Worn, 


Rave 143. 


; bound by a ſtatute which doth not expreſsly name hiꝗ be pe 
1 arts ſeems to have been generally holden, That whereve WE 
2 Inſt. 424. n os rv i fa t a tri i pri . 
. king is a party it is irregular to grant a pay by nifi oe 177 
4 Comm. 344. his (h) ſpecial warrant, or the (i) aſſent of his attorney. Chalet 


B. Niſi prius 16. I do not find it denied, (k) but that regularly the court 
(i) 2 Inſt. 424. grant it in an appeal in the ſame manner as in an) 
F. N. B. 241. action. | | | | 
- Crompton Jur. S | 
211. 6 . 
6 Modern 246, 247. S. P. C. 156. Summary 258. In Cro. Car. 348, 349. I And fu 
dictment of barratry, which ſeemed to require great examination, the court re 
grant a trial by Niſi prius at the motion of the attorney general, till the king by his 
had fignified his pleaſure, that it ſhould be fo tried. Vide 6 Modern 123. (k] 
where the jury is to he from two counties, Dyer 46. (I) See the books cited to 
cedent ſection under let:er e, | 


Chapte F . in. : wn 4 | t juſtices | 
— „84 4 Sect. 4. Having ſhewn already (my, that ju 


prius have power by 14 Hen. 6. c. 1, to give judgment 

Ch. 23. 1. 448. lony and 2 54 4 how far they oth. power to S. to be 
(a) Ch. 25; from Mages in an appeal, and having alſo ſhewn n) in de 
ſect. 7, 8. 14. they may arraign an appellee at the ſuit of the 1 
nonſuit of the party, I ſhall refer to- what is there 184 


cerning theſe matters. | 


CHAPI 


rheret 
writ 0 


4 lal 


eſsly 1 
{hall 
ne hit 
1ereve 
MUS 

ney. 
> court 
1 a 


9. lo 
urt re 
| by his 

(k)] 


Rive 143. 28 A iize 44, Velverton 23. 


lch. z. 19. Ab. B. Challenge 194. (e) 22 Ed. 3. 8. Velverton 23. 


(6, 43 


— 


CHAPTER THE FORTY-THIRD. 


OF CHALLENGES. 


ND now I am to ſhew in what manner the jurors re- 
turned for the trial of a criminal may be challenged. 


| fall conſider this ſubje ct ſo far as it relates to all Perſons 


beeneral 3 and with regard to Aliens only. 


tothe learning of this kind, ſo far as it relates to all per- 
lus in general. | | | 


ls, 1. Having premiſed, That no challenge (a) can be (a) Hobart 235. 


ten, either to the array or to the polls, till a full jury have (3) 3 elver. 23. 
weared ; and that no juror can be (b) challenged either by the Co. 13 7 
g or priſoner, without (c) conſent, atter he hath been à loſt. 43. 
um, whether on the ſame day, or (according to the greater 22 Ed. 3. 83. 
nber of Cd) authorities) on a former, on the ſame trial, 2 R. Abr. 658, 


dieß it be for ſome cauſe which happened (e) ſince he was 1 3, 


Worn, : 5 4 N . Chal.. 64. N 

| | : 14 H. 7. 6; 

þ Chill, y3, 9 H. 8. 7. Ab. F. Chall. 72. B. Challenge 50. 14 H. 7 9 Ab. B. 
(ul. 76, 3 State Trials 379. Neither can a challenge be taken o chi array afl er any of 
ke jurors are ſworn, Hob. 235. (c) C. Car. 291. 3 State Triale 3 9. (d) 22 Ed. 3. 8. 
Ab. 658, 639. 661. 12 H. 4. 10. 14 H 5. 6. B. Challenge 50.53. 30. F. Chal- 
Yet adjudged, That a juror af er he is ſworn 
tl be peremptorily challenged another day, though not on the ſag e wherein he is worn, 
1H. 6,26, Ab. B. Challenge 193. 14 Hf. 7.19. Ab. B. Challenge 75. S. P C 1658. 


2 R. Ab. 658, 
challenge 130. 28 Aſſize 44. Co. Litt. 158. 14 H. 7. 6. B. Challenge 50. 73. 75. 


Challenge 64. 72. 143. 2 Hale 270. 


[ſhall endeavour to ſhew, How jurors may be challenged on 
We part of the king. And, How on the part of the priſoner. 


And firſt, As to ſuch challenges on the part of the king, 
. It ſeems (f) agreed, That by the common law the eee 
i might challenge peremptorily as many as he thought fit, of 8. p. & en. 


1 jury returned to try any cauſe in. which he was a party. 1 R. Ab. 646. 
4 Comm, 347» 


But this is remedied by 33 Edw. 1. commonly called an ordi- 
ace for inqueſts, which is enacted as followeth: Of inqueſts 
Sh taben before any of the juſtices, and wherein our lord 
4 the king is party, howſoever it be: It is agreed and ordained 

) the king and all his counſel, that from henceforth, not- 
| | „5 TS 6 with- 
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Lm] 4 Stat. Tr. 


: OF CHALLENGES. BY 


cc withſtanding it be alledged by them that ſue for the ki 
„ that the jurors of thoſe inqueſts, or ſome of them, be 
« indifferent for the king, yet ſuch inqueſts ſhall not re 


J 4% 
| 2 5 


& untaken for that cauſe; but if they that ſue for the ya pe 

« will challenge any of thoſe jurors, they ſhall aion of t jul [n 

& challenge a cauſe certain, and the truth of the ſame c w allo 

© lenge ſhall be enquired of according to the cuſtom of 33 He 

£6 court.“ : TS | Fg any 

fs] Moor 393. Sed. 3. It ſeems to be clearly ſettled [g] at this day, that 0 
S. A C 162. ftatute being general, extends as well to all criminal caſcs as ci &; fo 
Summary 259. However if the king challenge a juror before a panel is , b 
r. _ uſed, it is [h] agreed that he needs not ſhew any cauſe of iſ © 

| Cited to other Challenge till the whole panel be gone through, and it app nt | 


parts of this that there will not be a full jury without the perſon ſo cl 


ſeclion. Yet lenged. And if the defendant, in order to oblige the kin li no o 
ec. = ſhew cauſe, preſently challenge outs paravaile [i], yet it . 
takes fer he been adjudged that the defendant ſhalb be firſt put to ſhew Worm 


queen in' 

Throckmorton's 
trial. 1 Mar. 1 State Trials 48. [h] 1 Ventris 309, 310. S. P. C. 162. 2 State 
744. 3 State Trials 52. 869. Skinner 82. Summary 259. 2 Hale 27x. 4 Comm, 
[i] 3 State Trials 52, Raym. 473, 474. Skinner 82. See 3 State Trials 4. 4 State 


his cauſes of challenge, before the king need to ſhew any. 
” 5.6. 


1 
lane [ 


177. 407- I matte 
6223 . a f | : - KK. 4s | 
[k]z Ruſhw, Sect. 4. As to the ſecond point, vg. How jurors may {en by ( 

Ale of 


. challenged on the part of the priſoner : Having premiſed tha 
Moor 621, 622. [K] peer can take no challenge to any of his peers ; and tl 


Co. Litt. 156. here ſeveral are tried on a Joint [1] denire, a juror challeng 


1 Stat. Tr. 164. ih). 


ke of this 


265. and drawn as to one, cannot but be drawn as to all. | 
Tr. p. pais c. 9. | = _ 
2 Hale 275. [I] Sup. c. 41. ſect. 9. Strange 1023. Rex v. B. of Worceſter, K. 0 2 


| | | , ? 


+ And that by 24 Geo. 2. c. 18. © No challenge ſhall be chal] 


<< taken by a peer or lord of parliament, to any panel of ju 


c for want of a knight's being returned in ſuch panel, ! ; rule 
4e any array quaſhed by reaſon of any ſuch challenge taken all A 


that time.“ ; | | * 

I ſhall farther endeavour to ſhew, How jurors may be cht 
lenged peremptorily ; and, How they may be challenged | 
cauſe. 5 


As to. the firſt particular, . How jurors may be challeng 
peremptorily : Havin Pr emiſed that the priſoner muſt take 4 


I | | | 
[ſm] even in ſuch caſes whereln 


05. L a 
x Stat. Tr. 601, ſuch challenges himſel 
_— Tr. 743, may have counſel. 

4 3 E 


2 


J ſhall endeavour to ſhew, In what caſes a rene 5 
lenge is allowable ; and, How many jurors may lo 
lenged. | DT IR Ct 0 


by OF CHALLENGES = 


Wc. As to the firſt particular, I take it to be agreed, 3 
emptory deer dae wes allowable by the — — law, (SITS Lüt. 

ul [n] capital caſes both upon indictments and [o] appeals, = ve 

w alſo in Ip] miſpriſion of high treaſon z but it was enacted (o) Moor 12, 
Hen. 8. c. 23. ſ. 3. "That it ſhould not be allowed Bendl. 42. 
any caſes of high treaſon, or miſpriſion of high treaſon.“' 9 H. 5. 7. 

eo! know that any ſtatute hath revived it to the latter of on & 7 25 
i; for it is ſaid that the ſtatute of 1 Ph. & Mary, c. 10. B. Challeo. co 
i, by reſtoring the old courſe of the common law as to 14H, 3. 7. 


th of treaſon, has revived [q] ſuch challenges as to treaſon, B. Chall. 74,75; 


ry þ ot [r] extend to miſpriſion of high treaſon, 7 H. 7. 2. 
* / (p) 3 Inſt. 27. 


In po other caſe that is not capital, 2 State Trials 254, (q) 3 Inſt. 227, S. P. C. 
Fitz. 1 Anderton 107, 108, Co. Litt. 156, 2 State Tr. 764, & c. But this is made 
here Savil 57. (r) Sup. c. 255. ſect. 145, 4 Comm. 347. Yet 3 Inſt, 27, a. it is ſaid 
or miſpriſion of treaſon one may peremptoriiy challenge 35. | 


ny. | | 
tate 47,6. It hath been anciently (s) adjudged, and is bolden (9 F. Chal. 163. 
mm. 3 dy (t) Staundforde and (u) Coke, That a man ſhall have 6 2 9 a 


5 2 3 f 5 41 F 
ne peremptory challenges on an iſſue joined upon colla- t che fare 
matter alledged in avoidance of an outlawry fur a capital point is made a 
* as he may on the general 1:\ue : But the contrary is quære S. P. C. 
n by (x) Hale, and is ſaid to have been (y) adjudged in 158. ER 

aſe of Ohey-and Berb/iead - <0} Co. Lak 

ed tha e of Oley and Berijiead (19. | | 67 

(x) Sum. 259. 
167. (y) 1 Lev 61. But he other books which report the ſame cale take no 
of this point, 1 Siderfin 7. Kelynge 13. (1) Charles Ratcliffe had been convicted 
ſitreaſon; and in B. R. Mich, 20 Geo. 2. upon a collateral ii ue that he was not the 
pxrlon, a pere mptory challenge was inſiſted on, and refuſed by chief juſtice Lee. 1 
+ 6,—Vide Foſter 42. and Johnion's Cale, ibid. 46. 5 


{ball ). As to the ſecond particular, is, How many jurors (2) Co. Litt. 
72 ſechallenged peremptorily : It ſeems to have been the ſet- 1856. | 
(2) rule of the common law, wherever ſuch challenge was 38 bs 
ket ſe, to uTer the priſoner to challenge as many as he thought 14 H. 3. 7. 

K the number of three full juries, 1. e. not amounting to B. Chall. 70. 
a thirty-five, But if a criminal challenge more than 24, 75. 217. 
be Mer, (a) it ſeems the more prevailing opinion that he m_ I 
gel Ie dealt with as one that ſtands mute. | 3 fl. Chall. 

211. 

6. 17 Kd. 3.23. Ah. B. Chall. 10g, Trial per pais, e. 9. S. P. C. 157, 158. 
Wks cited, e. 30. ſect. 2. Lamb. b. 4. c. 14. ſays that it was doubtful at commo 
men) might be er allenged. (a) Sup. c. 30, ſe, 2, | 


5 Eis enacted by 22 Hen, 8. c. 14. ſ. 7, made per- (b) B. Chall. 


1 & Hen, 8. c. 3.5 That no perſon arraigned for any 4 4 
ws e murder or felony, be admitted to any peremp- 269. | 

> enge above the number of twenty,” But it ſeems , Joſt, 227, 

dec That 1 & 2 Ph, & Mary, c. 10. which reſtores the Vide ſupra ſe. 


" 1 common law as to trials of treaſon, has revived 5 and C. 25+ 3 
"age of thirty-five in trials of petit treaſon, 8. P. C. 188. 


— 


Co. Lit. 156. 
4 i ſeems to have been holden by Sir (c) Edward (e) 3 Inſt. 27 
o Challenges more than twenty upon an ar- 4 Comm. 30. 


1 raignment 


582 : DF CHALLENGES. . 


46. 
(e) Sum. 260. 


| C8) Sup. c. 33. number. To which may be added, That e is more ei 


challenge ſhali be duallowed or prevented, and, being null from the beginning and n 


regularly ſworn. 4 Comm. 348. * 


niignment of felony, ſince the above - mentioned ſtatute of 
(8) vide e. 30. Hen. 8. ſhall (d) neither forfeit his goods, nor have juden 
ſet. 19. olf death, nor of pain forte et dure, but ſhall only be oyer-ru 
Staund, Prer. as to his challenges ſo far as they exceed twenty, and put up 
his trial. But this ſeems to have been doubted by Sir Mat, 
Sed vide 2 Hate (e) Hale, and the contrary is holden by (f) Crompton, 
270. 345. 399. ſeems more agreeable to the moſt natural conſtruction of 
(f) Crompton Hen. 8. which ſeems to have intended no alteration as to 
114 nature or effect of peremptory challenges, but only as to tl 


8 . 8 mon than for (g) ſubſequent ſtatutes, which take from felons 

"il benefit of clergy, (h) expreſsly to exclude thoſe who challe 
(h) Vide ſup. more than twenty, which would be needleſs if their chal, 

c. 33. ect. 27. wire only to be over-raled, and did not ſubject them to j 
- ment of (i) death, &c. FL Os 


38. 
11 Coke 31, 32. 


6. | 
8. P. C. 126. (i) Vide c. 33. ſect. 20. The words of the ſtatute are, „ That he be 
« admitted to chalienge, &c.” the evident conſtruction of which is, that any fy 


in fact a challenge, it can juh'ect the priſoner to no puniſhment ; but the juror ſha 


— 


(k) Co. Lit Sec. 10. As to the ſecond particular, vi. How juron 
1:8. © _. be challenged for cauſe: Having premiſed that it is a (k) get 
F. Chall. 128. rule, That wherever (1) the king 1s a party, as he is ine 
3 Stat. Trials (m) indictment, and in ſome fort alſo in (n) appeals of fel 
oat; IR he who takes a challenge for cauſe muſt ſhew it preſently, 
9 : 4 ſhall not have time till the panel is peruſed, as the king 
38 Aſlize 5 where he takes a challenge; as hath been more fully it 
1 Siderfin 244. fect. 3. and having alſo farther premiſed that after a pr 
Cont. 19 Aſſize hath \oropany le a juror for cauſe, and his cauſe hath been 
6 allowed, or found againſt him, he may (o) challenge the 


105, 3 Challe juror peremptorily, before he is (p) ſworn. 


(1) Except in : 

inqueſt, F. Challenge 105. 107. 2 R. Ab. 659, 660. Im) That cauſe muſt be (i 
pretently on indictments. Coke Litt, 158. 1 Siderfin 244. 1 H. 8. 1. Ab. F. Chal 
70. Skinner 82. (n) That cauſe muſt be ſhewn preiently in appeals. Coke Lit t requit 
This is left a quzre S. P. C. 162. (o) Coke Litt, 168. 37 H. 6. 8. Ab. F. Cha 1 
43. B. Challenge 86, Cont. 10 H. 4. 9. Ab. F. Challenge 180. (p) Videſop. ſec 


I ſhall endeavour to ſhew, What ſhall be a good chal 
of a juror, in reſpect of his honour or inſufficiency ; and, 
in reſpect of his indifferency. | | : 


le provie 
Mi treat 


And firſt as to the challenge of a juror for his honour ( 
{q) Co. Litt. ſufficiency z having premiſed that it is agreed to be a 
. UP challenge of this kind that a juror is an (q) alien (r), u 
ch. 6. ſect. 14. OT (8) villein. | 1 
14 H. 4. 19. f | | 5 ; 
B. Challenge 43. F. Challenge 91. 2 R. Ab. 656. Calvin's caſe 18 b. (r) Coke 
187. 172. Litt. ſect. 259. Vide ) & 8 Will. 3. c. 32. [s] 2 R. Ab. 657. Co 
156, 9 Edw. 4. 16. 26 Aſſue 28. F. Challenge 135. B. Challenge 64. 3 : 
contrary is holden in the vear-book of 10 H. 7, 20. Ab. B, Challenge 220. an a 
by the reporter and Brook. | g | 


by OP CHAL LENGE Ss. 


Bk. 1 i 
25 hall more fully endeavour to ſhew, Firſt, Where peerage is 

te of ande of ch : f 

| «1 cauſe of challenge. Secondly, Where the want of free- 

den GW: Thirdly, Where infamy. Fourthly, Whether old age, 

errang , or non-reſidence, in the county, be in any caſe a good 

put up . hallenge. 1 | | 

Matth ple of S | 340 

ton, z 11, As to the firſt particu'ar, gie. Where a peer- (g) 

Fr. 3 a O i 48 Aſſize 6. 

on of good cauſe of challenge, —It is (5) agreed, That if a 48 Fd. 3 30. 

as to de returned on a Jury and bring a writ of privilege, he ſhall B. Chl-18. 37. 

09 diſcharged, Alſo it ſeems to have been (t- holden, that even 3 | 

4 en ſach a writ he may either challenge himſelf, or be ; 5 1 . 

ons aged by the party. Quœre. Moor 967. 

challe \'S | | Reg. 179. 

challe . 8.168. (t) 22 E. 3. 18. F. Chall, 119. 2 R. Ab. 646, but his notes are not 

n to knated by the books at large. Co. Lit. 157 9 Coke 49. 27 H. 8. 22. Con. 35. 
6.46. B. Challenge 8. Finch 506, 6 Coke 53. F. Challenge 44. 1 Jones 153. 
V Lios. Vide 3 Bac, Ab. 260. 172 

it he be Ef | i 

any fy | | | | | 

wy u. 12, As to the ſecond 1 viz, Where the want () Yu Raym. 
ſeehold is a good cauſe of challenge. It ſeems to be admitted 719, - 


. Vent. 266. 
[the ſtatute of 21 Edw, 1. de his qui ponendi ſunt in afj}ts, and ine, aa 


Jurors phy the regiſter, That at the common law there was no (u) (x, Ke lw. 46. 
(FE bl that jurors ſhould have any freehold as to inqueſts 54. 92. 
in ins r juſtices in eyre, or in cities or burghs, as hath been = — Hh 
of fel fully fhewn, chap 25. ſect. 21. Alio it ſeems (x) d che nest ihres 
ently, rl, That the common law doth not require that a juror jetters, Lit. ſect. 
king d in any caſe have a freehold of any certain value; and 464. and 2 R. 
il TP tis ground it hath been adjudged, That a freehold worth Ab 647, 8 
a pn 10) 20:, or (2) 5s. or even (a) a penny, is ſtill a ſuf- v1 7 pe q» 
h been er qualification for a juror in ſuch caſes as are not within % f 
ze the tlatutes which require a freehold of a greater value. Alſo R. Chall. 189. 
| th been (b) adjudged, that the common law did not require 19 H.6 9. 

tt juror ſhould in any caſe have any freehold, But this 3b. F. Chall. 
oft be ONT" only contrary to what ſeems implied by all the authori- i; Chall. 60 
k. chi one cited, which, in faying that the common law did , H. j 13. 
wy | require a freehold of any certain value, plainly ſeem to B Chall. 152. 


ſop. {ec 
d chal 


ole that it required ſome freehold, but it hath been alſo 10 H. 6. 18. 
mndifted by many expreſs (c) authorities; agreeably to 8 _ AS 
Ch it ſeems to be (d) ſettled at this day, that the want of (2) . cat 
old is a good challenge of a juror in all caſes not other- 71 

provided for by (e) ſtatute, and conſequently in a trial for fs Chall. 32, 


Ptrzafon in London as well as in any other county, (b) 28 Aſſ. x5 


Ab. B. Chall. 


(a) Keilway 46. 


3 7. 13. 3 St.- Tr. 138 to 140. Vie 16 U. 7. 14. 7 H 6. 44. Ab. F. Chail, 24. 
u. 5 It ſeems to de holden that by the common law it 1s a challenge only to the 
E (e) Cro. Eliz. 413. Trial pet pais c. 9. 3. H. 4 4. Ab. F. Challenge 78. B. 
1 3% 4 H. 4. 1. Vide Keilw. 34. Coke Lit. 156, 15). 2 R. Ab, 647. 7 H. 
4 0 Challenge 34. F. Challenge 38. 21 H. 7. 29. Ab. B Chall. go. 10 H. 
which -em* taken for granted that if{ues in all cafes are to be returned vpon jurors, 
1 49 it ſeems to be implied that they ought to have land. &c. (d) 3 State Trials 
Ante Trials 874. 6 State Trials 88. 245. (e) Vid e intra, ſect. 19, &c. 


* 1 % - 4 
2 3 — 8 . 
22 — 8 ä 3 * Ko 4 F — ” 
© RR — — po 4 bo : 
: — G oy 
< po . 2 a — —— —— : 4 — 8 S © — r 7 —— * — _ Io 2 2 k — 
— TEE * — — 9 2-ſ.kᷣ. — — EERRSY — on N : 6 1 - N - : b —— 2 N 
<Q 7 Pe > _ = m2 — - a — 5 —— . — = — 
1 — — — nq—gen K — —— — oth - — > 
= r << : A * — p 26 7 2 — — — _ 2 * raw, — * — NI * - - > 
8 „ +. — VI = "_s ” ö . * — ES —— 2 - p - . 0 8 I 9 a” wig — Ie IP - OT III < . 
* 4 r * 0 2 — * — n W ts — * . : 
= PX C hes * re . 0 = . 2 5 4 * - — — * 2 — — 9 « — - a — — — 2 2 = . — —— 
A — 1 > P = $ _ 4 . A = "m_ a = - ” . * — * — . — - Be — > 22x. x Fa CE === W "IS WS ce — 2 3 - = 
4 : 8 . Fon hue: — on: — — l - 4 264 . 2 7 L - — A ; — FX F [ne een =I 3" r = . I — — = — — — —— 1 
— 8 — 2 8 * "4 — 4 . G — — 5 3 2 n 2 4 eon * 5 7 85 r b 2 4 — 4 \ K 1 — 4 == * - = - * 4 8 
9 PT — 2 Bas * . „ . — Dc > oe — — Has, "i — 2 8 5 a 5 e 1 2 — 2 * Ms "I IT? 2 IT. 2 — ET I 2 2 2 
c * — 2. — a * 8 A 2 7 4 22 n 4 — - x4 - TI 22 Kart > 4 gre ———_ U T 1 9 
2 : = — —— — — — — * = — - wee ou —— — — — FIX: PPP = n — . — = 2 1 — 
5 _= = 1 


P p 4 Sed, 


4% 
TY . 
— „„ — 


— - — 2 1 = — 
AFC Rb DCA. «AAAS. K — er Lact. — 
—_ = 2 5 4 


- 2 


F. Call, ay freehold, the meaning is fully ſatisfied, by: his having the 


born 
[f] keilw. 46. _ Se&, 1 1 But it ſeems, agreed, that wherever the lets 


9. b the common or ſtatute law require that a juror, ſhould ha 


* 45 
Mat the 


woch 
ant 


13 H. J. 7). iuſe of a fiechold; and that it is not material Whetbei he unable, 
s Edw. 4. 7. it in his own or his (g) wife's right, or whether it be 0 als of 
B. Chall. 165. ſolute or upon condition, or an eſtate of inheritance, or bers to 
7 5 on (i) for term of one's own or another's life, ſo that it be in une u 
15 H xt ſame (k.) county, wherein the ſuit is brought, and actually ynbot e. 
S. P. C. 160. tinue in the juror (I) till the time when he is ſworn, | | uſe © 
B. Jurors 14, 5 5 5 | | | * 
() F. Chall. 27. | : 1 62 . 1 
9 H. 7. i. B. Chall. 157. 12 H. 7. 4. B. Chal). 160. Co. Litt. 186. (h) Co, led as 
356, Keilw. 167, 168. 2 R. Ab. 648. con. 7 H. 4. 1. F. Chail. 158. But Bre 1 6 
abridging this caſe in title Challenge 53, ſays quod mirum. (i) 9 H. 7. 1. 12 h. 8 
B. Chal'. 160. Co. Lite 156. B..Cha'l. 157. See F. N. B. 14. 16. [K] 9 H amm 
B. Chall. 187. Co. Litt. 157. Raſtal 18. 19 H. 6. 9. [I] 12 H. 7+ 4. B Chall. | 
Coke Litt. 157. 7 H. 4. 1. Ab. F. Challenge 158. 185 | ; M5. 1 
| [4 2 nude 
[m] vide c. 25. Sed. 14. It is enacted by the (m) ſtatutes of Weſtminſte ne w 
1. 21, 22.30. C. 38. and 21 Edw. 1. de his qui ponendi ſunt in a fhſis, that E 
Jo] 2 Iaſt. 448. ſhall be put in ailizes or juries, except in cities, burgh 1 del 
r trading towns, who have not tenements to the yearly vaude! 
106. B, a 408. &c. But it ſeems to have been (n) generally agreed th b A 
3H. 4.4 Juror can neither be challenged by the parties for being perfor 
Ab. B. Chall. turned contrary to theſe acts, nor alledge ſuch matter hi by th 
32— for his diſcharge, but muſt take his remedy. by action again nne, 
ks; 1 7 - ſheriff, or by writ of privilege for his diſcharge. 8 ahh, 
2 St. Tr. 744, But 38 Aſſize 19. is contrary. | =z 
| | | | ce 
Seck. 15. It is farther enacted by 2 Hen. 5. c. 3. mo 
*© no perſon ſhall be admitted to paſs in any inqueſt upon len), 
of the death of a man, nor in any inqueſt betwixt pa des, 
« party in plea real, nor in plea perſonal, whereof the do. 
© or the damage declared amount to, forty marks, if the f euta! 
| 5 perſon have not lands or tenements of the yearly valut 
(1) Extended by ee forty ſhillings (1) above all charges of the ſame ; fo tu : 
"7 * e. 6. < he challenged by the party, that any ſuch perſon ſo knight 
85 7 : nelled in the, ſame caſes, hath not lands or tenements of bay 
yearly value of forty ſhillings above the charges as afore is ſal a 
| ST 1 | | el, 2 
(o) Keilway 92. OC-ct, 16. It hath been (o) adjudged, that this ſtatute e 
16 H. 3. 54 tends as well to a col lateral iſſue, as to the general one, ab 
5 Ab. 647, not to an indictment or information for a crime not (p) chi tz 
(pC. Elz. 413. for the words are, Upon trial of the death of 4 man, 5 
Raymond 485. © in any inqueſt between party and party in plea real of g 7 
„ 44 ſonal, Sc. N ut 
: n 8 | Wem li 
(a) Vide Sup. Se. 17. It ſeems (q) agreed, That a c que uſe ol! "ij 
S. 5 - "tp freehold in the ſame county, of the yearly value of wo any 
Arc“ good juror within this ſtatute. And ſome have (r) ho . 
232 => 6 | find dem |; 
Jurors 14 in an abridgment of the year-book of is H. 7. 13. pl. 1. But! do not f the fan 


point in the books at large, T 


pi: 


wt the law is the ſame as to a feoffte of ſuch land in truſt | 
> nocher, or a (s) remainder- man of a ſtate of freehold ex- [Cs] Keilw. 168. 
unt on a leaſe for years. But this ſeems not to be main- Lt Vide Keil w. 
Eble, becauſe the ſtatute in requiring that a juror ſliall have ES 8 
of the yearly value of 40s. above all charges, plainly 1 H. 6. 9. 3s 
to intend that he ought to have lands of the clear (t) in- F. Chall. 32. 


4 ne whercof at the time he can expend o much. But a man 36 H. 6. 23. 
: quot expend any thing out of lands whereof he is enfeofſed to : R. Ab. 647. 


bite of another, or wherein he has. only, a dry remainder. 648, 649. 


#7, 18. It hath been (u) adjudged, that this Statute is re- (u) 3 St. Tr. 


Co. Als to treaſons by 1 (X) & 2 Ph. & Mary, c. 10. which 135 to 140. 

at " wb: © that all trials for treaſon ſhall be according to the IG 25s 
9 K ; COMMON law, | 143, 144- 

Chal | 


ra. 19, It is recited by 23 Hen. 8. c. 13, © That trials 
uders and, felonies in cities, boroughs, and towns cor- 


nine: within this realm having authority to proceed in the 
that therance of ſuch offenders, had been oftentimes: deferred 
bur elayed, by reaſon of challenge of ſuch- offenders, for 
value & of ſufficiency of freehold, to the great hindrance of juſ- 


ed H And there upon it is enacted, That every perſon and 
being perſons being the king's natural ſubje& born, which either 


er h1 by the name of à citizen, or of a: freeman, or any other 
gun me, doth enjoy and uſe the liberties and privileges of any 


ch, borough or town corporate where he dwelleth or 
mketh his abode, - being worth in moveable goods and ſub- 
ſance to the clear value of forty. pounds, be admitted in 
of murders and felonies in every ſeſſions and gaol-de- 
lyery, to be kept and holden in and for the liberty of ſuch 
ates, boroughs, and towns corporate, albeit they have no 
the e ſrhold; any act, ſtatute, uſe, cuſtom or ordinance to the 
f the f rar) here of notwithſtanding.” | 


ſo thi de. 20. c Provided that this act no way extend to any 
ight or eſquire, dwelling, abiding, or- reſorting in or 
nts of bay ſuch city, &c,”* TY 


&?, 21, Al ſo ſpecial proviſion is made by 11 Hen. 7. c. 21. a 
L4Hen, 8, c. 3. for jurors in London in real and perſonal Vie 1 Rich. 3 
| one, e above the value of forty marks, for which I ſhall refer 35 Py 
p) cal the ſtatutes at large, | | 8 | 


al or | &f, 22. It is enacted by 4 & 5 Will, & Mary, c. 24, 
tat all jurors (other than ſtrangers. upon trials per medie- 
Wning:e ) who are to be returned for trials of iſſues joined, 
u a of the courts of King's Bench, Common Pleas or 
405. Achequet, or before juſtices of Aſſize or i/t prius, oyer and 
nner, gaol-delivery, or general quarter-iefſions of the 
ace in any county of this realm of England, ſhall every of 
en have in their on name, or in traſt for them, within 
lame county, ten pounds by the year at leaſt above re- 
x3, of freehold or copyhold lands or tenements, or of 
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48% 5 oF CHALLENGES B 
- C6. 1. ; 72 | | ? | 
(b) But dy the £5 4 N. or wp ey” of ancient (b) demeſne, or in rents or 1 
common law a *©* all or any of the ſaid lands, tenements or rents, in fee- fn 
freenold in an- “ ple, fee-tail, or for the life of themſel 
CiEnt demeſne cc 5 . MCT "Of ſome othe 
ee ae cam; Fr that in every county in Wales, ( 1) every ſu 
„„ 5 June hall have in the _ county fix pounds by the year: 
0 H. 7.1. pl. 2. leaſt, in manner aforeſaid, above repriſes,”  * ; 
B. Chall. 157. 85 my 29 85 Kg ilelged 
Ca. Lit. 156. _ 1 We 1050 0 MITE ' tel and 
(r) This is the firſt time that copyholders (as ſuch) were admitted to ſc JT | gerſons 
in any of the kings courts, though they had before been d K. N Ha of the t 
fheriffs courts, by 1 Rich. 3. c. 4, and g Hen. 8. c. 13. | Tos, 


43: 
ſpelt" 
p lere 
af the tl 
rſpe! 
F uſes ( 


+ Alfo 
Vb ec 
oe for jur 
ders th 
Aculties 


Sect. 23. But it is provided, “ That it ſhall be lawful 

* return any perſon on a tales in England, who ſhall have f 
** pounds by the year, or in Wales, who ſhall have thre 
pounds by the year in manneraforeſaid,” | 


Vide + Comal. + Alſo it is enacted by 3 Geo. 2. c. 24. f. 18. nade | i 50 
362. ' by 6 Geo. 2. c. 37. That any perſon having an 2 f os 
5e poſſeſſion in land in their own right, of the yearly value 1 b 


ce twenty pounds or ards over and above the reſerved re 
<< payable thereout, ſuch land being held by leaſe or leaf 
« for the abſolute term of five hundred years or more, or fc 
«© ninety-nine years, or any other term determinable on o 
or more lite or lives, the name of every ſuch perſon ſhall a 
may and is hereby directed and required to be inſerted i 
the liſts (in the manner directed hy 7 & 8 Will. 3, c. 3 
and 3 & 4 Ann, c. 18.) in order to their being inſerted in M der: 2 
* freeholder's hook, and the perſons appointed to make ſu Nn 
liſts are hereby directed to inſert them accordingly ; and ſuꝙ ed 64+ 
leaſeholder or leaſeholders ſhall and may be ſummoned n by 


8 when t 


ert. 2 
nd town. 
I fuch e 
weuſtome 
m 0 


«© ſerve on juries in like manner as freeholders may be fu Mey fe 
*© moned-and impanelled to ſerve on juries by virtue of this « ad the { 
<< any other act or acts of parliament for that purpoſe, and bill ict in : 
** ſubject to the like penalties for non-appearance,” former 

+ Alſo it is enacted by 3 Geo. 2. c. 25. ſ. 19. That th = 


*< ſheriffs of the city of London ſhall not impanel or return an bens a 
«« perſon or perſons to try any iſſue joined in any of his m tiy by 
* jeſty's courts of King's Bench, Common Pleas, and Excheque twhtce 
tor to be or ſerve on any jury at the ſeſſions of yer and termine 
« gaol- delivery, or ſeſſions of the peace, to be had or held {a 
the ſaid city of London, who ſhall not be an houſeholaail 
« within the ſaid city, and have lands, tenements, or perſon 
«© eſtate to the value of one hundred pounds; and the fam 
„matter and cauſe alledged by way of challenge, and | Y 
«© found, ſhall be admitted and taken as a principal challengt 
e and the perſon or perſons ſo challenged ſhall and may be © 
*© amined on oath of the truth of the ſaid matter.” 3 

+ And it is further enacted by the faid ſtatute par. 2 
That the ſheriffs or other officers to whom the return 


* of juries doth and ſhall belong, for ary county, cit) or pla 
; N 3 reſpectixel FP 


Bu Wh, OF CHALLENGES, 1 
or N eetively, ſhall not impanel or return any perſon cr perſons () Fer che 


cer v re on 20 jury for the trial of any capital ofence, who qualifications of 
* cha. the we of ſuch return would not be qualified in ſuch jurs: + in civil 
5 ſu pheRive county, city or place to ſerve as jurors in civil —— 4" 5 


ear nut ſe; and the ſame matter and cauſe F 

auſes (2) for that purpoſe s and the ſame mz 1 , 11 
llelged by way of challenge and ſo found ſhall be admit- 18 N 
el and taken as a principal challenge, and the perion or 24, ſec. 18. 
perſons ſo challenged ſhall and may be examined on oath 


1 of the truth of the ſajd matter.“ 


e of th 
+Alfo it is recited by 4 Geo. 2, c. 7. ſ. 3. made perpetual 
Vb Geo. 2. c. 37. that by the very frequent occaſions there 
be for juries in Middleſex and by the ſmall number of free- 
lers that are in the ſaid county the ſheriffs may be under 
(fculties of procuring juries, it is therefore enated, ** that 
il leaſeholders upon leaſes when the improved rents or value 
tall amount to 501. per annum or upwards, over and above 
il ground rents, or other reſervations payable by virtue ci 
# the laid leaſes, ſhall be liable and obliged to ſerve upon juries 
# when they ſhall be legally ſummoned for that purpole.”” 


or fe (et, 24. Alſo there is a ſaving to all (f) cities, boroughs (f) Vide ſ. 14. 
12 ml towns corporate, of their ancient uſage of returning jurors and there is the 


i fuch eſtate, and in ſuch manner as before had been uſed and ga". 


| in 27 Eliz. c. 6. 
ted euſtomed, But there is no expreſs ſaving of any trial con- „ 5 0 
** y to the purview of this ſtatute and made good by ſome & 1) Car. a. 
fu cher; and therefore it may be argued that the trial of felonies c. 3. . 4. 


u towns by jurors worth gol. in goods by virtue of the above- 

ated ſtatute of 23 Hen. 8. is no longer lawful, it not being a 

nal by uſage, but by ſtatute. Yet ſeeing 4 & 5 Will. & 

ry ſeems plainly to have a view to trials in counties only, 

adthe ſtatute of 16 and 19 Car. 2. c. 3. which is penned al- 

dot in the very ſame words, was taken (g) no way to alter the (g) 1 Vent. 366. 
mer method of trials in towns, left it ſhould cauſe a failure of 

ſlice ; and it being generally impracticable to get a ſufficient 

under of ſuch freeholders as the ſtatute requires in towns, it 

lens a reaſonable conſtruction of 4 & 5 Will. & Mary that the 

{tial by 2 Hen, 8, ſtill continues lawful as before. But it 

kth been (00 agreed. That for trials in London for hig' trea- (h) 4 St. Tr. 
in, every juror ought to have ſuch freehold or copyhold as is 286. and in 
quired by 4 & 5 Will. and Mary. | f Francis's Tri. 


on! | 
; | 7 
1 tet, 25. As to the third particular, vis. Where infamy is (i) Co. Lit. 188. 
eng good cauſe of challenge. It ſeems that it is a good challenge a1 H. 6. 30. 
: " 4Juror that he is (i) outlawed, or that he hath been (k) ad- 11 H. 4. 41. 


Riged to any corporal puniſhment whereby he becomes infa- 8 
nous, or that he hath been convicted of treaſon, or (1) felony, ;. Chali. yg 


20 

nin c. Fei. Proceſs 205 

lad M4 34 Trial per pais. c. 9. (k) Co. Litt. 6.156. Trial per pa's, c.g. (1) Co. 
el zd. 2 Bulft. 154. 2 St, Tr. 521 40 524, Trial per pais, c. 9. Con. 1 Lev. 263. 


| 
1.45. 


* 


588 oF CHALLENGES id: 
( BraQon lib. or (I) perjury, or (m) conſpiracy or-of (n) forgery on 5 Eliz Ao 
4. C. 19. ſet. 2. 14. or attainted in an (o) attaint for giving a falſe verdict. - | mM 

85 __ 4. C, it hath been (p) holden, That ſuch exceptions are not ſalved 4 ay 

Tod per-pge > pardon, And it was anciently (q) holden that excommuni * be 

c. 9. tion was alſoa good challenge. Vet it (r) ſeems that none of t 5 

(m) See b. 1. e. above- cited challenges are principal ones, but only to the | eo 

72. ſect. 9. _ your, unleſs the record of the outlawry, Judgment or conyi E 


Co. Litt. 6. 158 


It ſeems to be 


tion be produced, if it be a record of another court, or the ter 
holden, That &c. be thewn, if it be a record of the ſame court, 


qds.10 re 
the conviction | | 1 1 5 
tor co ſpiracy ought to be at the king's ſuit, But 33 H. 6. 55, B. Challenge te, Ab. B, 
Challenge 41. make no ſuch diſtindtion. (n] Coke Litt. 6. and the reaſon leems to | 
becaule the ſtatute is expreſs, that the offender ſhall be ſet on the pillory, &c, but it n be. 2 
ad udged 33 H. 6.55. Ab. F. Chall. 4x. B. Chall. 15. 2 R. Ab. 649. That a « Hh 
viction on, 1 H. 5. 3. was not a good challenge to a juior, becauſe it was not a convicti Gallon 
on an ation at the common law, Vide 44 Ed. 3. 39. F. Deci. tant 11, 12. (o) 8 pe indie 
the authorities under the precedent letter. (q) 2 State Triale 521 to $24. 2 Bullirg al 293 
154. 2. Hale 278. Vide-c. 37. ſet. 48 to 53. (q) Co. Litt. 158. (r) Co. Lit. 157. qpirticul 
H. 6. 55. 43 Aſſize 46, 8 H. 5. 11. 21 Ed. 4. 74. 2 R. Abr. 649, 650, 658, 33 
6. 1. B. Challenge 15. 147. 4 Comm. 363. 1815 . 
=: Sec. 26. As to the fourth particular, viz, Whether old ap "The 
5 cr ſickneſs, or non-refidence in the county be in any cafe „ 
(%) 2 Inſt. 446, good cauſe of challenge of a juror: I take it to be agreed, T 1 
4472, —_ Ba notwithſtanding the (s) ſtatute of Weſtminſter 2, c. 38, be e 19 277 
d 8 105, prefs * that neither old men above the age of ſeventy yea. 5 
Reg. 179, 180. nor perſons perpetually ſick, nor thoſe who are infirm at iii. 
(v) 2 State Tr. time of their ſummons, nor thoſe who do not. reſide in th : 
744. | 5 county ſhall be put in juries, or in the leſſer aſſizes;“ a 
z init 445 therefore ſuch perſons may ſue out a writ of (t) privilege ili, 
Ry 7 & 8 Will. .. . 7 37 
3. c. 32. Infants their diſcharge, grounded on this ſtatute; yet if they be. bs for 
dade! 21 are ex- actually returned and appear, they can neither be challenged by! 
emptied from the party, nor excuſe themſelves from not ſerving if there be ni tent 
juries. , _ encw wichout them, | | bo (with 
4 Comm. 364. 8 . or { 
Se7.27. As to the fecond point, wiz. What ſhall be a goo . 
013 Af ks challenge. of a juror in reſpect of his indifferency; It is eee 
es. 35. preſsly enacted by 25 Edw. 3. c. 3. which ſeems to have bee i en 
N. Chall. roz, made in (x) affirmance of the common law, That no 1ndiQtc 
107 4 ſhall be put in inqueſts upon deliverance of the indictees oP: 
8. P. C. 188. felonies or (y) treſpaſs, if he be challenged for that ſam _ 
i) Ee 7 © cauſe by him which is ſo indicted,” And this exceptio! . 
At. B. Chat, àgainſt a juror that he hath found an indictment againit the party | 
166; tor the {ame cauſe, hath been adjudged good, not only up0 be. 1 
T. Chall. £3. the trial of (z) ſuch: indictment, but alſv upon the trial te th 
baden 0 be o another indictment. or action (a) wherein the ſame mat Wim 
= * ter is either in queſtion, or happens to be material, thougi en 
ref pat. not directly in iſſue. en {+ 
(2) 2 St. Tr. | | . | - T Conſt 
379. 4 St. Trials 186. In the year-book of 40 Aſſ. 10. Ab. B. Chall. 142. An in 
ſictor being returned on the petit jury and giving a verdict, was fined becauſe he did nob . 
challenge himſelf, Yet 27 Aflize 13, Ab. B. Challenge, 120, and F. Challenge 137 5 | he l 
i= not all»wed- to be a principal Challenge, even upon the trial of the ſame indiament. (4) * 
8 H. 4. 2. Ab. B. Challenge 42. F. Challenge 79. Co. Litt. 157. 1 Siderfn 24. .“ 


R. Ab. 649. 
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OF CHALLENGES. 559 


0. 28. It hath been allowed a good cauſe of challenge (b) 1 St. Tr. 
ke part of the ,priſcner, That the juror (b) bath a claim to 592. 
nrfciture, Which ſhall be cauſed by the party's attainder or (©) 2 i 400 7. 29. 
ion ; or that he hath declared his (c) opinion before- ; ane or 
Ll that the party is guilty, or will be hanged, or the like. Yet 18. and ruled 
ah been (d) adjudged, That if it ſhall appear that the ju- That the pri- 
made ſuch declaration from his knowledge of the cauſe, ſoner ſta'l not 
Int out of any ill-will to the party, it is no cauſe of chal. Camus Juror 


concerning fuch 


we, = matter on a Vai 
dire, becauſe it 
F. Chall. 100. (d) 7 H. 5. 


2 R. Abr. 657. Vide 49 Edw. 3. 


%nrepoach. Vide 49 Edw. 3. 1. Ab. B. Chall. 28. 
W. B. Chall. 55. F. Chall. 22, 20 H. 6. 40. 
d. B. Chall. 25, F. Challenge 1co. 


. 20. But it hath been (e) adjudged to be no good cauſe (e) Kelynge 9. 
tll-nge, that the juror hath found others guilty on the 4 St. Tr. 141, 
A indictment 3 for the indictment is in judgment of law 78. 

ml againſt each defendant, for every one muſt be convicted 

qpcicular evidence againſt himſelf, 


&, 30. It hath been (f) ruled to be a good challenge of (f) 2 St. Te, 
n, on the part of the king, that he hath given his dogs the 738. 
pe of the king's witneſſes. | | 


g. 41, It ſeems to be (g) ſettled, that where the king is oat Lit 

ty bz may take either a principal challenge, or to the 4 H. 7, x, 

ir, | F. Chall. 63. 
44 Edw. 3. 38. B. Chall. 22. 2 R. Abr. 646. 


kt, 32. It is (h) ſaid, That the ſubject cannot take a chal- Ch) F. Cball. 
for the favour againſt the king, becaufe every one 1s Mao Dow 
ul by his allegiance to favour the king. But if (i) no more TR At 150 


| i 2 R. Abr. 646. 
nent by theſe books, than that ſuch a challenge is not 4 H. 4, 8. N 


Without ſhewing ſome actual partiality in ſuch ſheriff or Tr. per pais, 
k, or ſome particular cauſe in reſpect whereof the king may c. 9- 
lence them, it ſeems not clearly ſettled how the king in 3 - Tr. 235. 
Ielpett hath a greater (kx) privilege than the ſubject, which 3 Tr. 664. 
It ems agreed (1) that he hath. C. Elz. 663. 

; (i) 2 R. Abr. 
Mp, 1 Ventris 309, (k) For in the year -book of 20 H. 6. 40. ab. 2 R. Ab. 641. 
Khelden in the caſe of the ſubject to be no cauſe of challenge, that the ſheriff hath 
b tgainſt the party without ſhewing ſome particular inſtance of partiality, {1) See 

*Cited to the other parts of this and the next ſect ion. | 


15. . It hath been (m) ſaid to be no principal challenge (m) F. Chall. 
© the king is a party, that a juror is of the king's livery, Ag 
immediate tenant 3 but it is ſaid, That a challenge for n 3 


2 R. Abr. 646. 
But theſe It is ſaid gene- 


5 keming to be unſettled, I ſhall leave them to he far- rally in ſome 
Funkdered by others. — And for other matters relating to books, that it js 
a good challenge 


= ES of a juror that 
|, dag 's menial ſeryant, or a valet of the crown, Co. Litt. 166. F. Cor. 63. Tr. 


| 3 2 R. Abr. 646. But 3 St. Tr. 235, 236, 4 St. Tr. 70. And jr other 
B. Chall. 154, 4 H. 7. 3. Cro. Eliz. 663. (u) Vide ſup: 


8 Guſe ought to conclude to the (n) favour, 


1 centrery is ruled, 


challenges, 


nn tg tes as ry OR 


r 1 
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(o) Co. Litt, 


x57, 158. 


Tr. per pais, c. 9 


2 R. Abr. 635 


Cp) F. Inqueſt. 
. | 


3 Edw. 4. 11. 


tg} Cro. Eliz, 
272. 
Vide Summary 
260, 261. 


(cr) C. Eliz. 272. 


(s) C. Elis. 


272. 641. 


ft) Sum. 260. 
. F. C159. 


(u] Daliſon 22. 


Dyer 144, 145. 


3 laititute 27. 
Summary 260. 
(x] Vide Sup, 
CG 13.132. 


F. Trial . 


OF CHALLENGES. 
challenges, being not ſo proper for this treatiſe, I ſhall rc 


the (o) books which more particularly treat of them. 410 
to 666. | | | | - 
An» now I am in the ſecond place to conſider the lea ii 
of challenges, ſo far as it particularly relates to Aliens. Inde 
Sect. 34. It is enacted by 28 Edw. 3. c. 13. ſ. 2. int, 
* in all inqueſts and proofs, to be taken or made amonſt * ned 
* and denizens, be they merchants or (p) other, as wells b 
*© tore the mayor of the ſtaple as before any other jutic Mi" 
© miniſters, although the king be party, the one half o 
«© inqueſt or proof ſhall be denizens, and the other he ir. 
* aliens, if ſo many aliens and foreigners be in the to be 
place where ſuch inqueſt or proof is to be taken, that b ſite, 
66 parties, nor with the parttes in contracts, pleas, or pected, 
*« quarrels, whereof ſuch inqueſts or proofs ought to be tal pier 
* And if there be not fo many aliens, then ſhall be oliI** 
«© ſuch inqueſts or proofs, as many aliens as ſhall he fo 
“e the ſame towns or places which be not thereto parties nn 
* with the parties, as aforeſaid, and the remnant of deni e 
„ which be good men, and not ſuſpicious to the one pa be form 
* tothe other.“ | | Jowden 
Sect. 35. It is declared by 9 Hen. 6. c. 29. that the 
recited ſtatute of 2 Hen. 5. which requires that jurors it det, 
rain caſes ſhall have tenements to the yearly value of 405. to king 
ve be no wiſe prejudicial to this ſtatute of 28 Edw. 3. nd: 
< tend itſelf but only to the inqueſts to be taken between i U 
„ zen and denizen.” Alſo it ſeems agreed, (q) That the th: 
ſequent ſtatutes which require that the jurors ſhall have 
ments to a greater value no way repeal the faid ſtatute rt 
Edw. 3. Yet it ſeems, (r) That the Engliſh half of the 
ought to have tenements co the ſame value as in other 4 
And it hath been (s) adjudged, That the words guten oil” of 
 haheat quatour libralas terre, Sc. ſhall be applied to the up 
only. = | | | 
Secß. 36. It ſeems (t) agreed, that there 18 no need the E. 
of thoſe who find an indictment againſt an alien ſhou Hh 
aliens. | 
Se. 37. Alſo it hath been adjadged, (u) That dete 
ſtatute of 28 Edw. 3. is repealed as to trials for treaſon, | e 
1 & 2 Ph. & Mary, c. 10. which enacts That all try 
« treaſon ſhall be according to the courſe of the common . 
Yet it ſeems that the (Y) king may, if he thinks fit, nl ta, 10 
ſpecial grant to an alien to be tried for treaſon by aJury Vile. 110 
the one half ſhall be aliens. | ml 
22 Edv. 3. 14. 7 
C half 
ors 21 
KG my 


| 
1 * 
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638. Alſo it hath been adjudged [2] that the faid ſtatute (2) 21 H. 6. 4. 
{18 Edw. 3. doth not extend to an appeal, or other action by F. Trial 32. 

l 2 . R 6c - B. Trials 42. 
ven againſt an alien, for the words are, all inqueſts, &c. 8. p. C. 266. 
pern aliens and denizens.“ | "uh \_ Sale ASE.” 

5 But by 27 Edw. 
4, itis enacted, That in pleas between aliens concerning the ſtaple there ſhall be a jury 
ine but aliens. 8. . C; 159. 1 | 


lat. 39. It is ſa holden, That by denizens in this ſtatute (2) B Dea. 4. 
b neant not only thoſe who are born within the king's lige- 
pe, but alſo thoſe who are made denizens by the king's letters 


pet, 


fl. 40. It ſeems to be [b] ſettled, That no alien, whether (b) Dyer 28. 

þ be plaintiff or defendant, can take any advantage of the 136. 30g. 637. 
Ent, unleſs he [c) pray it in time; and that if he have ne- 3 Edw. 4. 11. 
ard to pray it before the return of a common wemre, he can — 2 4. 
iber 3 to ſuch vexire, nor pray a tales or other proceſs g N. Abr. 943+ 


F. Inqueſt 22. 
knedictate linguc. Trials7 t. 


1 Summary 267. 
[Panel 3. Con. 21 H. 7. 32. B. Deniz. 4. S. P. C. 259. *Tis holden C. Eli:, 869. by 
uo jadges agaiaſt one, that though the defendant appear by the declaration to be alien, 
ue common ven:re is well awarded, unleſs a venire de medietate be prayed. (c) For 
be form of ſuch a prayer. Raſt Ent, 7. 158, 159, 264, 265. Dyer 144. S. P. C. 259. 
hunden 2. 2 Hale 271. 3 Bac. Abr. 263, | 


het. 41. It was [d] holden, even before the union of the fd] Dyer 304. 
ko kingdoms under king James the firſt, That no Scot was an Summary 261. 
den within the meaning of this ſtatute, not only becauſe the * ano = 
kick] language is the ſame with the Engliſh, but alſo [e] be- fo, it roms con- 
tuſe the Scots were never reckoned aliens, but rather ſubjects. trary to what is 


es pn admitted in the 
mo argument of Calvin's Caſe, 7 Coke. See 1 St. Tr. 572,573, 48t. Tr. 652, Sc. 


it, 42. Note, That (f) ſome of the precedents for the () Dyer 144. 
nad of a wenire of a jury of half denizens, and half aliens, in e 
prluaace of 28 Edw. 3. mention, that the aliens ſhall be (cy Raſt. 265. 


ll the ſame country whereof the party alledges himſelf; and 10 Coke 104. 


Wen direct (g) generally that one half of the jury ſhall be (h) 3 St. Tr. 3. 


lens, without ſpecifying any country in particular. And this (') a 
lm ſeems moſt agreeable to the ſtatute which ſpeaks of aliens B NY 4 
U general, and ſeems to be confirmed both by late [h] practice, B. Panel 3. 
tte greater number of (i) authorities. | Cot. BI I 


| | By five judges againſt one. 
lect, 43. If on a werire of half denizens and half aliens, the (K) 2 R. Abr. 
return twelve as aliens, and among them ſome who in 642 
Md re not ſuch, it ſeems (k) that the party ſhall not be con- To S. P. C. 
Wed by ſuch return, but may notwithſtanding challenge the 8 
mz for want of a ſufficient number of aliens. 


. 44. It ſeems (I) agreed, That the return of a wenire (1) C. Elis. 818. 


bf denizens, and half aliens, ought to ſpecify which of the 84.18. 


ro . g 
1 we denizens and which aliens, and that a full number of But this being 


ach muſt appe⸗ BY only a miſ- re- 
appear to be ſworn. turn 1s helped 


by a verdict ia 
caſes within the ſtatute of Jeofail:. 
Lech. 
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392 


{m} 10 Co. 104. Teaſonable Im] conſtruction of the ſtatutes which give a 40] 
Cro. Eliz. 30g. circumſtantibus, may award ſuch a ales for fo many denizet 


818. 841. 


ptivilege than a commoner as to having the beneſit of counii 
And chapter the forty-third, ſection the fourth, That a x 
cannot challenge any of his peers. 5 


Sixthly, Whether a peer can waive a trial by his peers. 


{4] S. P. C. 152. obſerved in ſuch a trial. When an indi Sent is found 488 
a peer for a crime for which he ought to be tried by his pet 
the king by his commiſſion under the great ſeal, reciting the 


Yeir-book 
. f. 
4. Inſt. 59. 
Barr. 234. 
Ante 5. 

4 Comm. 259. 
a. 1. 
3 Inſt. 28. 

13 H. 8. 11. 
S. P. C. 152. 


the neceſſity of making a high ſteward for the trial of an impeachment for high 23 
deuied by the Houſe of Commons in the earl of Danby's Caſe, 2 State Trials 198. g 


EF 


| chapter fifty-fourth, that thoſe adjudged felons, as Epypti 
by virtue of thoſe ſtatutes, ſhall be tried by the inhabitant 


; A Sto. the trial by peers, having ſhewn already, chapter] 


I fhall now endeavour to ſhew, Firſt, The particular f 
are to be triers. Thirdly,” Who are to be ſo tried. Fourtl 


OF TRIAL BY PEERS. ffi, 

Sect. ag. If one or more be wanting to make up the 
number of fix denizens or aliens, the juſtices of , privs, | 
aliens as ſhall be wanting. ; 
= 46. It is expreſsly enacted by 2 & 3 Ph, K A 
and 4 & 5 Eliz. c. 20. ſet forth more at large Book the | 


the county or place where they ſhall be taken, and not per 
Hetatem lingue, 7 8 5 62 


CHAPTER THE FORTY-FOURT 


> thirty-ninth, ſection the firſt, "Phat a peer has no n 


and ſolemnity to be obſerved in ſuch a trial, Secondly, 
As to what crimes, _ Fifthly, Upon what fuits and pl 


venthly, In what manner the peers may require the op! 
of the lord ſteward or of the judges. Eighthly, Whether 
court may be adjourned. _ a MR REDS. 


_ Sect. 1. And firſt of che particular form and ſolemnity tt 


dictment, conſtitutes ſome [a] peer, high [b] ſteward of 
kingdom pro hac dice, and by the ſame commiſſion gives 
power to recei ve and proceed on ſuch indictment, and requ 
the peers to be attendant on him and the lieutenant of the Tot 
to bring the pT 1loner before him. 


Rives : 


Sil 


| 
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bt, 2. Alſo, (c) a certiorari, which may either have the (e) 3 Inſt. 28. 
ke date with the ſteward's commiſſion, or a ſubſequent one, 4 Comm. 259. 
out of Chancery to certify the indictment before the ftew- - 

dilate 3 and the ſteward by his precept under his ſeal, di- 

ed to thoſe before whom the indictment was found, appoints 

irtzin day and place, at which it ſhall be certified, And 

ther writ goes out of Chancery to the lieutenant of the 

Timer, &c. to bring the priſoner before the ſteward at ſuch a 

Und place as he ſhall appoint z and thereupon the ſteward - 

Ul precept under his ſeal directed to the lieutenant, &c, ap- 

nts the day and place. 


. 3. Alfo the ſteward makes (d) another precept under (d) This is to be 
(ſeal to the ſerjeant at arms, appointed to ſerve him during intended when 


eine of his commiſſion, to ſummon the (e) peers before him the parliament is 
not ſlitting, but 


fach a place, day and hour, &c. is either diſſolv- 
: 1 ed or pi ued. 
Rate Tr. 689 to 663. 3 Inft, 28. S. P. C. 182. 13 H. 8. 11. (e) It is ſaid 126 8, 
5. P. C. 157, That the ſteward ſhall make ſuch precept to caule 20 or 18 peers to 
te before him; but Sir Edward Coke 3 Inſt. 28. ſays that the precept doth net mention 
— 7 and now by 7 Will. 3. all the peers are to be ſummoned. Kelynge 
4 2 0. : . f 


b. 4, At the time appointed the ſteward, attended (f) (f) 3 Inſt. 28. 
U fix or (g.) ſeven ſerjeants at arms carrying maces before (8) Ruibw. 96. 
I, and by the king at arms, and the uſher of the black rod, 60 A. 
xs the place of trial uncovered, and aſcends à chair of ſtate 8. * C. 1 25 
always is (h) provided for that purpoſe, and then the 1 H. 4. 1. 
derk of the crown, or a (k) maſter in chancery delivers to 13 H. 8. 11. 
(bis commiſſion, and he delivers it again to the clerk (I) of (0. 3 Inſt, 41. 
donn, and then a ſerjeant at arms makes three (m) oyes, — 1 
Ii proclamation for ſilence in the name of the ſteward, and (1) 3 Init. 28. 
the lord ſteward and all the other lords (n) ſtanding up 1 Ruſhw. 96. 
Iavered, the commiſſion is read, and then the (o) uſher on (m) 1 H. 4. 1. 
ters delivers to the ſteward a white rod, who delivers it to 7 5 Tn 5. Tr 
K orto a ſerjeant at arms, who holds it by him during the _ 
: Then an (p) eyes is made, and a command given in the 4 Stat. Tr. 350, 
of the ſteward to all juſtices and commiſſioners to cer- (0) 3 Inft. 45. 
Ul indictments, &c. which being delivered into court, the Ruſhw. 96. 
df the crown reads the return. Another 2yes is made that " I wage, 
Heutenant of the tower, &c. return his writ and precept, and — | | 
e priſoner to the bar, and then the priſoner is brought 4 State Tr. 355. 
ie bar, the (q) gentleman-gaoler of the tower carry ing the 90 A. ** 


be lin, which being (r) done the clerk reads the „„ 


of the peers and 


* | their ſeating 
15 ; but 1 H. 4. 1. and 13 H. 8. 11. and 8. P. C. 152. 1 State Trials 266, 3 
Iris 95 5, 956. 4 State Trials 353 to 355, and 2 Jenes 55. are contrary. 


ul, | Q q Sef. 


594 
(6% 3 Inſt. 29. 


58 


2 Jones 55. 
and the other 
books-cited to 
the precedent 
ſeQion, 

(t) Raym. 408. 


(u) 3 Inſt. 30. 
2 Inſt. 49. 

F. Corone 34. 

1 H. 4. 1. 

S. P. C. 152. 

13 H. 8. 12. 

2 ſones 55, 86. 
10 Ed. 4. 6. 
(x) See the 
books above cit- 
ed, and 1 Coke 
30. | 
2 Inſt. 49. 
50% H. 4 1. 
13 H. 8. 12 
S. P. C. 153. 

- © | 5s. |» np 
Moor 622. 
(z) 2 State Tr. 


70. 3 State Tr. 


(a) 2 Inſt. 48. 
Co. Litt. 150, 


(b) Ab. F. cor. 


34. 

cited S. P. e 
„ 
Brook in a note 


of the ſame caſe, 


Corone 153. 


ſays that they 


mall make 
proxies. Sir 
Edward Coke 
3 Inſt. 3 1. ſays 
that they muſt 
withdraw and 
make their 
proxies, 

(c) See bithop 


Stillingfleet of _ : | 4 
the biſhops juriſdiction in criminal caſes c. 2, 3. and Hunt's argument, c. 9 10, It, 
the 4 Commentary 161, Folter 248. 6 


| Sect. 6. After the priſoner hath pleaded, and put hi 


* 


OF TRIAL BY PEERS. I 


| Sect. 5. All things being thus prepared, the high 

sI acquaints the rs hs with the a of the x 5 | 
like matters proper for ſuch an occaſion, and then the cler 
the crown arraigns him, (t) but is not to inſiſt on his hold 
up his hand. 5 4 


3 State Trials 658, 9g7. 2 State Ir, 702, 703- 


upon God and his peers, the kings counſel go through 
their evidence; and after the priſoner hath made his defe 
and the _ counſel have been fully heard, the priſon 
withdrawn from the bar, and the lords go together to con 
of their evidence; and When a majority of them are apr 
they return to the place of trial, and the lord ſteward de 
of them one by one, beginning, with the puiſne, whethe 
perſon arraigned be guilty or not guilty, and they [u] all 
{wer one by one, not upon their oaths but on their | x] ho 
and [igeances. And the lord ſteward gives judgment ac 
1ng- to the determination of the [y] majority, being more 
twelve, but gives no vote himſelf on a trial by [z] c 
ſion, but only on a trial by the houſe of peers, while the 

liament is ſitting, _ a 1 | 


Sect. 7. As to the ſecond point, vis. Who are to be 


it is agreed [a] That none but lords who have a vote 1 
liament can paſs on ſuch a trial; and before) Will. 3. 


when the trial was by commiſſion, it ſeems to have bee % ec, 

practice for the lord ſteward to cauſe as many temporal 

to be ſummoned as he thought fit; and for the lords fo Lect. 

moned alone to paſs on the trial. But this is remedied bi doubt 

ſtatute ſet forth more at large in the next ſection. E. 
: | (1S tc 


Sect, 8. It is agreed, That at a trial before the hol 
peers, every temporal lord who has a right to vote in that! 
has a right to paſs on ſuch trial. But it is ſaid in the 
book of 10 Ed. 4. 6. [b] pl. 17. That upon the tri 
peer in parliament, the biſhops ſhall make a procurator, 9 
they cannot conſent to the death of a man; but this 180 
to be wholly grounded on a canon not in force at thi 
Neither do I find any precedent wherein they have be 
cluded againſt their conſent, or have withdrawn the 
without a proteſtation of their right, or making a pro 
and the judgment againſt the Spencers, was expreſsly te 
for this reaſon among others, becauſe the biſhops Were 
ſent ; and in the precedents chiefly inſiſted” on of the othe 
it is not expteſsly ſaid that they were not preſent, and it 


5 


4 miſpriſion, all the peers who have a right to fit and vote in 


a every ſuch peer firſt taking the oaths of allegiance and ſupre- 


of a peer, though this was ſtrongly oppoſed by the 


- 


(44. o TRIAL BY PEERS- 


wt clearly appear, but that they might be included under the ; 

word peers. However it hath been always (e) admitted that (e) See Hunt's 
they have à right to vote in a bill of attainder :, Alſo in the argument for 
el of Danby's caſe, they were adjudged (f) by the houſe of the right of 


lords to have a right to vote in queſtions previons to the trial 5 — 
houſe of Stilliagfleet of 


commons. And their right to vote at the trial itſelf, if they the biſhops 
link fit, ſeems fully implied in 7 Will. 3. c. 3. which enacts, juriſdiction in 


« That upon the trial of any peer or peereſs for treaſon or c—_— 22 ; q 
« parliament ſhall be ſummoned twenty days at leaſt before 79 2 State Tr. 


595 


'* every ſuch trial, to appear at every ſuch trial, and that eve- 742. 


« ry peer ſo ſummoned and appearing, , ſhall vote at the trial; (8) B. 1. e. 14. 


ect. 1. 
" macy, and ſubſcribing and repeating the (g) declaration | 
# zgunſt popery.“ | 
Sect. 9. As to the third point, iz. What perſons are to 


e thus tried: It is (h) agreed, That no lord of any (i) other . 


3 Inſt. 30. 


country, or even of (k) Scotland, before the union under Co. Litt. 196. + - 


queen Anne, or of (I) Ireland, nor the ſon and heir (m) appa- (i) Vide F. 
rat of any peer or any other man whatſoever, who 1s not __— 25 
at the time a lord of parliament, hath any right to ſuch a trial r N. of 
1 ; B. Noſme de 
n this kingdom. But that every lord of parliament hath a pj,niy 49. 
feht to ſuch a trial (n) by virtue of that clauſe in Magna (k) 9 Coke 117, 
Chara, ch, 29. Nec ſuper eum ibimus, nec ſuper eum mitte- Vide 32 Ed. 3. 
" mus niſi per legale judicium parium ſucrum del per legem ; Noe de 
tere. | | | Dignity 29. 

| : | ' (1) Vide ſup. c. 
ſe, 30. (w) B. Treaſon 2. (n) Such trial is ſaid to be very anclent, 2 Inſt. 45. 50. 


Sect, 10, It is recited by 20 Hen. 6. c. 9. to have been 

doubt in the law of England how ladies of great eſtate in |; 

reſpedt of their huſbands, peers of the land, married or ſole, 

int is to ſay, dutcheſſes, counteſſes or baroneſſes, ſhall be put 

b anſwer, and judged upon indictments of treaſons and fe- 

mies, becauſe they are not mentioned in the ſaid ſtatute of 

Magna Charta, ch. 29. and thereupon to put out ſuch doubts, | | 
(a it is declared, That ſuch ladies ſo indicted of any (o) zInft, 48. 30. 
„ reaſon or felony, whether they be married or ſole, ſhall 
. thereof be brought to anſwer, and Judged before ſuch judges 

and peers of the realm, as peers of the realm ſhould be, if 


; ey were indicted or impeached of ſuch treaſons or fe- 
* lomtes,. 


"Tet, 11. It ſeems (p) agreed, that a queen, the king's (p) 2 Inſt. 50. 


" lr, and alſo a queen dowager, whether ſhe continue Crompton Juriſ. 
alter the king's death, or take a ſecond huſband, be he a 33. 


Qq 2 peer 
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OF TRIAL BY EER. BE 


tions to the next they be ſole or [p] married to eg or commoners; and alfy 1 
letter. i All marchioneſſes and viſcounteſſes, are intitled to a trial by the 1 
8 Sls Tg 4 28 peers though none of them be expreſsly mentioned in this ad, oi - 10 
6 Coke 33. in Magna te . ** [q] reeds That a peereſs by Ch 
Dyer 79. marriage loſes her di ity by marrying a commoner. 0 
J „ ä 2. It is ac b) 115 Staundforde and [s] Coke, tha 1. 
(r) S. P. C. 182. hoſe who are lords of parliament, not in reſpect of their nc . 
ee ee e thay Id of th 
But in F. Cor. bility, but of their baronies which they hold of e crown, 
161. it ſeems ad- hjſhops now do, and ſome abbots and priors [t] did formerly, an . 
mitted that a got within the intent of Magna Charta, to be tried by the peer 3 
biſhop (hall be And [u] Selden ſeems clear, that this is the only privileg N 
n oy s have not in common with other peers. Ant 1 
peers, in cafes which biſhops have n bor th ö 4 it th ſadic 
proper for ſuch _ thoſe who ſeem [x] moſt or the contrary opinion admit th: "0 
trial, and B. the law hath been generally ſo taken. Neither do they pr Alon 
Trial 142. cites duce any precedent where a biſhop or abbot has been tried b un 
Oban. * 2 the 41 8 on a commiſſion ; but on the contrary admit tha 0 
whole by ſays there are [y] two precedents of their being tried by the coun be 
it was holden try. And it is ſaid by (z] others, that there are divers prece 9. 
„chat biſhops Jents of this kind; yet Selden, with his utmoſt diligence, ſeem aſe 
ſhall be tried by able to produce but two, which clearly and fully come 4% N 
e aitakes, his point, wie. thoſe of archbiſhop Cranmer and biſhop Fiſke ** 
for there is no However it ſeems to be [a] agreed, That while the parliame mind 
ſuch opinion is ſitting a biſhop ſhall be tried by the peers. | | ſud c 
there holden. N 2h, | $4 J 
. (te) Co. Litt. 97. "Fe 161 ; 
13 Ch. Hiſtory b. 6, fol. 292. (u) Selden of Baronage 182. dots 5 an lat 
- edi (x) Hunt's argument for the biſhops right in capital caſes, ch. 18 : peer in 
CT otent of the ditboys parifibain in -cxpicel tale, e. 4. (y) B. Ti cli 
Codex 184. Stillivgfle c. 18. and Stillingfleet of the biſhops juriſdiction in 2: e. 3 
142. See Hunt's argument c. 1 2 eee 142 to 186. vide 3 Inſt. 30. () 8 jugme 
pital caſes, (2) S. P. C. 183. — 2 — N 6 377 Stillingf — 
Hunt's argument e. 18, Trials per p 7 n ne wee 
of the biſhops juriſdiction in capital caſes, B. Abr. Trial 142. 15 3 
462. ; h 2 4 | | 5 5 | ing p 
| * * * 22 _ t crime ak: 
| 13. As to the fourth point, vis. As to wha | 
| 2 om 11 a EM eg by his —— - 1 take it to be [b] - 7M 
nit, 40. | 6 . 4 1 ment ot tte. i 
S. P. C. 153, That he has a right to be ſo tried 275 4 ap ua made (ud . 5 
1 Bulſtrode 198. ſon or felony, [ej whether ſuch trea on or fe py p 2 ap 
(c)S- P.C. 158. by the common law, or by ſtatute; and alſo upon 0 ſelf up 
x Bulſtrode 198. = FO; CAE DOE miſpriſion of treaſon or felony g but it | Mitte 
(d)Seethe books di wh Dre EIS aaron Fn tried by the country for | h is 
above cited. ſeems that regularly liament, as [e] præmunire, [f] riot, ſ A firl 
2 State Tr. 3. other crimes, out of parliament, as [' in order to debate © 
F. Corone 161. ſeducing a young lady from her parents in order £6 nd ple 
(en Bultrode ner, Nc. Fa e 1 ie been ( 
; ee * | : : Ka pee 
8 (f) 3 State Tr. 79. (8) 3 State Tr. 32. 12 Coke 93. 
os oe 9 A 44 h point, vis. Upon what ſuits a 
b) 10 Ed. 4. 6. r Ro ys _ 1 Els : = : It hath been 1 , Herr 
F. Corone 34. pleas a peer 18 to be trie e pe 4 20 an appeal of 1 
B. Corone 153. judged, That he ſhall not be ſo crie Pe 2008 given . 4 peer 
S. P. C. 152. lony, but only upon an indictment; and mg 29. ner 2 D 00 
. 0 22 2 . 0 R | , a U 
rr ah it is, that thoſe words in Magna n. gl x 
Raſtal 30. Oe: uy Wlence 


eward 5 


5 


chnſtant (h) experience, that neither the ſaid clauſe of Magna 28. 


Sect. 16. Alſo it ſeems (i) to be clear, That if a peer ab- (i) 3 Inſt. 31. 
bent himſelf, and cannot be found, he may be outlawed per 2 Init. 49. 


court: But that it cannot receive either his plea of not guilty, 


2. e. 37. (vide infra c. 51. ſec. 19.) And, Tecondly, ſuppoung the day appointed by the 
heut properly removed into thas court. Poſter 139. 


Va peer on an arraignment before the lords refuſe to put him- 


4 


* 


0 "OF TRIAL'BY EEX. . 
un Sinus, Ec. are to be intended only of the ſuit of 'the king, 
2nd not of the ſuit. of the ſubject. . l e rl 


+ Set 15. Alſo it hath been (g) adjudged, and appears from (g) 3 Toft. 26. 
Charta, nor any other law, privileges a peer from being in- Toes pu: 5 
died by a grand jury of commoners, either in the king's 3 State Tr. 52. 
bench, or before commiſſioners of oyer, or the coroner, &c. 59. 657, 951. 
bench, 'CONMINIONETS ot oer, 3 TY 179 9 

1 2 J. it , gg StateTr. 331. 
non 249010 "1 Ree, | Skinnet 683. 4 Comm. 89. 


/ 


+ 


julicrum corenatorum, &c, | 
' $4. 17. Alſo it is Taid that the court of king's bench maß 
low 2 (k) pardon pleaded by'a peer to an indictment in that (Kk) 2 Inſt. 49. 
or confeſſion, but only the lord ſteward on an arraignment be- | 
oe the order ET TS | e 

gell. 18. It ſeems clear, That if a peer be (1) attainted of () 1 H. 7. 22. 
treaſon or felony, he may be brought before the king's bench pF 149. 
ad demanded, what he has to ſay why execution ſhould not be Treaſon 18. ? . 
awarded againſt him? And if he plead any matter to ſuch de- F. Corone 49. 
mand, his plea ſhall be diſcuſſed and execution awarded by the 


jud court, upon its being'adjudged againſt him, 


la che caſe of earl Ferrers, April 17, 1560, it yas determined by all the judges that a 
peer indicted of felony and murder, and tried and convicted thereof before. the lords in 
purlament, ought to receive judgment for the ſame-gccording to the proviſions of 25 Geo. 


judgment for execution ſhould lap.e before ſuch execution done, that a new time may be 
pointed” for the execution, either by the hich court of parliament before which ſuch * 
peer ſhall have been attainted, although the oflice of high ſteward be determined, or by 
7 court of king's bench, the parliament not then ſitting ; and the record of the attainder 


i 


ſect. 19. As to the ſixth point, wiz, Whether 4 peer can (m) « Ruſby. 
ave a trial by his peers ; It hath been (m) adjudged, That * 2. 
; - Dg* + 
(af upon his peers, he fall be dealt with as one that ſtands Teint , 
wy, for it is as much the law of the land, that a peer be tried Yet there" is 
his peers as a commoner by commoners. Yet if one who has laid to be a ce- 
atitle to peerage, be indicted and arraigned as a commoner, cord in 4 Edy.. 
nd plead not guilty, and put himſelf upon his c it 3. That, T. Ld. 
D plead not guilty, and put himſelf upon his country, it hath Sa 
been (n) adjude | 42836; 2 Berkley put 
en (n) adjudged, That he cannot afterwards ſuggeſt that he him elf on his 
a peer, and pray a trial by his peers. 1 country, and was 
5 a £ * tried by a jury 
of knights, (n) Dalifan 16. 


08 20. As to the ſeyenth, point, vis, In what manner 
fle win may require the opinion of the lord ſteward, 'or of TY 
8 It was (o) reſolved by all the judges in the lord (o) 3 Inſt. 29, 
— * Caſe, who was tried by commiſſion, that no queſtion 2 

St to be aſked of the lord ſteward or of the Judges in the K RI 


| we 1 OL the el . 
Wence of the priſoner. And it was (p) adjudged by the lord 3 Se, Tr, 679 


ys p 7 2 
ward, in the earl of Warwick's caſe, 
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| 1 Ruß w. triers, (q) after: they were withdrawn, conſulted with the lord 
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598 "OF TRIAL BY "PEERS. 
| houſe. of poems in parliament, that no queſtion ought to be 

aſked of the judges in the abſence of the priſoner. But in thi 

lord Audley's caſe, who was tried by commiſſion, the lord 


p. 2. f. 101. chief juſtice four ſeveral times, and alſo ſent to conſult witt 
1 State Tr. 271. the lord ſteward. Yet, notwithſtanding this precedent, the 


(r) Kelynge 54. judges (r) reſolved in the lord Morley's cafe, who was likewiſe . 
7 State Tr, 422. tried by commiſſion, that if after the lords were withdraw 
47.37. 2 14 they ſnould ſend for any of the judges to deſire their opinions 
29 and 30. on a point in law, and the lord ſteward ſhould permit the 
cd go, they would tell the lords, if they ſhould aſk them an 
.. queſtion, that they were not to give any private opinion, with | 
out conference with the reſt of the judges, and that openly it Tri: 
court. But they, reſolved that if the lord ſteward ſhould | in 
them any queſtion in open court, though in the abſence of th ul, an 
pri ſoner, they would anſwer it, becauſe they are called to af yprove 
the court, and the demand of any queſtion in ſuck caſe is tobe | 
referred to the diſcretion of the lord ſteward, Nj Vide 
8) Sect. 21, When a peer 1s tried before the houſe of pee 
bs) 3 St. Tr. in parliament, the lord fteward (s) withdraws with the reſt o a 
. the lords, and conſults with them. 1 ect. 
(e) St. Tr. 954. Sect. 22. As to the eighth point, 272, Whether the cour uns 
3 St. Tr. 977 to may be adjourned : It is agreed, (t) That where a peer 1s tric | 
380. by the houſe of lords in full parliament, the houſe may bf £ 
« Foſter 143. adjourned as often as there is occafion, and the evidence taket Sect, 
4%) Ruſbw.p.2: by parcels: Alſo it hath been (u) adjudged, That where M () that 
F. 95. rn 92 2 56 6) | D f 3 ne b 
St. Tr. 265, trial is by commiſſion, the lord ſteward after a verdict is given Y 
"Rat Moor 622. may take time to adviſe upon it, and that his office continue opellar 
ſeemscontrary. till he has given judgment. Alſo it was (x) ſaid to have bee ale ge 
Foſter 140. agreed by the judges in the lord Dacre's caſe, That on ſud 12 
85 2 273, a trial. the court might be adjourned, and that if the lord g) figh 
in a report of triers did not agree, it was holden by ſome they ought to b. ppellar 
the very ſame kept together all night, and by others that they might go .. this { 
caſe, it is ſaid their ſeveral houfes. But it is ſaid, (y) that there is no pre ; that 
that the contrary cedent of the lords triers ever having ſeparated upon a trial b not fi 
was holden, . * 1 n 'P' he ki ; 7 jm 
(y) 3 St. Tr. commiſſion, after the evidence has been given for the king i 
n and it is ſaid to have been (2) reſolved by all the Judges in thi ay 
But ſee Moor caſe of the duke of Norfolk, That the peers in ſuch caſe mu 4 ſhall 
622. continue together till they agree to give verdict, and the libe {| thee 
(z),3 aft. 30. was (a) adjudged by the lord ſteward in the lord Delamete apellar 
in the margin. p £ | lakes t. 
(4) 3 St. Tr. caſe. | 7% 
677 to 680, | | 805 4 "Ion 
During a trial before the houſe of peers in parliament, every peer preſent on the trial if k "A 
to judge both of the law and the fact, Foſter 142. and a lord high ſteward is uſually : 
though not neceſlarily, appointed, rather in the nature of a ſpeaker to regulate the pro name 
ceedings, than as a judge. 4 Comm. 260. Foſter 145. But in the court of the big) ley, an 
ſteward, which is held in the receſs of parliament, he alone is judge in all points df la court 
and practice, and the peers triers are merely judges of the fact. Foſt. 142. 1 day 2 
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cHAPT ER. THE FORTY-IFTH. 


OF TRIAL By B AT TI. 


Trial by Battel, at the (a) defendant's choice, is allowable (a) Finch 42 f. 
Ain appeals (b) of treaſon before the conftable and mar- 5 ” CD | 
ul, and in appeals (c) of felony, whether by appellants or 40 mh _ Mons 
overs. : 0 . | Tr. perpais c. 2. 

28 at | ſ. 19. : 
ſj]Vide c. 23. . 29. Crompton Jur. 82. b. 88. B. Battel 18. Le! Raſtal go, C. Eli z. 
J Dyer 120. S. P. C. 176. [d] Raſtal 42. 8. P. C. 178. 9 Coke Its | 


bert. 2. For the manner of waging battel in an appeal of 
traſ-n, being according to the civil law, I ſhall refer to Ruth- 
act's collections, part 2. volume 1, folio 112 to 128. 

; tried | 1 | 

pm Sect, 3, When an appellee of felony wages battel, he pleads [e] N . 
e M chat he is not guilty, and that he is ready to defend the Dice 4 8 
ziven me by his body, and then (f) flings down his glove, and if the g H. 4. 1 
den opellant will join battel, he replies, That he is ready to If] S. P. C. 178. 
bet ute good his appeal by his body upon the body of the ap- F. 2 385 
TH 32 and takes up the glove; And then the appellee lays his r ]B. Bat, 1.6. 
lord Y fight hand on the book, and with his left hand takes the 85 F 
to bl prellant by the right, and (h) ſwears to this effect, hear 17 Aflize 1. 
oo e dis chou who calleſt thyſelf John by the name of baptiſm, 17 Edw. 3. 4. 
o pre fat 1 who call myſelf Thomas by the name of baptiſm, did 1 * *r 
ant b ' tot feloniouſly murder thy father W. by name (on the day (h) ies 5 
king! ol — in the year of —— at B.) as you ſurmiſe, nor am any c. 3. 4, ſ. 26, 29. 
in tht way guilty of the ſaid telony ; ſo help me God” and then 9 H. 4. 3. 
> mu K hall kiſs the book aud fay, ** and'this I will defend againſt 27 8 1 
e li dee by my body, as this court ſhall award.” And then the ys ner 1 25 
nete apellant lays his right hand on the book, and with his left hand 5 1 
les the appellee by the right, and ſwears to this effect, Bracton B. 3. 


" Hear this thou who calleſt thyſelf Thomas by the name of e. 21.1.2. . 
in (i) Raſtal 42. 


= * baptiſm, that thou feloniouſ! (on th day of —— alta! 
| peri, the Mmouſly (on the - Gy of. in S nne 
fall e year of ——at B.) didſt murder my father W. by 81 yd 4 5 


e pro name, o help me God;“ and then he ſhall kiſs the book and c. 33. . 18. 
e high ay and this J will prove againſt thee by my body, as this Raſtal 442. 
of la court ſhall award,” And then the court {hall (i) appoint 9 H. 4 3- 
| rea and place for the battel, and in the mean while the ap- N g ©: 178. 
EN ial! be kept in the (k) cuſtody of the marſhal, and the P. Corone 78, 


24 appellant 111. 


od OF. IA BY-BATTEL. A 


(1) Flets B. 1. appellant ſhall find [1] ſureties to be ready to fight at the in , / 
| 22 {.28. and place, unleſs he be an approver, in which cafe Im] he ſuf 1 brin, 
75 81. alſo be kept by the marſhal, And the In] night before th -battel 
of F. C. 1b. day of battel, both parties ſhall be arraigned by the marſhal | 
F. Corone 38. and ſhall be brought into the field before the [o] juſtices of th 16 4 
ie enn where the appeal is depending, at the riſing of the ſuſ ay cha 
19 Edw. z. z. [pl bare headed, and bare legged from the knee downwudt An Wa 
eee 4 3. and bare in the arms to the elbows, and armed only wit | 
C. 1. . 3 ſays baſtons an ell long, and four-cornered targets, and before the 5 A 
that both parties engage they ſhall both take this Iq] oath, ©* Hear this y h ale 
3 kept in 4 Juſtices, that I, A. B. have neither eat nor drank, nor dy dent 
Fac Riſtal 42, © anything elſe, nor any other for me, by which the lay ty ben 
600 9 H. 4. 3. God may be depreſſed, and the law of the devil exalted, x, de. 
B. Battel 1. And then after [r] proclamation for ſilence under pain of in yon th 
(0) Fleta B. 1. priſonment for a year and a day, &c, they ſhall, begin the con uy app 
5: 34 1-3% 31. bat, wherein if the appellee be ſo far vanquiſhed chat he amd un dhe 
8 Bane 1s, or will not fight any longer, he may be adjudged to be a) 
S. P. C. 17, hanged immediately: but if he _ maintain the tight * i 1 k 
1 7d. | ſtars appear, he ſhaii have [t] judgment to go quit of the 7 Kacey 
racion B. 3. peal. And if the app-llant become recreant, that is, a cri i be 
g.arb4-5- coward or craven, the appellee thall not. only recover his iii pl 
Con. 2» Hh 6. mages, but may alſo, as it (u) ſeems, n his acquittal in hi fine fa 
3 of a ſubſe quent indictment or | appe: , and the I (x | 
(p) Britton 41, | ſhall for his perjury loſe his liberaum iegem, Yet it there b * 
By ſome the ap- other appellees in the ſame appeal, it hath been adjudged, (y 1 8 $ 
3 x _ g. that it ſhall {till ſtand in force againſt them, But for thel rng 
9H. 4: * ec. matters I ſhall refer to-ch, a4- Tech, #47 EO 9. 
. I r. | | | ; 
9 6, 7. Dyer 301. (q)Fleta B. 1. c. 3 ſ. 30. BraQonB. 3. c. 21.1.4 1. 1 
Britton f. 40. (r) Fleta B. 1. c. 34. ſ. 31. (s) S. P. C. 178. h. = cry this is 7 We 
accordingly. 19 H. 6. 35. F. Corone 6., B. Corone 46. Bracton B. mY 21. ; | 
(t) Trials per paisc. 2. ſ. 19. 3 Inſt. 221. FletaB. 1. c. 34. ſ. 32. Bracton 22. "GY 
1. 5. (u) Sup. c. 23. ſ. 140. and c. 35. ſ. 6. F. Corone 98. Fleta B. 1. c. 34. f. 33 
(x) 3 Inſt. 221, Co. Litt. 6. (y) F. Corone 98. | 


E ſon, and not by champions. And therefore if the appellant“ 
pP Coke 31. under an apparent diſability of fi hting, as being a (a) woman 
| _ _ 0 or in (b) holy orders, or under 8 age, or of the age of ( 

8 —. ſixty, (e) or maimed, or (f) blind, he may counterplead 7 
e. 2. ſet. 19: Wager of battel, and compel the appellee to put himſelf upol 


| (a) Keilway his country, (g) Alſo if an appellant become blind by the 26 


| 120, of God after he has waged battel z the court will diſcharge hin 


8 4 in e. of the battel; and in ſuch caſe it is (h) ſaid that the appelic4 
8. P. C. 166, {hall go free. 

(b) Britton 40. | | . 

» Keilway 120, Finch 423. E. Droit 3. S. P. C. 60. 180, 22 Edw. 4. 8 
B. 1. c. 34. fect. 25. (0) 5. P. C. 60. 180. F. Corone 385. 22 Ed. 4. 20, 69 'P 
pais c. 2. ſect. 19. Fleta B. 1, c. 34. ſect 25. (e) Finch 423. F. Corone 230.2 2 
S. P. C. 180, 22 Edw. 4. 20 Trials per pais c. 2. ſect 19. Fleta B. 1. c. "uf p . 
(f) F. Droit 57. 3 Inſl. 158, 159. (g) F. Droit, 57. 3 Inſt. 158, 159. (h) 3 In - [60.15 


Sect 


(2) Finch 42i, Sect, 4. Ina Is each party muſt 195 in proper (2) pet 


” 


or TRIAL BY BATTEL, 


þ 5, Alſo if a (h) peer of the realm, and much more if [b) Finch 423. 
we bring an appeal, the defendant ſhall not be admitted 5 P. 152. 
i» hattel by reaſon of the dignity of the perſons, | owden 335. 


Fleta:B. e. 
| | 34. ſect. 25. 

46. Alſo the citizens of London have a ſpecial (i) pri- fij S. F. C. 18. 

phy charter, that in appeals brought by any of them, there F. Corone 125. 

& w wager of battel, : — 170 

1» Alſo any plaintiff may counterplead a wager of [k] Finch 42 

bh lledging luch matters againſt the — 8 in- = : wh 

bent preſumption of guiſt; 2s in an appeal of rob- 8. 8 C. 179. 

thy bewing (Kk) that the defendant was taken with the E 3 

5 &, And in an appeal of death, that he was found 230. 266. 742 

yon the deceaſed (1) with 2 bloody knife in his hand; 4 Allze : 

uy appeal by ſhewing that the defendant being under an 22 Ed. 4. 19. 

fr the crime charged againſt him, (m) brake the 4 . 57. 

u (n) eſcaped, . unlets ſuch breaking or eſcape be (o) „ 

|, For the law will (p) not oblige a plaintiff to make xs, e 

A accuſation in fo extraordinary a manner, when in all Vide ſup. c. 15. 

ce be may prove it in the ordinary way. It is alſo a f 41. 

Tun rplea of battel that the defendant hath been (q) indicted on joch 422. 

fine fact, unleſs the indictment were inſufficient. F. Corcne 1 

| 5 : - | Im] Finch 422. 

Mo, 1 Aſſize 3, 6. Hobart 82. F. Corone 154. 157 164. 251, 281. (n) Finch 

Yohart 82, S. P. C. 80. B. Battel 3. F. Corone 164. 251: (0) S. P. C. 100, 

k. F. Corone 154. 281. B. Battel 3 1 Atze 3. (p) Trials per pais, c. 2. 

(y Finch 422. 22 Edw. 4. 19. B. Battel 7 11. Appeal 114. 20 Edw. 4, 6.— 


8. ItisenaQed by 6 Rich. 2. That the defendant ſhall 
keeived to wage battel in an appeal of rape. 1 
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| OF EVIDENCE. E. 
TOC hey | 8 He adds 
| 1 | . 3 x two W 
0) State Trials AS to the nature of evidence, ſo far as it more parti 
Fol. 4. f. 277, concerns criminal caſes, having premiſed that 15 236 
n 310. ſettled rule, That in caſes of life no 8 evidence is to be | 
| (b) Sir Henry againſt a priſoner but in his preſence; and that it hat In rel. 
CRF. of djudged, That no bill of exceptions. is grantahl ; 
State Trials, (b) a Judged, That no bill xCeptions, 13 grantahle herami 
vol. 1. f. 938. indictment of treaſon or felony, - the ſtatute of Weltmit Kol Ph 
; wherein it is c. 3. cum aliquis implacitatus, Sc. Preponai exceptionem, Cc, . c. 
laid chat ſuch been neyer thought to extend to any ſuch caſe, it bei | Ins wh 
bill never was that it could not but cauſe an infinite delay of juſticMte:c ; 
nor ought to be | - | | I. ; 
allowed in any ſhould, * ? 1 N hto! ii {Bb C1 CM ade to 
„„ hoot 5g toe ba fh en I0 of an; 
as this caſe is reported in 1 Sid. 88. 1 Keble 384. it ſeems to have been holden Arlon 
not grantable on any indictment; and as it is reported in 1 Lev. 68. and Kelynge tal with) 
it is not grantable in any criminal caſe whatſoeyer. Vide 2 Inſt. 427. ws of 
* | S hs, Shoe NO 4 e of tl 
; | e ns i 111 : act of 
T ſhall more fully confider the following points: Firſt Irmipne 
f many witnefſes are required in criminal caſes, de court, 
What is to be allowed as evidence. . Thirdly, who n I or ; 
witneſſes, Fourthly, In what manner the witneſſes for Labore 
fendant are to give their evidence. Fifthly, Whetheay 
fendant have right to proceſs to bring in his witneſſes, Uitis fut 
Whit evidence maintains an inditment, &. Se 
What may be given in evidence on the part of the de till of ; 
ighthly, In what caſes witneſſes may be allowed dy. 
„ fue 
5 „ H whettÞ AG} 21 Fi of Mineiſe 
(I Ch. 25. ſet. Sect 2. As to the firſt point, vis. How many \ 
rag. Uprp ma are required in criminal caſes ; Having already ende 
be two witne!: ES ſhew that the common law. did (c) not require: an) ihe ſoc 
to prove per jury 3 DE 4 f [me what "FRET 
10 Mod. 244, number of witneſſes for the trial of any eri 1 umi 
(d) Sum. 262. I ſhall. only add in this place, That it ſeems to ha un of the 
and the autho- the more (d) prevailing opinion, That 1 Edw.'6. e. u be all 
rities cited to the 5 & 6 Edw. 6. c. 11. which required two witneſſes in We. 
r _ were not repealed by 1 & 2 Ph. & Mary, c. 10. (e) mu n Crim 
Con. St. Tr. 180, ed that all trials gf treaſon ſhould be according to tu * | 
18 f. 636. the common law; and therefore that it was ſtill 771 F A8 
2 St. Tr. 408. trials of high treaſon, not concerning the coin, to 1a defer 
and ſup, c. 25. CCE | 
. 129. | : | i 
le) For theſe ſtatutes, and their expoſition, ſee c. 25. ſ. 130 to! 46, a 
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neſſes to the (f) ſame overt- act, or one witneſs to one, (f) Dane 
ber (g) witneſs to an overt- act of the ſame kind of 1 35 c ho 
, or at (caſt one witneſs to an overt-at, and (h) another 3 gf. Tr. 688. 
wterial circumſtance to prove it, s (8) 1 St. T. 

. . 9 7 697. 133774 
13). 695. 788. 829, $30. 3.St. Tr. 149. 256. 228. 4 St. Tr. 86, 87, 88, 117. 
WE 408. Kelynge 9. (h) 2 St. Tr. 408. 3 St. Tr. 228, 229. 688, 689, 
#101. 928, 929, 930. 1 St. Tr. 636. But 1 St. Tr. 180, 181. tis holden thas 
tial evidence alone is ſufficient. ** 7 


& 14th examined the opinions upon theſe ſtatutes, contained in 3 Inſt. 26. Sum- 
Ui, 1 Hale 296. 306, 2 Hale 286, 2 State Trials 144. 171. 177 and in 
keg, very much at large, and concludes with our author, that they are ſtill in 
fe adds, however, that the 1 Ed. 6. c. 12. which, bo h in petit and high treaſon, 
x two w.tnefſes por the indictment and at the trial, and the s and 6. Edw. 6. . 
A in all treaſons, requires that the wit ne les, if living, ſhall be examiged in per- 
&e triatin open court, are nor altered as to petit treaſon by 7 Will. 3 c. 3. Vide 
I. 238. 240. 5 . | | | 


in relation to theſe matters it will be needleſs, at this Vide chapter ny 
beramine how far theſe opinions were reconcilable with Pray, 7 
ol Philip and Mary; the law ſeeming to be ſettled by 

l.3.c. z. ſ. 2. which is expreſs, ©* That no -perſon or 

tes whatſoever ſhall be indicted, tried, or attainted of . | 
Wtraſ.n, whereby any corruption of blood may or ſhall 52 

de to any ſuch offender or offenders, or to the heir or (1) A collateral 
of any ſuch offender or offenders, or of miſpriſion of fact, not tending 
Melon, but by and upon the oaths and teſtimony of two te the proof of 
ll witneſſes, either both of them to the ſame overt-act, the n 
n of them to one, and the other of them to another — 2 E 
act of the ſame treaſon (i); unleſs the party indicted Foſter 240. 242: 
lragned or tried ſhall willingly, without violence, in Salkeld 654. 
court, confeſs the ſame or ſhall ſtand mute, or refuſe to Per 8 5 Caf 
Wl; or in caſes of high treaſon ſhall peremptorily chal- i 
E above the number of thirty-five of the jury.” i; 1 


' 


tis farther enacted by par. 4, © That if two or more 
Wi! treaſons of divers heads or kinds ſhall be alledged in 
ll of indictment, one witneſs produced to prove one of 
Wd reaſons, and another witneſs produced to prove ano- 
tif the ſaid treaſons, thall not be deemed or taken to be 
Mineifes to the ſame treaſon within the meaning of this 


bite ſecond point, due. What is to be allowed as evi- 
i Clminal caſes: I ſhall conſider, Firſt, Where the 
of the defendant or the depoſitions of others out of 
We allowed as evidence. Secondly, How far hearſay 
mee. Thirdly, Whether ſimilitude of hands be any 
in criminal caſes, * 


? 


* As to the firſt particular, vis. Where the confeſ- 
defendant, or the depoſitions of others, out of court 
| may 


= ::- OF EVIDENCE 
(e) Sum. 102. may be allowed as evidence. It ſeems that the 'con 


293, 262, 464. the defendant himſelf, whether taken upon an (i) ex 
1 Hey 296 before Juſtices of peace, in purſuance of 1 & 2 Ph. 
75 . n c. 13. or of 2 & 3 Ph. & Mary, c. 10. 7 wp (1) a de 
[1] Ante c. 18. (m) commitment for felony, or taken by the common! 


lee. 11. 58. an examination (1) before the ſecretary of ſtate, or of 


be It f 
ken uf 
ly) Col 
Fh. ant 
* of I 


£10. upon 


8 iſtrates for (n) treaſon, or (o) other crimes, not witl be give 
186. 904, ſtatutes, or in (p) diſcourſe with private perſons, hath wictmer 
(n) Kely, 18, IDZ 4. 0 ; ; 7 3 
8 been allowed to be given in evidence againſt the party kisfaQti 
(e) 5 Mod. 164, ing, but (q) not againſt others ()). we to le. 
"6g: :. = 8 N . . ws „ 111 . 1 1 bo the pr 
2 St. Tr. 425. (p) Dyer 215. 4 State Trials 33. 3 State Trials 8, 9. Frand bythe ve! 
(J) 1 State Trials 265, - See the contrary practiſed. 1 State Trials in Sir Je We with 
Trial, and in Throgmorton's Trial fol. 49 to 56. Duke of Norfolk's trial, fol. % 
and 97, 98. Other trials from fol. 118 to 122. Earl of Eitex's trial 167, ap 4 
Waiter Ralcigh's trial fol. 197, 198. 18 1. Lt ones won 
| ; dF" ON ö „CCC ut is 
(1) Theindentity of theſe examinations muſt be proved at the trial before th n 


be. 2 
4 3 St 
Wevitnels 

te proc: 
hy 285 
ſejent to C 


read in evidence, Summary 63, and if they are not proved they cannot he adi 
1; or a confeſſion, being the ſtrongeſt proof of guilt, requires the higheſt aut 
O. B. 178g. p. 861. and this confeſſion muſt be proved to have been without n 
undue terror. 2 Hale 288. " "7 | 6 $2 | £ 2 « N 


(2) The human mind under the preſſure of calamity is eaſily ſedyced; and is 


Wnt out of 

the alarm of danger, to acknowledge, indiſcriminateiy, a falſehood or a truth, 2 3 
agitations may prevail. A confeffion, therefore, Whether made upon an official „ BI 
tion of in diſcourſe with private perſons, which is obtained from a defendant Ul, 
the flattery of hope, or by the impreſſions. of fear, however flightly the emotiat b autho 
implanted (vide O. B. 1786. page 387.) is not'adiniſſble evidence; for the la) at the p 
| ſuffer a priſoner to he. made the deluded inſtrument of his own conyiQion.—l 1 ls, bi 


fads ariſe in conſequence of even ſuch a confeffion, they may be given in evide 
cauſe they muſt ever be immutably the lame; whether the confeſſion which diſclg 
be true or falſe ; and juſtice cannot ſuffer by their admiſſion, O. B. 1783, p. bf 
truth of theſe contingent facts, however, muſt be proved independently of, 
coupled with, o r explained by the converiation of confeilion from which they art 
Vide O. B. 4784. p. 420, Moſs's Cale, O. B. Feb. ſeſf. 1781. 


(r) Kelynge 18. Fes, 4. Alſo it was (r) holden, That two witnel 
Sup. c. 25, ſect. fi 3 WY . CE Lt ok 
4x confeſſion of high treaſon, upon an examination bet0 
1 Hale 304, tice of peace, were ſufficient to convic the perſon ſo 
2 And. 67. ing, within the meaning of 1 Edw, 6. c. 12, & 5 &| 
3 Inſt, 28. 6. c. 11. which required two witneſſes in high treaſon, 
os te „ the offender ftiould willingly without violence co 
te ſame : But this is remedied by 7 Will. 3. c. 3: (3 
| * requires two witneſſes 5* unleſs the party ſhall w 
| without violence, in open cqurt confeſs, &c. 
2 ef ? . . ; ©» ? f . 
(3) This ſtatute prevents ſuch confeſſion, as above mentioned, from hav'ng the 
a conviction; but does not deſtroy the admiſſibility of it in evidence Fer ar) pu 
cept to prove the overt · acts laid in the indictment. The overt acts muſt ſtill be x 
two lawful witneſſes, notwithſtanding the admiſſion of any ſuch confeſſion as tod 
matters; for no confeſſion unleſs made ia open court, which in Francia's caſe n 
mined to mean upon the arraignment of the party, can be a ſuffic eat ground q 
viction in t reaſon. Foſter 240 to 244. Francia's caſe, 6 State Trials 58. Wi 


8 State Trial's 254, 255, 262, 263. Sed vide Berwick's caſe, Foſter 11. 


(s) s Mod. 165. Sect. 5. It (s) ſeems an eſtabliſhed rule, that wherevel 
Ss 1 State confeſſion is made ufe of againſt him, it muſt all be tab 
2 ther, and not by parcels. 5 
Trial. 


* 


1 : * 
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„ It ſeems (t) ſettled, That the examination of an in- (*) . 85 
en upon Cu) oath, and (x) ſubſcribed by him either ! Levinz 180 
10% coroner upon an inquiſition of death in purſuance of Salkeld 281. 
bn. and Mar y, c. 1 3. or before (a) juſtices of peace in 2 Keble 19. 
ro & 2 Ph. & Mary, c. 13. and 2 & 3 Ph. & Ma- Vide C. Elz. 
o wpon a (b) bailment or (e) commitment for any felo- Ion 
be given in evidence at the trial of ſuch inquiſition, or |, 4 _ 11ity 
a<tment for the ſame felony, if it be made out by oath (u) ! St.Tr.265. 
mation of the court, that ſuch informer is (d) dead, Sum. 262, 263. 
ewe) travel, or kept (f) away by the means or procure (x) Sum. 262, 

o the priſoner, and that the examination offered in evi- per | 

lathe very ſame (g.) that was ſworn before the coroner G. + EE 4 
ge, without any alteration whatſoever. 2 Jones 63. 
; ; „ (a) See the 
hne cited; but 2 Jon. 53. it is adjudged that depofitions before a coroner may 

but ſaid that thoſe taken before a Juſtice of peace can in no caſe be read. (b) 
1g. ſect. 59, 60, 61. (e) Supra c. 16. ſet. 11, (d) Kelynge 55. 1 Levinz 180. 
he, 2 Keble 19. Summary 263. (e) Kelynge 55. (f) Kelynge 55. In Harri- 


Wnitneſs had been enticed away, though it did not directly appear to have bees 
ue procurement of the priſoner, (g) Kelynge 55. 2 Keble 19. Summary 263. 
ty, 235. 1 Hale 305.—But in petit treaſon, theſe depoſitions, it is ſaid, are 
dent to con vict the offender if theparty be living, although he is unable to travel, 
ont of the way bythe procurement of the priſoner. Foſter 337. 


J, But it hath been (h) adjudged, That it is not ſuf- (b) Kelynge 58. 
þ authoriſe the reading ſuch an examination, to make | 

kit the proſecutors have uſed all their endeavours to find 

lines, but cannot find him. Os a | 


k3, "Alſo it hath been (i) adjudged, That depoſitions (i) Roll 466, 
kfore-a coroner upon an inquiſition of death ſuper viſum 40. 

a 4 . | Vide 1 Sid. 325. 
5 ennot be given in evidence upon an appeal for the ſame , Keble 384. 

V tecauſe it is a different proſecution from that wherein 


We taken. 


kd. There are many (x) inſtances in the reigns of queen (K) Foſter 234. 
beth and king James the firſt, wherein the depoſitions of Dyer 99, 100. 

esd 1 ig „ 2 180 150 , 1 State Trials, 
Atneſſes were allowed as evidence in treaſon and fe- Duke of Nor 
feen where it did not appear, but that the witneſſes might folk's Trials 84. 
ben produced did voce. And it was adjudged in (I) Abington's Trial 
kl of Stafford's trial, that where witneſſes could not be 118, 119. 
al did ve, by reaſon of ſickneſs, &c. their depoſitions | 
read f inſt the priſoner on a trial of high trea- Pat 149... 

ead for or againſt the prifoner on a trial of high trea- Rari of gfex's 
Mt not where they might have been produced in perſon. Trial fol. 166. 
Ws admitted (m) in the lord Stafford's trial, that the Sir Walter Ra- 
| Pnſoner's deſire be read at the trial, in order to take off = png 
Mit of the witneſs, by ſhewing a variance between ſuch de- mitted in the 
M and the evidence given in court viva voce. And Lord Audley's 


lame reaſon it ſeems (n) agreed, That where a caſe on an in- 
dictment for a 
i rape on his own 
ate Trials 268, 269. 1 Ruſhworth. Stafford fol. 231. $26 to 531. (1) 3 St. 
0 Raym. 407. (m) 2 State Trials 622 to 627, 647. 644, 651. 1 State Trials 
i Stute Trials 343, 34 4, 528, $29; See ſect. 18, Tg 


witneſs 


ae, 3 State Trials 941. ſuch an examination was read in evidence, upon proof 


. 
— — — 


Udal's Trial fol. 


um taken by a witneſs before a juſtice of the peace might leigh's trial fol. 


— — 


— 


if 
11 
* 
| J 
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ll | 
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605. onde 
| | witneſs at .one trial varies from his own evidence at 
in relation to the ſame matter, ſuch variance may alſoh 
in evidence to invalidate his teſtimony at the ſeeond tri 


b. 
in er. 
0 


en in 


(eh Salkeld 281, Sect. ko. But it is (o) ſaid to have been adjudge 
Sup. ſect. 3. ſeventh year of Will. 3. by the court of king's — 
| vice with the juſtices of the common pleas, upon an : 
ment for a libel, that depoſitions taken before a jul nel 
15 peace relating to the fact could not be given in ey b theref 
though the deponent were dead; and that the reaſon w amin 
(p) 5 Mod. 165. depolitions may be given in evidence in felony, depend pay b 
Vide Ruſkw. the ſtatutes of Philip and Mary; CO VYy 
Statord 524 to | p and Mary; and that this cannot 1 
e is tended farther than the particular caſe of felony, Bu $15 
2 State Trials report of this caſe in 5 (p) Modern it is faid that the reaf be 
520. ſuch depoſitions could not be read, was becauſe the de Ih 0 
TEE 
460, 461. the be ne it of a croſs eech eres 
(q) 4 St. Tr. Ser. 11. However it was (q) agreed in Sir John Fe un 
1 8 „ 13 caſe, That the information of a witneſs taken upon oatl ny 
Salkeld 634. 7a juſtice of peace, being joined with the evidence mn Sidne" 
"Foſter . other witneſs only viv v, could not in the ordinary an's 
4 ahoas of juſtice, amount to ſufficient evidence within the) n gener 
which requires #9 witneſſes in high treaſon; and the wy crim 
was thought neceffary to proceed in that caſe by bill 
tainder. in parliament, whoſe. power can be reſtrainec 
rules but thoſe of natural juſtice. | "wh 
| | f 9 . of N ; mou 644. 
(r) 4 Stare Tr. Sect. 12. And in the ſame caſe it was (r) agreed, ſe ri 
265 to 272. evidence given by a witneſs at one trial, could not in tl 
Sup. ſe. 9- nary couſe of juſtice be made uſe of againſt a defenda & to thy 
1 Sid. 325. death of ſuch witneſs, at another trial. Wks, 1 ſh; 
2 Keble 384. | | 
Nor can depoſi- | | - ni N 
tions taken in a ſuit of a did erent nature and juri diction be read. We lch's Caſe Indy, W 
306. 2 Hale 288. | | En | Where 
i The | ler ma 
Sec. 13. Alſo it ſeems clear that depoſitions take Mere 
Summary 263. ſpiritual court in a cauſe of divorce: for a 2516 mari wine 


2 Hale 285. not be given in evidence upon an indictment for ſuch mat 
: Hawk. c. 43- the ſtatute of 3 Hen. 7. c. 2. | 


(s) 2 State Tr. Se. 14. As to the ſecond particular, v. How far} | 
33% 414, 415+ is evidence: It ſeems (s) agr-ed, That what a (c) Ara 
708 | 


. 


3 St. 9 . My been heard to ſay is in ſtricinels no manner of evidend 
Sto. ga. for or againſt a priſoner, not only becaue it 18 not upd 
4 St. Tr. 33. but alſo becauſe the other ſide hath no opportunit) of a C 
(t) Vide ſup. amination; and therefore it ſeems a ſettled rule, That 
never be made uſe of but only by way of inducement (4 
luſtration of what is properly evidence. Vet itſeems (x t 
the priſoner had been heard to ſay at another time, 


(u x Sate Tr. 
325. 328. 332. 

333, 414, 4158. 
3 Stat. y 5 144, 
145. 209 210. (X) 3 St. Tr. 33. 3 St. Tr. 254, 235. 
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> An eridence for him (4), as well as againſt (y) him, and ( 9 Vide ſup. 
Of 4A. | ; | L . 
% what a witneſs hath been heard to ſay at another time, e 


gen in evidence in order eit her to invalidate or confirm the 529, 802, 603. | 
Tony which he gives in court. 3 State Tr. 218 | 
| 7 | 3 ö ; to 222. 428,429. | 
4 State Tr. 31, $2, 53. Vide ſup. ſet. g& 12. 1 Hale 285, 


The declarations of 2 priſoner may be given in evidence againſt him, but not ſor 
therefore a witneſs, for this purpoſe cannot be called in his defence; but he may 
zum ine any of the witneſſes on the part of the proſecution as to any thing Which 
vm) have heard him fay relating to the fact he is charged with. | 


tet, 15. As to the third particular, viz, Whether ſimilitude of (a) 3 orig 

tk be any evidence in criminal caſes : It 18 obſervable that pr 3 3 

ink other circumſtances in (a) Algernoon Sidney's caſe was (h) 3 State Tr. 

Abe good evidence of his having written a paper charged 362 to 767, 

kf him as an overt- act of high treaſon : Vet in the trial (e) Vide 3 State 4 

te ſeven (b) biſhops, the court was divided in opinion, whe- N * 893. | 

Efnilitude of hands were evidence of the 3 hav- 4 8 e | 

ſged the paper charged againſt them as a libel ; and the and Prancia's 

ment having declared an opinion in the reverſal of Alger- Trial. 

wSidncy's attainder, that compariſon of hands is no evidence Ld. Raym. 39. | 

1nan's hand-writing in criminal caſes : It- ſeems to have bone 3nd oy 1 

n generally holden (c) ſince that time, that it is not evidence 12 viner 204. en 

gy criminal caſe, whether capital or not capital. Quere vide | 
| - any or FM | 

aſtody of the priſoner, eſpecially if they be proved to be in his hand writing, by per- i 

| 

| 


#ho have ſeen him write, may be read in evidence againſt him. Henſey's Cale. 1 
now 644. Vide alſo Lord Preſton's Caſe. 4 State Trials 440. 4State Trials 447. 
Mie Trials 478. | 5 


þ to the third point, dig. Who may be witneſſes in criminal 
Its, 1 ſhall endeavour to ſhew, Firſt, Whether a huſband 
nile may be witneſſes for or againſt one another. Se- 
ah, Whether a judge or Juror may be a witneſs. Third- 
| Where an accomplice in the crime charged againſt a pri- 
r may be a witneſs againſt him or for him. Fourthly, 
Mere a perſon ſhall be diſabled to be a witneſs in reſpe& of 
king been attainted or convicted of a crime. Fifthly, 
re it is a good exception againſt a witneſs that his intereſt is 
Memed, Sixthly, What other exceptions are good againſt a 
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. rg hg wi; of theſe particulars, vis. Whether (d) Co. Litt. 6. 
| y be witneſſes for or againft one another: 114. 187. 

ems (d) agreed, "That the huſhand and wife being as one 2 R. A. 686. 

Ahe fame perſon in affection and intereſt, can no more give Summary 263. 

ence for one another in any caſe whatſoever than for them- agony 

hes; and that regularly the one ſhall not be admitted to give : ks 3 

& againſt the other, nor the examination of the one be 2 Ven. 79. 


made 
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= 
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Co. Lite. 4. made uſe of againſt the other, by reaſon of the inplacabl 
2 R. Ab. 686. ſepſion which might be cauſed by it, and the great dan 
Summary 263. perjury from taking the oaths of perſons under ſo great 21 
i Hale 301. and the extteme hardſhip of the caſe : And therofore it 


 THale 279. 0 | ore lt to 
0 3 47. been (e) adjudged, That the huſband cannot be a witneſs 4 
Hutt. 116. the wife, nor the wife againſt the huſband, to prove ti ck 

+ Raym. 1. marriage on an indictment on the ſtatute of 1 (f) Jac. 1. ſages 0 
. Bay "a, for a ſecond marriage. Vet (g) ſome exceptions have wat 0 
* 1th — aig allowed to this general rule in caſes of evident neceſſity! lo it 


point was ad- the lord (h) Audley's caſe, who held his wife's hands ani 
mitted in Field- while his ſervant, by his command, raviſhed her or wh 
ing's = man 18 indicted for a (1) forcible marriage againſt the ( 
| r pi, rt of 3 Hen. 7. or where either a huſband or wife have 
Tf] vide f. 1. to demand (I) ſureties of the peace againſt the other, &c. 
ch. 43. d f f L Þ. 5 | * e 

(8) In Raym. 1. there is an opinion that a huſband and wife may be witneſſes againlf 
another in treaſon, but the contrary is adjudged. 1 Brownlow 47. See 2 Kebſe 4 
H. P. C. 301. (h) State Trials vol, 1. f. 388. 265. 209. 366. Hutt. 116 Ruſhy; 
lectione, part 2. vol, 1 f. 94. 99. But this caſe is denied to be law, Rayn. ! 
Cro. Ca. 488. State Trials vol. 4. fol. $88. 3 Keble 193. pl. 43. [k] See B. 
42. 492. [I] See b. 1. c. 60. ſet. 4. Hutt. 116 So in an information againſt tw 
for perjury, and the other for ſubornation, in ſwearing on the trial of ao ejedmen 
a child was ſuppoſitious, Keeling admitted the huſband of one of the defendants t 


evidence of the birth, but retuſed to admit bim as to the ſubornation. Sid. 379. 4 thy (a) 
403. Mar. 120. And the evidence of a wife has been diſallowed even againſt 17 fall 
where her huſband might be indirectly in danger. Dalton $40.—1n Sir Thom df 
mond 1. the caſe of lord Audley, 1 St. Tr. 388. Hutt. 116. is denied to be law; {lo 60 
is there faid alſo, that the wife may be admitted againſt her huſband in h gh treaſe bir), (5 
'this is doubted by 1 Hale 48. and denied 301.— But no other degree of kindred, a(t) Ji 
ſection, as that of parent to child, & e. will prevent a perſon from being a witneſs, & whil 


75. Salk. 289. 


. Sect. 17. As to the ſecond particular, vie. Whetl 
tm) a State Tr, Judge or juror may be a witneſs : It ſeems (m) agreed, ! 
257. 632. 674, is no exception againſt a perſon's giving evidence either 
Kelynge 12. againſt a priſoner, that he is one of the judges or juron 
x Sid, 133. are to try him. And in the caſe of Hacker, two of the 
ſons in the commiſſion for the trial came off from the bt 
and were ſworn aud gave evidence, and did not go up 
bench again during his trial. 


due atta 
þ judgme 
0, Litt, 
E the ex 
n made 
al and 
de infa 
ö N * 2 * Whe aſ of th 
(n) r State Tr. Sect. 18. As to the third particular, wiz. Where a 

96, C96, 697, complice in the crime charged againſt a priſoner may be a 
723. neſs againſt him or for him: It has been long ſettled (n) 


18 Te. 334. jt is no exception againſt a witneſs that he hath con * 
St. Tr. 161. ſelf guilty of the ſame crime, if he have not been (o) ind 


17, &c. 595. for it; for if no accomplices were to be admitted + wi 
698, 669. es, it would be generally impoſſible to find evidend 


7. 385. conv id the greateſt offenders. Alſo it hath been often 
7 0 : 

See Hale's opt- Fn 
nion ts the erer arguendo. 1 State Trials 924. and Bratton 118. 4 | _ 
-96, 2 State Trials 5301. (p) 1 State Trials 966. 4 State Trials 12. elyng 


3 Keble 136. Vide vel. 1. fol. 697. 10 State Trials 1 90. 


— 
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led, That accomplices who are indicted, are good witneſſes 


& the king, until they be convicted. 

lit the bare, uncorroborated teſtimony of an accomplice is not thought of ſufficient 
v to put a priſoner upon his defence; and the queſtion therefore is whether ſuch 
roy hould be received until ſome fair and unpolluted evidence be previouſly given of 
ft charged againſt the priſoner. This point not being ſettled, it remains ꝙ th the 
er 0 adopt ſuch practice upon the occaſ on as they reipect:vely think, moſt eſſential to 
Weds of juſtice, -, | ; | | 


Ve | F | 416 8 
y, bo it hath been (r) adjudged, That ſuch of the defendants Ir] 1 Sider. 237. 
aht | : Vide Trial per 


vi information againſt whom no evidence is given, may be Um 
wineſſes for the others. It hath been aiſo (s) adjudged, That 5 — _ 
rs A. B. and C. are ſued in three ſeveral actions on the ſta- 12 ame 12. 
r for a ſuppoſed perjury in their evidence concerning the Savil 34. 
ke thing, they may be good witneſfes in ſuch actions for one p « 8 R. Abr, 


Ker, : 


ect, 19. As to the fourth particular, viz. Where a per- (t) 5 Mod. 16. 
m. A ball be diſabled to be a witneſs in reſpect of his having been 74: 

| Seed ns CET | _, Kelynge 33. 
tinted, or convicted of a crime. It teems agreed, That a to) Ra, 369. 
icon, and therefore a /ortiori an attainder or judgment of Co. Litt. 6. 


nts (A traſon, (u) felony, (x) piracy, (y) promunire, (2) perjury, 2 Bulſtiode 154. 


7.1 kj la) on 5th Eliz. and alſo a (b) judgment in attaint for giv- [x] 2 K. Ab. 
an ele verdict, or in conſpiracy at the ſuit of (c. arts MJ Co. Lite, 6 
0 judgment for any (e) crime whatfover toftardin the E Rz). 32. 


rea" (5), or to be whipt or branded, being in a court which infra ſect. 22, 
a(t) zuriſdiction, are good cauſes of exception againſt a wit- 23. 


 vwinle they continue in force. Supra c. 37. 
f ſect. 52. 
| Co. Litt. 6. 


ry 263. [a] Co. Litt. 6. Vide ſup. c. 43. ſ. 25. 33 H. 6. 55. 2 Hale 277. But 


* Inzr; 263, tis ſaid in general, tha! one attaint of forgery cangot be a witnels. Ib] 
d, ., 2 Ren 684. [e] 33 H. 6. 55. 24 E. 3. 34. Vide 1 Hale 306. ſup: c. 43. 
her B. 1. c. 72. 1. 9. f Co. Litt. 6. 2 Hale 277. But Summary 263 is ſaid in gene al, 
jurors ne attaint of conſpiracy cannot be a witneſs, (d) That it is not material whether 


f the þ julement were actually executed. 2 Salkeld 689. 3 Inſt. 219, 3 Levinz. 426, 
9 Lit, 6, Kelynge 37, 38. Summary 263, 2 Hale 277. 5 Mod. 75, 76. ſeem to 
ide execution of the judgment material. (e) 2. Salkeld 689. 3 Lev. 426. This 
up l 'smade a quere, 5 Mod. Is, 16, 75, 76. Skinner, 51%, $79, And it is laid that by 

Wl and cannon law no ſuch judgment diſables a witneſs, unleſs the nature cf the 
de infamous. 3 Levinz 426, 427. (f) 1 Siderfin 31. Raymond 32. (5) It is the 
Ack the crime which deſtroys the competency ;, and not the nature or mode of the 
Ment, Vide 2 Wilſon. Pendock v. Mackender, and the caſes there cited. Gil- 


be a ay of Evidence 139. Principles. of Pena] Law 61, 62. 


f 5.20. s (g) agreed, That no ſuch conviction or 1 
) * Neat can be made £) of to this purpoſe, unleſs the record 99g. ER 
; 3 Wally produced in court. Alſo it is a general rule, That 2 State Tr. 307. 


I vitneſs ſhall not be aſked any . queſtion the anſwering 436, 448. 


ofte Much might oblige him to accuſe himſelf of a crime; and 3 ng iy 42.5» 
State WW credit is to (i) be impeached only by general ac- (h e 
5 268. 472, 
| | £548 | 3 State Tr. 387. 
| % ny Tr, 44. Con. Ruſhw. Stafford 605. ef ibid. 88 t. one was not admitted to 
| * himſelf. Nor are witneſſe: permitted to give evidence of their own infamy 
ade. 3 St. Tr. 427. 4 Inſt. 279. 2 Self, Cafes 175. Strange 1148, Salkeld 
'F a Wr. age 38. 3 St. Tr. 256, 680. 4 St, Tr. 129. 3 St. Tr. 151, 267. 
„, 291. . N : 


. . Rr counts 


1111111711111 


counts of his character and re CE 
_—— iter : putation, and n 
particular crimes, whereof he never e e = proof 


| yen | 
(k) Co. Lit. 6. Sect,21. It ſeems clear, (K) at this day, | | 
5 e 4 cannot 
| - Hale 303. a perſonal action 1s not a good E ni es r 
. is againſt a juror. And that a perſon nid of f mw, ; And 
. admitted to his clergy and (1). burnt in the * 9 That h 
Abr. 675. re- enabled to be a witneſs, ee Is the veridt 
rim contrary. | : ; # it be 
up. c. 33. ſect. 129. c. 37. ſet. 49. Ld. Raym o. 380. | ſi 
r. Ginn 370. 380. Godb. 288 8 i ſuc 
elynge, 3 ent. 349 n e 5 Modern 15. 2 Siderun 51. Hoben 8. - 
err. 22. It ſee by jag 
ee ſeems [Im] agreed, That the king's * 
(n) 2 Salk, 514. , treaſon or felony aſter a conviction or attainder ade 
689... But tee par to his credit: Alſo it was holden by the late chief j hep 
2 Brow. 47. n] Holt, That the king's pardon will remove ay meof! 
(0% B. 1. c. 72. to be a witneſs in all caies whatſoever, whe anon fy diſab ſited to 
ſect. 9. conſequence of the o , rem it is only ul be in 
Hale thinks NRA EP ay” Judgment againſt him, and wr dire 
Der e judgment. as it is in con piracy (o) a ſe only 
ey, Per- uit of the king, and in perjury on the ſtatute. But thi h)2R. A 
jury, or torgery, (p) ſeems not to be fully ſettled, „ File 1 Sal 
may be a good Tc | Jibough it 
witneſs, it pardoned. 1 Hale 306. Vide | | | 
5 (p) * ſup. c. 37. f. 62: And ye 
> | Aten, a 
(q) 2 Salk. 46r. . Sect. 23. Tt hath been (q) ruled, That a conviction of inal 
689. jury doth not diſable a man from making an affidavit i Ih batt 
Strange 1148. to the irregularity of a judgment, | 9 Nan 0 
Sect. 24. As to the fifth particular, wiz. Where it is a Nole, th 
; exception againſt a witneſs that his intereſt 1s concer d. ble clear 
(2 00. Litt. 6. ſeems an unconteſted (r) rule, in all caſes whatſoever 1 
1 Siderfin 237. 1: 3 — e abies 
| Keble 83 37 bee. — againſt a witneſs, that he is either tc ef, 25 
1 Hale 302, 303. gainer or loſer by the event of the cauſe z whether ſuch ac runſt a 
2 Hale 279, 48 be direct and immediate, or conſequential on! And . 
| ſeems to be the reaſon why he who is bail fe J. 7 one 
ee 10 y he who is bail for the defendan t) 2djud 
253. e an evidence for him without conſent. bas rec 
| 1 ; lime t 
(t) Co. Litt. 6. Alſo upon the ſame ground it 1s (t) agreed, That he Duel 
2 R. Abr. 68, borrows money upon an uſurious contract cannot be 2 wi ie of 
. upon an information for the uſury unleſs he (u) hath pail i 
2 Keble 3 1 3 whether ſuch information be brought by himſelf o tiring 
Vide B. v. page other; for if in ſuch caſe a man might be a witnels, he Uy wa 
533- ſect. 27. n effect ſwear for himſelf, by proving a matter which ich not 
avoid his own contract. : bd, it is 
(x) 1 Salk, 282. 8 Item. 
Yet between the 8 upon the like reaſon it hath been (x) ruled, TIA 
King and Paris, who by a {light hath been impoſed upon to ſet his hand 
7 Siderfi 43. note = more money than he intended, 15 no good witne lt, 26, 
e572, an information for the cheat; becauſe a conviction may Kong 41 


1 Ventris 49. 


the cont 7 Ph | 
_ Contrary was ruled in a ſtronger caſe, by three judges againſt the opinion of Tv 


- Watt's Cafe, H ; : 
1194, ©, Hardries 331. King v. Nunez, Strange 1043. King v. Ellis. » 


* 7 


| 
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ls to avoid the note, by being made uſe of by the part — 
when ſued upon it, as a motive to influence the jury, whic (y) Salk. 328. 
amot well be prevented, though in law it be (y) no evidence. 1 Siderfin 425, 


uud for the like reaſon I take it to be gengrally (z) agreed, (2) Salk. 283. 
Tt he whoſe property may be prejudiced by a forgery, is is 2 1d 
weridence to prove it on an indictment or information. And forged à bond in 
Fit be a forgery within 5. Eliz. a farther reaſon may be offered the name of Ld. 
ay ſuch a perſon cannot be an evidence, becauſe he may have Cheſte eld; 
p3don on the ſtatute, and upon this reaſon alone 1t hath been 3 -__ 
(adjudged, That he againſt whom a verdict is given, cannot and ht - — 5 » 
þawitneſs to prove perjury in the evidence. his ijordſhip was 

| 3 admitted to 

pore that the Ggnature was not his hand-writing.—Newland forged a bank-nnte in the 


ores 
: Ju weof William Lantler one of the caſhiers, and, without any releaſe, Lander was ad- 
fab ned to prove that it was not his ſignature ; becauſe the intereſt, and liabality to pay 
nl ul de immediate and apparent either upon the face of the inftrument forged, or upon 2 

/ wr dire; but in this caſe the Bank are prima fucie and firſt liable; and Lander the ca- 
and kit only mediate ly liable over to the Bank upon his ſecurity. O. B. 1984 No. 276. paſſim. 
)) a h}2R. Abr. 685. and the ſame point is taken for granted, 1 Sid. 237. 1 Keble 836. 
5 Fide 1 Salkeld 28 3. —But a perſon cannot be a witneſs who apprehends himſelf intereſted, 


Iitoughin fact he is not. Strange 129. 


ud yet it appears from daily experience, That (b) a perſon (h) R. Abr. 
nen, and generally any other perſon to whoſe (c) damage a 685 TR 

ginical information concludes, is a good evidence to prove 17 Side 2 
Ih battery or other miſdemeanor, notwithſtanding the ob- 2 & eble 5 Te 
1 8 2 Keble 384. 
Rn that he may have an action. And therefore, upon the 572. 

Rake, the rules of evidence concerning this matter ſeem not ! Keble 836. 


nde clearly ſettled, : Siderfn — 


leg. 25. It ſeems (d) agreed, That it is no good exception (4) 2 State Tr. 

Ant a witneſs, that he has a maintenance from the king; for 334, 338. 691. 

And 7 one may maintain his own witneſſes. Alſo it hath been 503 

) 2djudged to be no good exception againſt a witnets, that [e) t State Tr, 

Es received a reward for having made a diſcovery of the 723. 724. 

Ine to be proved againſt the priſoncr. Aiſo it hath been 2 We Tr. 334. 


t bee ned to be no good exception, that a witneſs hath the 3% _ 

7 : 1 PIR Te 5 4 x ate Tr. 121. 
AW Juile of a pardon or other reward on condition of giving his Kel dae 18, 
| kate, unleſs ſuch reward be promiſed by at of contract f) Kelynge 48. 
ſelf oP Bing ſuch and ſuch particular evidence, or full evidence, * _ Fre 334. 
he Iu way in the leaſt to biaſs him to go beyond the truth: 335: 3. 
ich . a . / 3 St. Tr. 22t, 
hich am not being eaſily avoided in promiſes or threats of this 222 


It, it is certain that too great caution cannot be uſed in mak- But Sir Matthew 


Wtiem, Hale 1s of a 
, * different opinion. 1 Hale 304. 2 Hale 280. Kelynge 18. 4 State Tr. 121. 
an | | 
v1 1 t,26. As to the fixth particular, ie. What other er- Ile Litt. 6. 
; ons 7 . * 1 2 Hale 279. 
may ae good againſt a witneſs, It ſeems (g) agreed to be 781 0 
Rr 2 a good 
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(h) Vide Tr. a good exception, that a witneſs is an infidel; that is, as ] ( 
per pais 165. take it, that he believes neither the Old nor New Teſtament 
2 Keble 314. be the word of God; on one of which our law require 
berg this Oath ſhould be adminiſtered (6), | 

is ſaid to be 2 miſtake of Lord Coke's opinion, 


(6) The ſtrictneſs of this rule has in many inſtances been relaxed, Lord R 
mond 282. Vide alſo the cafe of Barker v. Omichund. 1 Atkyns 21 to 51. Where 
queſtion was very critically diſcuſſed; and the oaths of Gentoos, ſworn according to 
ceremonies of their religion, admitted in a civil cauſe, A Mahomedan, ſworn upon 
koran, had been admitted. Strange 1104. 2 Eq. Caf. Ab. 397. pl. 15. the teſtimony 
2 Jew tacto libro legis Meſaica is not to be rejected. 2 Hale 279. Atkins $2. 44. 
Keble 314. 6 State Trials 58. Francia's Trial for high treaſon. A perſon has been 
mitted to ſwear by holding up his hand without laying it on the book or kiſſing it af 
wards, Dutton v. Colt. Atk. 42. O. B. And by Wills C. J. an Hafidel, in gener! 
an admiſſable witneſs; for the term does not imply that he is an Atheif, Atkins yo, 
But the affirmation of a Quaker is excluded in criminal caſes by 7 & 8 Will. 3. c. 4, 
'Vide 3 Burn's Juſtice 254. And it, ſeems that wherever it appears that a wiinel 
idea of a God or religion, he ſhall not be permitted to give his teſtimony. Atkyns 4; 


(i) Co. Litt. 6. Ses. 27. Alſo it is (i) certain, That want of diſcretioni 
| | good exception againſt a witneſs 5 on which account alone 
| (k) Sum. 263. it ſeems, That an infant may be excepted againſt ; for in ſo 


2 Hale 278. : 2 2 | 
1 Brownlow 47. Ales an infant of nine years of age has been allowed to g 
| evidence. a 


In the caſe of the King v. Powe ll, tried before Mr. Juſtice Gould at Vork aflizes1 
for a rape, and in a later caſe of the King v. Brazier, of the ſame kind, it was determi 
by the judges that an infant under ſeven years of age may be ſworn, and give her 
dence upon oath, provided ſhe appears to have ſufficient diſcretion, & e. &c. MS. 1 

. e | ſta! his 04 

. 7 dence - 
(1) x St. Tr. 253 Sect. 28. But it ſeems agreed, That it is no good (I) ex th 
A man deaf and tion againſt a witneſs that he is an alien, or villein, or bo 


dumb, with 
whom com- man, &c. 8 8 


munication can | ; i f ; * 
be made by means of ſigns, & c. was admitted to give material evidence againſt a prik 


at the Old Bailey, January ſeſſions 1786, by Mr. Juſtice Heath, after an argument 19 
kis competency. MS. | | 


VA 30 
0 crimina 
ltke it, 
Wt may ts 
* hath nc 
| W vitneſ 

Sect. 29. As to the fourth point, vis, In what manner Wd in 7, 

witneſſes for the defendant are to give their evidence: It H precep 

(m) Sum. 264. always been (m) agreed, That the evidence for the king mul 5 

2 Hale 283. all caſes be upon oath, and alſo that the evidence for the defe But it is 

2 Bulftrode 147. ant in an (n) appeal, whether capital or not capital, of in ſons acc 

(n) 2 State Tr. 1. | 3 | HR - muſt alſꝗwmption 
indictment or information for a (o) miſdemeanor, mu pt 


7. Py o - q i 
[Saerfin 25. upon oath. And it is ſaid by Sir Edward (p) Coke, That court w. 
(o) 1 Siderfin * never read in any ſtatute, ancient author, book-caſe, yy bear f 
ith « cord, that in criminal caſes the party accuſed ſhoul granted 


(ep) 3 laſt. 79. c have witneſſes ſworn for him, and therefore that there M 

| ce not ſo much as ſcixzilla juris againſt it.“ And 1t 18 fo uhh 
ea) Sum. 264, Sir (q) Matthew Hale, That there is no known law 2 1 _ 
2 Hale 283, 7” | | Howe oy 


YI of * s ; | - k - \ 
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10 „ 1 l 4 C. Car. | 
ver there having been a conſtant immemorial [r] prac () 292. 
We ſuffer 3 to be ſworn againſt the king upon 3 3 
ftuents of capital crimes [5], except in ſome caſes ſpecially 2 State Tr. 296. 
ided for by ſtatute; and the judges being always tender of 737. 
ating from the ſettled practice of their predeceſſors, and Summary 264. 
mlly chooſing rather to preſume it originally founded on (5) Vide 31. 


. , El. c. 4. 
fatute or other good foundation, than to ſaffer the rea- 4 Jac. c. 1. 


3 to tienes of it to be nicely inquired into, which might be an . 
pon r to endleſs uncertainties, it was thought neceſſary to enact 
Anne c. 9. ſ. 3. That every perſon who ſhall be pro- 
Ms l duced or appear as a witneſs on the behalf of the priſoner, 
it af #}efore he or {he be admitted to depoſe, or give any manner of 


# xridence, ſhall firſt take an oath (7) to depoſe the truth, the 
# hole truth, and nothing but the truth, in ſuch manner as 
uche witneſſes for the queen are by law obliged to do (8); 
d if convicted of any wilful perjury in ſuch evidence, ſhall 
# {affer all the puniſhments, penalties, forfeitures and diſabi- 
# tes, which by any qf the laws and ſtatutes of this realm, 
Fe or may be inflicted upon perſons convicted of wilful 


# perjury,” Es 8 
(1) A peer maſt be {worn in a criminal proceeding. ' 3 Keble 51. 1 Salkeld 278. 


) It is not ſufficient for 2 witneſs to ſay he #hinks or perſuadles himſelf; for the court 
nl give judgment upon unequivocal evidence. Dyer 53. The court will indulge the 
loner by examining the witneſſes againſt him apart, but he cannot demand it as his 
taht, 4 State Trials 9. And it is faid that a priſoner cannot call witneſſes to diſprove 
ſat bis own witneſſes have ſworn 2 St, Tr. 764. 792.—Nor ſhall any witneſs read his 
gidence ; but he may look on his notes to refreſh his memory, 5 State Trials 445. 


. zo. As to the fifth point, wis, Whether a defendant 
criminal cafes have right to proceſs to bring in his witneſſes : (t) 1 State Tr. 
[take it, that in proſecutions for [t] miſdemeanors the defend- 959. 

| : | p br '3 State Trials 
Wt may take out ſubpœnaꝰs of courſe ; but that 1n capital caſes 43826 450 
Elath no (u) right, by the common law, to any proceſs againſt (u) Vide 1 State 
witneſſes without a ſpecial order of the court. And it is Trials 969. 
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ner ud in Turner”s caſe (x), that the court cannot grant the priſoner 3 St. Tr. 1092, þ 
It GP) precept to bring in his witneſſes, &c, ᷑“) St. Tr. 999 | 
mul | 

def ber it is enacted by 5 Will. 3. c. 3. ſ. 7. © That all per- 8 

1 * ſons accuſed and indicted for any high treaſen, whereby any cor- | 
(QT "iption of blood may enſue, ſhall have the like proceſs of the 4 


wan where they ſhall be tried, to compel their witneſſes to 
oper for them at any ſuch trial or trials, as is uſually 
{ 23 8 f 
granted to compel witneſſes to appear againſt them,” | 


* 
a 
x8: WE re 
—— an. lh 
2 1 
8 


And it ſeems that fince the ſtatute of 1 Annæ c. 9. ſet forth 


Me at large in the precedent ſection, which ordains, That 


ke vitneſſes for the priſoner ſhall be ſworn,” proceſs may 
Rr 3 . bs 


614 OF LIVIDINGKE Bl: 4 
be taken out againſt th 5 of < ; 1 1 
| em of courſe in : 
ever (9). a any caſe whatſe +hnds hi 
| 7 8 2 1 peil, f 
(9) The compulſory proceſs to bring in witneſſes in criminal cauſes is ei =” us 
iſſued in the King's name by the juſtices where the plea of 190; Po every fp lect, 34 
the juſtices or coroner, who take the examination of the perſon accuſed ; and the inf as 
mation of the witneſſes may at that time (and this is the uſual way), or at any time * (adant, 
and before the trial, b.nd over the witneſſ-s to appear at the ſeſſions, and if the ref | ace and 
to be bound over, may commit them for contempt, 2 Hale 54. 282, and alſo, if 6 Ms , or 
lect to appear when bound over, they ſhall forfeit the irrecognizance, 1 . inſti po « 
When a witneſs is a priſoner in execution for debt, be niuſt be brought up by 1% huſe of 
ad teſti ficandum, to give his evidence. 2 State Trials 580, 4 State Trials 37 4 = 
| a BS g ke houſe 
Se, 31. As to the ſixth poi _— i bac 
Sed, 31. point, vig. What evidence mai | 
05 Ch. 28. ſect. tains an indictment, &c. Having already ſhewn, (y) That 2 a 
- bf | cording to the later opinions, where one is indicted or 
30. ſect. 9. fl 7 mo + ed upon wr other 
atute, and the evidence doth not bring the cafe within the fla pedal; 
tute, but yet proves the offence in the indictment as it is at Ait 
offence at the common law, the defendant may be found guilt wed in 
| at the common law, and the words contra formam ftatuti reſed Naber! 
1 E | en. Jectec of other 11 
(z) Ch. 33. © ſurplus, Having alſo ſhewn, (z) That it is ſtrongly holdet Ge 
ſect, 11. that a man cannot be found guilty of an indi&ment again . 
him as principal, upon evidence which only proves him to hu s i 
been acceſſary before, but ſhall be diſcharged of the indi& bath in 
ment,—l ſhall in this place take noti F .. 
men all in this place take notice only of the following kid as 
particulars. f 9 | | | = 
(a) Sum. 264. Sect. 32. Firſt, That it is a ſettled rule (a) in all caſes may alſo 
1 Hale 361. whether capital or not capital, That the day laid in the indich len (n) 
2 * 179. 291 ment or (b) appeal is not material upon evidence, but that thi ear 15 th 
CRE defendant may be convicted upon proof of a fact at any othe , pros 
„me, whether before or after the day laid; fo (c) that it wer : 
2 loſt. 318, 319. before the time when the indictment or appeal were preferred it 
4 State Trials 9. And agrecably hereto Sir (d) Henry Vane was found guilty « 
19 2 * 07:4 an indictment of high treaſon laid on the zoth of May, 11 Ca Alſo it 
1 Balk. 288. 2, upon evidence of a fact done the 3oth of January, in the hr | 
4 State Tr. 9. NS | | , ale be g 
3 Kelynge 16. Fear of Charles the ſecond. Kü not | 
{d) Sum. 264. wely la 
2 Inft. 318: 3 Inſt. 230. Confirmed by all the judges in the caſe of Lord Balmarino, Bf 
State Trials 589, and Townley's Cafe, Foſter 7, 9. V 1 uy 
| 18 
| | # or per 
Se. 33. Secondly, That where the time proved varie Ir * 
from that laid in the indictment or appeal, the jury may eith were on 
find the defendant guilty generally, in which caſe the forfeitur temics, 
: | ſhall relate to the time laid, till the verdict be falſifed by th lip celle 
(e) Sum. 264. party intereſted (as it may be in this (e) reſpect, though not: rence, 
—_ © to the point of the offence) ; or they may (f) ſpecially find hin Werenc 
Zain. guilty on the day on which the fact is proved, whether befor e v 
Ch. 81. or after the day laid in the indictment or appeal, in which ca ine ſpe 
(f) Rely. 16. the forfeiture ſhall relate to the day ſo ſpecially found. Bu unt no! 
N * where a verdict expreſsly finds a defendant guilty beiore b the er 
2Inft. 378. time laid in the indictment or appeal, whether it may be _ but it 
3 Inft. 230. fed, as to the time, by the party intereſted, as it may be wher | 4 big] 
ö | M977; 
' - — 


% 


th, 6. OF EVIDENCE.” | 615 
findz bis gal generally of the offence in the indiftment or 
upon evidence of a fact after the time laid, may deſerve 
be confidered. ; 3 . | 
"ft, 34. Thirdly, That where a certain (g) place Is made (g) Salk. 185. 
of the deſcription of the fact which is charged againſt the 661. _ 
Lndant, the leaſt variance as to ſuch place between the evi- - —— s 
ue and indi ctment 13 fatal; as where a treſpaſs in taking away (h 8 
5 or any other offence is alledged in ſuch a pariſh in the Salk. 288. 
uſe of J. S. or in ſuch a pariſh in a play-houſe in Lincoln's- 4 State Trials . 
I-Fields, and upon evidence it appears to have been done at Kelynge 15. 33, 
e houſe of a different perſon, or that there is no play-houſe 8 . 
@ Lincoln's-Inn-Fields, But it is a ſettled (h) rule, That a above 5 7 ef 
nice laid only for a venue in an indictment or appeal is no way ſupra b. 25. 
mtzrial upon evidence; but that a proof of the ſame cumne at ſe't. 35 to 54. 
a other place in the (i) ſame county, maintains the indictment and Cro. Eliz, 
gzppeal as well as if 1t had been proved 1n the very ſame place. Ns 
Ao it hath been adjudged, That after a crime hath been Kelynge 63. 
wech in the county in which it is laid, evidence may be given 4 St. Tr. 410, 
Laber inſtances of the ſame crime in another county, in order 1 Burrow 47. 
plansfy the jury. | ! 

I was adjudged, in Sir Henry Vane's caſe {!), That where (I) Kelynge 14. 
ne is indicted for high treaſon in compaſſing the king's 4 State Tr 78. 
bi in one county, and the levying of war in the ſame county em) It is ng ceſ- 
a 3 a : ſary that ſome 
lad as an overt-act of ſuch treaſon, and (m) proved in the a — A 
ne county by one witnefs, the levying of war in another county ved in the 2 
my allo be proved by another witneſs, But it ſeems to have county, for 
ken (n) agreed at the ſame time, That where the levying of otherwiſe the 
er is the treaſon for which the party. is indicted, it muſt be compar mg cone 
flly proved in the county in which it is laid. be proved 11 3 

| | | county wherein 
it is laid. (n) Kelynge 18. And Deacon's caſe, 9 State Trials 55%, Folter 9. 
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Alſo it ſeems, That at this day the levying of war can in no 

ſe he given in evidence as an overt- act in any county in which 

[1s not laid, unleſs it tend to prove ſome overt-act that is ex- 

ky laid; for it is enacted by 7 Will. 3. c. 3. ſ. 8. That S 
*70 (o) evidence ſhall be admitted or given of any overt-act (o) Foſter 245, 
* tat is not expreſsly laid in the indictment againſt any perſon 

r perſons Wharf pe * ee! | 

lathe conſtruction whereof it hath been adjudged, (p) That (p) Captain 
lere one is indicten for high treaſon in adhering to the king's 1 s caſe, 
tenies, and certain acts of hoſtility done by him in a certain 5 Seng 
„ int) * OY p. 17 to 38, 
lp called 755 Clencarty, are laid as the overt-aQts of ſuch ad- 
neee, no evidence can be given of any other dictinct act of 

KTence, having no relation to, nor any way tending to prove, 

Wat was done in the Clencarty, though 1t conduce to prove the 

ar lpecies of treaſon ; and therefore that on ſuch an indict- 

Wi no evidence can be given of the priſoners having run away 

Þ the enemy in a cuſtom-houſe-hoat, &c. | 

Bit it hath been adjudged, (q) That where one is indicted (4) Rookwood's 
ir high treaſon in compaſſing the king's death, and a conſult e 48. Tr. 
I0257-o0me * . ; : 661 to 697, 
*-<ement to aſſaſſinate the king is laid as one of the overt- 

* Rr 4 | act 
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acts of ſuch treaſon, the defendant's ' giving about Wee, 


conſpirators a lift of the perſons names who were en. ˖ 
be employed in the alan ian, may be given in evidenc 
againſt him upon ſuch indictment, becauſe it naturally tends t 
prove his agreement to the intended aſſaſſination, which agreg 
| ment is one of the overt-aCts laid in the indictment. 

(r) Francia's . Alſo it hath been adjudged (r) That where the writing 
ys 1 ſeveral treaſonable letters is laid as an overt- act of high trealo 
tool. in compaſſing the king's death, and the purport of ſüch let 
is only ſet forch in th. indictment without a particular recitg 
or deſcription of any af them, the particular letters making go 

5 ſuch charge may be read at the trial. 
| Lowick's _— Se. 35. Fourthly, That where ſeveral overtzacts are lai 
: _— in an indictment of high treaſon, the proof of any of ther 
6 ge. Tr 226. maintains the indictment as much as if every one of them we 
Foſter 194. proved. ; . 8 
Dr. Drake'scaſe, Se. 36. Fifthly, That where one is indicted for writing 
Satkeld 660. libel ſecun⁰]m tenorem ſequentem, or for forging a decd /o and 
where the word deſcribed, any the leaſt variance between the libel recited, « 
go Fa _ * deed deſcribed, and thoſe given in evidence, is fatal. But tl 
3 an Where the ſubitance only of a libel is ſet forth in Latin, iti 
information for ſufficient if the libel be proved to have the ſame ſenſe as 1 

a libel, vide fec forth. IE os | GO 
Hobart 272. 


The words © in manner and form following, that is to ſay,“ do not bind the party t 
recite the inſtrument verbatim, no: render mere fo mal omillions or miſtakes fatal; MA 
cale, Douglas 193. In perjury on an affida vit recited to the ** tenor and effect, &c. 
where © under tod was inſerted in the indictrnent inſtead of nerſteod, the varianc 
was held not fatal. Beach's caſe, Cowper, 229. ©o a ſo in forgery where e bill gives 
in evidence was value y:ceivd,”” and the recital in the indictment was “ value receiv d, 
the variance was determined by all the judges to be immaterial; fo. it is impoſſi le t« 
miſtake it. Hait's caſe, Eaſter Term 1976, MS. The true diſtinction is ſaid by Loni 
MAnsF1ELD to be that where the omillion or add tion of a letter does not change thi 
word ſo as make it another word, the variance is not material; but that where the mil 
recited word is in itſelf @ word not intelligibie with the context. there the variance is fatal 
Salk. 660. Cowp. 230. Douglas 194 note 25. But by Powys if the court once giv 
into ſolutions of variances, they will never know where o (top, and being once at ſez vi 
find it difficult to reach the harbour again. 2 Str. 2 31, 232. 5 


(s) Hobart 294. Vet it ſeems (s) agreed, That it is no evidence in any ci 
minal caſe, that the defendant ſaid ſo and ſo, or words to the 
like effect; becauſe the court muſt know the very words, de 

Judge of their force and effet, _ Tn. 
Sect. 37. Sixthly, that a variance between an indid 
EE ment or appeal of death, and the evidence, as to the infirus 
(t) 9 Coke 67, mental cauſe mentioned in ſuch indictment or appeal, is no (t 
2 * way material , fo that the party be proved to have died by the 
3 ſame kind of death as is alledged in the indictment or appeal 
2 Inſt. 135. co. And therefore it is (u) agreed, That if one be indicted or 4: 
Summary 26s, pealed for killing another with a ſword, and upon evidence 1 
wy 270. 277. appear that he killed him with a ſtaff, hatchet, bill or hook, G 
— 4 ine any other weapon with which a wound may be given, © 
8 ought to be found guilty, for the ſubſtance of the matte. 
whether he-gave the party a wound of which he died; and it 
is not material with What weapon he gave it, though 4 


„or kVvIpENcE. ty 
th \fike it be (c) neceſſary to ſet forth a particular weapon. (e) Vide ſup. c. 
Ut ho the ſame gr und it hath been alſo (d) adjudged; Tue fo i= | 
nc i&tnent, or appeal for poiſoning a man with une kind of 9 
i; (OM, may be maintained by evidence of a different kind of z Inſt. 319. 


poiſon the deceated or not. (c) Yet it ſeems clear, * loft, 319. 


8 0 4 eidence of poiſoning, burning, or famiſbing, or any alas I bes 
alo ; kad of killing wherein no weapon is uſed, will not bury's Caſe: 
tte it an indictment or appeal of death by killing with a (f) 4 State Tr. 
Cit wn; and that evidence ol killing with a weapon will not 9- 


8 p . . } 
in an indictment or appeal of poiſoning, &c. becauſe 2 He 291. _ 
x different kinds of deaths; and in like manner that an * 5 


leit of treaſon could (f) never be maintained by evi- 
pol treaſon of a different ſpecies. We ee e 


wet | 5 ä 

a j, 38. Seventhly, That it ſeems a (g) general rule, (g) Sum. 268. 
ing tmherever a variance between an indictment or appeal, 2 Hale 292. 
ang 


& evidence brought to ſupport them, is material or im- 3 Inſt. 165. 
i in reſpect of the principal; in the ſame cafes alſo it 
knacrial or immaterial in reſpect of the acceſſary. 


7 Eighthly, That it is (h) ſettled at this (i) day, (h) But there 

lan indictment or appeal againſt A. B. and C. for the were anc ently 
I Þ, charge A. as having given the mortal blow, and eee 

c. having been preſent, procuring, and aberting, and fup. c. ag. 'F 
lence prove that B. and C. gave the blow, and that A. ſea. 7. 


urty t 
May' 
ec. 


n | 
Igind jment, becauſe in ſuch a caſe in the (k) judgment of Hale 185: 
19:0, WT 2 of any of them is the act of all. Cp Rn 
— t | ; (% Plowden 98. 
oe eld 334. 335. Wallis's Caſe, 3 Modern 121. 9 Coke 67. 4 H. 3. 18. Ab, 
- mil ite 69 B. Appeal 88. Corone 340. 8. P. C. 41. 1 Hale 437, 438. 2 Sum. 


by e. 23. lect. 76, c. 28. led. 64, (Kk) See the Looks avove cited, and B. 1. c. 


*n ch. 31. ſect. 31. and 80. ch. 34. ſect. 7. ch. 38. ſect. 8, 9. Ch. 41, ſect. 6, 
% 8 2 * 7 6 | 


is fatal 
ce give 
ſea wil 


Lp, Ninthly, That it hath (1) been reſolved, That (1) 9 Coke 119. 


ny ci * indicted as acceſſary to two, and upon evidence a . caſe, 
to the hre been acceſſary to one of them, only, yet he ſhall abs EY ON 


c puilty, But it is (m) holden by Sir Edward Coke, 2 Hale 292. 


d to ö . . 
ey Ia appeal be brought againſt two as principals and Vide Keil way 


indi& Wther as acceſſary to them, and one of thoſe charged 107. and ſup. 
inſtru Ws be found not guilty, the acceſſary is diſcharged, 4 — 5 
no (e gives this reaſon, That becauſe the plaintiff made a. 
by thn lar) to two, he cannot be found accetiary to one. 

appes \Uority is cited for the maintenance of this opinion; 


bach it ſeem eaſy to reconcile it with che reſolution 


or Ap: f | 
=Y dentloned, unleſs the rules of evidence on any appeal (a) vide fur 
ok, ol ws thoſe on an indictment, which I do not (n) and f. 32. 34. 13 
en, he [© 33 to other variances. | 38, 39 

atter 18 | 1 8 ? 

and it 


oh fo 
forme 


a; for the ſubitance of the matter is, whether the defend- (e) 2 Hale 291. 


1 prelent, procuring, and abetting; yet it maintains Gilb. L. E. 271, 
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Aud i. 40 to 43. found guilty, Alto it hath been (q) adjudged, that - whe! 


929. 930. 
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(o) 9 Coke * Soect. 41. Tenthly, That it hath been (o) a 

7. 41. Y, IHat ! eed, TI 
. a perſon be generally indicted for the e of "A 
(p) See B. 1. alitia præcogitala, and no expreſs malice appear upon thi 
c. 31, ( 18. 19. dence, but only (p) malice. implied by law, yet he ſh; 


*% 


60 : Se * indictment ſets forth all the ſpecial matter in reſpect yu e 
63. 67. 0 the law implies malice, a variance between the indictme Na Won 
Vide tie caſe of evidence as to the circumſtances doth no hurt, fo that the hut pain 
Rex v. Ba ker. ſtance of the matter be found. As (r) where an an indie It non 
Somerſet ailize for the murder of a ſerjeant at mace in London upon hd got 6 
4 Sy before reſt, ſuppoſes that the ſheriff made a precept to ſuch ſ Ache . 

aron Burland, tor th a - 4 precept to ſuch le _ via 
for the murder for the arreſt, and upon the evidence it appears that there We) agrc 


of P. Magys, not any ſuch precept, but that the ſerjeant made the arr kd, anc 
decided by the officio at the plaintiff's requeſt upon the entry of the plaint uch he 


. cording to the cuſtom of the city; for the ſubſtance 9 kent of 
next Michael. matter is whether the defendant killed an officer in the! Thy ig 


mas Term, MS. execution of legal proceſs, te child 


(s) S r Tay Sect. 42. Eleventhly, That violent (s) preſumption 355 
Vide ſup. c. 4. Plain circumſtances, is in ſome- caſes taken for full proc "7% a 
f. 10. and 1 St. Where a man is labbed in a houſe, and another runs out 1 
Tr. 181. 656. a bloody knife in his hand, and no one elſe is in the hot Een l 
2 St. Tr. 408. the time. Alſo it is (t) ſaid, That a probable pre ſum p 


3 St, Tr. 228. : i ; | | 
229. 688, 669. of ſome weight," but that a light one is not. to be regard 


bit ſee: 
894 901. 928, all, . 


Wnt in 
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Mon in a 


{t) Coke on Littleton 6. Comm. 367. 4 Comm. 363. 


Seck. 43. Twelfthly, That it is enacted by 21 Jac, 

F© That if any woman be delivered of any i ſue of her 
male or female, which being born alive ſhould by thg 
of this realm be a baſtard; and that ſhe endeavour pri 
either by drowning, or ſecret burying thereof, or any 

* way, either by herlelf or the procuring of others, ſo ti 

5 ceal the death thereof, as it may not come to light, 


„it were born alive or not, but be concealed ; in every W 4s, 
...*© caſe, the ſaid mother ſo offending ſhall ſuſſer deatl & belt e 
te caſe of murder, except ſuch mother can make proof Rog will 
« witneſs at the leaft, that the child whoſe death was oy of t. 
Rt & ſo intended to be concealed was born dead.” —In ti itclf 
tu) Kelynge 32. ſtruction whereof it hath been (u) adjudged, That in 0 
2 Hale 288, convict a woman by force of this ſtatute, there is no nec . 46, 
end the indictment be drawn ſpecially, or conclude contra, latter th 
| featuti; but that it is the better way to ſet forth only that (io) But 
fendant infantem maſculum vivum parturiit, qui quien Ring itſe! 
5 maſculus adtunc & ibidem vivus exiſtens natus per legen 45 mv we, 
glie ſpurius fuit, Anglice a baſtard, and then go on in th 
nary way to ſhew that ſhe murdered him, &c. contra pac? Ninth ev 
for the ſtatute doth not make a new offence, but only 3 
ſuch concealment an undeniable evidence of murdet. r 


5 | 
. . ( 
gd coin, 


oo EVID ENS E. | 61ÿ 


teen (x) agreed, That where a woman appears to have (x) Kelynge 32, 
ured to conceal the death of ſuch child within the ſta- 33+ | 
dere is no need of any proof that the child was born alive, 

tere were any figns of hurt upon the body, but it ſhall 

ly taken that the child was born alive, and mur- 

An the mother. But it hath been (y) adjudged, That (y) Kehynge 32. 
*r woman lay in a chamber by herſelf, and went to | 

wat pain, and waked in the night, and knocked for help but. 

get none, and was delivered of a child and put it in a trunk, 

knot diſcover it till the following night, yet ſhe was not 

bi the tatute, ee ſhe dee for help. Alſo it hath | 

lr) agreed, that if a woman confeſs herſelf with child be- (2) k : 
4 args Hua be ſurpriſed and delivered, no body LON 
with her, ſhe is not within the ſtatute, becauſe there was 

kent of concealment, And therefore in ſuch caſes it muſt 

ah figns of hurt upon the body, or tome other way (a) (a) 4 comm. 

te child was born alive. 198. 338. 

. 44. As to the ſeyenth point, wiz. What may be | 

n evidence on the part of the defendant. It ſeems (b) (b) B. 1. c. 62. 
1 that ſon aſſault demeſne may be given in evidence on ſect. 3. | 
dera iſſue in an indictment, but not in an action of 


bit ſeems to have been always (c) agreed, that the (0) S471 33 

unt in an information on a penal ſtatute may give in 1 EN 157. 

dee any exception in his favour in the body of the act. 2 R. Abr 683. 
Itath alſo been (d) holden that he may give in evidence (d) 2 R. Abr. 
exception in a proviſo of the act, (becauſe any ſuch od IP is left 
jun ſhews that he did not act againſt the form of the ſta- à quære, Savil 

j but that he cannot (e) give in evidence any clauſe of 32. 7 

ji in a latter ſtatute, but ought to plead it. B. Gen. Iſſue 3, 


21% 
(e) 2 R. Abr. 683. 


u. 45. It isa general rule in all caſes civil and criminal, Law of Evidence 
& bet evidence that may be had, or that the nature of 286. | 

lng will bear, is to be given; and it is upon this reaſon 

[py of the record is admitted, becauſe one cannot have 

wuitlelk. But a copy of a copy will not do. 


a In the caſe of murder, the declaritions of the 12 viner 118, 
welter the mortal wound is given, may be given in evi- 119. 
ge) But where ſuch declaration is reduced into writing, (10) Qere un- 


Ring itſelf muſt be produced, and not evidence thereof ach 8 is 


We ve, henſve of ap- 
=. | proaching diſſo- 
un His evidence ſeems to be admiſſable only upon the idea, that no human motive 
n awful moment interpofe to bias the truth of what is aſſerted; and there- 
* the declarations of a perſon io dying as equal to the ſolemnity of an 
Tr. 203. 9 St. Tr. 161. 10 St. Tr. $04, 


bl, 


6. On an indictment for clipping and counterfeiting 1 Hale 196. 
ds coin, it is not neceſſary to prove it the king's coin 24. 212, 213. 


by 
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Vide ſup. c. 25, 
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1 Hale 197. 
213. 310. 
Vide alſo 229. 
reſpecting evi- 
dence of inten- 
tion: 


Belmore's cafe 
Hale 305. 


(11) Ld. Raym, 
2529. | 
Strange 1064. 
1150. 510. 
Black, 36. 
B. N. H. 313. 


(72) 2 Hale 282. 


as a great defect in this part of judicial adminiſtration. 


Indigent proſe - 
cutors to be al- 
jlowed their ex- 
pences. 


* ſurer of the county in which the offence ſhall have 


time and trouble therein; which order the clerk ol al 


ally, to attend the trial _ which they may be ſumm 


. 
708 
by make 


OF EVIDENCE, =#þ 
by proclamation; but as a queſtion of fact, it muſt be 1M 
the jury upon all the circumſtances, and if it be not 


monly known, the moſt that can be expected is, that t oo 
ſicers of the mint ſhould produce their indenture to — 3 
currency of it. e | 2 
+ Seck. 48. But on an indictment for the counterfei * 
clipping, or diminiſhing foreign coin on the firſt of 2 © 
ch. 6. or the 5 or 18 of Eliz. for high treaſon, a proclam he 
with a proclamation writ under the great ſeal feems nece Taub 0 
to be produced, | 7-4 = 1 
| 5 "3 kce w 
t Sect. 49. If three perſons be indicted for perjury on We 
ſeveral indickments, and one pleads Not guiley, the other AN 
may be witneſſes for him on the trial, for they ſtand 1 . 
victed, although they are indictet. _—_ V 
| . - » W 
t Seck. 50. As to the eighth point, viz. In what AT 
witneſſes may be allowed their expences, it ſeems th tn was ap 


civil proceedings a witneſs is not obliged to attend unlef 
expences are tendered to him purſuant to 5 Eliz. c. g. : 
after ſuch tender he neglects to appear, he may be fined ao 
ing to the directions of that ſtatute, or puniſhed by at 
ment for a contempt of the court, as the circumſtances o 
caſe ſhall appear to be, (11) But in criminal procee 
the demands of public juſtice ſupercede every confideratic 
private inconvenience z and witneſſes are bound, uncond 


fort, 53. 
Ions appeari 
lie mentor 
Wed, It is f 
te court be 
dec, or t. 
er that the 
Wd that the! 
10 upon th 
county, 
he vary 0 
Þ pay ſuch 
Aal ſeem 4 
Al appear h 
pſecution, | 
p Kin poor ci 
wuble and 1. 
r on recei vi 
Unefaid,”? 
fdr, , 
rt where a 
en to give 
dent be 


, 


and be bound over to give their evidence, To perſons off 
lence and public ſpirit this obligation cannot be either hal 
injurious; but indigent witneſſes grew weary of expenſ 
tendance and frequently bore their own charges to their 
hindrance and loſs, and Sir Matthew Hale (12) complal 
the want of 3 in judges to allow witneſſes their ci 


t Sef.c1. And it is recited by 25 Geo. 2. c. 36. 
many perſons are deterred from proſecuting perſons gu 
felony upon account of the expence attending ſuch proſecut 
whereupon it is enacted, That the court before whot 
< perſon has been tried and convicted of any grand or} 
* larceny or other felony, at the prayer of the proſecutoꝶ 
ce jn conſideration of his circumſtances, may order the 


«© committed, to pay ſuch proſecutor ſuch ſum as f 
ce court ſhall think reaſonable, not exceeding the 2 
% he ſhall appear to have been put to in e 0 Out it ſhall 2 
< proſecution, making him a rea onable allowanc | 


4 . 


or EVIDENCE. 


uk of the peace reſpectively, is hereby required forthwith 
bp nake out and to deliver unto ſuch proſecutor, on being 
id one ſhilling and no more; which order the treaſurer 


/ 


# 8 
9 
ity 

i 


I 


 Y 


A forthwith pay to the proſecutor or his aſſigns.“ 
fl. 52. But the foregoing ſtatute having only removed 
Lrconvenience-as to proſecutors, it is farther enacted by 27 
by 2. c. 3. ſect. 3. That when any poor perſon ſhall 

xr on recognizance in any court to give evidence againſt 
nither accuſed of felony; the court, at the prayer, and on 
le oath of ſuch per fon, and on conſideration of his citcum- 
ines, in open court, may order the treaſurer of the county 


ence ; which order the proper officer of ſuch court ſhall 
mke out and deliver to ſuch perſon, upon being paid ſix- 
e; which order the treaſurer ſhall pay as aforeſaid.” — 
ent by par. 4. within the county of Mzddleſex (13), where 
fine ſhall be paid by the overſeers of the poor where the 


tm was apprehended, 


1 


d 53. And as this [aſt recited act extends only to poor 
l appearing on recognizance; and the 25 Geo. 2. c. 36. 
fie mentioned, gives relief only where · the offender is con- 
ſed. It is further enacted by 18 Geo. 3. c. 19. That 
& court before whom any perſon has been tried and con- 
ſided, or tried and acquitted of felony, in caſe it ſhall ap- 
er that there was a reaſonable ground for the proſecution, 
ad that the ſaid proſecutor hath Son fide proſecuted, may or- 
lch upon the prayer of the ſaid proſecutor, the treaſurer of 
lt county, riding, or di viſion, in which the offence ſhall 
he been, or have been ſuppoſed to have been, committed, 
Þ pay ſuch proſecutor ſuch ſym of money as to the ſaid court 
il ſeem reaſonable, not exceeding the expences which it 
Kul appear he has been bona fide put to, in carrying on ſuch 
pſecution, making, in caſe the proſecutor ſhall appear to 
ein poor circumſtances, a reaſonable allowance for his 
Mule and Toſs of time: which order the clerle ſhall deli- 


3 one ſhilling, and the treaſurer ſhall pay as 
U * . 


ur where any perſon ſhall appear on recognizance or ſub- 
pa to give evidence as to any felony, whether any bill of 
nditment be preferred or not to any grand jury, provided 
le fd perſon ſhall in the opinion of the court, bona fide have 
taded the ſaid court in obedience to ſuch recognizance or 
m, may order the treaſurer to pay, what to the ſaid 
um it ſhall appear the ſaid perſon was bona fide put to, by 
m of the ſaid recognizance or ſubpoena, making, in caſe 


u in poor circumſtances, a reaſonable allowance = 
| | 2 


It. 54. And it is further enacted, par. 8. * That the | 


Poor witneſſes 
allowed their 
expences. 


(13) 1 Burn's 


nplace where the offence was committed, to pay what ſum Juflice 530. hae 
olle court ſhall ſeem reaſonable for his time, trouble and adopted this pro- 


viſion as the 
meaning of the 
act ; but it cer- 
tainly is not ſs 
exprefſed in 
Ruffhead's col 
tection, | 
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ec his trouble and loſs of time; for which order the th 


cc 6 | , that 1 
- - hands ſ1xpence, and ” treaſurer ſhall pay as ; þ gel in 
ne 398. 2 
+ Sect, 55. And by par. 9. © The quarter ſeſſion m: Nn de of 
0 or lay down ſuch rules and regulations concerning any Jut oo privy 1 
** and charges to be allowed to any perſon by virtue of th ſl they give 
*« a5 to them ſhall ſeem juſt ; which rules and regulations h 
«received the approbation and ſignature of one or more « bet, 3. 1 
« judges of aſſize, ſhall be binding on all parties whatſœ e ſpecia 
and no perſon ſtall be allowed a greater ſum than accor «capital, a. 
« to the ſaid rules ſo approved of, &c. ? 
; | | . ke nf. l. 6. 
6 fer 4 (ſpecial 
N. B. Vide 14 Geo. 3. c. 20. for the manner in w 
priſoners ſhall be diſcharged, againſt whom no eviden a. 4. F 
Elven. | | be the jul 
x of murde 
& he be gui 
| my, ace 
7 l of (m/ 
CHAPTER THE FORTY- SEVEN TR. nanu 
| | tcarcumſt; 
5 N. Yet the 
' EO re 7 
OF VERDICT. * 
. 1 OI m 
| Rout ſettin 
pe SEG» : | Rther ſhall 
Fer the general learning of verdicts I ſhall refer to [mmicide / 
books, and in this place take notice only of the follo vole cir: 
particulars, F of what 
ol 4 WS de miſtal 
(a) Co. Litt. Sect. 1. Firſt, That it ſeems to have been (a) ancient! Se 
ag #Y uncontroverted rule, and hath been allowed, even hy thols rcumſtar, 
-< — 705i bhnet of the contrary opinion, to have been the general traditi 
104. the law, that a jury {worn and charged in a capi tal (c) caſe, dug. 87, 
Summary 267. not be diſcharzed (without the (d) priſoner's com ent) til Found:, ar 
= Hale 294 have given a verdict, And notwithſtanding ſome (e) auth ſp) See t 
2 State Trials to the contrary in the reign of king Charles the ſecond, this . 3 Inf 
827. Go 8 8. ee 24 Ng. 1 
z Anderſth 103, been holden for clear law both in the reign ef (f/ Jame ls, Vide 5 


(b) Raym. 84. ſecond, and (g) ſince the reyolution, 
(c) And the | 22 ol 
lame is holden by Coke as to larcenv, and any caſe of member. 3 Inſt tute 110. 
Litt. 227. b. But as to cates of an inferio nature, th contrar, hath be n adjudged. 
mond 84. Vide 1 Ventris 69. (d) 1 Anderſon 103. 104 Folter, 6 (e) Kel b 
26. 52. Comberbach 401. 1 State Trials 978. 2 State Trials 155. 277. 389 Ray 


ie. Fi 
Wy on an 
galt of n 
utbe murd 


84. (f) 3 State Trials 678. Vide ſup. c. 44. ſ. 22. (g) 4 State Tr als 110 75 Ni for 
Sed vide Rook wood's caſe, 4 State Trials 649. And this was con med y the __ Par 
of Lord Maosfield at the trial of Lord George Gordon for high treaſon Vide allo 40 "TP 
354. But ſee this point argned at large, Foſter 29 to 39. where in certain cales 0 , foun 
may be an exception to this general rule. | ein = ” 
1 thing | 


P Crompton 


= OF VERDICT. 5 623 
1 2. Secondly, That it ſeems to have been (h) always (h) Co. Lit. 227. 
that in all (i) capital caſes the jury muſt give their ver- Wee 110, 
125 in court, and cannot ge n privy verdict. 5 1 = hoy 


5 . . 4 Comm. 354, 
Mie £98, 2 Hale 300. (i) The fame is holden by Sir Edward Coke, as to larceny, 


Anf caſe of member, 3 Inſt. 110. Coke Litt. 227. And it is ſaid in Raymond 193. 
Tut po privy verdict can be given in any caſe wl. ere the Jury are to look upon the priſoner 
wa they give it, ES 

bt, 3. Thirdly, That it is ſettled, (k) that the jury may (K) S. P. C. 165. 
ie 2 {pecial verdict in any criminal caſe, whether capital or Summary 267, 


i _ * ale 301, 302, 
xeital, as well as in a civil. 9 Coke 12, 63. 
| 3 i Bulſtrode 87. 
ke ul. . 6. But, it is ſaid, Kelynge 29, 30. That it is diſhonourable for the court te 


bers ſyecia 1 verdict in a plain caſe, 
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. 4. Fourthly, That it hath been ( ) adjudged, that (1) C. Eliz. 276. 
re the jury find a man not guilty of an indictment or ap- 296. 464. 

af murder, they are not bound to make any inquiry, whe- 8 
& he be guilty of manſlaughter, &c. But that if they will — — * 
Anny, according to the nature of the evidence, find him Dalifon 14. 

iy of (m.) mantlaughter or (n) homicide ſe defendendo, or Summary 267, 
afatinizm ; for the killing is the ſubſtance, and the malice Batch. 126. 
gicrcumſtance, a (o) variance as to which hurts not the ver- (, — at 
|, Yet the books ſeem to make this difference, that where 296. 8 8 
En find the defendant guilty of manſlaughter on an in? Moor 49). 

nent of murder, they may give their verdict (p) generally, B. Corone 121. 
out ſetting out any of the circumſtances of the fact: But views Roll 461. 
tther ſhall not (q) be received to find him guilty, generally, . Mn 
lumicide ſe defendendo or per infortunium, but mult ſet out appeal of death. 
whole circumſtances of the fact, and in the (r) concluſion (n) B. Corone 
ck what crime they find the defendant guilty, wherein if 267. 

le miſtaken, it is (s) ſaid, that the court may notwith- 2 Hale 302, 


ding give ſuch judgment as ſhall appear to be proper from 2 . 166 


= 2 
— — 


dcumſtances of the fact ſpecially ſet forth. See the book 

| . f | Cite to the fol- 

| | : lowing ſec1on. 

idol. 87, "Tis holden by two judges againſt one, That where the appeal mentioned 

wound, and the verdict found but one, yet che variance was immaterial. Vide c. 46. 

. '?) See the books cited ſupra lett. m. (q) Summary 267. 2 Hale 302 S. P. C. 

z. z Inſt 56. 26 H. 8. 5. Aleyn 12. (r) F. Cor. 264. 286, 287. 305. Vide 

ne 47. 1 Andecſon 41. (s) 43 Aﬀize gt. F. Corone 226. Crompton 114. S. P. 
z. Vide Benlowe 47. 1 Anderſon 41. re 


let, 5, Fifthly, That it hath been (t) adjudged, that if (t) 1 anderſon 
WM) on an indictment or appeal of murder find the defend- 103. c. and 
Fulty of manſlaughter, without ſaying any thing expreſsly note, That in all 
the murder, it is inſufficient and void, as being only a che books cited 


MG for 3 under the fourth 
part. And guere if the law be not the ſame where ſegior -5 eiter 


bunt i found gui 1 m where the 
We the n guilty of manſlaughter on an inditment of murder. he is expre sly ac- 
4 murder; but other books, which ſpeak of this matter, lay in gene al that 
Noe © 7 may be ound guilty of manſlaughter on an iodi ment of murder, without 
h 1 ng a3 to the neceſſity of giving an expreſs verdict ufon the murder. 9 Coke 
wompton 114. 1 Hale 267, 2 Hale 302, See 4 Coke 40. 46. 
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| Benlowe 47. 1 Anderſon 41. 


6 7. 

qentione 4 
the indictr 
daſe of e 
wnplete t 


Gor the jury i ur" ſuch an indiQtment find that the defendant 
(v) F. Cerone the deceaſed /e deſendendo or per infortunium, and do nd 
1 9 * preſsly find that he did not murder him, according to th 
3 2 44 E. nerality of the ancient (u) authorities. 8 
F. Corone 94. . 

Comer wi. 
# nopſly a1 
viyelling-! 
Judges agree 


() F. Corone Cert. 6. Sixthly, That it is agreed, that on an india 
118. 177- 451. for ſtealing goods of a certain value of above 124. the (x) 


—.— 5. may find the defendant guilty, but that the goods are but e . 2 L 
2 Hale 392. > value of 10d, &c. | | 1. Ali 
S. P. C. 165, | we the houſe 
Crompton 114. B. I. c. 35» . A: mug woul« 
| 4 8 | | un Anne k 
. So alſo on an indietment of robbery with putting in 3 5 
the jury may find the priſoner guilty of the felony, but nen a 
gwlty of the robbery. - \ þ ſcpport th 
| . | ned of cie 
T So alſo on an indictment on the 8 Fliz, c. 4. where a the tel! 
clam et ſecrete a perſona, the jury may find the offender guil 
ſtealing, but not privately from the perſon, . mo 
+ FS: . le of 56. 
1 + So if a man be indifted on the ſtatute of ſtabbing, 1 Ji" 0mm! 
e _— c. 8. and the indictment conclude contra formam /fatutt ; -ye A; Jet a. 
n jary- m it hi d find him gui fic hill 
ard, Styles 86. jury may acquit him upon the ſtatute, an im gui 
manſlaughter at common law. | | 1 
Tin | Bit it tec 
> 9 OR + So if a man be indifted of murder ex malicia precegh We upon tf 
— 4 the jury may find him guilty of manſlaughter, or that he k . wo 
tare it is che deceaſed ſe defendendo, or per infortunium. | [ 0 of thi 
that in the lat- pectal © 
ter caſes the ſpecial matter muſt be ſet down. Kt for an 
gener: 
2 Hale 184. + So alſo on an indictment for petit treaſon felonice el prod ny doth 
; the offender may be acquitted of the petit treaſon, and 1 7a „ it ſe 
guilty of the manſlaughter or murder, as the circumſtanc a treſpa 
the caſe ſhall appear to be. 3 
iich v 
1 Hale 860. + So alſo on an indi ment for burglary quod felonice et . | 
vide che king Hariter fregit et intravit, and certain goods jelovice et bg ? "ow the 
v. Summers copge of aſportavit, the offender may be acquitted of the burg uaged, 


Mitment, a 
If ofender 

f the cont: 
if juice! 


Tri. term 1706. 
Rex v. Francis, 
Comyns 478. 


2 . 


and found guilty of the felony, —But on the contrary, it le 
that he cannot on ſuch an indictment he acquitted o 
felony and found guilty of the hurglary ; becauſe, though 
the indictment comprizes burglary and felony the indict 
is good, though it be not ſuppoſed in the indictment tn 
was ea ztntentione ad bond furandum, for the ad of theft hs 
charged at the ſame time it is a ſufficient evidence of his in 
tion; but when he is acquitted of the felony, there being not 


expreſsly charged in the indictment that burglariter ibis, . 
| i 


„ ieee, 
unis ad bona, Ac. felonice ſurandum, it ſtands ſingle, as if 
te indictment had been of fngle burglary; in which caſe the 
uſe of ea intentione ad ſurandum, Ec, had been neceſſary to 
oplete the ſingle burglary. 


Comer was indicted for burglary, “ and that he one diamond necklace, &. did felo- 

& ouſly and durglariouſly ſteal, &c.“ The verdi& was “ guiltyof ſtealing in the 
g 4yelling-houſe, Not guilty of the burglary.” On zoth November 1744, all the 
jules agreed, that the fact of felony being laid to couſtitute the burglary, and not the 
m of felony, Vide 1 Hale $59, $60. the g e of the burglary included an ac- 
muna of the felony in the dwelli ng-Houſe, and that he was entitled to clergy, on this man- 
vr of taking the verdict, But if the verdi& had acquitted him of breaking and enter- 
mr the houſe in the night time, and found him guilty of the reſt of the indictment, this 
fling would have included, the ofience of ſtealing goods in the dwelling-houſe, and then 
un Anne he would have been excluded from clergy, And in the King v. Withal and 
(rerand at Guildford athzes 1772 for burglary, the jury found a verdict not guilty of 
v re:cking,” but © guilty of ſtealing in the dwelling-houſe.“ It was objected that the 
piſocers could not be ouſted of clergy by 12 Anne, becauſe there was no ſeparate count 
þ ſ:pport that charge. But all the judges were unanimous that the priſoners were 
ſled of ciergy ; for an indictment for burglary contains every charge that is neceſſary 
k the twelfth of Anne. MS, . | 


} $0 alſo upon the ro & 11 Will. 3. c. 23. for ſtealing to the vide ante p. 491. 
le of 55. from ſhops, &c. if the offence ſhould appear to have 1 
ken committed in ſuch a place as the act was intended to pro- 
kit; yet a jury may find a verdict for the larceny only, as un- 
Ave ſhillings. 


| Bt it ieems that if a man be indicted for felony generally, (y) Kelynge 29. 
pon the evidence it (y) plainly appear that the fact & 1 
Wounts to no more than a bare treſpaſs, he cannot be found mL 
ty of the treſpaſs, but ought to be indifted anew: Yet if quere 2 H. 7. 
& ſpecial circumſtances of the caſe be ſet forth in an indiR- 22. and 10, whe-. 
gent for an oFence laid as felony, and the defendant be found ther nere 10. 
Fulty generally, and afterwards the court be of opinion that erg: 1 uf. 
Wfatt doth not amount to felony, bat only to an enormous ficient as to the 
hu, it ſeems (2) agreed, That judgment may b: given felony, the party 
pra treſpaſs only. Al ſo if the jury find a ſpecial verdict on may be found 
general indictment for felony ; and the crime be adjudged mar 
un lich verdict to be but a treſpaſs, (a) judgment may be age ons ws. oy 
Ian vpon it as for a treſpaſs only. Alſo if on an indictmeat (2) Kelynge 29, 
Ltepaſs the fact appear to have been felonious, it hath been 30. 
0) adjudged, That the defendant may be found guilty of the C. Car. 376, 
Munent, as it is laid, becauſe the king may proceed againſt : Jones 81 
E ofender as he thinks fit, either as # treſpaſſer or felon. (a) C Tos 497, 
thu contrary is (c) ſaid to have been holden by the late 498. 
cb juice Holt; and it hath been (d) adjudged, That if it (b) 18 Ed w. 4. 
Nr in an action of treſpaſs that the taking was felonious, no T ein 208 
Riict 0azht to be taken unleſs the defendant have been be- Vide — c. 35. 


In : ; — . 8. and c. 36. 

M it an acquittal or judgment againſt a man in an action or zadictment of treſpaſs 

| vg an indictment or appeal of larceny. Kelynge 30. (c)'6 Modern 77. (d) 4 
556, 557. Noy 18, Vide 1 Jones 147. Noy 82. Latch 145. 1 Modern 283, 


| 
q breften cited S. P. C. a8. 83. Vide Strange 1137, 
A. H. 8 8 fore 


| 


. Þy- 

fore tried for felony, becauſe the ſuffering ſuch actiom mi 
be a means to prevent proſecutions for felonies; | My 2 9 | 
++ : warp! the 1 
bent or im 


626 r Inne © af 


Commonly tis Sed. 7. Seventhly, That it hath been holden, That a y 


3 — dict acquitting a defendant of the death of a man, found ag unſere w 
orm, for they .: | DID REY : = 
alually Gp, <er- him by the coroner's inqueſt, ought not to be received unieg diturged a 


| ſons noknown ſhew what other 1 did the fact; but for this I {all re va), Cc. 


did it. 2 Hale to chapter nine, ſection thirty-three. | nl the 
391: 305. i b 7 8 kharged it 
(e) Popham Sect. 8. Eighthly, That on an indictment for a riot ag not t: 
ados. three or more, if a verdict acquit all but two, and find th lich were 
2 Salkeld 385. guilty; or on an indictment for a conſpiracy, if the verdiq joſe as p. 
2 St. Tr. 60,61, quit all but one, and find him guilty, it is repugnant ang {xd the | 
_ rhe _ void as to the two found guilty in the firſt caſe, and as to = 
In the year one found guilty in the ſecond, unleſs the indiQment ch: reifen wi 
book of 11 f. them with having made ſuch riot or conſpiracy, ſimul rum = for mu 
4. 4 pl. 3. furatoribus ignetis; for ot':erwiſe it appears that the defend 

172 F. Verdict are found guilty of an offence whereof it is impoſſible that tþ W Sos 0 
11 i e ſhould be guilty ; for there car. be no riot where there are q mv 
That fuck a ver- more perſons than two, nor can there be a conſpiracy v eld laid i 
dict is repug - there is no partner. Yet it ſeems (f) agreed, Thar if twe I forgery a 
pant, and there- perſons are indicted for a riot or conſpiracy, and any f att, Stran 
_ Found guilty of the riot, or any two of the conſpiracy, 1 _ 


. . 
ceive it, but dict is good (1). | 
ſent the jury dun upon ſe 


| 1d only ſo1 
back again, whereupon they found both the defendants guilty. (f) 4 St. Tr. 160, 1 bell 384. D 


(1 It has been determined u here only two are found guilty of a riot, or only bt. 10. 
found guilty of conſpiracy z, 1 5 having in both caſes, teen indicted with others, r an indi; 
| Judgment ſhall be given againſt them; Strange 193. even though the others who were 


dicted do not come in to ti ial. Strange 1229, So where ſix were indicted for a riot, and tu Ri ench b 
them died before trial; two Were acquittedz and two only found guilty; yet judgn Wl, et de 
was given upon this verdict; for by Lord Mansfeld, they muſt have been found guilty Wrnatus don 
one or both of thoſe who had not been tried, or it could not have been a riot. By k found gu 
ai | | 5 e 
f N ö ; £ 4 Bs . Md 18 g00 
(80 48t. Tr. And (g) where ſeveral are indicted for treaſon or felony b un que, 
n f ich 1 11 done by one only, un 
(o) Ver it hath other crime, which may be as well done by Js "id, and t 


been holden, more, 2 verdict (h) may find one of the defendants only gu 
That on an in- and acquit all the refit, And in Tike manner it ſeems 1. E 
diament of agreed, That a verdict on an information on a penal ita: . * 

* 0 Ng 1 Jury acq1 
burglary and N ſeveral perſons jointly charged with the offence ag "hrs 
ou . 4 the ſtatute, may acquit ſome and find others guilty z bec by ( Trop 
- 7p can. though the words of the information be joint, yet in judgn __ 
not, upon the of law, each defendant is ſeverally charged for his own offe * nad 
very ſame evi- And in like manner (k) it ſeems, That the defendant in Alo there 
| —— 2 information may be found guilty for a leſs time or degree Bs. olain ev; 

— 5 -" - ng is laid, unleſs the offence conſiſt in doing ſome entire ti J 
burelary, ang Which muſt be preciſely proved in the fame manner 48 
B. of the felony laid. | | ler 292. 2 
only. 1 Sider- N 3 6.1.15 Tal 60, 61 
fn 171. Vide 2 Hale 293, (i) Vide ſup. c. 26. ſ. 75. - (k) Vide ſup. c 26. . *Ranft them 
State Trials 160, 161. | | | 


\ 


by 


ic is confined to the facts expreſsly found, and cannot e 2 
e the want thereof, as to any material part by ry; argu- mo elynge 
En or implication from what is expreſsly found (2); and Rex v. Plum- 
&rfore where an indictment ſet forth that the defendant mer, Kelynge 
urged a gun againſt J. S. and thereby gave him a mortal * 1. | 
Mn), Ec. and the ſpecial verdict found that he diſcharged a 2322 
nd thereby killed J. S. but did not expreſsly ſay that he Rex v. pans 
Toney againſt J. S. it was (I) adjudged, That the court Strange 1015. 
ml not take it from the other circumitances of the fact, Comyns 748; 
ich were expreſsly found, though they were as full to the Rex v. Borth- 


we is poſlibly they could well be, that the defendant dif- 2% Douglas 

red the gun againſt J. S, Rex v. Phillips, 
4 | Cow per 830. for 

weciſon with which ſpecial verdicts muſt find the neceſſary facts. N B. On a ſpecial 


(4) If the verdict do not ſufficiently aſcertain the fact, a venire facias de novs ought to 

* Skinner 667. Ld. Raymond 1621. for a ſpecial verdict cannot be amended in ca- 
kl caſes per Lord Holt. Ld, Raymond 141. Vet in the caſe of Sarah Hazel, Lord 
held laid it might if there were minutes to amend it by, MS. Eaſter 24 Geo, 3. 
Inforgery a ſpecial verdict was amended becauſe the fault was committed by the de- 
Mt, Strange 844.—If a ſpecial verdict find only part of the matter in iſſue, or don't 
lt inthe whole i!Tue, or if the imperfection be ſuch chat judgment cannot be given, 
Þ bed, Lord Raymond 1522. Cro. Jac. 31. But if there be ſeveral iſſues, and the 
ind only ſome of them, the court may give judgment. Strange 845. for in a general 
un upon ſeveral counts, if any of them is good, it is ſufficiegt in criminal caſes, 
u 384. Douglas 730. 


lt. 10, Tenthly, that it hath been (m) adjudged, That (m) Saunders 
kr en indictment found at the affizes is removed into the _ * 

Wi dench ee, and there the defendant pleads not oy hays 7 ” 
If, et de hoc pontt ſe ſuper patriam, et T. F. miles coronatur What is 2 god 
Wratus dim” regis, c. ſimiliter, and thereupon the defend- verdict on an in- 
Isfound guilty of the offence in indictaments predi2” interius dietment of 
t prout predict” T. F. interius werſus eum queritur, the yy ij 10 - 8 
KC is good; for theſe words prout predict” T. H. interius e 

em queritur ſhall be rejected as ſurplus, (u) repugnant 


Tod, and the verdict is complete without them. 


Wt, 11, Eleventhly, that it hath been (o) adjudged, That (o) 1 Anderſon 

* Jury acquit a priſoner of an indictment of felony againſt 194+ 

Wt evidence, the court may, before the verdict is record- Compton 114. 

pit (p) not after, order them to go out again and recon- mp e Trials 3 
e matter; but this is by many thought hard, and ſeems 60. N 

late years to have been fo frequently practiſed as former- (p) Crompton 

Alo there are (q) inſtances where defendants acquitted 14. 

i plain evidence, of felonies and other enormous crimes, F. Corone 208. 


iy . * 2 
en bound to their good behaviour. bong woe 


ec. 55 EY Foſter 30. 

TH ""y againſt the opinion of Croke and Berkely, and Cro. Jac 30%. Vide 2 
0, 61. where the court upon the acquittal of the defendants of the indict- 
unt them for a riot, committed them for their contempt to the court, during the 


88 2 Sect, 


nne, uM 
Tm g. Ninthly, That the court in judging upon a ſpecial (1) Vide Rex v. 


bud for murder the court are judges of the malice. Lord Raymond 1485.. Strange 766. 
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Bs | OF VERDICT. Bl 


Seck. 12. However, it is ſettled, That the court W 


09 Agreed in aſide a verdict which (r) acquits a defendant of a proſe 
22 . PW cut 
3 — 4 properly criminal, as it ſeems that they may a verdict that 


Hil. 4 Geo. 1. Convicts him, for having been given contrary to evidence, 
wherein it was the dirctions of the judge, or any verdict whatever for a 
bolden by ſix of miſtrial. 1 gas 
A the judges . 

a againſt ſix, That a new trial was not grantable upon an acquittal on an information in 
4 nature of a 9 warranto, becauſe it ſounds in the criminality, 1 Keble 124. 2 K 
403, 404. Whether it be grantable for a a corrupt practice in obtaining a verdict, 1 Le 
9, 10. 124. Sigerfin 153, 154. 1 Keble $46. 568. 5go. 3 Keble 179. 409. Shower 
That it is not grantable where the acquittal was occaſioned by a ſlip in an indictmer 
perjury in ng rn the original record. 2 Keble 409. (s) 1 552 2 Jones 
3 Keble 525. 1 Levinz 9. But it is doubted, 1 Keble 124. 127. 5 Modern 380. 18 
Kn 49. and the contrary is ruled. 2 Keble 396. 403. (t) See Coke 14. 1 Keble 
Supra c. 23. ſ. 92 and c 36. ſ. 15, Vide 2 Hale 310, 4 Comm. 354. 1 Levinz 9. 


WIN 
forma 


of tr 


| Jones 163. 20 State Trials 416. [ ng fe 

a J | Welred lor 

| Ho priſoners + Sec. 13, And whereas perſons acquitted on their n in, 

| | RO — or having no indictments found againſt them, are freque gs b 
{> | of acquittal, detained in priſon by gaolers on account of their fees, it is ſe (0) C: 
BY | ated by the 14 Geo. 3. c. 20. That every priſoner ch: Won, | 

| « with any felony or other crime, or as an acceffary tbef i nent 

| te before any court holding criminal juriſdiction in Euglauſi t, 

| * ales, againſt whom no bill of indictment ſhall be fou Ha 

| . << the grand jury, or who on trial ſhall be acquitted, or . defer 

' ce ſhall be diſcharged by proclamation for want of proſecuſii r giren, 
| 4 << ſhall be immediately ſet at large in open court without li pa 


« payment of any fee or ſum of money to the ſheriff, ga 

= < or keeper of the gaol or priſon from whence ſuch pt 

| c ſhall be ſo diſcharged and ſet at liberty. And the tres 

| c of every county, &c. on receiving a certificate from 

c judge, &c. ſhall pay out of the county rate, a ſum not 

| c ceeding 135. 4d. for every priſoner ſo diſcharged, to the 
, “ riff, gaoler, or keeper as aforeſaid.” | 
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AP TER THE FORTY-EIGHTH: 
*OF JUDGMENTT. 


WING ſhewn already what judgment is good on an in- _ 
ogy x 43% 1 208." * 

formation, or action qui tam; whete it may be ſaved by an (a) Chi2he- . 
of tranſportation 3 44) and that judgment in high treaſon, (b) Algernon « 
being for counterfeiting the coin or ſeal, &c. ſhall not be Sidney's caſe, 
peſed for miſwriting or miſpelling, or falſe or improper La- 3 State Trials 
Hing alſo premiſed, That ; the courſe of the court op Re * 
[g's bench, upon every conviction in that court, of a 3 State Trials 
we (b) capital or not (c) capital, whether by (d) verdict or Knightley's 
Walon, the Party is to have four days to move in (e) arreſt caſe, 

ulgment, if there be ſa many days remaining of the term; Sous Tr. 2159 
wif not, (f) then the longeſt time that can be had in the (c) n 
m: Having alſo premiſed, That on a conviction of homi- (d) 4 St. Tr. 120. 
iſe defengendo or per inſertunium, no (g) judgment at all is (e) But in 
Ile given, but the party let to mainprite in order to pur- Saund 301, 302. 


1 chief juſtice 
e lis non, Hale refuſed to 


| hear any motion 
tof judgment of a ſcandalous conſpiracy; but in my own experience I never knew 
b4 motion refuſed to be heard. (f) 4 State Trials 217, Vet in the Lord Gray's Caſe, * 
Jitte Trials 77. the court would not give judgment on a conviction for a miſdemeanor, 
kl there were not four days left of the term. (g) Summary 269, 2 Hale 398. B. 1. 
Yy ſect, 24. Sup. c. 37. ſect. 2, | | 


| fall farther endeavour to ſhew the nature. Firſt, Of 
nent by expreſs ſentence to the puniſhment proper for the 
Ine, Secondly, Of judgments b any ſuch ſentence. 


bf judements by ſuch expreſs ſentence in criminal caſes there 
to kinds. Firſt, Such as are fixed and ſtated, and al- 
3 the fame for the ſame ſpecies of crimes. Secondly, Such 
x diſcretionary and variable according to the different cir- 
Muitances of each caſe, | 


* 
i 


lr 2, And firſt, —Of fixed and ſtated judgments. As to ch) State Tr. 
Nach it ſeems (h) agreed, That the law makes no diſtinction 704. 

een 2 peer and a commoner, or between a common or 3 1ſt. 31. 

mary Caſe, and one attended with extraordinary circum- 5 = 
er; for which reaſon- it was (i) adjudged in Felton's caſe, Ruſh. . | 
convicted, by confeſſion, of the murder of the Duke 640, 641. 
Kkngham, that the court could not order his hand to be 
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cedents. But S. P. C. 182. is expreſs that they ſhall be cut off. (t) S. P. C. 102. Eu 


(k) Agreed (x) cut off, nor make it part of the ſentence that his be 


3 oo 149. {ſhould be hanged in chains, but that the body after execy; a conce 
. being at the king's diſpoſal might be hanged in chai des the 
That the court 3 C . ns, the 
cannot order or otherwiſe ordered as the king ſhould think fit. yr te. 
the hand to be | = | | pbnd Cu 
cut oft in any caſe wherein it is not the ſtated judgment. See B. 1. c. 21. ſea, ; f no be 
(1) Vide inf, c. 51. . 12. | | bes fhal 
| | | | | | the come 
Of ſuch fixt and "ſtated judgments, the moſt remarkable ring. 
thoſe for treaſon, and felony, —Præmunire, end miſpriſions. "ip 
: 16. 
( ) s laſt. 21. Sec. 3. The ſettled (m) judgment at (n) this day again Ent 
ES man for high treaſon, not relating to the coin, ſeems to putericttin 
Summary 268. WES bile of: 
1 Hale 350, 36 1. That he ſhall be (o) carried back to the place from whence | 
2 Hale 397. came, and from thence be (p) drawn to the place of eie, ** 
8. P. C. 182. tion, and be there hanged by the (q) neck, and cut (r) d "os 
+ pr trig 4. alive, and that his (s) entrails be taken out, and (t) burnt ö * F. 
(a) In we time fore bis face, and his head cut off, and his body divided ſive 210. 
of Will. Rufus four quarters, and his head and quarters diſpoſed of at ſer becom 
judgment was king's pleaſure. And I find little or no variation in fubſta ite 
> ade . 4 from this judgment, but only in ſome circumſtances, for w 4 
wo CONnvicre 21 9 . 5 
of ich 2 ſhall refer to the notes in the margin and the State Trials, TIX 
that one ſhouli Pao f | Wo 
have his eyes put out, and the other in crucem tollatur. Mad. Exchequer fol. 6, 40 4 88 
P. C. 182. But this clauſe is wholly omitted in Summary 268. and 3 Inſt. 210. and Nun to 
Plowden 38). it is thus expreſſed, gad pracd R. D. duceretur per prefat conflatular' uf | 
dic fam turyim London, & deinde, &c And in Coke's Entries 361. b. it is thus, 4 kanne 383. 
praed T. B. ducatur per preſfat' Mareſe. uſque priſonam Mar Mareſc” Domini Regis Iron 12. 
(p) S. P. C. 122. it is expreſſed, That he ſhal} be drawn upon an hurdle. And Flow 
387. it is, That he ſhall be drawn through the middle of the city of London, to the bn T 
lows at Tyburn; Allo in Coke Entries 361. and 3 Inſt. 310. a particular place of ex of 
tion is mentioned. (g) S. P. C. 182. and 3 Inft. 110. But Plowden 307. Coke i, a 
hv 


361, and Summary 268. it is only ſaid quod ſuſpendatur without adding per collam. (1 
Iaſt. 110. S. P. C. 182. Plowden 387. Coke's Entries 361. But this is omitted St 
mary 268. (s) This clauſe is thus expreſſed 3 Inſt. 210, 211, Plowden 387. Col 
Entries 361. quod intertora ua extra ventrem ſuum capiantur, without mentioning! 
cutting off the privy members; and ſo is Summary 268. 2 Hale 397. and the later 


Will [1] 
A. per 


Mul. F 
dur omittec 
in. Sum 
Fes 42, 5 z. 
b (m) S. P. 
Under, vide 


Plowden 387. Coke's Entries 361. 3 Inſt. 211. it is thus expiclled, ipſoque vivenlec 
burantur, ——Vide allo Skinner 442. Carthew 318. 349. 


| Se. 4. It hath been always agreed to be proper jadgn 
(u) S. P. C. 182. againſt a man for high treaſon at common law, in countcrl 
e 7. ing the king's (u) coin or (x) ſcal, that he ſhall be draw 

ummary 268. the 7 by ; here h d by the neck till 
1 Hale 361. place of execution, and there hanged by t. ; 
2 Hale 397. be dead. But there have been (y) great opinions, That 
C. Cai. 363. judgment againſt a man for clipping, and other offences agY 
9 4 6. 7. the coin, made treaſon by ſtatute, ſhall be to be dit 
Ab. K. Cor. 8. hanged and quartered, as for other high treaſons; becauie 


405 8. 
lers an: 


155. 0, 
. nit the de 
bit of the 


| den, „ a general (2) rule, That where a ſtatute makes an of - ch 
c. 22. ſon or felony, it gives: it the like incidents that belong £0 J YN FU : 
(y) S. P. C. 182. ſon or felony by the common law; yet inaſmuch as big! * Ao 

2 3 . ſon at common law in counterfeiting the coin had duch Pore 
(2) B. © c. 40, Only of drawing and hanging ; and it is a reaſonable ar . 5 1 
ſect. 4. tion, That the makers of the ſtatutes, which made 0 a | ul be as 
: | | | R's. C 


125.218 


Fl 18 OF JUDGMEN T. FE} 631 
L. concerning the coin high treaſon, intended to give ſuch (a) See 2 Jon. 
bees the like (2) incidents with high treaſons againſt the 833. 

. . wu C. 25. 
In the common law, and not to make inferior olfences of deck 146. 
bad ſubject to heavier puniſhment than the greater; it (b) Dyer 230. 
d be (b) ſettled at this day, that the judgment for ſuch 2 Levinz 98. 
wes ſhall be che ſame as for counterfeiting the coin, &c. 2 Jones 233. 


e common law, 2. e. of drawing and hanging without A 0a 


" ting. 1 Veatris 254. 


{ 
l 3. It hath been (c) long (d) agr-ed, That the judg- (e) But Brack. 
uigünſt a man for petit treaſon is the ſame with that for 104. it is fad, 
werſciting the coin, vin. That he ſhall be (e) drawn to — they — ; 
bile of execution and there hanged by the neck till he be = Ma 2. 
a ; | orum infidiar 
. De rin. . 
ina. 11. Summary 268, 1 Hale 382. 2 Hale 399. 8. P. C. 182. 19H. 6. 
b. F. Corone 7. B. Treaton 8 33 Aliue 7. Ab. B. Treaſon 15, F. 
we 210. (e) See 21 E. 3. 17. Ab. F. Corone 447. B. Corone 38. where an ap- 
jr becoming nonſuit, had judgment to be hanged only, and not- drawn, though he 
| adited of petit treaſon. But the cale is obicure both in the Reports and Abridg- 
" | | 


. 6. The judgment againſt a (f) woman, in all caſes (f) Pref. tothe 


. 1 f b «>a 6th report, 
raſin, whether high or petit treaſon, is, That ſhe ſhall . 


un to the place of execution, and there burnt. tal: bt a, 

| ; | | l 8. P. C. 182. 
cone 383. 23 Aſſize 2. Ab. Bro. Treaſon 26. 12 Allize 30, Ab. B. Corone 74. 
Leon 12. F. Corone 170, 1 Rich, 3. 4. Ab. F. Corone 46. 


.) The judgment againſt a man or (g) woman for (g) 1 Ric h. 3. 
ny of death, hath always been the ſame (h) ſince the reign 4: | 
ſflen. 1. viz, That he or ſhe be (1) hanged by the [&] Ab. F, Cor. 46. 
ll [1] dead, which in the Im] roll is ſhort! 4% ON 
K tl cad, which in the Im] roll is ſhortly entered (ij S. P. C. 182. 
0 ſuf. per coll, | Summary 268. 

2 Hale 399. 
Mut. F Corone 227. See the citations to the next letter. (x) The words per cof- 
dirt omitted, Coke Entries 60. 352, 353. 355. 360. Raſtal 42. 53+ 55- (1) 3 laſt, 
un. Sum. 268. 6 E. 4. 4. But this is omitted 6 H. 4. 6. S. P. C. 182. Raſtal 
Fe 12. 53. 55. the pre:edents in Coke's Entries cited to letter k come only under an 
& () S. P. C. 182. 4 Com. 396. 5 Modern 22. For the judgment and proceedings 
unter, vide 25 Geo. 2. c. 37, Polt. ch. 51. ſect. 10. | 


$9, 8, For the judgnent of pain fort & dure upon all 
mers ſtanding mute, 1 ſhall re.er to ch. 30. fect. 16. 


P 9 Judgment in præmunire at the ſuit of the [n] king, (u) Coke Lit. 
Jul the defendant, being in [o] p'ifen, is, That he ſhall 129. bes 


+ | x reed 30 E. 
Wot the king's protection, and that his lands and tenements, De 8 


vw chattels thall be forfeited to the king, and that his Ab F. Jud. 148. 
op remain in prijon at the king's pleaſure; but if And ia 8 H. 4. 
dendant be | n hi e in 6. 7. 

condemned upon his [p] default not %. Forteiti 

ore; | | 130 
Taten. 12. Pram. 6. 20. That ſuch judgment ſhall! not be given at the ſuit of the 
2 Ed. 3. but in the two laſt citations, it is holden, That the ſame judgment 
u ren at the ſuit of the party, on 16 Rich. 2. (o) 3 Iaſt. 218. Supra B. 1. c. 19 
us Co. Litt. 129, 130. (p) Vide B. 1. c. 19. ſect. 14. Raſtal 466, 467.— 
125. 218. Dalton c. 90. 


appearing 


— = b =_ - a. 
—— 2 —— — 
— — . — — ' —— 
* * 


2 
— ¶ mu» EEE 
— 7 oy wp . 
* 


0 


N＋W¹ f.... “ 


2 R. Ab. 76. Judgment was given, that the lands ſhould be ſeiſed into the king's han 


0 


Lol party, 


(e) 8 . appearing, whether at the ſuit of the king or * 4.:: 4 
| ſame ju 2 


Ab. F. Forfeit. gment ſhall be given as to the being out of the kin ne diſcr 
13. Nh, protection, and the forfeiture ; but inſtead of the clauſe, t Mnces, 1 
Prehn. 6. 20. the body {tall remain in priſon, there ſhall be an award s natut 
30 E. 11. capiatur. | ay at comr 
Ab. F. Jude. | | 2 | 4 uillainous 
145- 44 E. 3. 7. Ab. Reſp. 35. 39 E. 3.37. Ab. F. Ret. de Vic. 61. Attorney 7 
8 H. 6. 3. Ab. B. Præ. 8. 20. s f ; the firſt 
(q) Sum. 128. Se, 10. The judgment againſt a man for milpriſſon wo 9 
| Wo „ high treaſon [q] is, That he ſhall be impriſoned during his li yl rd 
, 374: and forfeit all his goods, and the profits of his lands durin wo 
2 Hale 400, 4 A 1 Thaw 
3 Inſt. 36. 218. life. : ] n of d 


B. Treaſ. 19.25. 


(r) B. 1. c. 21. Sec. 11. The judgment againſt a man for drawing a ſw th "He 
ſea.'3.to6. on a Judge, or ſtriking any perſon in the [r] preſence of i” 1 4; 
(s) Sem. 131. king's higher courts, is, that he ſhall be impriſoned during i Ws 962 
41 Allize 25. and forfeit his goods, and the profits of [s] his lands Yar * 


a 1. life, and that his lt] right hand ſhall be cut off at a cer ut 
Reſtitut. 32, place. | | | 


bery, ths 
Sci. facias 160. * : 


gel, IG, 4 
(0, 1. c. 


* at ug 
on for 


and the king anſwered of the profits; after which the king granted over the lands as fi 
feited, and then pardoned the offence; and the beir was- reſtored upon a ſcire facjas 
By which it appears that the inheritance of the lands was not forfeited. (Vide up. c. 
ſect. 54.) But in 1 Keble 751 the judgment is, That the lands ſhall be forfeited during lj 


and Daliſon 23. Quae. is made by what law the lands ſhail be forfeited any farther than d ter to the 
ing liſe; yet 3 Inſt. 140. 218. and 39 Allze 1. Ab. B. Contempt 9. F. Athze 333. U "rf 
188, F. Judgment 174. F. Corone 280. S. P. C. 38. Owen 120. C. Eliz. 40g. thin t 
Daliſon 23, ſay in general, that the land ſhall be forfeited without adding for life; and lence Kc. 


Ed. 3. 12. Ab. F. Forfeit. 21. That the offender ſhall be diſinherited. (t) In this pari 


judgment the books above cited generally agree. Wt, 16, F 


(u)B.r c. 21. Sec. 12. For the judgments for [u] ſtriking in the king 1 W 
2 Fg bas: palace, for [x] reſcuing a priſoner from the ſuperior counts, | L 'q | 


Ss. © 1 for perjury, or [z] forgery on the ſtatute, and for the villa 
(7) B. 1. c. 6g. ous [a] judgment in conſpiracy at the ſuit of the king, 1 


ſect. 11. 13. refer to the citations in the margin. 
(2) Bk. 1. c. 33 OY 
70. ſect. 12. 

(a) B. 1. c. 72. ſee. 9. 


Wt, 17, / 
Us lid ward 


be be a0 
la. 18, / 


(b),Co. Ent. Sect. 13. The entry of the judgment for a defendant 1 3 
. — 3 4 t 
| Ae 17,48. an 2cquittal by verdict, or upon the plea of a pardon is 2 7 


conſidꝰ oft quid pred? A. B. de [b] præmiſſis eat inde fine die, 
ee * oo fine dis, rhe [c] de . or de proditimibus pr, 
Raſtal 51. 56, didzs eat inde [d] quietus; or [e] thus, quad fit inde quietus, 
57. & qued ipſe eat inde fine die; and upon the plea of 2 releaſe 
„ appeal, and in other caſes of the like nature, it 1s Ides con 


Mon till a 


Rafal 81. eſt quid [f] pred. A. qucad ſeam pred* B. in promiſes eat in e fine 
(e) Raſtal 49. fine die. And [g] Staundeforde ſays, that upon the 2cqu1" Inga 
57. of one arraigned of treaſon or felony, the judgment 1 2 al 
er ) Raft. 43. other but that the court diſcharges the defendant paying * . names 
16 8. P. C. fees. ; 5 and a 
182. ey we 


14. Secondly, As to the judgments by expreſs ſentence, (h) 3 Toft. 278. 
Aue diſcretionary and variable according to different cir- BK. 1. c. 33, 
ances, I ſhall obſerve in general that for crimes of an ſect. 36. : 
uuns nature, ſuch as petit h] larceny, (i) perjury, or (K) ws, "_ 2255 
7 at common law, groſs (1) cheats, conſpiracy not requir- Robert 4 
yillainous judgment, keeping a bawdy-houſe, bribing (m) (k) Raym. 81. 
es to ſtifle their evidence, and offences of the like nature, 1 Sid. 142. 278. 
tb firſt principles of natural juſtice, and common honeſty, } Leonard 170. 
67 | , (1) c. Jac. 498. 
bms to be in great meaſure left to the prudence of the court , R. Ab. 76 
wit ſuch corporal puniſhment, and alſo ſuch tine and lien H. i. IT 
he good behaviour for a (n) certain time (o), &c. as ſhall 1 Keble 849. 
not proper and adequate to the offence, from the con- Noy 99. 103. 
mon of the baſeneſs, enormity, and dangerous tendency of (m/ a e Ty. 
ke malice, deliberation, and wilfulneſs, or the inconſide- Raym. 376. 
i, ſuddenneſs, and ſurprize with which it was committed, (n) 1 Sid. 214. 
þ we, quality, and degree of the offender, and all other (o) See C. Car. 


wntancecs which may any wa vat 55. a decree of 
1 may any way Agra) ate op extenuate the lg” ra 


| ber againlt a 
„ 0 . Judge for bri- 
bery, that he ſhould be incapable of any office of judicature. Vide 4 Com. 371. 


. 15. And at this day by force of 5 Annæ, c. 6, and 

fe, 1. c. 11. and 6 Geo, 1. c. 23. &c, &c. ſet forth | 

T large, Title Tranſportation (), the judges, upon a (+) Page 814 ts 
lion for larceny, may in their diſcretion award the 322. 
ner to the houſe of correction, and for that and other fe- 

Jes within the benefit of clergy, inſtead of giving the uſual 

ſence Kc. may direct that the offender be traniported, 


I 16, But it (p) ſeems that the court cannot be autho- (p) Daliſon 26, 
Ahh any letters patents, but only by act of parliament, to (d] 2 laſt. 47. 


bt 2 puniſhment | iſn- 01 ä 
{4 | unknown to our laws, as of (q) banith Co. Lite. 1264 


Wt, 17 New; That the 1 ma | 

. durt may afſeſs a fine, but g 

ut award any corporal puniſhment againſt a defendant, peg ” 
ie be actually preſent in the court (r). Skinner 684. 


Wi, 19. Nets alſo, That where there are ſeveral defend- (s) 13 Coke 43. 

** ' be — againſt each defendant; for otherwite Cb. 9. ſect. 

"uw bath paid his proportionable part might be continued mM 5 

Fin till all the others have alſo Raid che, which would "RO 
ect to puniſh him for the offence of another, 


keg. I hath been adjudged, (t) that where 2 man (t) Dyer 232. 
? I e and ranſom, the ranſom muſt be treble the fine 

* Sir Edward Coke ſtrongly argues (u), That fine (u) Co. Litt. 
* en in legal underſtanding the ſame thing under 127. 

hs veg called a fue, becauſe it makes an end of the 

{th a ranſom, becauſe it redeems from impriſonment z 
e Vere different things, it wauld fallow that where 
| | the 


Of JUDGMENT. 2 


>4ont award of one fine againſt them all is (s) erroneous, 1 Roll. 74. A 
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the books ſay, That a man ſh Il make a ſine and ranſom! b 24. F 
* 5 7 1 
muſt be taken to intend that he ought to pay two gig inder 0! 
| ſums of which there is no precedent. | p the cit: 
[x] i Nee uo. Se, 20. A fine is under the power of the court, d 3 
ROM ASS? the term in which it is ſet, and (x) may be mitigated a8 YZ 
251. be thought proper; but after the term it admits of no alte Los, Tt 
| I RY FLO FE 11 Reb N 5 wother w. 
655 Of judgments without an expreſs ſentence to the puniſh wy by ue 
4 pet to the crime, there are two kinds. Firſt, Outlaw nd 
Secondly, Abjuration. . 5 razer 01 
| | | | w | alen, 1 
[yl Finch 336. Ser. 21. Judgment of outlawry is (y) given by thi mol no o 
Dyer 223. coroner at the fifth county- court upon the party's not app wp be att 
B. Corone 166 to the exigent, (which is a (a) writ commanding the f cberbert's 
721K. Ta 7 3 to cauſe the defendant to be demanded from county-co / that in 
1 Burn 639. County-court until he be outlawed, &c.); aud ſuch judg Ay prele 
If the judg- is (b) entered thus, [deo, Sc. per judicium coronaloris d tam in 
ment appear not regis comitatus predida” utlagatus eſt, , qun't the 
by the returp 55 1 ling, A 
of the exigent to have been given by the coroner, it is erroneous, except in London, win -#Y 1 
the mayor by cuſtom is coroner, and the judgment is given by the recorder. Coke . 80 88 
268, B. Utlagary 31. Der 317. 8 Coke 126. 21 H, 7. 33. Cio. Eliz, 648. alice ol 
La] Reg. Judg. 2. [b] 3 Intt; 212. Wand, ma 
%* , | | um it 12 
le] Co. Litt. Sec. 22, It ſeems (c) agreed, that when a judgmet And this 
126. 288. outlawry for treaſon or felony appears of record by the ſbe ln expreſs 
28 Ailize 49. ä a 7 5 
Ab. B. Nonab. return of the exigent, and it hath been (d) holden, That ur grants 
25. a appears not by ſuch return, but only by the coroner's r( dere! the 
. 3Inſt. 212. of a (e) certiorari to them directed to certify whether the en fee: 
Thejogl, B. 1. were outlawed or not, the patty is as much (f) attainted, und al'o, b 
Farbe Lit. ſhall forfeit and loſe as much as if ſentence had been heine. 
Id) Coke Litt. 5 i Aer 
— againſt him upon verdict or confeſſion. 
But the con- I Now. 26 
trary ſeems to be holden, Dyer 223. and it is made a quære, 38 E. 3. 14, le] cle 57. (r 
* 332. 2 Hale 399. [f] Finch 467. 3 Init. 32. 212. 3 Stat. Tr, 324. B C. 188, 10 
I * | | | 5 
| 4 ; 0 i YES ; a I Nhis may be 
ſs] s Iaſt. 212. Sec. 23. If ſuch (g) outlawry appear to the court eh but by 
1 Burrow 639 erroneous, whereof any one as amicus curia may inform t to 349. 


e Se Tr. the party ſhall have counſel aſſigned (1) him to take advat 
323. 334. of the error; but if he will neither bring a writ of error 
(i) Finch 389. plead in convenient time, and the outlawry be voidable 
8. L. C. 34 and not void, the proper execution ſhall be (h) awarded ag 


al 7 373 him, but no ſentence pronounced, becauſe the —_ 

Ab. B. Cor. 226, Judgment, and no man ſhall have (i) two judgments lot 
27 Aſfizegq. offence, | | 

Ab B. Corone 


110. ö \ 4 
9 Ed. 4. 28. Ab. B. Corone 38. 12 Co. 100. F. Eſch. 14. Ch. 23. ſe 80 


ſet 1. Vet ſentence was given upon one outlawed of felony, 3 H. 7.7. = 2 
134. (1) The court cannot aſſign counſel upon an outlawry for diminiſhing t 
the defendant has pleaded, and then he may have counſel upon the 3 * 
whether he was out of the realm, &. 1 Burr. 638, both as to law and fact, wy 
the indictment itſelf, becauſe treaſon in diminiſhing the cola is excepted out ol 7 
2, Strange $24, 


ch 
B 


OF JUDGMENT. Ga 


124. For the nature of abjuration (which was alſo an (k) Finch 389. 
Linder of itſelf), being whollv obſolete at this day, I ſhall 457; 
itations (I) in the margin. | 8. P. C. 34. x17, 
p the citations th gin 1 
4 | a F. Corone 313. 
335. 3 Iaſt. 216, 217. (1) Supra c. 9. ſec. 44 and 32. 6. 3 Inſt. 216, 217 
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, x, It ſeems to be generally (m) agreed, That a man (m) B. Corone 
TRE f rreaſt el his d 166. and the 
wither way be attainted of treaſon or felony at this day, ese ths an ei 

Ay by judgment by expreſs ſextenze, ot by cutlawry or ab- 4 e e 0 
kn; and therefore where an appellee was ſlain in the field (a) Judgm. 225. 
cvager or battle, (n) judgment was Sven, gud ſuſpenda- Coke Lit. 390. 


alen, in order to entitle the lord to his eſcheat. But 3 an ng 
_ * * . n p 3. 
af no other caſe wherein it is clear at this day, that a l 


m7 be attainted after his death: It is laid indeed in a note 262. 

wberbert's Abridgment of a caſe in the time of Edward B. Eſch. 24. 

% that in eyre it hathybeen ſeen that a man hath been at- (o) F. Petit. 2. 

by prelentment after his death; alſo it was holden by 8 

iam in the time of Henry IV. that if he who levies 2% 312. 
5 5 5 ; . 312. 

win? the king be ſain in battle, his lands may be ſeifed 1 Hale 342. 

Küng. And 1t is faid in the (q) Fourth Report, that if and the next 

wing the king's enemies be flain in open rebellion, and the —_— _ 16. 

alice of the king's bench, who is the ſovereign coroner Were _ gy 

Mind, make a record of 1t upon the view of the body, purſuit forfeited 

wum it into the king's bench, he ſhall forfeit his lands nis chattels, and 
lud this ſeems agreeable to 34 Edw. 3. c. 12. whereby the year, day 

iy exprefsly reſerves His prerogative. as to forfeiture of and waſte, and 
3 | PX . the meſne profits 
vt grants that he will in no other caſe ſeize lands for trea- (pp lands from 
ef the party is not attainted in his life. Yet the con- the time of the 

uon ſeems to be holden in the firſt and third (7) inſti- felony. 

bud al'o,by (s) Hale; and to this (t) Staundfarde ſeems (p) 7 H. 4 45. 
bincline, 1 c | but denied by 

Gaſcoign ;, and 

| | it is ſaid by 

wow, 263, that the ancient law was ſo. See alſo Plow, 262. and Dalton c. 89 

5 JN (r) 3 Inſt, 27, Coke Litt. 13. (s) Summary 17. 1 Hale 342, 343. 
4188, 189. 
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I Nis may be true as to goods but not as ts lands, becauſe none can be attainted af. 
* but by act of parliament. 2 Hale 33. Allo ſee this poiat largely treated of, 
to 349. | ; | 
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"CHAPTER THE FORTY-NINTH. | 


Or FORFEITURE, LOSS OF DOW] 


AND 


CORRUPTION: OF BLOOD. 


* 


5 AND now I am to ſhew the conſequences of an attainde 


La] 3 Inſt. 19. 
3 Coke 2, 3. 

1 Hale 240. 
241, &c. 


Lb] 3 Inſt. 19. 


3 Coke 2, 3. 


[c] See 25 Ed. 


3 . 

d) Co, Litt. 
2. 392. 

4 Coke 58. 

21 Leonard 21. 
Infra. l. 23. 
4 Comm, 375. 
Hale 242. 


(e) 3 Coke 10. 


Co. Litt. 2. 
S. P. C. 191. 


B. Corone 208. PET 
1 Leon, 21, Iafra ſ. 23, 


$40. 


' ſhall be forfeited by the offender, 


conyiEtion of treaſon and felony, 
J ſhall conſider under the following particulars, Firſt, 
d | Secondly, Where his 
loſes her dower, Thirdly, How far his blood is corrupted 


As to the firſt point, T ſhall endeavour to ſhew, Fir, 


is forfeited by the common law,—Secondly, What by fiaty 


Thirdly, To what time the forfeiture ſhall relate.—Far 
What ſhall be done with the goods of an offender before 
are actually forfeited, 8 


As to the firſt particular, vig. What is forfeited by thi 
fender, by the common law : I ſhall endeavour to ſhew, 


his lands are forfeited by the common law; and Where 


goods. 


Sect. 1. And firſt, as to the forfeiture of lands. It ſ 
_ that by the common law all lands of inheritance wi 
of the offender was (a) ſeized in his own right, and al 


rights of (b) entry to lands in the hands of a wrong - oer 


forfeited to the (c) king by an attainder of high treaſon, 
to the lord of whom they are immediately holden, by 1 
tainder of petit treaſon or felony, And that the lands, wi 
of a perſon attainted of high treaſon dies (d) ſeiſed, of an 
in fee, are actually veſted in the king without any office, bed 
they cannot deſcend, the blood being corrupted, and the 
hold ſhall not be in obeyance, 


Sect, 2, But it ſeems (e) agreed, That by the commo 
ſuch lands were not veſted in the actual poſſeſſion of the 
during the life of the offender without an office, 


(f) S. P. C. 191. Sect. 3. Alſo it Tf ſeems clear, That the lord cannot 


F. Traverſe 48. 


Afize 166. 


into the lands holden of him upon an eſcheat for petit tn 


q 0 


| an, witl 


de king 
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[1 Hen. 8 
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Wl in tail, 


þ1 Inſt. 19. 


Co litt. 1 
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. 6, Tt 
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[Jones 183 
tler. 263, 
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105 8, 1 
N m attai 
t the lan 
Uited was 
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. vithout a ſpecial grant, till it appear by due proceſs 
= hath had his pretogative of the year, day, and 


4 It is [g] fad, That the inheritance of things not 4 3 afl. 19, 
n tenure, as of rents-charge, rents-ſeck, commons, &c. 4 Comm, 378 
Fe forfeited to the king by an attainder of high treaſon, 
län the profits of them ſhall be alſo forfeited to the king 

aitzinder of felony during the life of an offender, and that 

d nkeritance ſhall be extinguiſhed by his death; for it cannot 

er becauſe there is no tenure, nor deſcend becauſe the 


ly is corrupted, 
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&, 5, But it is Ih] ſaid, That no right of action whatſo- (k) 3 Coke 2. 3. 
u lands of an eſtate of inheritance are forfeited, either by 7 Coke 13. 
ummon law, or by the ſtatute; and it ſeems agreed, That 1 Hale — 243 
fright of entry into ſuch lands whereof there is a tenant by 2 gs * 3 
bent, or other title, nor [x] uſe (except only lands con- (i) F. Ent. cong· 
lll fraudulently with an intent to avoid a forfeiture ), 28. 

xm] condition, were liable to be forfeited before the ſtatute 3 Coke 2, 3. 

z Hen. 8, and that In] land in tail could not be forfeited N A 
the ſtatute of Weſtminſter 2. but only for the life of the (l. A. IE 19. 


Hal ; 
ut in tail, till the ſtatute of 26 Hen. 8. c. 13. (1) : R. Abr. 


34- 
hut. 19. 1 Hale 244. (n) 3 Inſt. 19. S. P. C. 187, Plowden 554, 555. Dyer 
co litt. 130. 372. 391. 1 Bunb. 92. Vide in the caſe of John Gordon in the Houſe 
Lords, Foſter 95. * . N 
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. 6. It [o] ſeems, That the profits of ſuch lands where- (o) 3 Inſt. 19, 
aperſon attainted of felony is ſeifed, of an eſtate of inherit- - 2 ae 
pin the right of his wife, or of an eſtate for life only in his Nn " 
light, are forfeited to the king, and that nothing thereof is 
* the lord. e Ee 2 

7. It ſeems eed, That by force of a ſpecial cuſ- 
4 -hold of 8 may be forfeited b 3 ind- (5) 2 Jones 157, 

3 ee - . J an atta 1 Levinz 263 

Conviftion of treaſon or felony : Alſo it hath been [q] 1 Leonardi 
&, That by cuſtom it may be forfeited for treaſon or felony, (dg) 1 Bulſt. 1g. 
Nvithout a conviction; al ſo it (r) ſeems the ſtronger opinion, 2 Brownl. 217. 
it ſhall be forfeited by an atcainder of treaſon or felony 3 
unmon right, without any ſpecial cuſtom, but [s] not by a 5 
fiction only [I]. : | 2 Ventris 38, + 
i Jones 189. 2 Ventris 38, 39. 5 Coke 117, 2 Keble 451. Co. Copyholder ſ. 88. 
len. 263. 2 Keble 281 (1) But if the attainder happens before the tenant is ad- 
K& the copyhold is not forfeited, but ſhall go to the heir at law. 2 Wilſon 1 4 


kt, 8. It ſeems [t] agreed, That by the common law, (t) 4 Coke 124, 

La attainder of felony, the king had a right utterly to S. P. C. 190, 

© the lands holden of any but himſelf, where the perſon 3 | 

Med was ſeiſed of an eſtate of inheritance, either in his 1 log 

AT n bis [u] wife's right. [x] And it is ſaid by ſome, (u) F. Cor. 325 
a | 332. (x) 2 Inft, 

36, 37. 8, P. C. 190, 191. Staundf. Prerog. 48, 49, 50. 
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| books above! lands for a year and a day; but it is holden by others 


LI B. Cor 206. the waſte ; It ſeems to have been the more genera! [z]o 


0 


638 Or FORFEITURE, LOSS or DOWER, MM. x 
(y) See the That the king hath both this right, and Alſo a tight to ho Fu. 
be trust 
We and c! 
17 ently 
dat that 
peft of 

# after 1 
$is to be 
bind ſhall 
pound 


ey ** ed the right to hold over the lands for a year and a day wa 
8 Edw. 3. do the king in lieu of the waſte; and this ſeems Ty) 
F. Trav. 469. in Magna Charta, ch. 22. which ſaying, That the king 
Preſcription 50. hold over the lands of thoſe convicted of felony — 
r ae, . Jo 2nd 2 dag nt making un werfen et the watt, 
the waſte as to Plainly to intimate that at the time of the making of g 
the year and Cute the king was thought to have no other right but { 
day {ince this the year and day. Yetthe ſtatute of prerozative regis, 17 E. 
ſtatute. © baving declared the king's right to the year and day, and 


208, 209, 210. 


00. ſince that time, that he hath a right to both. Indeed 


308. 310-312, ſtatute had been againſt the expreſs purview of Magna "RE 
327, 358» it would have been clearly repealed by thoſe many {ubſy Vol the 
Regiſter Ee, ſtatutes Which repeal all ſtatutes contrary to Magna Chart le nike 
25 wap » ans being not contrary to the expreſs words of it, but only to * * 
a” 5; argumentatively drawn from it, it may be well argued th under! 
Staundt. Prerog. ſtill in force. | a 8 | | 
8. 49, £9. | 5 | . 
8 Te. 3.11 | 13. Pr 
4 Coke 124. But 49 Aſſize 21. the contrary ſeems to be holden. 2 Inſt. 36, ed in the 
Utl. 2. See alſo F. Corone 285. 390. 332. 334 And it ſeems agreed, That the 00 07 ſelony 
prerogative of the waſte is not grantable over, except only as to fuch intereſts w 
virtue of it are actually veſted in him. F. Cor, 310. S. P. C. 191. Staundiorte 
ktegative 30. 2 Init. 37. 4 Comm. 378. | 
As to the ſecond point, wiz, Where the goods of the oH Se 
ſhall be forfeited for treaſon or felony. 1 . an 
5 ö a a; as tc 
| I ſhall endeavour to ſhew, Firſt, What goods are lia Wd guilty 
ſuch forfeiture. Secondly, In what caſes, | el bef 
| le forfeit 
[a] Staundf. Sect. 9. As to the firit of theſe particulars, it ſee 4 he be 
Prerog. 45. 46. agreed, That all things whatſover which are comprehend 13 
N acceHar, 


S. P. C. 187. der the notion of a perſonal eſtate, whether they be in aQti 
C. Car. 866. po ſeſſion, which the party hath, or is intitled to in hi 
Den et. right, and not as executor or adminiſtrator to another, are 


Mutter at hie 
ferture of 


It is holden | By We 
Staund. Prerog. tO ſuch forfeiture. * Fe 
45. and 8. P. C. | | | Ee, 
x88..c 28. I hat a felon ſhall forfeit che goods of others ſtolen by him, but the auth Utothe fin 
cited to this point, Viz. 44. Edw. 3. 44. F. Corone 31), 318, 319. 323 334- 37% Went of 
do not ſeem fully to come up to it except where ſuch goods are waived, or ol ſuch a may in all 
as not to be diſtiaguiſhable from others of the like kind, as corn ou* of a bag, &c, | Me the findin 
2 Leonard s, 6. 1 Anderfon 19. Moor 160. Dyer 309, 310. That a term lim laben | 
Executors, and not veſted in the party himſelf, is not forteitabie. Sed vide Foſter 22 | 1 1 
| | * /ugam fe 
(b) c. Jac. 312, Sect. 10. Alſo it [b] ſeems to be ſettled, That a bona culars of 
Eh 4. en in another's name, or a leaſe made to another in truit 
aa wk books Perſon who is afterwards convicted cf treaſon or ielony, 4 kn 
eiied to the fol- much liable to be forfeited, as a bond made to him in lus 1. 560 
| 275 5 „ 47 Edw 


lowiag ection. name, ora leaſe in poſſeſſion, fache fight 


% 


Fu. ATfO it ſc] ſeems to be in a great meaſure ſettled (e) 2 Keble 

e traſt of a term granted by a man for the uſe. of himſelf, 564. 608, 644, 
and children, &c. is liable tn like manner to be forfeited, 763. 772. 
Ldontly made with an intent to avoid a ſubſequent forfei- LOyins 279. 


* . I" \ e A L * 25 
tit that it ſpall he forfeited ſo far only as it is reſerved to 1 


g eſt of the party himſelf, if made bona fide, Whether be- 38. 5 
# iter marriage, for good confideration without fraud, Hardries 466. 
Ws to be left to x jury on the whole circumſtinces of the 1 Anderſon 293. 


7 Raymond 120. 
Th _ never be preſumed by the court where it is not | 15 Abe. =_ 
"a ound. oF 


1 R. Abr. 343. 
March 45. 88. 
I x Siderfin 260. 403. 1 Keble 90g. 


u 12, Tt hath been ſd] adjudged, That a power of re- (d) 2 Keble 564, 
wen of the truſt of a ſettlement reſerved to the grantor is oo 763. 772. 
kble to be forfeited, if it depend on ſomething perſonal to | Modefg 18. 

be by the grantor himſelf, as the making the deed of re- 38. ; 


an under his own hand and ſeal. Vide inf. ſ. 26. 


ti: Praconal TrinGs liable to forfeiture ſhall be MOSES, 

kid in the following caſes, —Firſt, upon a conviction of Nag OO 

ui felony [el. | . 229. and the 
books cited to 

the three foregoing ſections. 4 Comm. 200, 


14, Secondly, Upon a fugam ferit found before a co- 
x upon an Inquiſition of death taken upon a view of a 


3 : : W 184. 191, 192. 
und guilty by ſuch inqueſt eicher as a principal, or as an Sunimary 1 


ky g] before the fact, is found alſo to have fled for the gtaundf.Prerog. 
be forfeits his goods abſolutely, and the iſſues of his 46. 
bil he be acquitted or pardoned. Alſo it is [h] agreed Keilway 68. 
nere one indicted of any capital felony, either as prin- Dyer 239. 

e 5 Coke 110. 
I acceſſary before or after, before juſtices of oyer, &c. (8) Secus if he 
ted at his trial but found to have fled, he ſhall incur the be found acceſ- 
Iviture of his goods, but not of the iſſues of his lands ſary after, for 
by the acquittal the land is diſcharged, and conſequent- the Py e 
eiſues. And it hath been [i] holden, That the law is the ou - = 8 
uto the fnding of a fugam fecit upon an acquittal of an Sup. c. 9. l. 26. 
ent of petit larceny, But it is [k] certain, That the (b) S. P. c. 
y in all caſes, except that of the coroner's inqueſt, 184. 19. 
tthe finding of a /ugam fecit. Alſo it ſeems [1] agreed, marr, 1. 
Whenever the indictment againſt a man is ſufficient, the 5 
Fi ſgam fecit will not hurt him; and that in all caſes F. Forfeiture 38. 


Miculars of the goods found to be forfeited may be tra- (i) Summary 

. | 2.71, 

| 8. P. C. 184. 

n F. Corone 206. 

it 271. 36 H. 6.26. Sup. c. 9. ſ. 31, 82. F. Corone 22. (1) Summary 271. S. 

1010 47 Edw. 3. 26. Ab. F. Traverſe 18. B. Corone 17. But the jury very ſet 
lle flight, Vide 4 Comm. 380. 8 


Sect. 
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loc; as to which it is [f] agreed, That wherever a per- (98. P. C. 183. 
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| $49 | x5 FORFEFTURE, LOSS or ; lei uſes, 
" EM } ET RE 4 efault till the aw ard of 1 _: 
F gent, as to which it is Im) az - A 8 a; 0 eon 
81. e gras an 4 or indictment of à capital | 
"62 ER 28, default either ; N . abe he was pardoned before the e ; jp and 
"pa" © * he forfeits his goods; ui h been In] holden, That the 1 e. 
184. to Was awarded; and it hat rs "22a | & 6 Edy 
Staund. Prerog. the ſame as to ſuch a default upon an APY 55 uu * 
. ; 27 5 00ds are 10 forfeite = 
i Cares 5. However it is clear, wa core: trial. But it ſee . 19. 
Finch 35%. are not 50d by: aa _ by areverſal of the award of th b. II 
1 ae agreed Mak the y are _ in fact or in law]; as for the im Ide com. 
., T 8 — af * 242 7. ; * 
2 2 bY gent, for an 2 bag the time when the exigent was a 4 | 
C. Eliz. 4.72. ment of the > In he indictment, appeal or proceſs. nave, foro. 
een elk en hora delekt in the indiGiment, appeat or proce | parame 
177. 71 3 ; 2 3 0 1 tots . Shy 1 155 ; iſ I 0 184 Co. Lit 7 have 3 
(o) Sum. 2 1. 43 Ed. 3. 17, 18. 1 R. Abr. 743. : - 350 A, it9y v well of 
(0).5 Coke 1150, 11. 43 re Jak 884+ „ e . ulons 
Wenne ee 4040 e ee eee wee tors, 
{p)s Coke 109. 1,0g96c2-a6."-Rounthly, po arte fo treaſon o e t ee 
3 259, twelve u 8 1 1 had him in cuſtody, and was 5 5 
2 i from, or reſiſted tho! une 503 i alte tente e | 
r e e 
3 Ia 30, 8 St undforde ma 25 4a ks NL. orde's rerogati Wer na 
Plowden 260. But 72 — Abe above 0. 48. 28. Sen o gr off or 
tered by 34 E. 3. : Ken Ng . 156; 5001 Nomura & | 0 
bag WN 4 nk ad Pon being [q] waived or leſt hy: Witte or uſ 
= wits © Sect. 17. Fifthly, c 7 ho either actually do purſue Ne uotwith 
— 3 in his flight, from thoſe w by he forfeits the 
186. in his flight, d by him ſo to do, whereby 
5 Coke gos. are apprehended by be his on r] proper goods, . 20.6 
liz. 611. ; hether they be his own-[r] proper reſto = 
C.E ö ſo wai ved, W 5 ſtolen by him, which nal! not be les politi 
058.5. ee eee b t upon a proper proſecution, as hate” of ther 
and 29 E 3. 29. the right ee bf us a from ſect. 49 to 5 8. alter ſhal 
Ab. F. ee more fully ſhewn, chap e eee en Wl aſſigns, 
ſeems expreſs to, 2% bs cl itgs ork bo oper goods are not ft on and 
this 1 He's Coke 109. It is ſaid, That the felon Proper 6! "5.8 ker uſes, 2 
t 3 Inft. 227. N itive. . 0 28% f. 58 ml X 
> wake but as the goods of'a Oe 5 n 23 T1 2 % What is fo MS COMMUTE 
1 As to the ſecond particular, vis. cc That kerſons, re 
ect. 18. As be cted by 26 Hen. 8. c. 13. vi (TG annuici 
faruce * It erated bY 207" Te: frer lawfully comic. 
by offenders being hereafter laytu Eon » Profits a; 
TOR OO ſons by preſentment, conteſnon, en ſhould, 
eee — aus ot is rell, dall leben b. 
a dels of outlawry, e 
* or proceſs 0 laws of this real n, . 
c cuſtom of the eee e and ſuccefors, all * Aue conſtrue 
** forfeit to the 1 ditaments, which any ſuch of Qhderable 
4 tenements, and here f an eſtate of inheritance, in | 
< offenders ſhall have be title or means, within — le, 21. Pit 
A e e e cl ee 1c. 
*4 England, ” 1 ry h treaſon committed, or x 75 ub, penalty 
& at the time of any 3 and perſons, their heirs an beit Render or off 
cc Saving to ever Pen: > In any treaſons, ji im tn bn, petit trea 
other than the offende rſon and perſon as claim, Rlithe ſtatut 
„ lucceſtors, and ſuch OT , 251 | | 
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r uſes, all ſuch rights, titles, intereſts, poſſeſſions, Ieaſes 

beats, offices, and other profits, which they ſhall have at the 

ly of committing. ſuch, treaſons, or at any time before, in 

lage and ample manner as if this act had never been had 

made.” —And the ſame is enacted in near the ſame words 

Ib Edw. 6. c. 11. RES 


* 


. 10. And it is farther enacted by 33 Hen. 8, c. 20. , a for 


. That if any perion ſhall be attainted of high treafon ,: 

de. common laws = ſtatutes of this realm, Sis ſuch at- a 
ler by the common law ſhall be of as good ſtrength, law ſhall be 2s 
ke, force and effect, as if it had been done by authority eſſectual as at- 
{prliament 3 and that the king, his heirs, and ſucceſſors, finders by 

bl have as much benefit and advantage by ſuch attainder, *" OO” 

g well of uſes, rights, entries, conditions, as poſſeſſions, 

erions, remainders and all other things, as if it had 

ew done and declared by authority of parliament, and 

Ll be deemed and adjudged in actual and real poſſeſſion of 

& lands, tenements, hereditaments, uſes, goods, chattels, 
wall other things of the offenders ſo attainted, which his 
yineſs ought lawfully to have, and which they being ſo 
Jkinted ought or might lawfully loſe or forfeit, if the at- 
Auer had been done by authority of parliament, without 
wn ofice or inquiſition to be found of the ſame; any law, 
une or uſe of the realm to the contrary thereof in any 
ſie uotwithſtanding.“ | 774 : 
20, © Saving to all and every perſon and perſons, and ge gion the 
dies politic, and their heirs and aſſigns, and tucceiſors, third. 

ery of them (other than ſuch perſon and perſons which 

alter ſhall be attaĩnted of high treaſon, and their heirs 

A aligns, and every of them, and all and every other 

prion and perſons, claiming by them or any of them, or to 

ſeruſcs, or to the uſes of any of them, aer the ſaid trea- 

Ws committed), all ſuch right, title, uſe, poſſeſſion, entry, 

terns, remainders, intereſts, conditions, fees, offices, 

"©, annuities, commons, leafes, and all other commodi- 

bn profits and hereditaments whatſoever they or any of 

un ſhould, might or ought to have had, if this act had 

eier deen had or made.“ 5 N 


bite conſtruction of theſe ſtatutes the following points ſeem 
anſiderable. ; 


u 21. Firſt, It is [s] ſettled, That they are not repealed, „ _ . 
Mary, eff, 1. c. 1, which enacts, “ That no pains of () S. P. . 
? . A : 3 Inſt. 19. 

„ penalty or forfeiture in any wiſe enſue or be to any Hyer 28. 
rr or offenders, for the doing or committing any trea- 1 Hale 241, 356. 

® petit treaſon or miſpriſion of treaſon other than ſuch as | 
15 — ſtatute 25 Edw. 3. ordained and provided” for the 

N * 
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Os. FORFEITURE, Loss 6s DO WER. 


Poyrds, other than ſuch as be within the ſtatute of 25 Ed 
Kc.“ ſhall not be taken to refer to the pains, penaltief 
forfeitures which are mentioned in the beginning of the 
tence, but to treaſons, petit treaſons' and mi ſpriſion of td 
which are laſt mentioned. | CE 


642 


(t) S. P. C. 187. Se. 22. Secondly, It is [t] agreed, That eſtates in t 
Co. Litt 372. forfeited by force of thoſe words in 26 Hen, 8. of any 
Eng hu Jof inheritance,” which muſt be void, if they do not! 
the following Eſtates in tail; for eſtates in fee-ſimple were forfeited b 
. Alſo it hath been [u] adjudged, That where lands ate gl Ain the! 
(u)] Dyer 322. a man and his wife, and the heirs of their two bodies, the t; there! 

: is forfeited by his attainder, and the heir is as much diſal Rinted hi! 
if the gift had been made to the heirs of his body in gen une of 


Mequence 
(x) 3 Coke 2, 3. Ses. 23. Thirdly, it was (x) fettled in the marquis i udicial | 
of res 1 27% cheers caſe, That the right to a writ of error to reve Ruy inte 
. 7. erroneous common recovery is not forfeited by theſe f wt to his 
©. liz. 289. Alſo it is [y] agreed, That a mere right of action to |; and his 


cited and agreed, the hands of a ftringer, as of a diſcontinuee, or of the H frour, 
C. Car. 428. a diſſeiſor, is not forfeited: [z] But, That a ri ht of ent the Ain, 
e 13. lands to which a perſon attainted of high treafon is entit 


Lite Red. x00, as much forfeited as lands in poſſeſſion. But yet the kin 26. 


+ Hale 242. [a] not be adjudged in poſſeſſton of ſuch lands without an bang the 
(y) 3 Cokez. and /cire facies, or ſeizure on fuch office; for the len. 8, 

Hobart $49. „ That the king ſhall be deemed in poſſeſſion without If be as we 
_ ſhall have this conſtruction, That he ſhall be in poſſeſſio ſelf, by 
— 66. out office in the ſame manner as he ſhould have been i LAlO it w 
(z) 3 Coke 2, 3. Office found at common law : But at the common' law, 1 wot fuch 
1 Hale 242. fſeiſee had been attainted of high treaſon, and the ſe ick a pov 
(a) 3 Coke 11. by office, the king ſhould not have been in poſſeſſion, Me 3 
4 Coke 50, 2 ſe ire facias, or a ſeizure at leaſt. ue! 

ft Leonard 21. 2 | e in 


Coke 98. | . 7 3 lit 13 agree 
Sr . Sect. 24. Fourthly, After two contradictory judgmemte! No 
(o) C. Car. 427. the ſame point, it was at laſt [b] ſettled by a mayorit ben it ou 
Vide Pliowden judges in Stone end Newman's caſe, That where 2 be Ins caſe \ 


$52. tail of the gift of the crown makes a feoffment in fee, be min 
H. le 243, vetſion being ſtill in the crown, and afterwards is ata. writing 
high treaſon, the right of the intail ts forfeited to the ty adi 48 
becauſe the reverſion continuing always in the eroun, We, becaut 
tail could not be diſcontinued, but the heir might have ming und 
after the death of the feofler, without bringing an) elk could « 
and though the intail by ſuch a feoffment be put in by Uthe law is 
to any benefit which the feoffer himſelf may claim Irony. the pa 


ſince it is not turned to a right of Action, and would I Ute deed of 
tinued ſtill in him for the benefit of the heir, if he | bit if ſuch 
attainted (as appears from the form af a writ of 2 d % 44% 
ſuppoſes that tlie right deſcended to the heir Jeark) the feoffm 
and conſequently that it was in him at his Ceatn/, Me conftru; 
like wiſe continue in him for the benefit of the king · 


* 5 
2 


! „„ | p NT = 
. . AND CORRUPTION or BLOOD. 


4. 25. Fifthly, It was ſolemnly adjudged in che ex- 
dequer chamber in [c] Sheffield*s caſe, and a judgment to the 
pitrary in the exchequer reverſed, That where one attainted 


643 


(e) Hobart 334. 
C 


Palmer 351, Sc. 


2 Rall. 305, & c. 


Flgn treaſon is ſeiſed of a defeaſible eſtate in tail, and hath 
te ſame time a right to an ancient intail which is diſconti- 
ed, he forfeits both the intail in poſſeſſion, and the right to 
& old intail, for the firſt is within the expreſs words of 26 
u. 8. and the latter within thoſe of 33 Hen. 8. And it by no 
mus follows, That becauſe naked rights of action to lands in 
hands of the heir of a deſſeiſor, or of a diſcontinuee, or not 
un the meaning of the ſtatute, as it is [d] ſettled that they are 
t; therefore alſo a right to lands in the hands of the perſon 
Skinted himſelf is not within the meaning of it; for the for- 
ture of ſuch naked rights, might not only be of dangerous 
ſequence in unſettling poſſeſſions, but might alſo be highly 
udicial to ſtrangers whom the ſtatute by an expreſs favin 
ly intends to favour z but the forfeiture of the offender's 
wit to his own lands can be of no prejudice to any but him- 
Aud his heirs, to whom the ſtatute is ſo far from intending 
kn favour, that it expreſsly excludes them from all the benefit 
the aving clauſe. 


(6) Sup. £ 23. 


(rt, 26, Sixthly, It ſeems [e] agreed, That à power of (e) ) Goke 12, 
wkng the uſes of a ſettlement may be forfeited by farce of 13. 

ken. 8. if the execution of it require nothing but what Nb 

ie as well performed by any other perſon, as by the party Pon 3 
nll, by whom it was reſerved; as the tender of a ring, Moor 303. 

Alſo it was adjudged in [f] Znglefield*s caſe, That the men- 4 Lechard 135. 
aaf ſuch conſiderations and inducements for the reſerving Palmer 433, &c. 
ach a power of revocation in the preamble of it, as are in- 275 8 

le Gn the perſon, do not alter the caſe, if nothing of (f) eee a 
bad be inſerted in tir: proviſo itſelf, by which it is reſerved. books above 


tit 8agreed, That if the proviſo by which ſuch a power is cited. 


Wc require ſomething in!eparahbly annexed to the perſon, Cited and agreed 
it ben it out of the ſtatute z and therefore in the [g] duke „ yon. 

te Jus caſe where there was this proviſo, That if the duke | Levi-wiet 
e, Md be minded to alter and revoke the uſes, and ſignify his Lane 44. 


1 Roll. 142. 
8) 7 Coke 13. 
Hale 245, 


Ain writing under his hand and ſeal, that then, &c. it was 
Wy adjudged, . That the power of revocation was not for- 


Ny We, becauſe it depended on the duke's ſignifying his mind Cit d and d 
k Ming under his proper hand and ſeal, which none but Levied __ 
ly el could do. Alſo it was adjudged in [h] Main's caſe, 2 Keble 566. 


Rte law is the ſame where ſuch proviſo doth not expreſsl y 9 


0 fe the party's ſignifying a change of mind, but only 

ha (tte deed of As... — under hi proper hand and ſeal. N 15 

2d Bit if ſuch proviſo require only the tender of a ring by the (i) Palmer 429. 

a Mn, % adtunc declarante that the tender is to the intent to Latch 25; 26. 
the feoffment, it ſeems unſettled, whether it come within Ee. Jo. 792+ 


1 Jones 135. 
1 Ventris 129. 


i Modern 40. 


ine conſtruction. 


112 Sect, 
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8 Or FORFEITURE, Loss o DOWER, I 
(k} Plowden _- Sect, 27. Seventhly, It (k) feems, That an annuity grant 


381, 382. to a man pro conſilis impendendo, is not forfeitable by theſe f 
05 1 tutes: Alle it A 4 doubtful whether an 0 granted 
* a man for life, and requiring ſkill wy confidence, be forfeita) 
7.1 pi. burt if it be (m) granted in fee, it ſeems clear that it may be 
01 feited even by eee ee, law z becauſe the grantor ** 
ſuch an eſtate, which ſhall deſcend to all the heirs of 
grantee however unqualified, ſeems plainly not to have been 
duced to make his grant from any conſideration of the pecu 
merit of the perſons who are to execute the office. 


114 ” 


idually 


[a] 2 Levinz Seck. 28. It hath been (n) adjudged, but not without g Tat | DR. | 
3 Keble 439. difficulty, That an act of parliament that certain perſons 42 any 
661. 712. forfeit all their lands, poſſeſſions, rights, intereſts and herd fand 
2 Modern 130, ments, and other things of what nature ſoever, extends | 


$995. 4 


731. eſtates in tail, by force of the words ** all intereſts of what , 
in, mare gd e ture ſoever. Vet it is (o) agreed, That the ſtatuies of MP 2:7p9 
* hich give a ge 1 forte f all th 

Fo] Co. Litt. musire, which give a general forfeiture of all the lands 


130. and the tenements of the offender, extend not to land in tail. gr. 34. 
books above on can in 


„„ Sect. 29. It is (p) holden, that a ſaving againſt the WAY bey be ff 
1 Hale 704. Tuption of blood in a ſtatute concerning felony, doth by n | 
Inſt. 43. 90. ſary conſequence fave the land to the heir; becauſe the eſt ut. 35. 
Salkeld 8s. to the lord for felony is only pro deſectu tenentis, occaſione the g 
the corruption of blood. Alſo it is holden, That a favii the pur vie 
the land to the heir prevents the corruption of blood, an fill ia 
La) Salkeld 85. the loſs of dower. But it hath been (q) adjudged T ich, 
| faving againſt the corruption of blood in a ſtatute conce W they ſha 
treaſon, doth not ſave the land to the heir, becauſe in tre Ir vant of {| 
the land goes to the king by way of immediate forfeiture, bund to ha 
not by eſcheat. — c lis fad 26 4 

| id2 


(r) F. Forf. 3. Sect, 30. As to the third particular, iz. To what tim tels of felo! 


30. forfeiture ſhall relate.— It ſeems (r) agreed, That the fort A king * 
30 Hl. 6. 5. upon an attainder either of treaſon or telony, ſhall have re Nee 3. 
* ge to the time of the offence, for the avoiding of all ſubſe ame t 
voucher o. alienations of the lands; but to the time of the (s) conv: Ft) 
Co. Litt. 2. or fugam fecit found, &c. only, as to chattels ; unleſs the ab . 


8 Goke 170. were (t) killed in flying from ar reſiſting thoie who had a le be alta 
38 Edw. 3. 3%. him; in which caſe it 1s ſaid, that the forfeiture ſhall- rei n:izhbou; 


Plowden 488. . | Fe 41 Aſſze 1 
> Hale 305 the time of the offence. Ih, That go. 
361 lon B 3. « 


(s( F. Forf. 30. Staundford's Prerogative 48. S. P. C. 192. B. Relation 31. Juin z Inſt. 
ſition 26. Forfeiture 119. F. Corone 296. 1 Hale 362. (t) Vide ſup, . 16. 8 Rok 3 


192. F. Corone 290. 1 Hale 362. au 269. ſeem 

os F | a Witte Trials 6 
(u) C. Car. 172. Seck. 31. But it ſeems (u) unſettled, Whether in r | 
i Jones 217. jt ſhall relate to the time cf the offence, or only to that , 8, 


Judgment.” bh! 
a bund 


N cnuſe then 


Gs. A CORRUPTION or BLOOD. TN, | 645 
ale, za. It ems rhe better (x) opinion, That no attainder (x) 8 Coke 176. 
waſoever ſhall; have any relation as to the mean profits 87 M 
en | - inted i „ee IV N . this . 3 dw, 3. 32. 
0• ! Hops Of FRY 2 ci Lats 

Wan Ret 3d. Som bind bas t 1 Dag [543 1 a quere S. P. C. 


won 11.3603 880 28 — „ i b ph „ +=" > Il and the con- 
tems holden, F. Corone 230, 344. Sec alſo F. Forfeiture 1 


$ 


et 326, 327. | © 
A Moved 5 | 5 3 © 7 1 f 1 mY 8258 (y) Bracton B. 
Aut, 33. A, to the fourth particular, vis. What ſhall be 3. < 8. f. 5. 

ne with the oods of an offender both before and after they and c. 18. f. 1. . 


Aidually forfejted: It ſeems to have been always (y) agreed, _ gay 


ht one indicted or appealed of treafon or felony may bona 8 Coke 191. 
ell any of his chattcls real or perſonal for the ſuſtenance of? H. 4. in the 
45 and family until they be actually forfeited. laſt caſe. 
= 5 | 25 S. P. C. 193. 
IId. wo l 1 State Trials 

0. 4 State Trials 65, 66. 454. 1 Hale 362. 367. But ir they are conveyed over 
le purpole of ayoiding the forfeiture, it is fraudulent and void. Skinnner 357, 358. 


i 34. Alſo it ſeems (z) agreed, That the goods of ſuch (2) See the ci. 
in can in no caſe be lawfully removed out of his hou un: #351005 to the 


Fa | oregoing and 
they be forfeited . following ſec- 


tion. 

bat. 35. Yet according to the general tenor of the old (a) (a) FletaB. 1. 
ws, the goods of one (b) arreſted for treaſon or felony, may B = . 
hthe purview of an ancient ſtature, which (c) ſeems to con- 21. f. 4 
due fill ia force, be immediately inventoried and appraiſed, Britton f. 4. 
lr which, and on ſurety found that they ſhall be 8 8. P. C. $2, 
u they ſhall be kept by the bailiffs of the party arreſted, and 192. 


[vant of ſuch ſurety, by his neighbours, till he be convicted, Stzundf. Prerog. 


Jud to have fled, &c. whereby they are actually forfeited, ne 263. 


5 
* 


364. 

hi ſaid 26 Aſſize 32. Ab. B. Corone 102. That juſtices of oyer, Ty pan put the 
utels of felons in eſtreat preſently, & c. and deliver them to the towns, &cc. to anſwer 
tte king in eyre. But this ſeems intended of the chattels of one convict of felony. And 
By Aſtze 13. and 43 E. 3.21. Ab. B. Corone 9. Forfeiture 7. Reſeiſer 3. Office 
Iificer 3. F. Treſpaſs 7. Bar. 196. the 2d. it is ſaid, That no miniſter of the = 
Alto take the chattels of an appellee of felony away with him, but to icize them, and 
Wl the party to find ſurety that they ſhall not be eloined, &c, And jf the party can- 
Nad ſurety, he ought to deliver them to the neighbours, &c. And in the laſt caſe of 
. 4. Ab. F. Cor. $3. and B. Forfeit 10. it is ſaid, That where one is indicted of felony, 
he be attainted, his goods ſhail not be removed out of his houſe, but ſhall be kept 
"ts neichbours until, &c. and in the mean time the felon ought to live upon his goods. 
Mer Aire 13. Ab. F. Procgſs 183. B. Forfeit 40. 13 H. 3. 13. in which books it 
nd, That goods ſhall not be ſeized till they be ferkeitedk (b) The old yrit recited 
Ron B 3. c. 18. ſect. 2. and Fleta B. 1. ch. 26. ſect. 2. is expreſs to this purpole 
ſin 3 alt. 228 it is ſaid, Phat the goods of any delinquent cannot be inventoried, and 
ban charged chere Wah before the owner is indicted of record; and a note in Sum- 
n 169. ſeems to he to the {ame erect, and 1 Hale 367. (c) 1 State Trials 993, 995: 
ite Trials 65, 6G; 8. P. C. 139. | | N 


e V. Alſo it was enacted by the ſtatute de officio corona- 
let forth more at large ch. 9. ſect. 19, 20.), That where 
b und guilty of murder by a coroner's inqueſt upan view 
Rd body, the coroner ſhall inquire what goods he hath, 
11% them to be valued and delivered to the tovenſhip, &c. 
I +3 Put 
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646 Or e Herr LOSS, or DOWER, gy 
1 But fo much of this ſtatute as enables the coroner to ſei 
(4) S. P. C. 52. the goods, (d) ſeems to be repealed by 1 Rich. z. (ſet for 
| more at large ſect. 38), unleſs the party indicted be found: 
to have fled. yy | Fe | e 


Sect. 3). Alſo it was enafted, by 25 Edw. z. c. 11, 
forth more at large ch, 27, ſect. 116, That in the ſecond 
pias given by that ſtatute on the return of a non inventus, it ſh 
be compriſed, that the ſheriff ſhall cauſe the party's chattels 

be ſeized, and ſafely kept till the day of the writ or precept 
(e) S. P. C. 293. turned, &c. and this is ſtill in (e) force notwithſtanding t 
1 Hale 366. ſtatute of 1 Rich. 3. c. 3. for this prohibits only the ſeizing 


8 Preros the goods of thoſe who are arreſted, 
Sea. 38. And ſo far as it relates to this purpoſe, is macria 
acted by the ſaid ſtatute 1 Rich. 3. c. 3. as followeth: 7 
. bY that no ſheriff, under ſheriff, nor eſcheater, bailiff of fr 
Ea 1 ob- chiſe, or any other perſon, take or ſeize the goods of: 
ſervations upon ©* perſon arreſted or eee for ſuſpicion of · felony, be 
this act. « that the ſame perſon ſo arreſted and impriſoned be convi 
() For rem cc or attainted of ſuch felony according to the law, or elſe 
1 ( ſame goods otherwiſe lawfully forfeited, upon pain to for 
Lutwyche 132. the double value of the 8 ſo taken, to him that is 1 
C. Eliz. 749. ** hurt in that behalf, by (f) action of debt, &c. * . 


Vide 1 Hale 


(g) Vide.ſfup. Sect, 39. This ſtatute is ſaid to be in (g) affirmance of 


6 F. &.153. common law, and hath been (h) adjudged to extend as wel 
cb) 1 Ray. 414. the ſeizure of money as of any other chattel. | 


Se. 40. It ſeems plain from this ſtatute, That goods 
{i) Co. Litt. 301. be eized as (i) ſoon as they are forfeited ; and it ſeems 
(k)F. Corone whole townſhip is anſwerable(k) for them to the king (3), 


or Eo 8 5 may ſeize them (1) wherever they can be found. 
Ab. F. Forf. 32. 14 Aſſize 81. Ab. F. Corone 181. B. Charge 45. Forfeiture 


S. P. C. 193, 194. Staundford's Prerogative 47. 47 E. 3. 26. (1) 23 Aſſize 81. able and 


Fi. Corone 181. B. Charge 45. Forfeiture 32, Staundford's Prerogative 47. like mann 

(3) Whether the king takes the forfeited goods, ſubject to the debts of the party, ſunted, & 
Douglas 342. | 5 5 

(wm) F. Corone Sect. 41. And at the common law it was no (m) plc 16, q 

200. 374. Fuch townſhip, That the goods were delivered to the cult A 9. 

S.P. C. 194. vg = Al 

of J. S. who embezzled them, &c. But it is enacted 5) P viſe b 

Edw. 3. c. 3. That if any man or town be charged in of an) 

« exchequer by eſtreats of the juſtices of the chattels of f in ſo ans, 

« tives and felons, and will alledge in diſcharge of him anol 7 n 

* which is chargeable, he ſhall be heard, and right done to. reaſ⸗ . 

ae other." 2M pr SB _ 

Sect. 42. As to the ſecond point, vis. Where the * 20 


fed, e tute e 
loſes ber dower : It * agreed, That before the ſta wurlable. 


0 


„ ax» CORRUPTION or BLOOD, 


1. 392. 


| patris, or by ſpecial (p) cuſtom (except that of (d) f 
0 an —— of bl treaſon or (r) 2 A g 
her td committed before or after the marriage, and whe- 1 Hale 359, 
e lands were in the hands of a (t) feoffee, or forfeited to (o) Co, Lit. 
a lng, or eſcheated to the lord of the fee; and though the 3“ 

ander were pardoned, &c. 8 


i 411, Winch 27. (d) Bracton 311. /r) Co. Litt. 41. 1 Hale 359, 


10 Con. by Vavaſor. Litt. ſ. 55. (u) 1 Leonard 3. 


/ 


= jointly to her huſband and her, whether by way of 


marriage or otherwiſe, but only for the year and day 
Inte ()). 195 


3 Inſt, 216. 


130, 


Con. Bract. 130. 


wully attainted of high treaſon, and the five years paſs 
this death, and then the outlawry is reverſed, the wife 
urſue her title of dower within five years after ſuch re- 
i becauſe being barred of her dower by the attainder 
bt ſtood in force, which attainder ſhe could no way re- 
„le had no remedy to purſue her title of dower within 
he years, and therefore ſhall not be barred by her nonr 


Ir, 45. It is enacted by 1 Edw. 6. c. 12.f, 17. That 
Wit any perſon ſhall be attainted of any treaſon or felony 
utlvever, yet that notwithſtanding every woman that ſhall 
tne to be the wife of the perſon ſo attainted, ſhall be en- 
able and enabled to demand, have, and enjoy her dower 
like manner and form as though her huſband had not been 
= ited, &c.“ ; : 5 8 


. But this is repealęd as to treaſon by 5 & 6 Ed. 
ll, par, 9, by which it is ęnacted, That the wife whoſe 


pttreaſon, as of high treaſon, 


* end ſhall be attainted of any treaſon whatſoever, ſhall () g. 5 Ii 

} PF : (a) S, P. C. 198; lf 

b In wife be received to aſk, e demand, or have Pyer 140. | 1 

f wry of any the lands, tenements, or hereditaments of the Co. Lit. 37, 1 

oF" ſo attainted during the ſaid attainder in force,” And 392. | 1 
bt * 1 Hale 38 1 

5 n been conſtrued (a) to extend as well to an attainder wh 359+ 1 


4 the third point, viz, How far the blood is corrupted by Comm. 2 57. 
3 treaſon or felony, the following particulars ſeem 4 Comm. 381. 
Able. BIS - 


Tt4 Sect, 


| _” 
6. ch. 12. the wife not only loſt her dower at com- (a) S. P. C. 194. 
(i) Jaw, but alſo her dower (0) ad eſlium ecclefie,, or Co. itt, 31. 
itt. S. 4 82 
Iaſt. is: 


S. P. C. 198. 
Bracton 311. 
(p) Co. Litt. 41. 
(s) Co. 
. (e) 3 Inſt 276. Sav. 54,55. Co. Litt. 41. Benlowe 55, 56, 57, Dyer 14 


But it (x) ſeems that the wife never forfeited (x) Co. Litt. 37. | 
Bracton 129, 


[y] Bract. 129. 
Supra ſect. 8. 


14. Alſo it hath been (z) adjudged, That if a huſ- () 3 Iaft. 216. 
bring levied a fine with proclamations, is aftervards Moor 63g. 879 


37. 


37. 
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I Ventris 413. 


. 


Or FORFEITURE, LOSS or DOWER, 5 
9 0 . 4 1. Sect. 47. Firſt, It is (a) agreed, That by (b) ſuch an 


| tainder, the blood is ſo far ſtained or corrupted. that the 
b) B at · — | 1 pted, that the ꝑ 
. loſes all the nobility or gentility he might have had before, 


becomes ignoble. 


£1285] (B. 1. 
c, 37.1. 6. 8. 


Co. Litt. 39 15 or petit larceny corrupts not the blood. B. t. ci 33. . 36. 3 Ia, 


Co, Lite, 41. Noy 170. 


51 Ca Litt.8. Se. 48. Secondly, It is alſo (e) agreed, That he ca 
8. F. C. 196, ther inherit as heir to an anceſtor, nor have an heir. 
B. Nonabil. 21. Corone 60, © 1 Linde 
41 C Car. 543. Se, 49. Thirdly, It is alſo farther (d) agreed, That wh 
Lit. Rep. 26. ever it is nece ary for any one who would make à tit 
i Ven. 413.417, Fant F; * E O wou MAKE a kit 
Noy 159. 166. another, to derive the deſcent through him, the attainder 
ec. bar to ſuch title, (e) unleſs the land were intailed, And t! 
fore if there be grandfather, father and fon, and the fatle 
attainted, it is clear, That the ſon (f) cannot claim as he 
the grandfather of the lands in fee-ſimple, becauſe he mul 
neceſſity derive the deſcent through the father, which by 
fon of the attainder he cannot do. And for the fame rei 
if there be two brothers, and one of them having iſſue a 
be attainted, and either the ſon or uncle purchaſe land 
die without iſſue, the other (g) cannot be his heir, bet 
x Hale 336. the blood of the father, through whom the deſcent m 
Co. Lit. 392. conveyed, is corrupted. But it ſeems a (h) general rule, 
[s] C. Car. 543 · the attainder of a perſon who needs not be mentioned! 
of "nigh 413. conveyance of the deſcent, does no hurt, let the ancelt 
416. 425. never ſo remote; and a fertiori therefore it ſeems cleal 
1 Hale 3579. follow, that where one may claim as immediate heir; 
Ib] C. Car. 543-'other, without deriving the deſcent through any otic 
«11% pits ſhall not be barred by the attainder of any other. And! 
Litt. Rep. 28. fore it ſeems (i) agreed, That if the ſon of one att 
Noy 159. 166, purchaſe land, and have a ſon and die, ſuch fon ſhall 1 
„„ Pim, becauſe he derives his deſcent immediately from 
And for the like reaſon it hath been (k) ſettled, That 
man hath two ſons, and then be attainted, and one « 
ſons purchaſe lands and die without iſſue, the other ſi 
his heir, becauſe he may make his title without mention 
Rader. I'S TO | | | 


1 Levinz 60. 
1 Sid, 200, 201. 


8 3 Coke 10. 
itt, lec. 746, 


47 
f Hale 356. 
8 Coke 166. 
[f Ji Ventris. 
416, 418. 
Dal ſon 14. 


I Levinz 60. 
1 Sid. 200, 201. 
Vide Bracton 


15 17. 

[i] 1 Ventris 
416. | 
Ik) Co. Litt. 8. : 9 2 
i Hale 357. 4 Leonard 5, C. Jac, 339. 1 R. Ab. 625. C. Car. 543. 1 Vent 
Palmer 19. 1 Levinz 59. 2 Roll 93. 2 Siderfin 25. 27. This is left doubtful 
569. Noy 158, &c, Con. Litt. Rep. 28. 1 5 „ 

(1) Co. Litt. 8, But Sir Edward Cote (I) ſays, That the reaſon of this 
1 R. Ab. 625, © becauſe the attainder of the father corrupts oni) the 
| blood, and not the collateral blood between the brethren, 
was veſted in them before the attainder;“ꝰ but he ſaith, 
ſome have holden, that if a man after he be t 
have iſſue two ſcns, the one cannot be heir to the 
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vo axv CORRUPTION or BLOOD... _ 649 
kale they could not be heir to their father, for that they | 
kt hd any inheritable blood in them.“ But the ground 
opinion ſeems to be overthrown by the reſolution in the 
bf Calin vc and Pace, wherein it was adjudged (m) in (m) 1 Sid. 193. 
ane 6 : . Hardries 224. 
Faclequer- chamber by ſeven judges againſt three, that the 1 
byof an alien might be heirs to one another if born in Eng- 1 Levinz 59. 
or naturalized; and yet it is certain that they could not be (n) 1 S:d. 201. 
ki: their father, Alſo it ſeems to (n) be the better opi- 1 Ventris 423. 
jw, That where a perſon attainted hath iſſue by a woman _ 3 
kd of lands of 1nheritance, ſuch iſſue may inherit the mo- 68 Ko T 
a 7 8 EN EE » 109, 
&, though he never had any inheritable blood from the facher. 2 Siderfin 248. 
Ke | This allo ap- 
in from 13 H. 7. 12. cited S. P C. 196. Abridged Bro. Tenant by Curtely 15. and 
pin it is holden,” That if the huſband of an inheritrix have ifſue, aud be attainted ot 
y and pardoned, he ſhall not be tenant by courteſy by reaſon of the iſſue born before 
pardon, but by reaſon of iſſue born after he ſhall; from whence it neceſlari'y follows, 
uſuch ſſue muſt be inheritable to the wife, Alſo it is admitted, Co, Li:t. 84. b. That 
&i've of an inheritrix by an alien or a perſon attainted may be in ward, which could not 
kuleis he could inherit the mother. Vide C. Jac. 539, Litt. Rep. 28. 1 Levinz 89, 69. 
Inte contrary was ancicnthy holden. 3 Coke 41. Bracton B. 3. c. 13. . 19, 20 


. 50. Fourthly, It ſeems clear, That notwithſtanding a 
on attainted be co' many purpoſes looked upon as dead in 
u, yet he hath a capacity to (0) purchaſe land, which the 
big ſhall have upon office found. Alſo if the father of a per- 
ſm zttainted die ſeiſed of an eſtate of inheritance during his 
Ik, no (p) younger brother can be heir, but the land ſhall ra- (p) Fleta B. x. 
ther eſcheat; for the elder brother, though attainted, is ſtill a c. 28-1. 9. 
Father, and no other can be heir to the Thus while he is alive: ay byes 8. 13. 
* | : , L . M. danceftor 
kt it ſcems (q) agreed at this day, That if he die before the 36. 
lber, the younger brother ſhall be heir. 1 5. P. C. 195. B. 
| V | | | Bracton B. 5. 
7. F. Petition 20. M. Danceſtor 28. Diſcent 7. 1 Ventris 413. 417. 1 Levine 
b. 19 Aſlize 11, Noy 166. 170, 1 Siderfin 195. 26 Aſſize 2. (q) See the books next 
ine cited, and Bro. Diſcent 64. Con. Bracton B. 3. c. 14. f. 17. 


(o) Co. Litt. 2. 


. 51. Fifthly, It is clear, That the corruption of blood 

ham an attainder is ſo high that it cannot be abſolutely ſalved \ 
lit by the act of parliament ; for it ſeems (r) agreed, That the (r) Co. Litt. t. 
ine's pardon cannot reſtore the blood ſo as to make the perſon 391, 392- 
Uanted capable either of inheriting others, or of being inhe- S. P. C. 195. 
led himſelf by any one born before the pardon. (s) Vet if N 
ich perſon have a ſon born after the pardon, and purchaſe 1 Hale 358. 
lnds and die, ſuch ſon may be his heir, unleſs he have an elder Con. 9 H. 5. g.. 
Ihr alive born before the pardon ; for a pardon doth as it (s) See the 
Rte make a man a new creature, and give him a new, capacity, _ ww 
nreſpet whereof his iſſue born after the pardon may be his e 
tir, as to lands purchaſed after the pardon in the ſame manner 

vit he had never been attainted. 


Sec. 52. It is enacted by 7 Ann. c. 21. ſ. 10. That 
«tr deceaſe of the pretender no attainder for treaſon ſhall 
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or AVOIDING JUDGMENT, 5 | 


extend to the diſinheriting of an heir, nor to the prejug 
of the right or title of any perſon or perſons, other than 
«c right or title of the oFender or offenders during his, her 

, 


* their natural lives only; and that it ſhall and may be 
to every perſon or perſons to whom the right 4 =Y | 


c c any lands, tenements, or hereditaments, Alter the dea | 
any ſuch offender or offenders, ſhould or might have apr 


Stained, if nd ſuch attainder had been, to enter into 


F* ſame,” 

* Ke, 53. But it is enacted by 17 Geo, 2. c. 39. 
That the {aid proviſion ſo made by the ſaid laſt recited cla 
<< of the 7 Ann, c. 21, ſhall not take place, nor have any of 


* ration, force, or effect whatſoever, until after the decea 


© not only of the ſaid pretender, but alſo of his eldeſt, aud 
F and every his fon and ſons,” FF 2 Al 


CHAPTER THE PIPTIETH, 


OF AVOIDING JUDGMENT, 


4 Cemm, 382, F? R the better underſtanding the learning concerning t 


42) Co. Litt. 


259. 


1 Anderſon 26. 
Vide inf. ſ. 9. 
Secus if he comes 


Con. 39 H. 6.27, Ab. F. Reſp. 52. B. Utlag. 38. Vide 14 H. 4. 2. 


in gratis. 


Dyer 192. 


avoiding af Judgments in criminal caſes, I ſhall endeavd 
to ſhew, How ſuch Judgments may be avoided ; and, T 
effect of ſuch Avoidance. 


And firſt, ſuch judgments may be avoided either, Withe 


' writ of Error; or, by, by writ of Error. 


They may be avoided without writ of error two ways. Fir 
For faults apparent in the record, Secondly, For other matt 
dehors the record. | | 


Sg., 1. And firſt 1 ſhall endeavour to ſhew where {ul 
judzments may be avoided by plea without any writ of e 
for faults apparent in the record. As to which it is obſervab 
That notwithſtanding it be the allowed practice of the col 
of common pleas to ſuffer a defendant coming in by (a) cahiat 


Ind. nominis 3. B. Utlag. 28. 30 H. 6. 3. lagu 


bs 
bs the 1: 
nd the 

chaſed ; 
ed 
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wnetion, 
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Hen. 5. 
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0f 4 capi 


. Med, or c 
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er 42, 11 
u. 743. the 
kl, 11, Sec 
3 Utlag. 6 
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ju. Edw, 4, 
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F. Error 7 
). (8); 
Vide 19 Ed 
bit voidah! 
Mig, B. Utla 
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4116, B. 
16 zu. Al 
yz. F. I 
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. 4. 42, 
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. 2. A 
* may be ay 
Rood] 
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„ or AVOIDING JUDGMENT, | 6zr 


4 the ſame (by term in which an exigent is returnable, (b) 8 H. 6. 37. 
Et the outlavry without writ of error, by ſhewing that Ab. F. Error 19. 
caſed a (c) r out of the (d) fame court, and 19 H. 6. 4. a. 


l . 2 f Ab. F. Err. 26, 
Whrered it to the ſheriff before the quizto exactus, Wc, or But 2 = 
wing any (f) other matter apparent on record Which holden, That aa 
& the outlawry erroneous, as the want of an (g) original, outlawiy cannot 


&(k) omifion of proceſs, or want (i) of form in a writ of be avoided for 
| this or any 


nation, &c, or a (k) return by a perſon appearing not to nga. 573 

if, or a (I) variance between the original and exigent, another term. 

ther proceſs, or the want of ſuch addition as (m) required Co, Litt. 259. 
Hen. 5. Yet it is ſaid in many (n) books, to be the 37 H. 6. 17. 


m courſe of the court of king's bench, never to reverſe 8 28. 


wawry on the crown-ſide, either in the {ame or a different . 
þ for (o) theſe or other errors of the like nature (as (p) the Con. ad. 1 And. 
ko! 2 capias to the ſheriff of the county whereof the party 36. 

Wired, or a (d) fault in the indictment), without a. writ of (e) 19 H. 6. 44. 


bet ſince Sir Edward (r) Coke ſeems to be of another 3 


km, and ſince alſo it is clearly holden, That one may plead 3H. 1. 
$4 matter of fact in the king's bench in avoidance of an Ab. F. Uilag. 25. 
amy of felony, which cannot be pleaded in avoidance of Bro. 2. 


; hewn. ſe 30H. 6. 3. 
her outlawry, as ſhall be mofe fully ſhewn, ſection the Pa 


z I fall leave this point to be farther conſidered. Hows 11. 
titis (s) agreed, That conviction of felony whereon the B. Utlag. 74. 
hlath had his clergy may be diſcharged by exception to the 12 H. 4. 18. 
ment, becauſe no writ of error lies of ſuch a conviction, 5 14. 


„ 7H. 
üg 2 judgment. Ab. B. Utlag. f. 
| | „ 
ur 42, 11 H. 4. 34. 33 H. 6.1.45. Ab. F. Utlag, 27. 1 Anderion 36. But . 
I. 743. the contrary is ſaid to have been holden 39 Eliz. (d) 30 H. 6. 3, Ab, F. 
x, 11, Secus if the ſuperſedeas were from the chancery, 7 H. 4, 5. Ab, F. ſuperſ. 
|, Utlag. 65, Superſedeas 8, Vide 18 H. 6. 18. Ab. F. Error 24. 7 Edw. 4. 9. 
. lagent 1. B. Superſedeas 31, F. N. B. 236. (e) 14 H. 4. 27. B. Utlag. 15, 
u dw. 4, 5, Ab. B. Error 15s, Dyer 222, 223. and it is ſaid not to be material 
tr it were delivered to the ſherit or not. Co, Litt, 128. B. Utlag, 8: 4 E. 4. 42. 
. Error 77. Vide F. Err. 42. (f) Coke on Litt. 259, 33 H. 6. 1. 3. Ab. B. 
Ny. (g) 11 H. 7. 4. Ab. B. Utlag. 78. 16 E. 4. 9. Ab. B. Error 172. F. Utlag. 
Vide 19 Edw. 4. 8. But it is agreed, That an outlawry without any original is not 
It roidable only, F. Color 45. Utlag. 18. 7 H. 7.5. Ab. F. Error 52. Keil- 
% B. Utlag. 45. L. quin, Edw. 4. 116. (h) 33 H. 6. 1. 45. Ab. F. Utlag. 25, 
.). Ab. F. Error 19. B. Utlag. 19. 19 H. 6. 2. Ab. F. Error 26. L. quin. 
£116, B. Utlag. 45. © (i) Dyer 206. 11 H. 4. 34. (k) Dyer 41. ()) F. Utlag. 41 
L641, Ab. F. Utlag. 31. 21 Edw, 3.56. Ab. F. Dif. 3. 16 Edw. 4. 9. B. 
t17% F. Diſ. 17. 20 H. 6. 18. Ab, F. Diſ. 22. 2 Rich. 3. 13. B. Mil. 80. Va- 
p. (m) 8 H. 6. 37. Ab. B. Er. 19. 1 Anderſon 36. 1 R. Abr. 743. 2 laſt. 
kon. B. Utlag. 34. 39 H. 6. 1. (an) 1 R. Ab. 743. 37 H. 6. 17. Ab. F. Utlag. 
(f. 4.42, 43. Ab- B. Error 158. Utlag. 67. 19 H. 6. 2. Ab. F. Error 26. Vide 
ner 3. Con. 11 H. 7. 4. Ab. B. Utlag. 78. (o) Net for the want of an addition, 
1.6.2. Ab. F. Error 26. 11 H. 6. 1. b. 54. (p) Sup. c. 27. ſ. 127. 9 . 
5 B. Utlag. 20. 34. 39 H. 6. 1. (q) a Bulſhode 109. 1 Siderfin 144. (r) Co. 
tz. Vide 11 H, 7.4 B. Utlag. 76. 33 H. 6. 1. Ab. F. U:lag. 27. 8 H. 6. 
þ Ab, B. Uilag. 1 9. (s) Cro. Eliz. 489, 490. 
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&.2, As to the ſecond particular, ig. Where a judg- 
iy be aroided, without writ of error, for matters dehors 
"od.e-]t is holden, That he who purchaſes land of a 

| | perſon 
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65.1 | cor Av] G JUDGMENT) 
Summary perſon who afterwards.is (t) outlawed of felony, or conder 
wn 8 gol his own (u) confeſſion, may falſity the record, not 
x1 Hale 361. ag to the time wherein e felony is ſuppoſed to have 
3 — 220.4 trary committed, but al ſo as the point of che offence. But 
14 ee (x) agreed, That where a man is found guilty by verdi 
49 Edw. 3. 11. urchaſer-cannot falſify as to the point-of the- offence, by 
49 Allize 2. e may falſify for the time, Where the party is found guilt 
og CON) 4 nerally of the offence in the appeal or inditmer* Decauſ 
(6) rams ny 8 time is not material upon ee e 's 100 
| 4 Hale 363. 3 Inſt. 231. B. Traverſe de Office 35. 7 Edw. 4. 1, 2. F. Eſtop 
(#) See the books above..cited.. tdi 


— 9 


o 


(5):Summary: i Sect, 3. f Alſo it ſeems (y) agreed, That any judgment y 


270 ſoever given by perſons whs had no good commiſſion to pre hen he 
Jad ste againſt the perſon condemned, may be falſified by  ſhewing tkreupo 
1 "> ſpecial matter without writ of error, becauſe it is void; a fall | 
a commiſſion authoriſes to proceed on an indictment taken my, 4 
fore A. B. C. and twelve others, and by colour theres In 
commiſſioners proceed on an indictment taken before eight . g. 
ſins only, N E grad as u 
(2) 3 Inſt. 232, Sect. 4. Alſo it ſeems (2) agreed, That if the treaſon tin 2; 
Summary 271. lony of which a man is attainted, be afterwards pardoned b 
. z. liament, the attainder may be falfified by himſelf or his bn lgned 
© Eliz 12. without plea, | | Wu! ez at th 
C. Eliz. 4. f 25 t 
eis (an it of error lies on ſuch a pardon. But this contrary to 3 Inſt, 23 
= OE Boy goed ra Prefer outlawry by G8 king's pardon, vide c. 49. f. 15, F. 5 
ter 22. B.Erxor 56. 16 Edw. 3. 38. B. Appeal 7.92. 5 H. 5.14, 36. 0 5 ; 
{a)29 Edw.3. Sect. 5. But it hath been (a) adjudged, that che king R 
„ ters patents reverſing an attainder are void, unleſs they be | oh a 
. 3, Pp: 15 8 le, | 
1 R, nt wards made good by act of parliament. : | Mt in th 
IEP 3 a th | Wee, or 
(b)Co. Litt. 259. Sect. 6. It ſeems generally agreed, that by the co tat Ap 
4 7. law, in (b) faverem wite,. an outlawry of treaſon or = 
F. Reipon. 101. might be avoided by plea, that the defendant was in 0 * 1 | 
le) FUN TE the king's ſervice beyond the (d) ſea, &c. 1 15 1 itte tin 
e the outlawry (e) pronounced againſt him. But . | 
2 . % generally (f) agreed, that no outlawry for any 1400 1 
'P. Vil. 18. 40. (againſt a party (g) rightly deſcribed) Can be avoie Ice 74. 
38 Atüze 17. plea of any matter (h) of fact whatſoever, Avent of « 
"LF Aſſize 47. ET. 4 9 | F453; 6 0 es | 1 (0) Fitz, 1 
SH: 5s 5 iat 32. Con. 21 Edw. 4. 73. B. Ui. 5). 1 H 7 15. B. br! i : 80 
b Corone 128. That he who pleads this ples muſt thew in whoſe cuſtody be 1 
what county, and mult alſo aver his plea; and by 5 FO teſliping fach inopeiofi . 2 
againſt ob „EN of a V r E = f. Sei 8 64. * 1, halo 
nn . 441. F. elpond. 54. rad H . Ab. F. A0 MS. Pitz. 
B. Utl. 79. 4 Edw. 4. 10. Con. F. Cor. F. Uflag. 2. Ad. F. Forfeicare 19 J bod be | 
9 Coke 31; Co. fl. 0 (e) b. B. Pda: 20. 76 in 4 d. (5 Co: Lit ea 
Intra 90 (h) Not by che plea of impriſonment. F. Urlag. 27. 47 · 33 mm "I W160, 2 ; 
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9 TI OF AVOIDING JUDGMENT: 653 
3 1 7. And it is enacted by 26 Hen. 8. c. 13. and 5 & 6 Outlawry F 

5 6. e. 11.“ That all proceſs of outlawry to be had or ee 3 
ue within this realm, againſt any offenders in treaſon, e 
thing refiant or inhabiting out of the limits of this realm, or year and a day. 
wy; of the parts beyond the ſeas at the time of the out- 

um pronounced againſt them, ſhall be as good and effec . 

lin law to all intents and purpoſes, as if ſuch offenders . 

Wl been reſident and dwelling within this realm at the 

ine of ſuch proceſs awarded, and outlawry pronounced ; 5 
1{j)proyided, that if the party ſo to be outlawed, ſhall, with- (b) $ E. 6. 
one year next after the ſaid outlawry pronounced, (i) 7 State Tr. 
jeld himſelf to the chief juſtice of England for the time 333. A 
king, and offer to traverſe the indictment or appeal whereon 3 Modern 47. 
be laid outlawry ſhall be pronounced as is aforeſaid, that and Skin. 195. 
bi he ſhall be received to the ſame traverſe, and being => CONE 
treupon found not guilty upon the verdict of twelve men, he SE 

& ſhall be clearly acquitted and diſcharged of the ſaid out- 

ny, &c,” | I JE 1 


-» 


. B. And it hath been (k) reſolved, That theſe ſtatutes (k) 3 Inft. 3». 
tad as well to treaſons by ſubſequent ſtatutes as to thoſe 216. 
thin 25 Edw 3 | But ſee Dyer 
ZW | 287. and2 Jones 
| a N | 1860. 
Im ſigned for the reverſal of an outlawry of high treaſon, that the defendant was be- 
ler at the time. | «441 hae, 


br,g. It ſeems generally agreed, That any outlawry (1) 33 H. 6. r. 


Whever may be avoided by a defendant's coming in upon l | 
: | a 4p . . Utlag. 22, 
b(l) capias utlazatum, and pleading a (m) miſnoſiner either , 3. 26, 27. 29. 
lt name or addition in the writ, &c. as by ſhewing that 32. 36. 47. 44. 
dern he is called by ſuch a name of (n) baptiſm, or (o) ſur- Nonſuit 6. 
Wt, he hath been always known by a different one, and not —_— 47- 
Jtat in the writ, &c. or whereas he is named of ſuch eſtate, 54, *7: 


e, or myſtery, that he hath ſome other (p) addition, and 2 Uulagary ” 


tut in the writ, &c. Alſo it is ſaid in many (q) books 22, 23, 24 
be may plead, that there is no ſuch town as that whereof 25, 26. 
mned. And it ſeems clearly agreed, That he may plead, Miſnoſmer 52. 


ute time of the writ purchaſed and ever ſince, he hath Ay i 


a | „ 4 H.9. 16: 
u 4 1. 27 H. 8. 11, 12. 22 H. 6. 23. 19 H. 6. 80. f H. f. 7. 28H, 6.2, Vide 
Vance 74. 19 H. 6 88. 22 Edw. 4. 37, 38. (m) 33 H. 6.1, 45. But in the 
Mment of this caſe, Bro. Utlagary 2. the contrary ſeems to be holden, Fitz. Utlagary 
+ (0) Fitz. Utlagary 44. Bro. Utlagary 1. 27 H. 8. 11, 12. (0) 14 Edw. 4. 6. Bro. 
a 53. 19 Edw. 4. 24. 25 Bro. Sci. Fac. 132, Mi'noſmer 1. 27 H. 8. 11, 12. 
P07. So if one be called in the writ the ſon of J. S. he may plead that he is the ſon 
1.8 10 Edw. 4. 12, Bro. Idemp. nominis 9. (p) Fitz. Nonſuit 6. Eſtopel 47. 67. 
lr, 4, 2. 21 H. 6. 50. 28 Hl. 6. 2. b. F. Utlagary 3%. 35-37. Bro. Utlagary 18. 
f. Miſnoſmer 52. s H. 7. 16. a. 7 Edw. 4 1. 5 H. 5. 7. Abridged Bro. Utla- 
16 Fitz. Utlagary 37. But 'tis there ſaid, that ſome were of opinion, That the 
M Would be put to his writ of error, becaule he is the ſame perſon. See 38 H. 6. 1. 
\ a) 32.51, 10 Edw. 4. 16. Bro. Scire Pacias 132. 9 Edw. 4. 24, 26. () Fitz. 
L 23. 26. 22 Edw. 4. 37. 22 Hl. 6. 23. 33 H. 6. 81. Bro. Utlagary 26, Raſtal 
M, 391. But the contrary is holden 33 H. 6. 1. Becauſe ſuch plea would avoid the 
. 2gunſt all perſons. Bro, Utlagary 29. There is an opinion to the contrary, but 
d watranted by the year-book. 


: | made 


© | Id 


= |. or AvoIDING JUpeMenr. Wh: 
tr) Fits. Utlag. made his abode at ſome: ( r) other tawn, and not at that | 10 12. 
2523: 35+ 9. writ, &c. and it is (s) ſaid, That by tuch plea, the ou att 
n. ſhall only be avoided as to the perſon, who pleads it (wu 
Eſtopel $4. f | (wh u exp 
Error a3. (t) not be intended to the perſon meant), and ſhali 0. 17 ge! 
38 H. 6. 1. orce againſt the perſon of the name and addition in the coi . 13. 


28 H. 6 2. But it is ſaid, That a perſon of the ſame name and aint ha 
kt Bon A wi 6. are mentioned in a record of outlawry, (u) cannot avoid i Fvithout 
5 7e averting that there are two. perſons of. ſuch name and ade White and 
19 H. 6. 8, and that the perſon intended is the elder, and he himſelf Ly is not 


Dyer 192. younger, but ſhall be put to his writ of idempritate ng W fad, 1 
2 E. 4. 1. which is ſaid by ſome to be the (x) only remedy in ſuci refed 
33 after an outlawry returned. And it ſeems, That notwickl mey ger 
21 Kdw. 4. 79. ing in civil cauſes (y) before an outlawry is returned, 
Keilway 101. the ſame name may come into court, and ſhew, (2) that r upon 
Such matter is not the perſon intended; whereupon if the plaintiff conf f 


pleaded without the diverſity of the names ſhall be entered on the roll, 
any traverſe of 


WW, 14. 


the place in the new 5 ſhall iſſue with a fuller deſcription of the Kr. 
indictment. intended: Yet this (a) cannot be done upon an indi 7 41 
Vide 22 E. 4. without a writ of idempnitate nominis, becauſe it would 3 


37, 38. the proceſs variant from the indictment, which cannot be al . ere 
; b 


H. 6: 9. wi g 5 ; 
. without the conſent of the Jurors, | wo ſir 


28 H. 6. | | 
Ab. F. Utl. 25. That it is no plea for one named of the pariſh of C. that there are Bhs by © 
in the lame pariſh, vis. D. E. F. and that he was commorant at D. and therefore vt 10 J | 
la ve been named of it. (s) 39 H. 6. 1. B. Utl. 34. 73. 10H. 6. 4. 30 H. 6. Hoi att, 
Error 23. 21 H- 7. 13. But it is ſaid, 21 H. 6. 21. Ab. F. Sci. fac. 55, B. Ut ner as b 
That a capias ad ſatitficiendum the judgment is affirmed or diſaffirmed by the aft 

or avoidance of the outlawry. Vide 22 H., 6. 16. B. Utlag. 25. 19 H. 6. 58. F. 14.16. 
21. (t) And for this cauſe this is a good plea in avoidance of the plea of ontlawry 26 Eli 
ability. F. Non- ability 14. 21 H. . 13. 7 E. 4.1. B. Nona. 50. (u) 21 fl. 1 7 
14 H. 4.27.3, F. Idemp. nominis 2, 3. Vide B. Utlag. 29. 55, 56. 21 Edu. Ker hate. 
$4. 13 H. 6, 7. F. Utl. 1. 24. 43. Variance 74. (*) F. Utl. 6. 16 Reſp. 21. en exec 
1. 7. (Y) 21 E. 4. 15, 13 H. 7.12. Bro. Idemp. nom. 3. 5. 7, 8. F. Idemp n m plea 
6, 7. Con. F. N. B. 268. (2) F. N. B. 268, Bro. Idemp. nom. 3, 4. 11. 14H. A time, 
F. Ide mp. nom. 5. 21 Edw, 3. 36, Con. F. Idemp. nom. 4. B. Idemp. nom 6. L | 
Edw. 4.51. (a) F. Idemp. nom. 3. F. N. B. 268. B. Idemp nom. 2. 11. 9 H. 


ty autho! 


. 16, 
Ft of err 
[gh ſte 


AxD now I am to ſhew how judgments in criminal 
may be avoided by writs of error; as to which having | 
already, ch. 29. ſect. 40. That the reverſal of the atta 

ol the principal 5/2 fas reverſes that of the acceſſar), [ 


= o a 6 A Ax 
in this place only obſerve the following particulars. d now 


dance of 


fb) Cro. Eliz. Seck. 10. Firſt, That it ſeems to be in a great meaſur R following 


245; 273. 553. ſettled, That a writ of error to reverſe an attainder of t 
5 Coke 111. or felony may be brought as well by the executor as by ti We, 17, 


Owen 147, 148. f | ; | on whatſoever. My of tre: 
. of the party, but (c) no other perſon x * 
326. ; | 
Salkeld 295, Shower 13. (c) Vide Salkeld 60, 61. | 
5 | . 464, 
$e?. 11. Secondly, That a perſon attainted of treaſe . 155 | 
felony, before he can have a writ of error to reverſe his a "UN, 6. 
(d).1 H. 7. 13. b. der, mult (d) aſſign his errors, and thereupon have leave . 
B. Error 351. the court to proſecute his writ of error, 18, 


Judgment 


| 0 


- 


| 10 12. Thirdly, That no writ of error for the reverſal (e) i Sid. 69. 
i ittainder of treaſon or —＋ og to be (e) allowed with- 1 3 | 
We mami from the king, or the conſent of the 1 i 
er general. 1 325 | 1 | | wk 
5. Fourthly, That an attainder of felony of a per- (f) Dyer 34. 
o had any lands, ſhall never be reverſed by writ of error! — 0 Miſe, | 
Fvithout a ſcire facias againſt all the ter-tenants and lords - R — 3 . 
Kite and immediate; but it is (g) ſettled, That ſuch ſcice 3 Keble 29. 
ui not neceſſary in the caſe of high treaſon. Alſo it is 4 E. 4. 10. 
ad, That it is not neceſſary in the caſe of felony when it F. Error 32. 
ligelted on the roll that the party had no lands, and the : — 5 
mey general confeſſes it. (8) Queen v. 


. 8 Stafford, M. 1a. 
by; upon examination of all the precedents, (h) 2 Salkeld 495, Vide 3 Keble 29. 


. 14, Fifthly, That it hath been (i) ſettled, That the (i) 3 Inft. 214, 
Int? of 33 Hen. 8. c. 29. which enacts, That if any per- 1 1 
Fn hall be attainted of high treaſon by the courſe of the 39S! 
onmon laws or ſtathtes of this realm, that in every ſuch 

aſe, every ſuch attainder by the common law ſhall be of as 

pd ſtrength, value, force and effe d, as if it had been done 

V authority of parliament,” is to be intended of lawful at- 

ers by due courſe of the common law, and not of erroneous 

[od attainders, whi ch therefore may be avoided in the fame 

ner as before. "3 | 


W.15, Sixthly, That it is alfo clear, That the ſtatute of (cy Which is 
$26 Eliz. c. 2. which enacts, That no record of attain- called the 29th, 
ker that then was of high treaſon, where the party is or hath in the printed 
ken executed, ſhall be reverſed, avoided or impeached by Statutes by a 


f miſtake. 
m plea or writ of error,” extends not (I) to attainders ſinee 4 Lr 333. 


Kt time, | (1) 3 Inft. 31. 
: £13. 1 Hale 53. 


1. 16. Seventhly, (m) That it hath been holden, That (m) 1 Sid, 208. 
Nt of error lies in the king's bench of an attainder before the 


| ugh ſteward. 


ud now J am in the ſecond place to ſhew the effect of the 
ance of a judgment, as to which I ſhall, take notice only of 
Rfillowing particulars : 


Wl. 17. Firſt, That it is (n) agreed, That after an out- (n) B. Cor. 27. 
M) of treaſon or felony is reverſed, the party ſhall be put 144. 16s. 


I) plead to the indiiment, for that ſtill remains good. 16 Edo - 9. 


| 3 Modera 42. 
Fit. 464. F. Er. 2. C. Car. 365. (o) That the law is the ſame in civil cauſes 
37 H. 6. 17. B. Utlag. 28, 20 H. 6. 3. Ab. F. Protection 11. B. Utlag. 74. 
*in H. ö. 50 Ab. F. Nonſuit 6. B. Utlag. 24. Vide B. Vtlag. 35. 


lr. 18, Secondly, That it is ſaid by Sir Edward Cole, If 
ugnent be erroneous, both that, and the execution there- 
| | upon, 
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| e EXECUTION anv RETN VN 5 
(p) 3 Inſt. 2.19. upon, and all former proceedings ſhall be 


. * 5 e ; . 
5 * * . 4 8 > 


-- a 


forn edi (p) reverſed 
of error; but if the execution be ed G , bY 
+ reverſed... TED Dos mp: 


7 


(q) t Anderſon + Sect. 19. Thirdly, That it hath been (9) adjudged . 
188. i the king grant over the lands of a perſon outlawed for e 
or felony, and aiterwards the outlawry be reverſed, the Ml 
may enter on the patentee, and needs neither to ſue a petitic 


4 


te king, nor @ ſcire facias againſt the patente. 


g / 
* 
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CHAPTER THE FIFTY-FIRST 


r EXECUTION AND REPRIEYV 


1 


AND now nothing remains but to ſhew in what man 
X perſon condemned is to be executed or reprieved,. 


Comm. 387. 
| 7 behead 
I fwpoſe ; 
u- Joa, 
- 28 Cl 


(a) Ch. 30. f. $8, As to which, having ſhewn already (a) That a perf 
tainted, ſtanding mute to a demand why execution ſhall no 
againſt him, ſhall not be awarded to his penance, but tq 
ordinary execution proper for the crime, I ſhall farther ob 
only the following particulars : _ FG | 


a Gard 1. Firſt, That the court of king's bench hath 


only power to award execution againſt perſons attainted t 
(e) x Sid. 72. but alſo againft perſons attainted in (b) parliament, or any , the ki 
x Levinz 61. (c) court, the record of their attainder, or a tranſcript the A cafe th 
euere # 5 8 being firſt (d) removed into the court of king's bench, and ti 
ug C: 44. „18. ſel ves brought thither by (e) habeas corpus. = | 
2 2 4. felr c W's y (e) * bac 
opham-131, . = dcn. ©. 
C. Car. 176. C. Jac. 493. (d) C. Car. 176. C. Jac. 208, -1 Siderfin 72, l Levi of fan 
1 Keble 244. (e) C. Car. 176. C. Jac. 495. 1 Siderfin 72, 73. Foſter 140. 1 0 35 
| 2 | | | earl l. 12. 
In the caſe of the Earl of Ferrers it was reſolved, by all the judges, that if ap bit it ſeem 
convicted of murder, before the lords in parliament, and the day appointed b. th 
_ execution purſuant to 25 Geo. 2. ſhould lapſe before ſuch execution done, a new tim ne kin 
be appointed for the execution either by the high court of parliament betore whic py 
eer (hall have been x'tainted, or by the court of king's bench, the parliament wh . re 
fitting, the record of the attainder being properly removed into that court. Foſter 1 rag Wi 
N. B. Where the priſoner is in the cuſtody of the marſhall of the king's bench the . "ng 
place of execution is at Saint Thomas a Waterings, in the county of Surry. 4 ki Mace of g 
2086. Strange 553. es 
. ˖ ht (f) not bb. Sixt? 
(f) C. Car.-196, Sect. 2. Secondly, That execution ought (t) Win c. 


3 Mod. 124,125. awarded into a different county from that wherein the part) 
{8)©. Car. 175. tried and convicted, except only where a record of ata 
C. Jae. 495: removed into the court of king's bench, which (g) ma) 


H tr 21 . % . . g ” 
1 eee 61. the execution In the ſame county wherein it kits. 4 


1 Sideifin 72. 


Aas 48 we 
W, Whoſe u 
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hd, 3. Thirdly; That where a perſon attainted hath been (5) Popham 
tle after his attainder, and afterwards is brought into court C, —_ 
= {nmndd why execution ſhould not be awarded againſt C“ Ac 404. 
— . 4 F * C. Jac” 495. 
_ FF if he deny that he is the ſame perſon, it ſhall be (i) Crompton 183. 
irely ttied by a jury returned for that purpoſe. 2 Hale 407. 
—_— _ N = i Levins 61, 
er the party may have peremptory challenges on ſuch a trial, vide c. 43. ſ. 6. 
WL Ratclif's caſe, Foſter 40, 41. | 


4, 4 Fourthly, That the court (4) may command Se (4 Finch 478. 


8 Modern 42. 
p be done Wn any writ, 2 Hale 409. 


metimes execution is commanded by writ, as in Sir Walter Raleigh's caſe, 
Ia. 496. and in Lord Stafford's caſe, State Trials, vol. 3. p. 101. being both ia 
mod) of the Lieutefiant of the Tower, and beheaded only, ; 


LW. 5. Fifthly, that it is (/) holden by Cake and Hale, (1) 3 loft. 52. 
execution can be warranted unleſs it be purſuant to the 21 1, 212. 217. 
ent; and therefore that it cannot be altered by the king, HL 130. 
kn hanging to beheading; Vet ſince there is a great num- pe peek 1 
if precedents; where (] men condemned to be hanged for Summary 273. 
j, and women condemned to be burnt () for treaſon, have 1 Hale 301. 

þ beheaded by force of a ſpecial warrant from the king to 496 


| | Hale 411. 
ſupoſe ; and ſince (o) Bracten and (ↄ) Staundferd and the a 
- beot, of 35 Hen. 6: ſpeaking of this matter, are not ſo a. —.— iy 5 
u Coke and Hale, but ſay only in general; That the Regis 165. 
W cannot lawfully behead a man who is only condemned to F. N. B. 339. 


lnged ; by which they may perhaps intend no more than that Stauaf. 1986, 


not lawfully do it of his own authority; I ſhall leave Hock 4 


litter to be farther conſidered (1). However, it is agreed, Lord Stout ton, 

where beheading is part of the judgment, as in caſe of high and Sanchar, a 

In, the king may (v7) pardon all the reſt, and conſequently I 4 

0 g | | 67 r a 

4 aſe the Judgment will be- well executed by beheading r murdas. 

i | | 3 laſt. 211,211 
h AN 9 Coke 121. 

url Hungerford in 32 H.8. Duke of Somerſet in 5 Edw. 6. 3 Iaſt 211. Lord Aud- 

War, 1. 1 State Trials 271. () Queen Catharine Howard, Lady Jane Grey, 

wof Saliſbury, Lady Alice Liſle, 4 State Trials 129. (e) Bracton 104. (2) S. 

3 (q) 35 H6. 38. (7) Summary 273. 3 loſt. 31. 52. 212. 12 Coke 130. Su- 

.I. 12. 3 inſt. 31. It is ſaid, That ſuch a pardon muſt be under the great 

iu it ſeems admitted that it may be by a writ. 2 St. Tr. 704. 705. 


[The king cannot vary the execution ſo 4s to aggravate the puniſhment; But it 
k follow from thence, that he who can wholly pardon the offender cannot mitigate 
"ment, with regard to the pain or infamy of it. Foſter 269. 1 Burr, 650. and 
Asetive is part of the common law. | Foſter 270. 4 Comm, 398. therefore it is 
ndlin the officer who obeys a warrant from the crown for beheading = perſon un- 


mace of death for a felony, of « woman for treaſon of any kind. Foſter 268. 


6b. Sixthly, That it ſeems (%) agreed at this day, That (-) Foſter 267. 
"_ cannot be lawfully executed by any but the pro- _ 14 1. 28, 
; 2 Hale 411. 


dase 8 well capital as otherwiſe, execution ruſt be performed by the ſheriff or 

xt Vhoſe warrant tor ſo doing was anciently by precept under the hand and ſeal 

s it is ſtill practiſed in the court of the lord high ſteward upon the execution 
k © 40g. though in the court of the peers in parliament it is done by writ 

L * Apppend. 4. B. c. ſect. 5. 3 it was eſtabliſhed, Finch 478. _ 
4 : n 1 
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caſe of life the jud 33 | 
: judge may command * 
uſage is for the j yY and execution to be done wi 73 

par ate ju + pn e ſign the calendar, « liſt of all 8 any writ. And 

e margin which is left with the ſheriff priioners names, with 

' : Lp 4 Comm. 396. 8. P. ( 


1, 


(yl; K 
& Cor. ! 


5 Modern 12. The ſheri | 
| vo. 12 K eritf, u eu . +: 
oe on 8 h ich in the —— 2 wh 9 execution withi * 
1 . 0 APE . 10 
re ei ee rk e e 
execution at the d q » iſſues his warrant to the ſheriff WW bis royal p | 
Folter 43. ay and place aſſigned. Appendix 4. B. C ſheriffs, direcking the | 
3+ 4. B. C. ſ. 4. Sce 4 State Tri: 1078 
) 6 Edw. 4 | a f i | lar ma 
Edw. 4. 4. Se, 7. Seventh Sour Baer fe la 
. anden to be ed; Ds 65 100 clear, That if oe 
. Hale 412. ought to be hanged again; for che ife after lie be hang OP 
ay ſup. c. 48. he be dead. ; the judgment is not execut (vio 
WW | Tm 
ie) 26 Aſſize 46 I. 0 ighthl It fe | f 
Ab. F. Office de Which has power to N ſeems agreed, That every unmonl) 
Court ich 4 an execution; h Imins,— 
{u)D 34. right a diſcretionary power of e alſo of c Ming. 
e granting a reprieye ; WW n” 
(y) Dyer 296. ſufficient y ſhewing th 4 Tag 5 ective in point of for bx or 
yer 20g, :.. | g the king's intention of Pei 
Sup. c is (4) doubtfi | mercy z or mmed! 
p. e. C. ſ. 7. | ul whether the offence be . Y3 : 
This power is ſtatute-pardon; or (x) whether as it i not included ina y or 
Nr to be rather it amounts to ſo high a crim n laid in the indid ſe urgeo 
eee pngh was charged. And it ſeems GN aw Mage which the | x fall; 
ſtrict right continue to have this power after Po at this day, That prſon 28 t 
2 Hale 14. r their commiſſion is dete tbe 
4 Comm. 387. Vide 8 Geo. = inept fo 
priſoner for the purpoſe os Oe? 15. for a power given to judges of (mpan 
| n e | judges o aſſize to re pany 
| po aining a conditional pardon.— Ante p. N 9 Ide ſaid! 
(2) Sum. 272. 8 0 . | noſe, ; 
2 Ha! 12. > Ys ect. 9. Ninth] » That it 13 C : ith 
4 55! op 38, ig child be e £0" ticker yo { el {8 4 0 4 
3 Inſt. 17. de may alledge her bei NY on or (a Th 
(a) Quereif cution tefhiited, and rain. RS r o# 15 
before juſtices of be commanded to take h 1 N ſheriff (4) or marſh Rt day bu 
eee 7 whe) 
45 8.7 bb "ih child s to try and examine whether ſhe | Amer be 
) S. P. C. 198 hild or not; and if they find her quick 7 „ ſuc 
22 Aſſize 71. execution ſhall be reſpited (d) til 8. * * 
Ab. F. Corone ; 24 . P ) el | her delivery. purpoſe 
180. B. Corone 88. (e) 3 loft. vB | 
88. (e) 3 Iaſt. 35, F | 
612. S.P.C. 198. 3 Inſt. 17. . 8.2, E. 198. d) 4 Sta 
2, Ab. B. Corone 97. Fitz. Corone 188 e. F. Corone 253. 410, 
12 Afﬀize 11. Abridged Fitz Corone 168. 25 Edw. 3. 42. Abridged Fitz. Co 
; ; "3g ro, Corone 72. Bro, Pain 11. W At a meet} 
te) Finch. 478. Ses 1 deter part, 
478. J. 5. mn : T wy 
r reſpite oſ execution by reaſon of her bei * 
233. with child more than once; | „ n 
3 laſt ſelf . nce ; and that ſhe can neither! 
5 1 5 elf by this mean from 650 leading upon h ignm | 
| NN 272. from having (g) judgment wo E P n her 8 He, 13. 
1 won. A e id b pronounced againſt her upon L «Th, 
rann en s {aid both by (%) Staundjorde and C rely af 
N 10 re e as n from being found wit di aff d. 
. . 10 tounc 7 1 119 PT 
4 3.42. . TR — deer 
ridged Fitz. Corone 130. A = . Ke la 
30. 12 Aſſize 11. Bro. Ceione 72. Pain 11. (f) Finch 4 0 mn = 


17. | ps 
5 22 Aſſise 71. Abridged F. Corons 180. B. Corone 88. (g) 4 State Trials 
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plz loft 1 Hale 41 3. (5) 3 Iaſt. 1.8. P. C. 198. and in a2 Aſſize 71. Abridged 
by Cor. 180 Bro. Corone 88. it is expreſsly faid, That the inquiry was whether the. 


gere enfient with a live child or not. Bee alſo Summary 272. and Finch 478. 


al 


Lf Corone 127. 168. 388, 240. 410. 2% Aſſize 2. 25 Edw. 3. 42. 12. Aſſize 11, 
ume 72. B. Pain 11. *tis ſaid only, That the woman was found enſient or pregnant, 


. 11. For the purpoſe of adding a further terror and (3) A peer in- 
ir mark of infamy to the puniſhment of death now inflicted m—_ wn ag 
elan upon the horrid crime of MURDER a crime ſo con- 24 er g 
the known humanity and natural genius of the Britiſh convicted there- 
n: it is enacted by 25 Geo. 2. c. 37. That all pertons of before the 
Mo ſhall be found guilty of wilful murder, be executed Lords in _ 
wording to law on the day next but one after ſentence. paſ- CY ” 8 
i (4) unleſs the ſame ſhall happen to be the Lor4's Day ment MR ws. 
mmonly called Sunday, and in that cafe on the Monday fol- fame according 
ing. That the body of ſuch murderer ſo convicted f! all, tothe proviſions 
uch cenviction and execution ſhall be in the county of MHiu- e _ The 
bor within the city of Landon (I) or the liberties thereof, ks 
1 ; . / 5 39 
pmmediately conveyed by the ſheriff or ſheriffs, his or their 10 State Trials 
tyuty or deputies, an! his or their officers, to the hall of p. 478 _ 
* Surgeon3 Company, or ſuch other place as the ſaid com- 4 Beccaria c. 
wy ſhall appoint for this purpoſe, and be delivered to ſuch N whe 
ln 45 the ſaid company ſhall depute or appoint, who ſhall ( Upon all oof 
ye tothe ſheriff or ſheriffs, his or their deputy or deputies,  cutions in Lon- 


Ireeipt for the ſame 3 and the body ſo delivered to the ſaid don, the s 4 


(mpany of Surgeons ſhall be diſſected and anatomized (4) corder after re- 


porting to the 


de ſaid ſurgeons or ſuch perſon as they ſhall appoint for that &. 


8 ks > hg ing in perſon 
wroſe, And in caſe ſuch conviction and execution ſhall the ok - the 


lnzzn to be in any other county or other place in Great Bri- ſevera] priſoners 
in then the judge or juſtice of afſize, or other proper _ receiving 
We, ſhall award the ſentence to be put in excution the fs ea! plea- 


2 A ſare that the 
ft day but one after ſuch conviction (except as it is before jay, mult take 


usted), and the body of ſuch much murderer ſhall in like its courſe, iſſues 


[ner be delivered by the ſheriff, or his deputy and his offi- his warrant to 
to ſuch ſurgeon as ſuch judge or juſtice ſhall direct for te fheriffs, di- 


wg" recting them 
& purpoſe aforeſaid. to de execution 


on the day, and 


at the place aſ- 


H | ſigned. 
4 Comm. 397. 


us meeting of the judges in 1782 to conſider of this act, it was agreed by much 
eiter part, that the judgment for diſſecting and anatomizing, and touching the 
e ereention, ought to be pronounced ia caſes of petty treaſon, though murder is 
[Wntioned, except in the caſe of women. and in that caſe too the time of execution 
I*1part of the judgment. Poſter 107. | 


% 12. It is alſo further enacted by the faid ſtatute, par. (n) It was held 


+ © That ſentence ſhall be pronounced in open court im- by the twelve 


4 . o d 1 
Rittzly after the conviction of ſuch murderer, and before the K. 3 3 


wal proceed to any other buſineſs, unleſs the court ſhall 3. That, except 
Rr . 5 . 2 * * 7 - 
50navle cauſe for poſtponing the ſame; in which ſen- in the caſes 

Ute ſhall be expreſſed, not only the uſual judgment of death, within this act, 


I . 3 . the time and 
If the time (n) appointed hereby for the execution place of exe- 


| cut ion are by 
law no part of the judgment. 4 Comm. 397. 
U u 2 7 thereof, 
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Ja what manner thereof, and the marks of infamy hereby directed for 
 fentetce mall be offenders, in order to impreſs a juſt horrour'in the mind 
Pronouaced offenders, and in the minds of ſuch as ſhall be preſent, « 
/*gtinſt « mor- heinous crime of murder. But it is provided, that afte 
. «6 ſentence is pronounced as aforeſaid; in eaſe there ſhall : 
«* reaſonable cauſe, it ſhall and may be lawful to and fo 
<< judge or juſtice, before whom ſuch criminal ſhall have 

- *© ſo tred, to ſtay the exeeution of the ſentence at the dif 

of ſuch judge or juſtice, regard being always had 

* true intent and purpoſe of this act. 


; I Se#. 13. And it is alſo provided by par. 5. © That i 

4 comm. 202. be in the power of any ſuch judge or juſtice to appoi 

3 Deut. v. 23. o body of any ſuch criminal to be hung in chains 0 

498 _ <© that in no cafe whatſoever the body of any murderer iſ 
-4St. Tr. 203. © ſuffered to be buried, unleſs after ſuch body ſhall have 

() Upon a con- diſſected and anatomiſed as aforeſaid ; and every ſuch 


ference of the ©* or juſtice ſhall, and is hereby required to direct the fame 
— _ 1 be diſpoſed of as aforeſaid to be anatomiſed, or to be 
$- eee — in chains in the ſame manner as is now pra &i ſed for thy 
ing 1 n chains 46 atrocious offences oy 

might ever be | | 

made part of the £0 | | 
Jadgmenut. ''But on debate it was agreed by nine judges, that in all caſes withia t 
the judgment for diſſection and anatomiſing only ſhould be part of the ſentence, 
It ſhould be thought adviſable, the judge might afterwards direct the banging in 
by ſpecial order to the ſheriff, purſuant to the power given for that purpoſe in th 
viſe, Foſter ro. | 


How acon® f ef, 14. And it is further enacted by par. 6, * Thi 
_ — eva «© and after ſuch conviction; and Judgment given thereupo 
confined. _ out or keeper to whom ſuch criminal ſhall be delrvet 

*© ſafe cuſtody, ſhall confine ſuch priſoner to ſome cell, of 


proper and ſafe place within the priſon, ſeparate and 
{ 


from the other priſoners z and that no perſon or perſons 
5 ſoever, except the gaoler or keeper, or his ſervants 
* have acceſs to any ſuch priſoner, without licence bei 
obtained for that purpoſe under the hand of ſuch u 
4 juſtice,. before whom ſuch offender thall have been tri 
< under the hand of the ſheriff, his deputy or under ſhe 


Judges may re- + Se&#. 15. But it is alſo provided by par. 7. © That 

lax the reſtraints «© any ſuch judge or juſtice ſhall ſee cauſe to reſpite the 6 

n. < tion of ſuch offender ſo condemned as aforeſaid, ſuch 
c or juſtice may relax or releaſe all or any of the ref 
< regulations herein before or herein after directed to 
te ſerved by the gaoler or keeper of the priſon where füt 
«© ſoner ſhall be confined, by any licence in writing lig 
< ſuch judge or juſtice for that purpoſe, for. and during (i 
76 of ſuch ſtay of execution.” 


— 
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T7 16. And it 18 further enacted by the ſaid ſtatute, Convicts for 
That after ſentence paſſed as aforeſaid, and until murder to be fed 


WW execution thereof, ſuch offender ſhall be fed with bread — wp 


if 
i 


ter l vater only, and with no other food or liquor whatſoever 
pt in cafe of receiving the Sacrament of the Lord's ſup- 

and except in caſe of any violent ſickneſs or wound, in 
nich caſe ſome known phyſician, ſurgeon, or apothecary 
wy be admitted by the gaoler or keeper of the ſaid priſon to 
uniniſter neceſſaries; the chriſtian and ſurname of ſuch 
byjfcian, ſurgeon, or apothecary, and his place of abode being 
entered in the books of the ſaid priſon or gaol, there to 
min).“ 3% Cs 5 


g. 17, And it is alfo enacted, © That in caſe ſuch gaoler Penalty for not 
qpriſon keeper ſhall offend againſt or neglect to put in exe - executing the 
(ation any of the directions or regulations hereby enacted to * of che 
eobſerved, ſuch gaoler or priſon keeper ſhall for ſuch of- oe 
face forfeit his office, and be fined in the ſum of twenty 
yunds, and ſuffer impriſonment until the ſame be paid.” 


. 18. Alſo, by the ſaid ſtatute, © to reſcue the body Penalty for re- 
a ſuch malefactor from the cuſtody of the ſheriff, after ſcuing the body 
tion, is made felony and tranſportation for ſeven years,” 5 
nd * to releaſe any perſon from priſon committed for, or ” 9 
ul guilty of murder, or to reſcue Aach an offender going to this part of the 
Wig execution, is felony without benefit of clergy” (a), mm is recited at 


— I 


if the C 


(BATH 


OR y 
may b 
The appel! 
demand 
ut 

lit the cor 
bite it, be 
ys benc 
ur it ma 
e court 
far, whi, 


Mead of / 


WINCIPAL 


MATTERS 


SECOND VOLUME. 


iPATEMEN T.—Iadiament. 


FOR what faults a writ of appeal 

may be abated Page 267 l. 96 
ſte appellee ought, for this purpole, 
demand oyer of the writ in open 
unt ibid. 
Rt the court of Chancery alone can 
ie it; before it is returned into the 
ys bench Nl 
ur it may be abated ex efficio 268 
court may abate ail appeal of bur- 
h which has the word burgaliter 
Mead of burgulariter or burelariter * 
til rape, wanting the word rapuit z— 
1 appeal, wanting the word er 


] 4 
ally the court may abate the writ, 
* the declaration varies from the 


- 


ſ. 97 


of the Cintents as have the Letter (N) added at the Erd, refer to the Notes, 


8 Or where the ſenſe is defective for want 
of a material word in the writ 
Page 268 1. 100 
Or where the writ is brought by the 
huſband and wife, and the concluſion 
is in the name of one of them only 


ſ. 101 
10 Or where the name of baptiſm or ſur- 
name is omitted 5 ibid, 


11 But: a name of dignity ſupplies the 
want of a ſurname bid. 
12 So alſo the writ may be abated at the 
inſtance of the party, before plea, for 
the want of 15 days between the teſt 
and the return 269 1. 102 
13 But if the original be right, appear- 
ance will cure all defects in meſne pro- 
ceſs | 101d. 
14 So alſo the writ may be abated upon 


_ "Mp FD 
1 "here it doth not conclude 


nan Salut 1. 99 


ſ. 98 


the exception or plea of the party for 
contra a miſnomer or wrong addition ibid, 
15 So alſo for. a defective addition to 
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ly there 1: 

offence 

ment 

re an i 

tee 
ud cauſ 


either of the parties Page 269 ſ. 104] his matters in bar, and alſo if his 
16 But by 1 Edw. 6. c. 7, no manner of do not admit the fact over to the fe 
action pending ſhall be abated by a Page 
change of title occaſioned by creation 32 If the abatement be triable by re 

| 3s ibid. only, and it is found againſt him, he 

. 17 A baronet is not within the meaning] yet plead over to the felony 
| of this at Fe ibid. 33 How the law differs in this reliſh 
18 By 1 Hen, 5. c. 5, in all proceſs on] from civil actions 3 
which outlawry lies, proper additions 34 To any ſuit on a penal ſtatute ; 
&c, ſhall be made to the names of tbe ally depending, a ſubſequent uit 
defendants 270, 271| be 2 in abatement, if it be 
19 Where a father hath the ſame name] preſsly averred to be for the ſat 
with a defendant ſon, the writ is abate-| tence 


* 
is 1 
I * 
4 
4 » 


gement m. 
1 by att 
ly a def 


d | 11 | 
; . ableunleſs it add puiſneafter the other|35 A difference of the day on 3. IBE 
Þþ additions 2711. 106. proſecutions are laid, is no excex | 
20 For the cauſe of abatement for the to the plea — © bo on! 
want of proper additions to the names 36 Two informations exhibited on emu 
of the parties (Vids addition No. 1] ſame day may mutually abate each WWitully de 
| to No. 40) | - 271 to27g | = 3 y abett 
. 21 If a new writ of appeal be commen- 37 The ſuit is depending from the I fries, 
|; ced, after a former appeal is removed, of the information being filed, an nd degr 
this multiplicity of action may be 5 fore any proceſs iſſus t this day 
ed 1n abatement 275 f. 126038 And all writs become the ſubje ett degr 
232 But a ſecond ill of appeal is not al abatement as being depending fro er if t 
= good plea in abatement; becauſe till iti time they are purchaſed \. * f and nc 
Is removed by writ, it is merely 239 Where an appeal abates or an it will 
| plaint : ibid ſufficiency of the writ, the defe lonly ma 
23 The plea cannot be pleaded till the] fhall not be arraigned upon it zo) 
plaintiff hath appeared in the king's|49 On an indid ment a miſtaken ff le an abe 
; bench where the cauſe is removed | cannot be pleaded in abatement eſary tha 
is N | Bid. 41 But in an appeal it may be ſo play fu 
24 lt is no good plea in abatement that | leabetmen 
the plaintiff hath purchaſed another 42 But a miſnomer of the deſen ent th: 
writ returnable, &c. even if ſuch writ| -+ chriſtian name may be pleadeſ encou; 
| be delivered of record to the ſheriff abatement as well on indictment: -- 
ol - | 7 ER mM g Neal abe 
25 A miſnomer, falſe addition, or death. 43 So it is a good plea in. abate s prince 
of defendant to a writ of appeal may where one is ſtyled knight, that if the a 
be pleaded in abatement ſ. 127 baronet PRES t the eleC 
26 lt is good againſt all the defendants 44 So alſo if an indictment againſt nn 
; 905 ibid. king at arms, if he is not ſo r who ſt 
27 Zut ſuch plea muſt not contain a ne- thereon © © enters 
gative pregnant 1514. 45 And quere if the omiſſion of des the 
28 And appearance will cure theſe de- ſendant's name of baptiſm is not 1 4] 
i ſeas 151d. abatement „ Mcipal, w 
29 A defendant may take advantage of; 46 The want of ſuch addition 2 Ef 
| ſeveral pleas in abatement at the ſame| quired by 1 Hen, 5. c. 5. Mety of 
time, unleſs they be repugnant to one pleaded in abatement of an indi | 
another 277 5 . ndabette 
39 Even though ſome of them are triable|47 In criminal caſes, not capital, v by 38 
by record and others by the country | murrer in abatement adjudged "ny | 
| ibid. the party, the court will give fina Which an 


k g | | 31 But if they are all triable by the coun-| ment and not reſpondeas oufter 


try, he muſt at the ſame time plead all 45 


—_— 


ky there is another indictment for the 
L fence cannot be pleaded in 
Wenn LE 
KG an indictment is abated for a 
ur the court will detain the pri- 
ud cauſe him to be wenn 
21 
nent may be pleaded in an infor- 
ahh attorney, and in an indict- 
hy a defendant appearing * 
7 . 3 


1 
, 


/ - 


IBET TORS, = 
as much principals init,asthoſe 


efaries, or at moſt principals in 
cond degree | ibid. 
tthis day they are principals in 
wnteſt degree 441, 442 
on er if there be malice in the 
t and not in the perſon who 
it will be murder in the abet- 
loly manſlaughter in the other 

x fan 
ke an abettor a principal it is 
t 1 the perſon ſuffering 
(fy Huld be under any terror 
le abetment ibid. ſ. 8 
fend dient that the perſon who does 
WE encouraged by the abetment 

IE Eo 


ate. © principals, or the ſpecial 


at! Iof the abetment may be ſet]. 


t the election of the plaintiff 
| ERR. 
ſo nr who ſtands by while another 
enters a houſe, and after- 
of tides the money with him, if 
ot (ict actually enter the houſe, is 
Nepal, within 39 Eliz, c. 15. 


: 500, 501 
„ lety of this deciſion doubted 
indiè 8 ' ibid. 


badabettors in /bepliſting ouſt- 
fq by 3 & 4 Will, & Mary, c. 
ibid. 


A Tavrz oy PRIN CIT AL MaTTERs, 


a bettors ſ. 10 


Abo only abet a fact, ſhall be 


rally do it 441 f. 7. p. 501 
y abettors preſent were eſteem- 


Neal abettors may be charged | 


titled to clergy notwithſtanding this ac 
OY. Page 501, 502 

12 A perſon may abet though abſent 
when the fact is committed 442 
13 To abet another in treſpaſs will not 
make the abettor a principal if a felony 
be committed _ | ibid. 1.9 
14 And thoſe who are barely preſent 
when a felony is SEND 3. and no 
way encourage it, ſhall not be eſteemed. 


15 In what caſes an appellant ſhall re- 
cover damages againſt an abettor in 

appeal | 285, 286 
16 Abettors are only liable to coſts when 
the principal js inſufficient © 291 


ABJURATION. 


1 The coroner might formerly take ab- 

Juration for felony 84 f. 44 
2 But by 21 Jac. 1. c. 28. no ſanctuary 

or privilege ſhall be allowed in any cal / 

Ic. 

3 The manner in which an adjuration 

was taken at common law ibid. 

4 Clergy anciently denied to thoſe who 

had abjured +: 296 

5 Judgment of abjuration was an attain- 

der of itſelf Ch. 48. ſ. 24 

6 No man can be attainted but by ſen- 

tence, or by outlawry, or by 3 

5 a WA... A 1. 25 


ABBOT.—Vide Appeal. 


' ABBREVIATIONS. 


All law proceedings ſhall be in the En- 
gliſh language, in words at length, and 
not abbreviated, except in expreſſing 
numbers by figures, or in ſuch abbrevi- 
ations as are moſt commonly uſed 


ACCESSARY and PRINCIPAL, 
1 By ſtat, Weſtm. 1, c. 15. thoſe whe 


are accuſed of the receipt of thieves, or 
felons, or of commandment, or of force, 


which an abbettor will be en- 
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4 And afcerwards upon their pleading to 


5 But accefſaries nm2rioufly guilty of crimes 


| 6 By 31 Car. 2. c. 2. no perſons charged, 


17 Whoever agrees to a treſpaſs  greds, 


A TABLE OF PrINeiPar Marrzzs. 


or of aid of felony done, ſhall be re- 


Pleviſable * Page 159 f. 5 


2 And acceffaries by any other means 
than thoſe mentioned in the ſtatute are 
within the equity of it hid, 

3 All acceſſaries are baĩlable till the prin- 
cipal be convicted of attainted, if they 
be of good fame and reputation 151d. 


ö 


the indictment 101d. 


excluded from clergy {hall not be bailed 
: PF. ibid.| 


en ſillpic ion, as acceſſaries to petit trea- 
'fon or felony ſhall be removed or bail- 


iid in any other manner than before 


©; Fe 

7 An acceſſary charged on an appeal with 
his principal ſhall have damages from 
the appellant, if the principal be ac- 

| — Hi 287 f. 142 


$ The ſame man may be charged as 

PRINCIPAL AND ACCESSARY inthe 
ame indiQment or appeal 439 c. 29 
© A man may be acceſſaxy after the fact, 


by receiving the principal, or one who 
© was an acceſſary before ibid. 1. 1 


10 A min may be acceſſary before by pro- 
cuting another to be acceſſary be/ore to 


* 


the principal bid. 


o 


11 There can be no acceffaries in high] 


© 2; 
12. Whatever will make anacceſſary Before 
in felsay will make him a principal in 
treaſon or treſpaſs 439, 444 
13 If one, by command of another, com- 
mit treſpaſs,the perſon commanding is as 
guilty as if be had actually done it 440 
14 And being a 07197 28 may be tried 


treaſon or treſpaſs 


and found guilty be fore the actual per- 


petrator | tid. 


1 & But in His progreſs io corvidion he 
- ought to be conſidered in the light of 


an acceſſary only (N) 155 


16 The ſame receipt which will make a 
man acceſſary after the fad in felony 
will make him a principal in high tręa- 
ſon 440 f. 3 


” gone te his own uſe, is A principal of- 
fender—but not in a treſpaſs on the per- 


ſen 


82 
* 


wid, ſ. 4] pals 


18, Nor ſhall a receipt of a mar x 
committed an inferior treſpaſs 
ſuch recetver a principal Pace! 
i9 And as he cannot be,puniſhed 
Ci pal he cannot be puniſhed asact 
for he muſt be puniſhed as prin 
; nat at all | 1 
20 But perhaps he may be puni 
contempt of law in ſcreening 
_ offender from legal proceſs 
21 In petit treaſon, and all fel 
death, there may be acceſſari 
before and after, who muſt he 
ed againſt as ſuch, and not as p 
th 
22 There may be acceſſaries be 
not atter the fact in mayhem 
23 Quere. If there can be any d 
in proemunire | Es 
24 All perſons who aſſemble wit 
to commit felony or treſpaſs, 
one another l the execution 
or any other felony; and all 
octuali) preſent and abetting at 
cution thereof, are (contrary ti 
opinions) . principals in the 1 
. | 
25 And in homictde, if there we 
in the abettor and none in t 
who actually did the fact, th 
5 would be guilty of murder, 
al perpetrator of manſlaugl 


26 It is not effential to the md 

| abettor a principal, that the 

'_ "whom the felony is commuttt 

be under any terror from, or 
the abetment _ 

27 It is ſufficient that the pet 

does the fact is encouraged 
the hope of aſſiſtance from t 


whether he be within view o balſo 2 
„„ fen the p 
28 Therefore in a combination Ito the de 


of the peace, with a reſolutic um a 
ajl oppoſers, if a murder « lies only © 


are equally ' ls, thoug lhe perf 
a 


> 


time of the fa, ſome of ti ben, þ 
of view | No knox 
29 So if a man efcapes ſrom oni andere 
ſuch a combi nation and is rob Hen. ). 
other party of it, they e An the fel 


. Foman, 


** 


ho watch at a convenient diſ- 


ng age 442 . 8 
n doing a Jawwful ad, if murder 
the companions of the perpetra- 
neither be eſteemed principals 
weeſaries 


kd larceny, the reſt ſhall not be 
Wd in his guilt ibid. 


men afelony is committed, witb- 


neceſſary | . 10 
hey may be puniſhed for the mi ſ- 
Mor n 1 41 ; 443 


ad 10 other perſon but himſelf can 
ſuged a principal in it, he ſhall| 


ke preſent "7 ,, - i, 1} 
me can be puniſhed, as à felen 


Mere the procurer of a felony'can- 
Epuniſhed as an acceſſary, Cecauſe 


by, he muſt be puniſhed as a 
hl, or not at all ibid. 


Wnifters it innocently in his ab- 
ber if he incite a madman to kill 
Land he does it in his abſence, 
erſuader, deliverer, or inciter, 
icipal as much as if he had 
ent when it was done ibid. 


len the poiſon was infuſed, con- 
[the deſign | 1 bd; 
iettors abſent at the infuſion are 
IS only ibid. 
lite perſon adminiſter] ng, know| 


ſſon, he is a principal, and the 


ultered, is an acceflary 10d. 
; en. 7. C. 2. all who- are con- 
A ite felony of forcibly taking 
"Man, ſhall be deemed prin- 

| ibid. 1. 12 


om the houſe while the fact is 


them ſuch at common law 
1 | 943 Therefore thoſe who procure the clip- 
Llowhere a bare treſpaſs is com- 
| and one of the company be 


fall a perſon who is barely.pre-|44 So alſo thoſe who abet 2 treaſon, 


— 


Wing any part ar ſberving aſſent 
be conſidered as either princi- 


Erver a man procures a felony 46 Where a ſtatute makes any offence 


ummitted, and is abſent at the 


emed as much a principal as if 


balſo are thoſe who were pre- 


„ : | 
A TABIE or PrINciear, MATTERS. 


ahurglary thoſe are equally prin-|42 Where a ſtatute ordains, that thoſe. 


guilty of the offence ſhall be traitors or 
telons, it makes, by neceſſary implication, 


all the procurers and abettors of it, 


x 
- 


principals or acceſfaries before, upon 
the ſame circumſtances whichwill make 
Page 444 


ping of the coin, ſo as to make them 
principals at common law, ſhall alfa 

-. be adjudged, principal under the ſtatute 
| bh . 
rape, buggery, or any felony by fa> 
tute, fall be adjudged principals if 
preſent, and acceſſaries if ab/ent in ſame 


manner as in felonies at common law, 


unleſs the ſtatute” otherwiſe expreſsly 
provide - „5 ibid, 


treaſon or -felony, it involves the re- 
ceĩver of the offender in the ſame guilt 
with himſelf, in the ſame manner as in 
treaſon and felony at common law, 
. unleſs there is ſome expreſs proviſion to 
the contrary - . ſ. 14 


ier as principal or as acceſlary z 46 The knowing receiver of an offender 


may properly be faid to be a-partaker in 
his guilt N id. 


bw other ta whom he can be an 47 And the crime is determined by the 


rules of law in other caſes of like na- 
, TREG | 444, 445 


Inn perſuade another to drink{43 A ſtatute by expreſſing acceſſaries be- 
ud he drink it in his abſence, | 
t deliver it to a third perſon 


fore, does not neceſſarily exclude ac- 
ceſſaries after ' wid. 


49 It is an uncontroverted rule of law, 


that THE OFFENCE or the acceſſary 

can never riſe higher than that of the 
principal | 445 f. 15 
co Therefore if a wife or ſervant cauſe 
a ſtranger to murder the huſband or 
maſter, ard are abſent, they are nat 
acceſſaries to the petit treaſon, but to 
the murder onlyz becauſe the offence 
of the principal 1s but murder iid. 


51 But "2 eſent, they will be guilty of 


the treaſon, and the ſtranger of murder 
ibid. 


e knowingly gave it to him 52 AN ACCESSARY BEFORE THE 


FACT, is ke who commands, or perhaps 
aſſents to, if ſuch aſſent abet, the feloni- 
ous deſign of another, but is ſo far abſent 
when he actually commits it, that the 
perpetrator could not hope for any aſ- 
| ſiſtance 
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55 And the fame ge 

* ſufficient in ſetting forth the ard given| 
principals] 
by being preſent at à felony, and alſo 


\ 
0 


A TanLx or Princirar MaTTiag, 


ſiſtance from him in commiting the in- 
" tended felony, or in any other which. 
thall happen in conſequence of it 
ee nen 
53 But if ſuch abettòr exprefsly retract 
and countermand his counſel or aſſent, 
before the felony is actually committed, 
he ſhall not be conſidered an acceſſary 
to ĩt ee ee 
54 And in the indictment he need not be 
eſpecially charged, but only quod felo- 
nice, Wc, abeitavit, incitavit et procu- 
ravit, Sc. „ ö 'x 17. 


neral allegation is 
4 felon by thoſe who are 


ds to acceſſaries after 446 


56 If a man adviſe a woman to deſtroy 
a child erfert, and after its birth ſhe} 


des it in purſuance of ſuch advice, he 
ĩs an acceſſary *. 446 f. 18 
57 If one command another to beat a 
man, and he beat him accordinely in 
fucli a manner that he dies thereof, the 
commander is acceſſary before to the 
585 H one command another to rob or 
burn the houſe of aman, and in ſo doing 


he kill him, or burn the the houſe of 


another, the commander is as much an 


acceſſary to the ſubſequent felony,” as 


: ef a ili. 182 x * L. \ ESE , 5 
0 that which he difeQly comm d 


S 7 
” 


F | ibid. 
59 Bo if I command a man to rob ano- 


"ther, and he kill him in the attempt 4451, 
© "without robbing him, I am „ 73 Whether the bare receiving 
öde TK a 


* 14. 


68 Put if T direct A. to poiſon B. but B. 


4161682 


gives pare of the poiſon to C. Tam not 
An accefſary to the death of C. ibid. 
2, if upon any unlawful act 


= 


51 And 9% 
nl 


A 


d by another, and executed 


EX ior ar to fuck command, and a felony 


Enkues, Whether the commander is not 


. © accefſary thereto,” 1. 19 
62 1f the felony” committed be ſubſtan- 


4 
i 


9 


* 
* 


Is certainty acceflary 


Vi 


tially the fame with the felony com- 


* manded; variance only in circumſtance 
Das of time, plate, &c. the commander 
ö | ſ. 20 
65 But if the command be to commit one 


* 
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manded commit a felony of 6 
different nature, the commande 
an acceſſary, becauſe the ad de 
ſtantially varies from that comm 

: 5 | 3 Page 44 
64 Vet if the perſon meaning to 
the felony commanded, and 
miſtake commit a different felt 
| this caſe the commander is aces 


65 Whoever conceals a felony int 
is guilty of miſpriſion, but is 

 acceffary ny 

66 No-one can be puniſhed as ad 

to homicide per infortunium or | 

do, becauſe they- are not fel 


67 Therefore, on an indictment 
der, if the principal be found 
only per infortwnium, &c. the act 
muſt be diſcharged of courſe | 
68 Soalfo acceſſaries before, wh 
| principal is found guilty of ma 


E | 
69 Before 11 & 12 Will, z. e. 
ſaries to piracy were not vi 
A 
70 Any aſſiſtanoe given to a kn 
Ton, 16 as to intercept the end 
tice, will make the offender 3 
ſary after the fact 4 
71 Inſtances given of this effect 
72 Whether reſcuing, ſuffering 
cape, or preventing the appreit 
a felon, will make an accell? 
4 | 448. 2 


Þ other 
exempt 
ar 
ſte recep 
Wn ex po 
Wy altd 
fommitts 
Fe prin 
ry (hall 
W CXIPE 
kde a 
e attain 
e utain 
W's ſuit w 
| | Ay in 
lon is ſufficient for this purpoſ eataind 
74 It is ſaid, relieving by mone w will 
tuals, without receiving, will c ler 
an acceſſary after, eſpecially tan error 
vents his being taken . while 
75 Receiving a felon under bal mal of 
make an acceſſary; for the tranny 
hindered by it Mt the rey 
76 Soliciting the releaſe ofa 8 principal | 
ing him to read, labouring Mer of th 
| witneſſes, ſuffering his eſcapt Mere the; 
| arreſting him, or barely cond Ferented | 
| Felony, are not acts which eetſary 
an acceſſary after 
77 Nor at common law FC 
ſtolen goods, nor retaking fi 


| 


I after t 


er his d 


— — 


A TazriY os Prrxcivar. Marrtxs. 


b; yh proſecute, nor taking any other 
ales the offender received the 


- Page 4501. 30 


ha by 3&4 Will. and Mary, c. 9. 
Ann c. 31. receivers of ſtolen} 


Wall be deemed acceſſaries after 


ibid. 


. Ann. c. 9. ſuch offenders may 
wſecuted for a miſdemeanour befofe 

ncipal is corvicted 0 ibid. 
Mether the receipt of a felon par- 
ed, but liable to an appeal, will 
u acceſſary . 31 
e recetver muſt have notice, eſther 


je or implied, of the felony ſ. 32 


yr far this notice ſhall be implied 
451 1. 33 
{wiſe cannot be an acceflary by an) 
At of her huſband 1. 34 
N vie procure her huſband to com- 
felony, it makes her an acceſſary 
firs ibid, 
p other relation but man and wife 
exempt the receiver from being an 
( lary | ibi , 
ſte reception of one who becomes a 
mer poſt facto, will not make an ac- 
j although the cauſe of the felony 
unmitted be fore 45 1 f. 35 
be principal be acquitted, the ac- 
&ry ſhall not be arraigned 452.1. 36 
We exigent ſhall not be awarded 
ful the acceſſary, until the princi- 
e attainted ſ. 38 
eutainder of the principal at the 
Wi ſuit will not help the trial of an 
Klary in an appeal | ſ. 39 
Ratainder of the principal in one 
Wy will not affect an acceſſary to 
der ibid, 
ta erroneous attainderof the prin- 
, while unreverſed, will let in 
mal of the acceſſary to the ſame 
* ſ. 40 
Itthe reverſal of the attainder of 
x ip/o fado re verſes the at- 
Wr ot the acce ſſary 
leere the attainder of the principal 
Frrented by his death, &c. &c. &c. 
ellary ſhall not be arraigned 
a... AP 
after the principal is attainted, 
er dis death nr any other ſubſe- 


f 


107d. 


quent event will avail the acceſſary 
I 7 R Page 453 f. 42 
95 By r Ann; c. . where any principal! 
9 be 1 or Pho ec = 
challenge above 20; the acceſſary be- 
fore and aftermay be proceeded againſt, 
though the' principal be afterwards ad- 
' mitted to clergy, pardoned, or other- 
wiſe dehvered before attainder 


96 Receivets of ſtolen goods may be pt 
ſecuted for a miſdemeanor though the 
incipal be not convicted 454 
97 Butthis ſhall exempt the offender from 
puniſhment as acceſſary, if the prin- 
etpal ſhall be afterwards convicted 
98 By 5 Ann. c. 31. if any ſuch prin- 


cipal cannot be laben, ſuch receiver may 


be proſecuted ib. 
99 It is in the election of the proſecutar 
to indict for the miſdemeanor immedi- 
ately, or wait for the trial, &c. of the 
principal, and then proceed for the 
telon | FLY 


100 But on a trial for the miſdemeanor, 


reaſonable evidence inuſt be given that 
the principal could not be taken Ad. 
101 By 22 Geo. 3. c. 58. where the prin- 
cipal has not been convicted of grand 


larceny, or ſome greater offence, re- 


cei vers of any goods except lead, iron, 
copper, braſs, bell-metal, and ſolder, 
may be proſecuted for a miſdemeanor, 
although the principal be not convict- 
ed, aud whether be be amenaòle to ju 
tice or not 454, 453 
102 Quere if by the common law the 
acceſſary may not be arraigned, thoug\ 
he cannot be tried betore the principal 
be convicted, unleſs he deſires it him- 
ſelf 455 1. 45 
103 Whether a perſon charged as ac- 


ceſſary to more than one principal may 


be tried before all of them have ap- 
ared | | ſ. 46 
104 If there be ſeveral principals, and a 
perlon be charged as accetiary to one 
of them only, he may be tried though 
the other principals do not appear 456 


105 If the principal and acceſſary appear, 

and plead, they may be both tried by 

| the ſame inqueſt {. 47 
; * 

105 The 
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1 


_ © 'firſteſtabliſhed | Page 456 f. 47 


10% If the principal plead in bar, the 


acceſſar / need not anſwer till it is de- 
termined | | e 1 802d, 
108 The acceſſary may enter into the 
full defence of his principal where they 
are tried together iid. (N) 4 


109 If the acceſſary be tried alone, and it 


ſhall manife/tly appear that the prin- 
cipal was not guilty; he ſhall be diſ- 
charged | ibid. 
110 Whether the bare produ tion of the 
record of the conviction of the princi- 
pal is ſufficient proof to put the acceſ- 
{ary upon his defence _» #bid. 
111 In what manner the acceſſary ſhail be 
tried where the offence ariſes in a dii= 
ferent county from that of the princi- 
ns 450, 457 
112 By 2 & 3 Edw. c. 6. 24. an appeal 
for murder may be brought againſt 
both principals and acceſſaries in the 


county where the party ſhall die 457] 


49 

113 An indictment for murder or felony 
may be brought againſt accefſaries in) 
the county where they commit the of- 
fence * - 457, 458 
1:4- And as a ground for proceeding, the 
court ſhall write to the county where 
the principal was tried, for a certificate 
of the fate of ſuch principal 458 
115 On the trial of an acceſſary on this 
ſtatute, the indictment muſt expreisly 
recite that the principal did the felony 
in the other count 458, l. 51 
716 The court of king's bench and the 
court of the lord high ſteward are 
within the proviſion of the ſtatute of 
Edw. 6. although not named therein: 
The reaſon of it 458, 459 
117 In what frm the juſtices ſhall write 
for the certificate of the principal's at- 
taĩnder 1. 53 
118 In what manner, and under what 
circumſtances, it is adviſable for the 
king's bench to ſend for the record i- 
74, relating to the principal by /pe-:2/; 
qurit f a . 54 
119 The probable conſequences of re:mov- 


105 The guilt of the principal muft be i 


mall be ſtricken or poiſoned i 
abroad, and die in ngland, ai 
werſo, principals and acceſſarie 
tried in the county where ei 

ſtroke, poiſoning, or death f 

n 


00RD 
Ne of 
; by 2 
121 A ſtatute excluding princip 
clergy doth not thereby exclud 
ceffaries before or after 

122 Nor doth a ſtatute excludin 
{aries thereby exclude principe 


ACC 


12 perl 
1 UPC 
Iny, | 
witted, 
uſpicion 
Mdictme 
K the | 
numbe! 

I trcalon 


123 Where a ſtatute excludes t 
ſhall be found guilty, &c. acceſſ 
not included F 

124 For the caſes in whichacceſſa 

before and after are excluded 

beneft of clergy, wide the Ind 

Firſt Book,“ felonies without 

and | 48 

125 By 3 Hen, 7. c. 1. a ptincip 

ceſſar y acquitted of murder oi 

ment, may be detained till the 
day be paſſed 


4 0 


mea! 18 


Jyich the 


ACCOMPLICE 1 
| | ION P 
1 How juſtices of gaol- deliver 
ceive an appeal againſt accomp 
of priſon 
2 In analogy to the law of appri 
an accomplice may entitle hi 
recommendation to mercy by fx 
confeſſion, and being admitte 
dence for the crown 
3 But an accomplice giving ev 
not entitled to pardon of rig 
4 An accomplice may be adm 
evidence, notwithſtanding he 
feſſed himſelf guilty of the fa 
if he have not been indided fo 
5 Accomplices indicted are good 
for the king until they are 


UTTAL 


F far an ac 
inform 
banother 
u ſuch. 
be ape! 


;Hen, 7. 
eſſary be 
ck murd 
priſon, 
u, till the 


6 But the unſupported evide DD 


complices is not ſuſſicient td 
a priſoner | 

Whether the evidence of 6 
plice ſhould be recebed til 
pelirred evidence has been 


te commoi 
« was nec 
ud ſurnam 
id or of h 


ing it by certicrari ibid. 
120 By 2 Geo. 2. c. 21. where a perion 


ch Cale fi 
"Iameg 


ane ct the priſoner 


A 


* 


00RD and SATISFACTION. 


bal of ' mayhem may be barred 
þ by arbitrament, or an accord 


eeusAT ION. | 
n perſons broughtbefore a juſtice 


wee upon an accuſation of treaſon; 
my, he muſt be either bailed or 
pitted, unleſs no crime appear, or 
kpicion be groundleſs 140 
mlictment is an accuſation at the 
Uthe king 299 
mmber of acruſers neceſſary to 


btrcalon 363 to 367 


| 


RAe FPO 


al is a perſonal action, and 
mth the perſon 244. 247 


N POPULAR.—FYide In- 


fermaticn. , 


lubfaction executed Page 237 ſ. 24 


J 


ATT or PRINT BAT MattxRs. 


3 But of the degree of nobility the title 


ought to ſupply the place of the ſur- 
name ' Page 270 ſ. 104 
4 But by 1 Edw. 6. c. 7. if any plaintiff 
pending any action, ſhall be made 
noble, or a biſhop, knight, juſtice, or 
ſerjeant, the ſuit thall not abate for want 
of the proper addition rb1t. 

5 The dignity of a baronet is not within 
this ſtatute | | ibid. 

6 By 1 Hen. 5. c. 5. in every original 
writ of actions perſonal appeals and in- 
dictments, in which the exigent ſhall be 
awarded, additions ſhall be made to the 
names of the defendants, of the ir eſtate, 
or degree, or myſtery, and of their 
terms, places, and counties, or other- 
wiſe all outiawry thereon ſliall be void, 
and the proceſs abated 270, 271 
Where there are ſeveral defendants it is 
ſafeſt to apply the additions to each of 
thetr names | ſ. 106 
Where a father has the ſame name and 
addition with a defendant fon, the word 
priſne niuſt be added to the other ad- 
ditions Fs wid. 
9 But where a father is defendant there 
is no need cf the ſur-addition eigne 
ibid. 


* 


7 


fr an acquittal on a quz tam ac- 
x information may be pleaded in 
danother ſuit 392, 393 
Wis ſuch an acquittal as will en- 
be appellee to his damages 287 to 

3 289 
len. 7, c. 1. if either principal 
keſary be acquitted on any indict- 
kd murder, the court may remit 
to priſon, or bail him at their diſ- 
, till the year and day is paſſed: 


151 
ADDITION S. 


le common law no addition in an 
Avas neceſſary except the chrit- 
a ſurname, unleſs the party was 
dorof higher degree 270 f. 104 


UTTAL. Jide Autrefois Acquit.\ 


10 Nor is priſne a neceſſary addition to a 
ſon in cu/tedia mareſcballi, unleſs the 
father be ſo likewiſe 5 
11 In the addition oF THE ESTATE OR 
DEGREE, that which the' defendant 
hath at the time of the wtit muſt be 
ſhewn | . 0 
12 But in the addition of place © late of 
| ſuch a place,” is ſufficent wid. 
13 If the antecedent to which the addi- 
tion of degree, &c. refers is not the de- 
fendant, it is inſufficient . 108 
14 An Iriſh biſh:p may be deſcribed by 
bis Iriſh bitkoprick ; 109 
15 But a deſcription of tempcral dignity 
in Ireland, or any other nation beſides 
our own, is intufficient, becauſe no ſuch 
dignity can be higher here than the 


title eſquire 44272 
16 The degree of ſet jeant at law is agood 
addition 1. 110 


17 But quære if a degree in either uni- 


mes 124½¼. 


un ale the title was to be added 


verſity be ſo 8 858 bill. 
13 A docter in divinity may have the 
: addiriou 
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20 Yeoman and labourer are good addi- 


22 But burgeſs, citizen, ſervant, are too 


23 How the MxvSsTERVYof the defendant 


31 It is ſufficient to name a defendant of 


35 But it fhall be intended to contain 


36 If there be two towns 1n a county of 


0 


Is A Table or Pxrincieal Matrix, 
addition of clerk _ Page 272 f. 110 | 


19 The general rule is, that the moſt 
worthy addition ſhall be uſed ibid. 


tions for a man ſ. 111 
21 So widow, ſingle woman; wife, ſpinſ- 
ter, are good additions for women, ibid. 


general, and not good additions either 
to a man or woman ſ. 112 


hall be added to his name FC, 113 


24 Myſtery includes all law ful arts, trades 


or occupations; and a defendant, under 
the degree of gentleman, having divers 
may be named by any of them ſ. 113 
25 Good additions of this kind enume- 
rated : | 27a, 273 
26 Maintainer, extortioner, vagabond; 
and ſuch like, are inſufficient 273 f. 115 
27 The additions of farmer, inſtead of 
huſhandmang or chamberlain, butler, 
groom, &c. ſeem inſufficient 115, 116 


28 But hoftlet- is a good addition for one 


who keeps an inn, &c. though he may 
be ſued, &c. by the addition of la- 
bourer =, „ 
29 How the PLace ſhall be added to 
the name \ ſ. 118 
30 If a defendant be named of A. late of 
B. it is ſufficient to prove either addi- 


tion ſ. 119 


a city, which is a county of itſelf, with- 
out more | 7" © #*. ah 
32 But not by words which import reſi- 
dence in the town only W 
And if the town be not à county of 
itſelf, the addition muſt ſnew in what 
county it lies ibid. 
34 So if a man be named of a pariſh 
which contains more towns, the town 
muſt be ſhewn ibid. 


only one town, unleſs the contrary be 
ſhewn ibid. 


the ſame principal name, but d Ferently 
diftinguiſbed, and the addition be only 
of the principal, the defendant may 
plead there are two towns of that 
name ſ. 121 


different name to the town, t 


ſhould be named 1 
38 If a defendant live in a pla r. 
by a ſpecial name, out of an vl 


- hamlet, he may be well nam 
mage 
39 The habitation of the wife 
in the addition of the huſbane 
40 How a DEFECTIVE ab 
MAY BE CURED 
41 If the defendant appear and 
cannot afterwards take ad 
the defect of the addition 
42 And quere, if the bare 2 
does not cure this defect 
43 It ſeems from the caſe 0 
Trundal, that it will not 
44. The ſtatute 1 Hen. 5. c. 5f. 
ing additions extends as we 
dictments as appeals 
45 It is a fatal fault to apply f 


U indict. 
ons m 


flons bes 


vc. 


tion to the name which co EER 
the alias dictus only, and not 
name 2 F | . , manner 
46 But it is not material, v be 4 
name be put to the alias di 
47 But to omit the addition tt pal. — 
name of one defendant, mai . 
dictment vicious as to all g = th 
48 The king cannot give any MW?” 
juriſdiction to an ancient cou con! 
| flat ca 
ADMIRAL Udine, AR" 'up 
t tewarc 
 ADTUNC r DH hn i 


V ſtall m 
1 In appeal of death it muſt Wn 
that he ſtruck the deceaſed 
ibidetn 
2 How far theſe words are ne 
charging an abettor 
3 The words adtunc el ibid 
ſubſequent clauſes of an i 
are of the ſame effect as if 
day, mentioned 1n the for 
it, had been expteſsly repeal 


ADJOURNME 


37 If a defendant live in a hamlet of a; 


- 


1 Holding a ſeſſion of 9 


bout adjournment is A determina- 
Hal the commiſſion, if its continu- 
ebe indefinite Page 22 f. 7 
l V where pro bac vice; but where 
bis placuerit it does not ne- 
iy require any adjournment 75:2. 
—_ 24.14 
1Jjournment without the authority 
de majority of the commiſſioners is 
2 | 22 f. * 
& what form ſuch adjournment ſhall 
& nade 24 f. 15 
byhat caſes clergy may be demanded 
Gran adjournment 304 f. 144 
h indict.gent taken at an adjourned 
ans muſt ſhew when the original 
ſions begun 362 (N) 22 


»_ 


Vio E. — dceeſſary No 53 to 641 


' ** 


WFEERMENT — 4merciament. 


manner in which an amercement 
ll be affeered 94 1. 19 


MAY ,—Courts, Arreſt No. 30. 81. 


by far the court leet may amerce an 


Inver 93 f. 16 
[tas conſtable's power over airays 
130 f. 8 


wat caſes a conſtable may break 
n to ſuppreſs an aFray 139 f. 8 
elteward of a court leet may bind 
perſon in recognizance of the peace 
„tall make an affray in his pre- 


* o ſ. 15 
A1 D.—Clergy. 


Rad given to a felon may be ſet 
0 generally | 44 

Far aiders to ſbopliſting are ex- 
Wl from Clergy | 501 


LAS CAPIAS.—Vide Capias, 
Proceſs. | 


LIAS DICTUS. 


5 


A Tazir or Princiral MATTERS. 


the addition to the name which comes 
under the alias aictus only, and not to 


4 In what caſe the name which comes un- 


{ 


Q 


/ 


the firſt name Vage 328 
2 But it is not material whether any ad- 
dition be put to the name which comes 
under the alias uictus ot not ibid. 
3 How far a capias is neceſſary in out- 
lawry where the defendant is named of 
another county under the alias aictus 


434 


der the alias dictus is not traverſable 
6 ibid. 


AMENDMENT. 


1 The 8 Hen. 6, c. 12. is the principal 


ſtatute of amendment 277 f. 129 
2 Appeals are excepted out of this ſta- 
W ibid. 


3 No criminal proſecution whatſoever 1s 


within this or any cther of tbe a- 
tutes of amendment ibid. & 347 
4 Therefore no defects in appeals are 
amendable except by the common __ 

| f 2014. 
5 No writ or bill of appeal is amendable 
for falſe Latin, omiſſion of a word or 
letter, or other defect or variance from 
the proper legal form where the king 
1s a party Th 278 

6 Butqrere if ſuch defects ariſe, from the 
negligence of the curſiter or other of- 
ficer | 4 ibid. 
A miſpriſion of the court, either in ap- 
peal or other action before it is entered 
on the record | ibid, 

8 A miſtake in laying the fat in an 
improper viine has been amended 181d. 
9 And after the count is entered, a vari- 
ance in it from the writ, if a mere miſ- 
priſion, may be amended by it ibid. 
10 In what cafes criminal proceedings 
„may be amended by camman law 347 


AMERCEMENT, 


|: The gaoler or townſhip ſhall beamerced 


for ſuifering a dead body in priſon to be 
interred, or to putrify before the coro- 


15 in an indictment to apply 
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A TaBIR or PRINCIFAL MaTTiRs 


ner has ſat upon it Page 78 
2 In what caſes the ſheriff in his torn 
ought to award an amercement . 
| . 1 
3 In what manner ſuch amercement is to 
be awarded and. affeered 93, 94 
4 How ſuch amercements are to be re- 
covered 94 1. 20 to 97, 1. 33 
5 How jurors ſhall be amerced for non- 
appearance 220 
6 If a judge amerces a clergyman accord- 
ing to his ſpiritual benefice, or if the 
tenants of a manor aſſeſs an amerce- 
ment without any affeerment, they are 
puniſhable by attachment 225, 226 
5 An infant can in no caſe be amerced 
| ©: 293 
8 In what cafes perſons {hall be amerced 
fora falſe appeal 292, 293 
If death happen in conſequence of a 
bridge being out of repair, the town- 
__ ſhip ſhall be amerced, 


| 9 
to In what caſes coroners ſhall be amerc- 


cd for extortion | 80 
11 How a party may avail himſelf of a 
\ pardon who is in cuitody upon an 
eſtreated amercement 562 


AMICUS cRIE. 


i An Amicus curie may inform the court 
of any defect apparent on the face of 
the record 470 

2 Amicus curiꝶ permitted to interpoſe on 

an indictment of death 565 

Vide Arreſt of Fudgment No. 3. 


ANATOMISING.—£Execution. 


By 25 Geo. 2. c. 37. the body of a 
malefactor executed for murder ſhall 
be delivered to Surgeons-Hall to be 

anatomiſed |  -- 600 


teren. 


What faults in an indiQtment are holpen 
by an Angli es 


93 


% 


APPEAL.—ladiinext. c 
1 Appeals are either by an innoce 4 bog 
ſon, or by an approver Pat Bike conf 


2 An appeal by an innocent perſori 
© party's private action, for the er 
reſpect of the publick offence Ml 
3 An appeal may be brought eit 
. writ or by bill | 


Nerefore 
Wire them 


un by the 


4 The writ is original out of cha ha 
and returnable in the kings ben | 

ly , . : 

5 The bill muft contain greater ce . 85 

than the writ, and as in lieu offi. be a 

writ and declaration 8 v . 

6 An appeal may be ſued by hill Ind i h 


king's bench againſt any one in d ted by th 


mareſchalli bit by fat 
7 If the appellee be arraigned an te durſu 

the ſame term, the bill need not h 2 are 
8 If lie appear upon a void, or a von ; 

writ, he may be committed an | ag 
| cceded againſt by bill ke obſolete 
9 A bull of appeal maybe commend bippeal o 

fore juſtices in eyre 1 
10 Or before juſtices ſpecially : Intention, 
| | lamayes 


17 Juſtices of gaol-delivery may: E word 


a bill of appeal againſt a priſonenne appeal « 
gaol they are commiſſioned to N ch. og 
or whom they have bailed, not  olmics 

prized | [ | party h 
12 So if part of the accomplices 0 Ein: eithe 
in the gaol, they may try them 5 
bill, and afterwards remove it! . moyhem 
king's bench to proceed agal ein the f. 
others : * an an 
13 And juſtices of aſſize may recei Wd in ba 
in the ſame manner as juſtices o =. 
delivery | N recove 
14 But it ſeems Juſtices of peace Wed in bar 
ſuch power aks been 


15 But an appeal by bill may be 


: Wand ſul 
menced before the, ſheriff or c . 


and removed by Lerlicrari int W J- 
king's bench 234 Ut mayher 
16 But then the appellee ſhall Inn leid 
raigned de novo, not declared Mangthe 


in cu/todia mareſchalli, and he 1 
out a ſcire facias for the appel 
appear, if he does not appear 


* 0 


a the ſen 


340 to 342] 


Ui ſpecial 
_ al ot 


and on default nonſuit him ibid. 


A TazLIE or PRIX CIPAL MATTERS. 


hr 1 Hen, 4. c. 14. appeals of things 
Ine out of the realm may be tried be- 
the conſtable and marſhal b 
een 

Nerefore the wife. or heir may appeal 
thre them for death in a foreign 
kim by the king's ſubjects ſ. 12 
fitzs they proceed by the civil law, 
Erfentence cannot corrupt the blood 
k 2 | ibid. 
[:man die in England of a wound 
ire abroad, he may by force of 1 
. 4, be appealed before the conſta- 
ud marſhal ſ. 12 
Id now by 2 Geo, 2. c. 21. it may 
ned by the common law 235 
hit by ſaid 1 Hen, 4. no appeals 
lle purſued in parliament 235 f. 14 
ſpeals are either capital or not capi- 
| ibid. 
litzppeals de pace; de plagis, de im- 
ſunento, and mayhem are now be- 
le obſolete ſ. 15 
W appeal of maybem cannot be main- 
led unleſs the injury is done with an 
Intention, but the offender is liable 
langes ; ibid. 
e word maybemiavit eſſential in 
> appeal of mayhem © 2236 
bi th offence muſt be laid to be 
r ſeloice 236 f. 18 


* party hurt may proceed againſt | 


Kr: either as principals or as ac- 
, "F$ | {. 19 
1 mayhem and battery cannot be 
Winthe ſame writ . 20 
an an appeal of mayhem be 
ed in bar to tre/; pals. for the bat- 
WM 1. 22 
E rcovery in treſpaſs may be 
el in bar to the appeal, unleſs the 
Wlts been occafioned by reaſon of 
wund ſubſequent to the action 


1 0 afaul, demeſue a good bar to ap- 
| | li mayhem £ 5 
an laid in one place may be wal. 
zu mother wit. 
| * of beſſeſſiens is no juſtification 
=... ; 101d. 
1 e ſen afſault and Juſtification 
Þþ \pecially pleaded ibid, 


101d. 


by a plea of accord and fatisfaction 

Page 236 1. 24 

37 A general releaſe may be pleaded in 
bar to maim ſ. 2 


may be pleaded in bar to another ſuit 
for the ſame offence 0 238 
39 But it cannot be pleaded in bar to an 
action for the battery which accompa- 
nied the maim "K-20 
40 And the. defendant muſt have appear- 
ed, or the nonſuit will be no bar to 
the maim itſelf : bid. 
41 An appeal of aim may be tried by 
the view #27 
42 And if doubtful they may impannel 
able phyſicians to inform them ibid. 
43 But the court cannot proceed por 
diezu except the defendant pray it 


44 And even then they may try 1t by 
jury, and order the jurors to take the 
view ibid. 

45 Therefore the plaintiff muſt perſonally 

appear; and if decided on view, it is 

peremptory 239 

46 The defencant may wage, battle in 

appeal of maim + 1 

47 Capital ArpeaLs are either or 

TREASON OR FELONY — 

48 Appeals of treaſon are taken away 

from the common law courts of the 

realm; they may be brought before 

the conftable and marſhall ſ. 29 

49 Ap PEALS of FeLoNy are either of 

death, larceny, rape, or arſon 240 

co WO May BRING APPEAL. 1.30 


objection ibid, 
52 Therefore, in appeal, the parol of an 
infant, for nonage ſhall not demvy 

| ibid, 
53 But he muſt proſecute by guardian, 
and is bound by his laches ibid. 
54 But the guardian ſhall not perſevere 
in an appeal againſt the inclination of 
his ward ibid. 
55 By Magna Charta a woman cannot 
appeal any one for death, except that 
of her hiſſband. But ſhe may proſe- 
cute. any other appeal 1. 34 


56 An ideot, a perſon deaf and dumb, 


of mayhem may be barred 


one attainted of felony, an outlaw, 
X x 2 canno 


38 A nonſuit in an appeal of naybem 


ibid. 


51 Infancy, age, or imbecillity, is no 
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58 It muſt be ſued within a year and a 


— 


64 Therefore ne unques accouple, Cc. is 


65 The appeal may alledge inter brachia 


69 If ſhe marry after judgment, ſhe ca- 


63 In an Aryear ny a WIr, ſhe muſt] 
exculpate herſelf from the death, and 


66 A wife may appeal notwithitanding 


67 So alſo ſhe may appeal his death, al- 


———— r 


A TaßTIE or PRINCIPAL Matar, 


Cannot bring apy appeal Page 240, 241. 
57 Or AN APPEAL OF DEATH 241 | 
| 1.35 


day from the day on which the death 
happen, and not from the time he 
avornd Was given ibid. 
59 Againſt the receiver of an appellee, 
the time ſhall be computed from the 
receipt | ibid. 
60 And in both caſes the day ſhall be 
taken from the beg aning of it, and 
not from the preciſe minute or hour 
on which the death or receipt happen- 
ed . 34 
61 An appeal is a local action, and can- 
not be brought in a foreign county * 
62 By 2 & 3 Edw. 6. c. 24. it may be 
tried by @ jury of the county where the 


death ſhall happen, | al though the .avound | 


may have been given in a foreign coun- 


ty ibid. 


prove the fact of marriage 11d. ſ. 36 


a good plea, and may be tried by cer- 
tihcate | avid, 


ſua inter fecti et non aliter, and then a 
voidable ſentence or divorce is a good 
plea in bar. Sed quere 242, 243 


ſhe has forfeited her dower by her huſ- 
band's attainder for treaſon 243 ſ. 37 


| though ſhe had eloped from him ibid. 
68 Ifthe widow marries pending her ap- 
-peal, the appeal is gone ſ. 38 


not pray execution ibid. 
70 But in this caſe the appellee muſt ob- 
tain the king's pardon — Pz id. 
71 For although he cannot be indicted, 
being already attainted, yet the court 
ex efficio, or at the hing*s demand, may 
award execution zbid. 
72 AN APPEAL BY THE Hy iR cannot 
be brought if thedeceaſed had a Wir x 
living, and innocent of the fact at the 
time of the death 1. 


the heir may bring an appeal 
her, excepting that the petit tre 
pardoned, which pardons the 


alſo Pa 


againſt him 


75 The efore a father cannot ap 
the death of his fon, for he ce 


his heir | 
76 50 none, except the wife, 


lony 


77 A ſpecial heir, as by horouy 
liſh, &c, cannot appeal for tþ 
of his anceſtor ; for it muſt be 


| general Heir 


78 Where the eldeſt of two 


tainted of treaſon or felony, 
of them. can appeal for hb 


their father 


79 If there be an eldeſt ſon by « 
ter, and a middle and a younge 
another venter, and the middl 
killed, the younger ſon, and 
eldeſt by the former venter, q 


appeal his. death 


80 Therefore a plea to an app 
brother, viz, that there is 
Brother, is not good, except 
him to be an elder brother of 


bleed 


81 An appeal by an heir who. « 
ding the ſuit, cannot be con 


the next heir 


82 But if the firſt heir die 


| year and day, it is ſaid thi 
may be commenced by the | 
but the latter opinion xs oth 


may not bring an appeal, ! 
to do it has never before ve 
84 By Magna Charta none but 


except a wife in the caſe 0 
band 


other, the judges are bounc 
to abate the writ 


136 By the common law an ha 


a = 
73 But if the wife partake of the guilt, 


might have appealed for that 


" 1 R e 2 
74 It muſt alſo be brought by 
heir general; but if he alfo pa 
the guilt, the next heir may | 


for the death of one attainted 


83 And quere, whether a preſum 


ral heir male ſhall bring at 


8s And if an appeal be broug ll 
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heir male 

Page 245 
now the heir male, derivin, 
"Y female, may bring an appcal 


2 
tre 


bnceſtor, as well as an 


Lin appeal by an heir, it muſt ap- 
y the writ, in what manner he 1s 
246 f. 43 
Fix APPEAL OT LARCENY 240 
I :ppellant, in larceny, need not 
be an ahſclute property in the goods 
hn; if he has a /pecra! property in 
hit is ſuffcient 245 1. 44 
Liefore the appeal may be either 
y cr ſpecial, at the option of the 
lant 1d, 
tte bare charge of goods, wich- 
& ſz ron of them, is not ſuch a 


W. ed | i919, 
N y far a <//;ein may appeal againſt 
| Ind 1014. 


peel for the larceny of goods 
the ſervant, they being the pro- 
thof the maſter; but both canno: 
pu for the ſame offence ſ. 45 


pan appeal of larceny 


lil the thtei who ſteals my gc ods, 
| the perlon who ftole them from 


«not if the firſt taker is a mere treſ- 
„ claiming title to the goods he 
ibid, 
mer can an executor appeal for 
committed on his teſtator 2d. 
appeal of larceny may be brought 
Rl! againſt an infant, as an adult; 
uo againit @ fenie govert without 


ty her huſband 


n | . 46 
f Wgpcai of larceny muſt be brought 
f County whe re the felony is come 
t "i a 47 


Ubery in cre county and the goods 
into atther, an appeal may be 
t in either; in the firſt for the 
„ n the ſecond for larceny 251d. 
Nextore if one take me from the 
ol A. to B. and there rob me, 


A Taziz or Parixcipar MATTERS. 


018. 


ty on M hich %s appeal can be 


u maſter and ſervant may ſeparate- 


e ſurvivor of joint property may 


app | 247 
dio chis appeal may be brought 


107. . | 


| 


| 92 But if by. menace goods are brought 
rom one county to another, perhaps 
the appeal may be brought in either 

af, age 247 £47 

104 An appeal of larceny is not within 
the ſtatute of Gloceſter reſpecting be- 
ing brought within a year and a day; 
but, en fre/b ſut, may be brought at 
any time | 248 
105 Or RESTITVUTION er Goods, 
248 1. 49 
106 Stolen goods not ſeized by the crown 
or lord cf a franchiſe, may be reta- 
ken, a pen freſh ſuit, at any time, by the 
owner, without proſecuting his ap- 
pea! ; but not after ſuch ſeizure ibid. 
107 Auciently freſp ſuit implied, that hue 
and cry ſhould be made; but now, if 
the party is reaſonably diligent to ap- 
prehend tlie oftender, it is ſufficient 
: : : 249 
108 The jury who try the offence, are 
Judges of the /reſb ſuit, and upon their 
verdict the court may award reſtitution 
5 { $2 
109 And where the appellee 1s condemn- 
ed by confeiſion, &c. without trial, 
the court may, by inqueſt of office, 
inquire of the freſh ſuit, and io award 
or withhcld reſtitution ibid. 
110 But this inqueſt is rather for the ſa- 
tisfaction of the court, than by neceſ- 
ſity; for the judges may award a writ 
of reſtitution in their diſcretion #b7d. 
111 Anciently every appellant muſt have 
attaintea the appellee before he was 
zntitled to reſtitution . 4 
112 But now if one appellant atlaint, an 
inqueſt ſhall enquire of the fre/b ſuit 
made by other appellants, and reſlitu- 
tion ſhall be awarded to them acccrd- 
ingly, without their being put to at- 
taint the appellee | zbid. 
113 And the tame may be done if the ap- 
pellee die in priſon | 250 
114 And perhaps the ſame ſhall be done, 
if the appellee be outlawed, or have 
benefit of clergy before conviction, or 
ſtand mute, or challenge abeve 20, or 
break priſon, ; cc. ibid. 
115 On an appeal againſt two, and cne 
13 acquitted, yet the appellant ſhall 
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bl mut be in the county of B. 


have reſtitution : ibid. 
A 3 116 It 


* 
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A TEIE or PRINCIPAL Mar7zxs, | 


forfeited his goods to the king for his 
falſe appeal. But quere, if the goods 
are not ſeized as waived, &c. Page 
| , 250 
117. But the appellants zitle to en 
ſhall not be barred by any ſeizure of 
the goods, as wails, eſtrays, the goods 


116 If both were acquitted the appellant 


of felons, &c. . 
118 Nor even by the ſale of them Sena 
fide made in market overt bia 


119 Nor ſhall 2% 4 ney of an indict- 


ment be barred of his reſtitution by any 
ſuch ſeizure or ſale in market overt, 5 

9 55 wud, 

120 By 1 Jac. 1. c. 21. the ſale of *olen 
. goods to any pawn-broker within two 
miles of London ſhall not change the 
property. _ ibid. 
121 By 21 Hen. 8. c. 11. the proſecutors 
of indictments for goods ſtolen, or ob- 
tainted by any larceny, are entitled to 
zurits .of reſtitution from the court, in 
the ſame manner as if the felon had 
been attainted by appeal 257 
122 But awarding writs of reſtitution is 
now oblolete, and the judges will order 
are-delivery of the property in court 

h p ibid. (N) 1 
123 Or the owner may bring trover, ei- 
ther for the identical goods ſtolen, or 
for the produce of them if the identity 
be changed | ibid. (N) 2 
124 By 31 Eliz. c. 12. ſtolen horſes fold 
in market overt ſhall be reſtored, upon 
payment of the price ſold for, awitho:t 
proſecution (N) 3 


125 In other caſes if it ſhall appear that], 


the owner has neglected theſe endea- 
vours to proſecute the felon, which 
the ends of public juſtice require, the 

court may refuſe to grant reſtitution 
| 251, 252 


126 The appellat: ſhall have only ſuch| 


goods reſtored as are mentioned 1n the 
appeal 252 l. 57 
127 And if the owner has retaken his 
goods, and not included the whole of 
them in the appeal, it is queſtioned 
whether thoſe left out are not confiſ- 
cated, &c. | * ibid, 
128 Of AN Ar ZAL er RarR 252 


might have been brought at © WPrOCE 
law, before the ſtatute of We. 
2 13. reduced the crime to hat cal 
paſs | Page 25 ust appe 
130 But the crime is made 2 0 AM 
© Weſt, 2, c. 34. which impliꝗ be coun 
ſtores the appeal; and therefo wet in a 
muſt now conclude contra forma 
| £4 155 F fereral b 
131 By 6 Rich, 2. c. 6. if the Wi one ad 
after rape, conſent, both part my declat 
diſabled from inheriting, taking nals, or 
&c. and the next of blood fr of abe 
title; and the huſband, father, WM circun:! 
of blood, may ſue and conviꝰ Fart de 
fenders, of life and member, M avi: 
| | \ Cepit in 
132 To an appeal by a huſband WW and /e. 
act, for the rape of his wife, it ppeal 
pleaded they were not lawful the ge 
ried, &c, Wh who w; 
133. The conſent of the woman nM; vill not 
be averred b rape, fe 
134 If an orphan be raviſhed by Wit the 1 
of kin, the next of kin to the wy words 
ſhall have the appeal Ind the far 
135 The next heir at the time of nt in larc, 
ſhall have the appeal, and tha vert. 
& c. in excluſion to any manner 
heir h E 
136 The next remainder man, uin an + 
fioner, ſhall have the woman lectal ci! 
provided he be of kin to ber tc ſet 
another be nearer of kin; but ud the f 
appeal in excluſion to the next k the part 
Te | f 2 wound w 
137 It mutt be ſhewn 1n what ma i: was c; 
erſon ſuing for the land, 13 e arm, & 
blood to the offender i ther in 
138 But cohabitation, or child. 
are not concluſive evidence of Wl. where 
man's conſent, if during ta. te . 
time ſhe be under the powe knption ſh. 
raviſher 
139 And quere whether the app he length 
recite the ſtatute Mit to be ſt. 
140 The appeal mult be broug vit was me 
county where the rape 15 co erb 
| DE q We him u, 
141 And within proper time in Faru, &c 
cretion of the court Ide word ; 
142 An appeal of arſon is now Vier? the 


rut it he 


129 How, and by whom this appeal 


* 


A Tanrx or PRINCIPAL MATTERS. 


APPEAL 
N Page 257 
lat caſes the parties to an ap- 
quit appear in perſon, or may ap- 
hr attorney or guardian ſ. 76 
ie count in an appeal vary from 


PROCEEDINGS IN 


it in a material point, it ſhall] 


258 
Efreral be preſent abetting a fact, 
ay one actually does it, the plain- 
wy declare gencrally againſt all as 


pals, or ſpecially ſetting out the] 


kr of abetting, &c. ſ. 76 
peircumlocution will expreſs the 
if art deſcriptive of the-offence ; 
wieravit for murder; rapuit in 
\ cefit in larceny, maybemiavit in 
i and fe/onice in all felonies ſ. 7 
I appeal of larceny muſt ſhew tc 
n' the goods belonged ; and of 
who was killed; for cufuſuas. 
{will not do in appeals . 78 
h npe, felcnice rapuit is ſufficient, 
bout the words carnaliter cognovit, 
py words to that amount 25G 
ind the ſame general manner is ſuf- 
jat in Jarceny, ſtating the value of 
oper 7. But in mayhem the par- 
manner of the fact muſt be ſtated 
| | 101 
hin an APPEAL OP DEATH, a 
qpectal circumſtances of the fac 
L be ſet forth, both by common 
und the ſtatute of Glouceſter 259 
tie part of the body in which 
wound was given; and therefore 
Ait was circa pectus, or the hand, 
ber arm, &c. &c. &c. is not ſuffici- 
ther in an indictment or a pzal 
8 1 80 

and where there is a ſufficient cer- 
kW, the addition of an indefinite 
aption ſhall be rejected as ſurplus 


260 


Ie length and breadth of the wound 
to be ſtated, that it may appear 
Ut was mortal {. 81 
Ih, lelcribing the part, and that he 
Wt lim er tale Duluus penelrans in et 
Porjus, SC, is ſufficient ibid. 


Th Word perc u ſſit, ſhould be inſert- 


ben the fact will bear it, but 
r it be ablolutely neceilary l. 82 


157 So alſo in poiſoning, the count muſt 
aver that the party received and drank 
the poiſon ; and this defect ſhall not be 
ſuppliedbyanyimplicationPaz-2601.82 

153 The count ought expreſsly to ſhew 
that the party died of the hurt ſpecially 
{et forth | 261 f. 83 


159 Therefore qua ſuffocatione obiit, in- 
ſtead of de qua ſuffecatione, &c. is erro- 


neous | | ibid, 
160 But it may alledge that he died of 
the ſeveral pœiſons or wounds, they hav- 
ing been before particularized, with- 
out ating any wound or poiſen in par- 
ticular | ibid, 
61 Or perhaps the ſeveral cauſes of the 
death may be alledged in the alterna- 
tive | ibid. 
162 The particular weapon alſo with 
which the fact was committed muſt be 
ſet forth; but if the evidence vary in 
this reſpett it is not material ſ. 84 
i63 If the killing be by poiſon, drown- 
ing, ſuffocating, burning, or the like, 
the circumſtances mult be alledged as 
ſpecially as poſſible 77777 
164 And an appeal cannot be ſupported 
by an inverſe evidence, as to the mode 
of killing : id. 
165 Vi et armis, are not neceſſary in 
- appeal 1. 86 
66 An appeal by ſtat. Glouceſter, mutt 
declare the deed, the year, the day, 
the hour, the time of the king, the 
town and the e > 
167 An omiſſion of any of theſe cir- 
cumſtances is not aided by the convic- 
tion | ibid. 
168 The Hour was not required by 
the common law ; and it is ſufficient 


ta ſay, about ſuch an hour“ ſ. 87 


169 It the hour and day are ſet forth 
àgainſt the principal, it is fatal to men- 
tion the day only, againſt the — 
x | ibid. 
170 The miſtake of the hour will not be 
material upon the evidence idid, 
171 THE DAY on which the fact was 
done ft be ſet forth J. 8 
172 If the fac were in the night the 
count ſhould alledge it in note ejuſuem 
diet 5 253 
173 It is not ſufficient to ſay, about 
XX 4 ſuch 
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A TABLE or PrInciyar, Marrxns. 
| ſuch a day, or between ſuch a day and | 


another day;“ but the very day muſt 
be ſet forth - 


Page 263 


1 41 
2 het 
But he 1 


Page 265 
* from any 
where all the inhabitants, fron 


may come 
189 A wiſze may come 


174 So it is inſufficient to alledge the} ſmallneſs of its environs, may be med 
fact on a feaſt day; as St. John's, ſumed to have ſome knowledge = 
without ſhewing hes it is the Bap- fact, &c, | | x Appellat 


tiſt or the Evangelift 151d. 


175 $0 it is erroneous to ſet forth the fact 
on an impoſſible day, as 31 June or 
r ibid. 


30 February 5 
176 And the day both of the 2wound and 
the death muſt be ſet forth ibid. 
177 It muſt alſo be alledged that he 
ſtruck him adtunc et ibidemꝰ ibid. 
178 How a repugnancy in ſetting forth 
the day will vitiate either an indict- 
ment or appeal 4 
i179 A miſtake of the day will not b. 
material upon evidence | 
180 If the allegation of the day be on!) 
prima facie uncertain, it may be helped 
by the apparent ſenſe of the context 
| N 
19; How the day on which a india 
in the ſecond degree abetted ſhall be 
alledged | | ibid. 
182 In an appeal of death the year in 
which the ſtroke was given, and that 
in which the death happened, muſt be 
ſet forth | „„ 
183 But the king's reign, in which theſe 
ats happened, is ſuifheient without 
ſhewing the year of our Lord ibid. 
184 Andalledging the facts in ſuch a year 


of ſuch a king, is ſufficient without 


ſaying it was in fſach a year of his 
rei an 152 ibid. 


185 The place where the death happen-“ 


ed, as well as that where the hurt was 
given, muſt be ſhewed with preciſe cer- 
tainty, and free from repugnancy 265 
156 A miſtake of the place is not ma- 
terial upon not guilty, provided the 
fact be proved at ſome place within the 
county _ 5 | 
187 In appeal of death, ſome place both 
of the death and hurt, and in every 
other appeal ſome place where the fact 
was committed, mult be alledged 


138 It is ſafeſt to lay it ina town; 
done out of a town it may be laid in 
any other place from whence a wiſe 


ibid. 
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207d. 
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190 Therefore à vine may come f 
town, ward, pariſh, hamlet, b 
manor, caſtle, or even from a fore 
other place known out of a town 

191 Where @ place is generally alle 
the law will intend it to be a vill 
leſs the contrary appear 

192 But if there he no ſuch town, 

let, or place, cr the fact be done i 

vill in a foreſt, and not mention 

may be pleaded in abatemnt 

193 So if a fact done in a vill wit 
15 containing divers vills, | 

edged generally in the pariſh ; 0 
fact done in a city containing. 
pariſhes, be alledged generally i 
city, it may be pleaded in abatem 


| 


194 But till the contrary be ſhewn 
place ſhall be intended to cont 
mere than one town or pariſh, 
whence a vin may well come d 
neto -crvitatis, which includes 1 
whether it be within a county, 0 
county of itſelf 5 

195 But London, from its ſize, can 

intended a place from whence a 

may come, and it is ufual to ſhe 

ward and pariſh in which the tal 
done in fo large a city 

196 No vine can come from the 

. 

197 But a viſie may come from 


o in app! 


198 A quere whether a wiſjne ma l 
an, that 


come from the walk of a fereſt; 
ing alledged the place where th 
was done 
199 No ve can come from ſuch 
"If it be alledged only as a libert 
200 No vue can come from the {q 
a ner 8 
201 An appellant muſt 
though only ſome of 


on felon 
cor bor N 
uso it 
Appeal th; 
eon or 
aer contin 
Araxit, 
ider to all 
l 
Uabnſuit: 


| count 2211 
the appelle 
if he have judgment in 08 


202: For 
he ſhall-not afterwards hav 


peal, 


| z2ainſt others, unleſs they are 
ned therein Fase 266 ſ. 94 
But he may count againſt thoſe who 
Enmed whenever they ſhall erer 
V% 1 267 
| Jopellants ſhall be NowsviTED 
MNON-APPEARANCE ſ. 95 
% Hen, 4. C. 7. if the verdict pats 
hit the plaintiff he ſhall be non- 
ird : ibid. 
hut in a verdi ct for manſlaughter on 
inpeal of murder, the appellant ſhall 
wt be not-ſuit ibid. 
lnappellant may be nonſuited, after 
bal Verdict or demurrer ibid. 
oA ATEMENT oF THE WRIT, 
ie Abatement, Amendment 

or PLEAS IN BAR TO AN ApP- 


WL ö : 27 
No ſpecial plea in juſtification of the 


bal 7h10. 
han appeal of death by a woman, 
(52 good plea in bar, that ſhe was ne- 
tmarried to the deceaſed, cr that 
ers fince married 279 f. 130 
„ in appeal by an heir, it, ma) 
pleaded that another perſon is heir 
that one of the defendants 1s the 
le of the decea ed, or that the plain- 


o in appeal by brother and heir, it 
de faid he hath an elder brother 
the fame father and mother ibid. 
[0 alſo in any appeal of death it is 
pod bar, that the plaintiff hath ſlipt 
ume | idid, 
{4 in appeal of robbery, that the 
Wi? is a wz.lein to the defendant 
_—_— ib. 
v in appeal of rape by man and 
wn, that they were never married 
: ibid, 
Win felony, that the plaintiff is an 
Mt, or born deaf and dumb bid. 
alſo it is a good plead in bar to 
br | 3 3 
peal that the piaintiit is attainted 
eaon or felony, fo long as tlie at- 
Net continues | 201d. 
Arraxit, of 2 nonſuit of a former, 


A TARTZ OF PRINCIPAL MATT ERS. 


emptory bar, without having declared 
| | Page 280. 


221 But the bare pur haſe of the writ, 
and dalivering it of record to the ſhe- 
riff, is no bar, after nonſuit ibid, 
good bar, it ought to be after an appear- 
' ance in proper perſon cf record 26d. 
2237 Vit 9 of one appeal 13 
a good bar to any other 1. 132 
224 At any rate, the diſcontinnance, to 
make a good bar, muſt be after appear- 


8 


Wing tall be admitted in an appeal of 


Fs lllegi timate 101. 


ance 281 


225 If an appeal by a wife abate by her 


marriage, or an appeal by an heir abate 


peal 1. #33 
226 And quere jf appeal once determined 
cannot revive | ibid. 


227 Where there is à plaintiff not diſ- 
abled to proſecute, he ſhall not be barred 
in a ſecond appeal by an abatement of 


225 One appeal is no bar to a ſubſequent 
appeal either againſt the ſame, or dif- 
ferent perſons not named in the firſt, 
if it be for a diſtinct offence, although 
it be committed by or againſt the ſame 
perſon and property 1. 134 

220 But this muſt be underſtood where 

it was impoſſible to charge the offender 

in the firſt appeal ibid, 

230 For after an appellant has mdulged 
Lis revenge in one appeal, the law will 
diſcourage any other which his szwn 
lJaches only makes nece ſſary 282 

231 And if an appellant is barred againſt 

one appellee, he is thereby barred 

againſt all others for the ſame fad? ibid. 

232 Arelecate of all manner of actions, 

cr of all actions criminal, or all actions 

mortal, or all actions concerning Pleas 
of the Crown, or of all appeals, or of 
all demands, will be a good bar to any 


ficbequent appeal = . ſ. 135 
233 2 a releaſe of all actions perſonal 
vii not bar ſuch an appeal ibid. 


234 But no kind cf releaſe will wholly 
diſcharge an appeal unleſs made pre- 
vious to the commencement 283 


I nonſuit after appearance is a per- 


faber to all ſubſequent appeals / te 
4 1.131 


235 And no releaſe ſhall diſcharge a perſon 
attaintec, without the king's pardon 

| 53 wid. 

236 An 


S 
2 
—— 


we on 
* 


— — 2 


122 
E ... — 


222 And to make a nonſuit in appeal a 


by his death, there can be no other ap- 


the firſt ibid. 


. . ² A ³˙Ü¹ ʃüÄm e * 


241 By ſtat. Weſt, 2. c. 12. any one bring- 


242 And the court have always awarded 


243 And this extends to appeals for fe- 


245 An appellee acquitted upon errone- 


* 


2 5 


A Tarts oy PRINCIPAL Marrrxs. 
236 An appellant barred by releaſe, re- þ 
traxit, or vanguiſhmen!, againſt one ap- 252 Abettors are in no caſe liable to rei 


der damages where the ahpellont hi3. 
ſelf is not liable 291 f. 1 peal 1 


pellee, may continue to execution 


againſt the reſt, Page 283 ſ. 136 


have judgment for damages Page 14 


enedie 


237 But a nonſuil, at the trial, upon any 25 3 And unleſs the appellant be found Gh u. 


one iſſue, will bar the appellant againſt 
all the appellees to the ſuit ibid. 


2 38 Quere as to the operation of a diſ- 254 The abettors may traverſe the ju > | 
finding the appellant to be inſufficie MP 


continuance in this reſp-&t ibid, 
230 Wu ar ſpecial pleas in har are con- 
ſiſtent, and may be pleaded with the 
general 65 „ 139 136 
240 A defendant may recover damages 
for a falſe and malicious appeal againft 
the appellant or his abettors by writ of 

. conſpiracy, or an action in the nature 
of ſuch writ | 285 


ing a falſe appeal ſhall ſuffer one year's 
impriſonment, and reſtore damages to 
the appellee, &c. and on default, his 
abettors, &c, ſhall be diftrained by a 
Judicial writ, &c, - ſ. 139 
damages upon an acquittal without di-' 
rect evidence of the appeal being” falſe 


orinalicius 287 


lonies by any ſubſequent ſlatute 289 
244 But no damages ſhall be given where 
the appellee is liable to another pro- 
{ecution 7 ſ. 142 


ous proceſs ſhall have damages 288 1. 

| I 
246 So alſo ſhall one who waives : 
benefit, or a releaſe, or his clergy, and 
is acquitred on taking trial 144 
247 And where an appellee 1s entitled to 
damages, he ſhall have judgment for 
them without any proceſs . 145 
248 To what courts this power of award- 
ing damages upon appeals ſhall — 

| . 

249 If a jury give t oo ſmall damages to 
an appellee, the court may increaſe 
them > $87 
250 If there be ſeveral appellees, and all 
of them acquitted, the damages ought 
to be ſeverally aſſeſled as to every one 


ſhall not be inquired of 


or that they abetted him, &c, 


255 If the appellant be found ſuffe 


the jury to be inſufficient, the abeH tric ar 


| 


Appearal 


[ 
l lr want 


only as to part of the damages, ju ni retur 
ment ſhall be given againſt the abet a1 4% 


for the whole 292 f. 
256 The appellee after his acquittal 
ſue for the damages by attorney 


257 He may take out an original q 
and count for greater damages age 


the abettors than given by the jury 
258 Or he may make uſe of judicial 
| ceſs by diſtreſs, as given by the ft: 


259 He need not ſhew the time and p 
of abetment, till the abettors ap 
upon ſuch proceſs, which ſhe wing, 
plies the omiſſion of the jury in thi 
ſpect | 

260 The nonſuit of an appellee eith 

an original writ, or proceſs again! 

abettors, whether before or after ap 

ance, is no bar to a ſecond i 

procefs ä 

261 And wherever the appellant oi 
abettors are to render damages, 
are alſo to be fined to the king, 
impriſoned for a year 

262 And in many, and what caſest 
pellant ſhall be fined, though he! 
liable to damages by ſtat. Welt. | 

263 How far a coroner may receive 
of appeal . | 

264 How a perſon without an 2 
upon an appeal not proſecuted 


265 By 1 Hen, 4. c. 14. appeals of 
| 1 of be realm fl be 

by the conftable and marſhal | 
266 The marſhal cannot deterinl 
appeal of death without the col 


of them 290 1, 148 
251 A mon or feme cover: appealed 
Without the ast or huſband, cannot 


267 An error in the court 0 
conſtable and marſhal can 1 


unlide re- 


Ip any « 
the Error 


Whether 
Ipearanc 
aception 
pears 
Diſcoutrnu 
ave 
Judgment 
ard by t. 


what cat 
kndant on 
kot ye hin 
in appear; 
Aton cure: 
But an ap 
Fant of an 
= 


Nr 


Mentices u 
Mo ſhall ro 
f out of 1 
lle to the 


A F.1 
bb yprover 
Wſcf guill 
Riding an 


& i fo call 


— — 


medied by appeal to the king 


the ſelſions on 


TX Geo. 2:6 
lite an appeal 
APPEARANCE, 


lpearance will cure a defect in a writ 
le want of 15 days between the teſte 


Cl 
jud nd return | 269 ſ. 102 
et n ohellee apperr, his life ſhall be 


midered as in danger, notwithſtand- 
g any error in the proceſs, becauſe 
tte error is cured by the appearance 


K 285 f. 148. p. 523 f. 8 
197 Whether erroneous proceſs is cured by 
y mearance, if the defendant takes 


nception to the error at the time he 
Pers 427 
Dicotrnuances are ſal ved by an appear- 
. | 428 
Julgment on erroneous proceſs not 
aed by the appearance of the Jurors 

wid, ſ. 108 
what caſes the appearance of the de- 


ei ant on erroneous proceſs ſhall not 
an rve him of any advantage 429 
apf appearance to an une ad- 
| ton cures the defect 275 f. 125 


bit an appearance will not cure the 
Fat of an addition, or a bad addi- 


a ibid. 


jADPRENTICE, 


entices under the age of fifteen 
Mo ſhall rob their maſters are except- 


A TABLE or Principal MarTTERs. 


19, he | 
cal may mend defect in form 63 3 He mult be properiy indicted of 
Eh what caſes the coroner may re- 


82 


APPROVER, - 


i yprover is an offender, confeſſing 
elf guilty, and appealing or im- 
Kling an accomplice in his guilt 


| 293 ch. 24 
i l ſo called becauſe be muſt preve 


7 


9 


his apppeal in every point, to entitle 


Page 18 f. 11  himlelf to a pardon of courſe Page 293 


ch. 24 
treaſon 


— 


feſs the indictment, and be ſworn to 
reveal all the treaſons and felonies: he 
knows, before the coroner enters his 
appeal againſt his accomp-ices in the 
crime he is charged with, being at 
the time of the appeal within the rea'm 

| 294 
A peer of the realm cannot be an ap- 
praver-:-..--: {. 3 
5 A perſon attainted or outlawed canno 
approve . ſ. 4 
Nor an 1deot, or deaf and dumb per- 
ſon, or one nom compos, nor an in ant 
wanting diſcretion $8 


approver BY. 

8 But it ſeems a woman, or an infant who 
poſſeſſes ſufficient diſcretion, may ap- 
rove ; 1. 6 
one ſhall be admitted to approve, 
without firſt confeſſing the crime in the 
indictment 2905 
10 Quere if one found guilty can be an 
approver 


9 
11 The court is not bound right to ad- 


mit any one to approve ibid. 
12 No perſon indicted unleſs for treaſon 
or felony can be an approver ſ. 10 
13 And he muſt be indicted, to enable 
the court to give judgment againſt him 
if his appeal be falſe ſ. 17 
14 A perſon indicted and appealed for the 
ſame felony, ſhall not be admitted an 
approver.— Nor can a perſon appealed 
only, and not indicted, be an N 
*˙2 


Aout of 12 Ann. c. 7, which ouſts 15 The appellee of an approver cannot 
rzy from ſtealing in a dwelling-| become an approver himſelf 
Ink to the amount of 405. 491 ſ. 66 16 No perſon can be approved, but of the 


1 13 
very crime contained in the indictment 

i | 296 

17 But, being bound to diſcloſe all the 


treaſons and felontes he knows, his 
accuſation of other crimes is a ground 


» a» — ? 
to proſecute the perſons he accuſes; 


but not to put them on their trials ibid, 
18 A man may approve any perſon, with 
in the realm, whether in the jame or a 
foreign 


or felony; and in priſon; he muſt con- 


A perſon in holy orders cannot he an 


— 
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rovided he be named 
ere he dwells 


Page 296 f. 15 


foreign county, 
of the county d 


19 But if no ſuch perſons exiſt, or are 


within the realm, or perhaps in the very 
county named in the appeal, the ap- 
pProver ſhall be hanged 5 
20 A man may be admitted an approver 
before any juſtices who have power to 
aſſign a coroner ſ. 16 
a1 As the king's bench, gaol-delivery, 
and juſtices in eyre; but quere as to 
juſtices of oper and terminer ibid. 
22 Neither a court baron, nor juſtices of 
peace, nor any other ſpecial juſtices, 
can receive the appeal of an approver 
unleſs their commiſſion extend to it 

| | es 

23 And quere if the lord high ſteward of 
England can receive ſuch an appeal 297 
24 On tlie confeſſion of an indictment of 
treaſon or felony, the court may in their 
diſcretion either award execution, or 

_ reſpite the convict till he prove his ap- 
cal f. 17 
25 If the court admit an approver, they 
hal! aſſign him a coroner to take his 


appeal, and to /wear him to diſcover] 


all the treaſons and felonies he knows 
ſ. 18 
26 The court ought alſo to limit the 
proof of his er to a certain number 
of days: — and guere if his wages of a 
penny a day ſhall 
terval ſ. 19 
27 During the time limited he ought to 
be at liberty and out of priſon; for he 
may diſavow an appeal obtained by 
dareſs or extortion; but if ſuch an al- 
legation be found againſt him either b 
the coroner, or by an inqueſt, he ſhall 
be hanged | ſ. 20 
28 If he fail to make his appeal before 
the coroner, on any one of the days 
limited, or make the leaſt variation in 
repeating it to the court, on ſuch de- 
fault being recorded, the approver ſhall 
be hanged | 1. 24 
29 The coroner may award proceſs to 
the ſheriff againſt any appellee in the 
ſame county ;—but quere if he can 
award the exigent 1.4 
30 The king's bench or juſtices in eyre, 
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be allowed in the in- 


award outlaw ry or any other 1 4 


againſt appellees in any count 


a 
Ceis 


| 3 PEE Page 1 h indie 
31 And juſtices of 1 * bw to h 
the ſame to appreliend and try the ese 


but perhaps they cannot award « 
1510 
5 IR 341, 
32 The appellee may either put him 
upon his country, or wage battle w 
the approver 
33 If there be never ſo many appell 
the approver muſt fight them all (M 
34, But if there be ſeveral approvers, 
one only be vanquiſhed, they ſhall 
be condemned 
35 Quere if the appeal ſhall be 8 
againſt the other appellees 
36 The king's pardon to either p 
pending the appeal, deſtroys the 
provement, and the appellee ſhal 
diſcharged ſ 
37 Clergy is allowable, according to 
nature of the offence as well upe 
conviction by appeal, as by indi 


i lat to 3 
lawry in a foreign county quty 
Ln indié 
ane count 
ſhe princi 
ws Indic: 
for that is 


The char 
ad po"tt 
bl; for it 
min an 


gument, 


ARMS. 


38 If an approver convict all the 
pellees, the king ex merits ja 
ought to pardon as 16 Bis life, and 
him his wages (vide No, 26.) © 
39 But quere if he ought not to be t 
ported 
40 By 5 Hen, 4. c. 2, whoever fol 
a charter of pardon for an appr. 
ſhall have his own name inſerted t 
in, an if the approver become a i 
again, the ſuitor for the pardon 
forfeit 100 /, | 


lbited fro 
unting of 


4 


| challenge 
le array or 
Jy have ap 


KAIGNM, 


APOTHECARY, 


By 6 Will. 3. c. 4. apothecaries 
have ſerved a regular apprenticeſtiſ 
exempted from terving the office o 
ſable in the places where they lis 
carry on their art 101 


cently, | 
a indictme 
a appeal ce 
Jar and da 

lpaſed 
kit the cor 
und to ſuf 
Uthe indi 
Ring 
by 3 Hen. 7. 

ed to tr 
"Mmaaupht 


ARBITRAMENT,. 


Is a good bar to an appeal 
. ARGS 


4 
yl 


K 7 


A TABLE or Princirar MaTuiss. 


| ARGUMEN T. 


b inch ments it is the ſtrict rule of 
ww to have the ſubſtance of the fact 
preſſed with preciſe .certainty, and 
{ot to admit any argumentative Cer- 

| Page 261 


quit | : 10.20 
Flament againſt an acceſſary in 5 


e county ought expreſsly to recite that 
the principal did, and not barely that he 
un indicted for, the felony in another; 
fe that is only argument 
| | 458 f. 51 
The charge in an indictment. muſt be 
ad poſitively, and not by way of rect- 
dl; forit;is a rule that nothing mate- 
win an indictment ſhall be taken by 
gument, intendment, or implication | 
| | 323,324 


ARMS.—Cor/table and Marſpal. 


yz Rich. 2. c. 2. the conſtable ſhall 
bare cognizance of contracts touching 
leds of arms done out of the realm 
be, 5 141. 

The conſtable and marſhal ſhall be pro- 
bbited from proceeding to puniſh the 
pnting of coats of arms, &c. 16 1.8 


A RR 1 


bthallenge can be taken either to the 
le array or to the polls, unleſs a full 
rj have appeared 579 


KAGNMEN'T.—Vide Principal and 
Acceſſary, 


cently, no man was arraigned upon 
a nditment for an offence for which 
0 Ng be brought, until the 
14 and day for bringing the appeal 
"a ket WR + 
bit the court was not emptorily 
nd to ſuſpend the arraignment up- 
tte indictment, except for ſpecial 


Rong 6 
165 307, 43 
y Hen, 7. c. 1. the juſtices are or- 


mited for the appeal is not expired 
: Page 436 (N) i 
4 Every priſoner x5: his arrajonment 
onght to be uſed with gentleneſs and 
humanity z and not be brought to the 
bar under any terror but that incidental 
to his condition 436 f. 1 
His hands ſhould not be tied; nor his 
feet fettered except for neceſſary ſecu- 
rity, nor ſhould he ſuffer any mark of 
jgnominy or reproach ibid. 
6 And in this privilege the law makes no 
diſtinQtion between clerks and laymen 
1 
7 But a diſtinction has been made, 2 
ſpecting this freedom, between the time 
of arraignment and the time of trial 
ibid. (N) 2 
3 The holding up of the hand is a mere 
ceremony intended only toindentify the 
7 and may be diſpenſed with; 
or if the priſoner do not deny his 
identity, it is ſufficient 2 
9 This ceremony is not required in the 
caſe of a PEER (N) 3 
10 By 37 Edw. 3. e. 15. every arraign- 
ment on an indictment muſt be in Eng- 
liſh | f. 
11 Appeals not conſidered as within this 
act - tid, 


12 But by 4 Geo. 2. c. 26. all proceed- 


ings muſt be in Engliſh ibid. + 
13 An appeal in the king's bench ought 
to be arraigned on the plea ſide, unleſs 
it came in by certicrari, and then on 
the Crown. fide ſ. 4 
14 An appellee ſhall not be arraigned on 
the count when the writ is abated ſ. 5 
i5 But if the writ be good, he mayin ma- 
ny caſes (vide ch. 23. ſect. 6. to 14.) 
be arraigned on the count at ie ſuit of 
the king | | 438 
16 An attainder of high treaſon has been 
reverſed (inter alia) for the omiſſion of 
an arraignment ſ. 6. 
17 And in all the precedents an arraign- 
ment appears upon the face of the re- 
cord ibid. 
18 And it is ſafeſt to expreſs it in every 
record of attainder by condemnation, 


either by confeſſion, verdict, or ſtanding 


— 


el to try an indictment of murder 
"naſkughter, although the time 11- 


mute ibid. 
19 In attainders upon an appeal, the ar- 


raignment 
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26 How a priſoner ſhall be arraigned for 


27 Whether a man may be arraigned on 


2 Every perſon preſent at a felony, or a 


A TABLE or PRI 


maignment does not conſtantly appear 4 And all perſons, though rot 


upon the records Page 438 1. 6. 


20 An appeal ofprobbery at the ſuft of 


ſeveral, the appellee avas ſeverally ar- 
taigned and tried on each appeal, in 
order to entitle the different appellants 

to a reſtitution of their goods ſ. 7 
21 Anda perſon charged with ſeveral 
indictments of robbery, at the proſe- 
cution of ſeveral perſons, may. be ſe ve- 

' rally arraigned and tried on each in- 
dictment; becauſe by 21 Hen. 8. c. 


11. each is entitled to reſtitution on] 


conviction, &c, ibid. 
22 Every perſon attainted of robbery at 
the ſuit of one perſon may be arraigned 
and tried at the ſuit of another if 
ſuch ſuit were commenced before the 


tices upon. the arraignment of great 
offenders 
breaking of priſon. 219 
an indictment while an appeal 1s de- 
pending 
28 For the arraignment of the principal| 


and acceffary, vide p. 45 2, — and ſee 


geceſſary No. 87, &c. &c. 


ARRES TS. ide Hue and Cry. | 


Waichmen, Warrant. 


ARRESTS FOR CRIMES, BY 
14185. 12 


1 Or 


\ PREVYATE PERSONS, 


dangerous wound, is bound to appre- 
hend the. offender, gn pain of im- 
prifonment * | 
On default, the town where it happens, 
or hundred if ont of a town, ſhall be 


115. £ x4 


xerpar, Mares. 
mcence 
Any one n 


are bound to attend the hye an er WhOIT 
to apprehend the offenders //;4 omittin 
And Cry ) Poge 116 ling any a 
5 Officers are bound by duty to: Anger the 
hend offenders 5 f ill 
| 8 : Wo him Cl 
6 And every private perſon is bo Thus any 
aſſiſt an officer demanding his hebe in inf 
take a felon, to ſuppreſs an ag 47 | 
to apprehend the affrayers Mix ER 
7 OF ARRESTS FOR REASON t I private 
LONY BY PRIVATE PERSON! & the bare 
SUSPICION : 1s over 
8 Common fame; living an idle Tet it is 
keeping bad company; ſuch ci A a nie 
tances as induce a, preſumptiſi , and t: 


guilt; betraying a conſciouſng 


guilt ; ſuffering purſuit upon hu N priv: 


attainder. Sed ONE ibid,j cru, are ſufficient grounds of ſuſſ for offe: 

23 BPuere if a priſoner before his attain-| to juſtify the arreſt of an innocen ws and p 
der ſhall anſwer to divers appeals off fon for felony . 8 

death and rape, in the ſame manner asj9 But this ſuſpicion muſt be ori, any per 

of robbery. ſ. 8.] and not ariſe from the communi 3;can ©; 

24 Wherever an appellee is arraigned} of any other man's ſuſpicion 120% hs to req 

upon an appeal at the ſuit of the king, ſio But conſtables are jx/ifhe-d in arr chat caſe 

he may plead a pardon, as upon an} a man upon a given charge of f. pirate pert 

arraignment on indictment 3ob f. 13] although eventually it appears Reward 

25 Anciently the king fat with the juſ-| lony was committed va TRI 


11 And by a private perſon the arr 
an innocent perſon is juſtifiable 
hue and cry 12, 121) 
2 So alſo one who onlyattempts ! 
or who only dangerouſly wounds 
be arreſted upon hue and cry, t 
theſe are no felonies 

13. And 4 fertiri a private perſo 
arreſt an innocent man on 2 
from a juſtice - _ 

14 To julify the arreſt of an inn 
perſon, the party muſt ſtew in p 
ing that the ſuſpicion aroſe from hit 


Merever ſy 
Uhy a priv 
led by an 
manner wv 
Watchmen, 
fat, Wi 
Ker do paſs 
neſted till x 
v ſuſpicior 
or ctherw 
b the (her 


and ſt forth the cauſe of the ſuſpi / diſobej 
and that the crime for which he ay be levi 
the arreſt was in fa? committed wich arreſtr 


15 But if he have ſeveral cauſcs, he 
alledge them all under au rt ons TAB. 
0 ame po 
MOM, as a 


16 And when the petſon arreſted a 
e chief diff 


did the fact, that fact alone 


alledged in juſtification R [as greatei 
17 But by 24 Geo. 2. c. 44. offcer e from 
are allowed to plead the general liver his 


amerced, both by common law and 


the fiat, V/incheſter 115, 146 


1 — —— — 


and to give the ſpecial juttifcang 
| erich 


A TABTIE Or PR 


gence | 
SE may lawfully lay hold on an- 


r whom he ſhall ſee upon the point 
omitting A treaſon or felony, or 
ki any act which would manifeſtl) 
Unger the life of another, and de- 
him till the danger ſubſides J. 19 
i any one may ſeize a perſon ex- 
ng an infant in the ſtreets, &c. ibid. 
urs T BY PRIVATE PERSONS 
LL INFERIOR OFFENCES . 20 
private perſon can arreſt another 
te bare breach of the peace after 
j$ Over : : 122 
Met it is ſaid, any one may appre- 


kit, and take him before a Juſtice 
iid. 


ws and prejudicial to the public 
ibid. 


warrant of a juſtice, authoriſed by 
ly to require ſuch execution ſ. 21 
what caſes the arreſts of offenders 
pirate perſons are rewarded by law. 
We Reward 122 to 128 
urs Ts BY PUBLIC OFFICERS 

| 128 c. 13 
ſerever ſuch arreſt may be juſti- 
ty a private perſon, it may be 
led by an officer 129 
anner watchmen are appointed. 
Puatchmen, - 129, 130 


xr do paſs by the watch he ſhall 
teſted till morning 129 1.5 
to ſuſpicion be found, he ſhall go 
or ctherwiſe he ſhall be deliver- 
b the ſheriff, until acquitted by 
| id, 
key diſobey the arreſt, hue and 
Jay be levied until they are taken; 
dich arreſtment none ſhall be pu- 
| | | 130 
ons ABLE in general has mere- 
* ſame power to arreſt another 
ny, as a private perion A, 
e chief difference is, that a con- 
han greater authority to demand 
Me from others; and that he 


Hage 121 (N) (d)| 


ad a night-walker, or notorious 


ball private perſons may juflify an 


u for offences in like manner ſcan- 


any perſon may juſtify executing| 


tat. Wincheſter, c. 4. if 2 


INCI AL MATTERS. 


as 2 private perſon muſt his to the con- 
table , Page 139 
36 A conſtable,” on view, has autherity 
to arreſt affrayers, and detain them till 
they find ſurety z but a private perſon 
can only ſtay the afiray till the heat is 
over : 18 
31 Rut of offences out of view, the pow- 


ſeem the ſame; for it is clear that a 
conſtable cannot juſtify ſuch an arreſt, 
without a warrant from a juſtice.— 
Quere dide No. 10. 1 
32 And an unlawful atreft by a conſtable 
without a warrant cannot be made good 
by taking out a war rant afterwards ſ. g 
33 A man once arreſted by a conſtable, 
on warrant, who is freed upon a pro- 
miſe to return, &c. cannot be retaken 
upon the ſame warrant 131 
34 But if he ſurrender, the conſtable, 
may take him before the juſtice in 
purſuance of the warrant ibid. 
35 A conſtable cannot juſtify any arreſt 
by force of a warrant which expreſsly 
appears to be for an offence of which 
the juſtice had no juriſdiction 1bid. 
| . f. 10 
36 Nor can he take the party to him at 
a place out of the county for which he 
is juſtice 
37 But he ought to execute a general 
warrant, for he muſt preſume he juſ- 
tice to have juriſdiction ibid. 
38 TRE CasE OT GENERAL Wak- 
RANTS 5 
Conſtables being bound to nod the Jaw, 
quere if they ought now to execute 
a general warrant—for they are 'not 
juſtified in ſo doing 131 (N) 2 
39 And quere if a conſtable can juſtify 
the execution of a general warrant 7s 
ſearch fer flolen gaods; for ſuch war- 
rant is illegal on the face of it 132 
40 A juſtice cannot legally grant a blank 
warrant for the arreſt of 2 /ingle perſon, 
leaving it to the party to fill up ibid. 
41 But any conſtable, or even private 


felony or other miſdemeanor, within 
his juriſdiction, whether the perſon 


liver his priſoner to a juſtice, 


be innocent or guilty, or whether he be 
| indicted 
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ibid. 


perſon, may execute the warrant of a 
juſtice to arreſt a particular perſon for 
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56 By parol, where any perſon is Fey | 


2 


24 Geo. 2. c. 44 at all events indem- 


50 Therefore a warrant to apprehend 4 


perſons guilty of a crime therein ſpeci- 
fed, will not juſtify the officer who 


acts under it, wide No. 38. ibid. (N) ng 
51 How the officer ſhall avail himſelf of a 


© plea in juſtification ibid, 
52 As to ARRESTS BY BAILIFFS o- 
tons, it is enacted by ſtatute of Win 
cheſter c. 4. that they ſhall make en- 
quiry aqua: 
© picious, perſons, and do right therein 
13 


| | 4] 
e3-And by this ſtatute bailiffs may arreſt 


and detain ſz/pe-Zed perſons until they 
give an account of themſelves ibid. 
54 Jos riers or THE Peact have the 
ſame power to arreſt as pri vate per ſons, 
and other inferior oficers . 
55 Juſtices may command an arreſt either 
hy parol or by warrant ibid, 


A Tanux or Prrncrvar, Matzens, 


the inhabitants for ſuſ- |. 


Pl 


indicted or not Page 1321. 11 | * preſence, or ſhall he en yy, t! 
42 For the j uſtice muſt be aniwerable for | / 15 his en 28 5581 4 
the conſequence | bid. fei. 16. Pore h 
43 It has been the modern practice to 57 A warrant may be granted be ex 

make out warrants on the ſuſpicion of Juſtice for treaſon, ,felons, 2 ſuſuant 
> felony, before any indictment pang or any other offence again(! th Jo ons 

3 a 6 uuns, un 
44 This practice countenanced by i & 2 58 So where a ſtatute gives a im 3 com! 
| Philip & Mary, c. 13. and 2 & 3 Ph. riſdition, it gel impo 1 

& Mary, c. 10. 10. to iſſue a warrant 5 hut flo 
45 The ancient opinion, that a juſtice 59 And hy uncontrouled pra whaty in 
could not grant a warrant till an in- juice may iſſue a warrant wi party 

- _ diQtment was found, contradicted by | juriſdiction is given to the ſeſi Nome 
Conſtant experience - ibid. to two juſtices - Por the « 
46. And a warrant before indictment found 60 But a juſtice cannot juſtify (fi: war: 
is a good juſtification to the officer; and | general warrant to ſearch all um wi 
the old caſes to the contrary do not ho ſes for ſtolen goods 71 filſche 

_ warrant the concluſion. 13361 And a general warrant from lich it u 
47 And the juſtice who grants it, if he | tary of fate to ſearch for, a an ar 

did it maliciouſſy of his ow] head, & c. all papers, &c. in the caſe of n 2 c2/ 

is able to an action by the perſon in- illegal and void 1 

jur ed ibid. 62 The evidence on which en a « 
48 It is n*t politic that the officer ſhould | . ought alone to be granted (V/ dancer) 
he liable for executing a warrant, he is | rants ) 3 l pon a w 

bound to obey, unleſs it appeared that | 63 The form in which a warrant Wi! year 

the juſtice had no juriſdiction ibid. be made 7514. ſ. * 
49 And 2 warrant Properly penned (even | 64 A hailiff or conſtable, kno Uhon a 0 

though the magiſtrate who iſſues it] ficers within their precinct, u in ar 
. © ſhould exceed his juriſdiction) will by] ſhew their warrant to the party Uhon the \ 


though he demand a fight of ic "ng a fo 


65 But every perſon mating 
ought to make the party Ad 
with the ſubſtance of their w: 


66 But all private perſons, an 


gol an actual breach of the peace in his 


not known, and out of their | a felo! 
muſt ſhew their warrants if d Found, 
; | | able or pi 
67 By 27 Geo. 2. c. 20. the 
executing the warrant of a ju Te an 7 
the levying any penalts, foall le view © 
fame to the perſon whoſe 8 
to be diſtrained, and ſuffer WW Where tl 
be taken * in a ho 
68 If a warrant be directed to uin every 
he may depute another to areſt 
arreſt ; but all others muſt 6 N 38 4 
perſonally, but may take ail "ph rec 
69 If a warrant be directed te Wicer can 
fables, none can execute it 0 from 
precin&, but if it be directed bm 


u, the conſtable ma execute it 


n where within the Juriſdition of 


te juſtice Page 136 f. 30 
be execution of a warrant mult be 
br (want to the directions of it ſ. 31 


hers, unleſs he firſt ſignify the cau 
ks coming, and require admittance 
| „ 1238 Cc 14 
bur no preciſe form of words is ne- 
Ey in this notice, it is ſufficient if 
& party be ſatisfied the officer does 
come as a mere tteſpaſſer ibid. (N) i 
Fir the officer, it is ſufficient that he 
p2 warrant; for the validity of it as 
him will not depend upon the truth 
k falſchood of the information on 
lich it was granted ibid. 
ba an atreſt, doors may be broke open 
on a capias grounded on an Po 
jent . 3 
Upon a capzas from the king's bench 
chancery ibid. 
Upon a warrant from a juſtice to com- 
appearance for good behaviour 
5 PD © ibid. 
Upon a capias utlagatum, or capias 
fue in any action whatſoever ſ. 4 
Upon the warrant of a juſtice for the 
ing a forfeiture in execution of a 
ment qui tam ä 138, 139 
0 doors may be broke open where 
ſreible entry or detaifſer is either 
nd by inquiſition before juſtices, or 
Feats upon view 130, 1.6 
where ane is known to have com- 
ed a felony, and given a danger- 
wound, and is purſued either by a 
able or private perſon without war- 


1 7 
fre an affray is made in a houſe 
view or hearing of a conſtable 
| ä ſ. 8 
here the affrayers fly and take 


ir in a houſe ibid. 
«11 every caſe of an eſcape after 
arreſt ibid. 


By 3 & 4 Jac. 1. f. 35. for arreſting 
kopi recuſant excommunicated 


3 | ſ. 9 
dficer cannot break open doors on 


A *. 


\ 


A Tanrr or Pancieat MATTERS. 


| tain oaths ordained by ſtatute 

CR cus Nee 139 f. 16 
86 But if the officer enter into any houſe 
| to ſerve ſuch a warrant, and the doors 
be locked upon him, his friends may 


FNo one can juſtify breaking open] break them open to ſet him at liberty 
ſp one can juſtify ogy” TI xr 


87 In what caſes juſtices of the peace may 
"nes perſons of evil fame 46 ſ. 728 
88 Of the offence of a ſtranger in forcibly 
| freeing another from an arreſt 209 
| s ch. 21 

89 Any judge of record may diſcharge 
a perſon arreſted in the face of the 
court Ls | 6. ſ. 18 
go How far perſons attending courts of 
Juſtice are privileged from arreſts 5.6 
g1 How warrants ſhall be indorſed for 
the purpoſe of making an arreſt in a 
foreign count 55 


ARRESTING AND AVOIDING 
JUDGMENT. | 


1 No confeſſion ſhall preclude any ex- 
ception in arreſt of judgment for faults 
apparent on tlie record 470 f. 4 

2 The court is bound ex officio to take 
notice of ſuck faults ibid. 

3 Any one as amicus curiæ may inform 
the court of them ibid, 

4 By 7 Will. 3. c. 3: in high treaſon, 

or miſpriſion thereof, no miſwriting, 

—_— falſe or improper Latin, 

ſhall, after conviction, be any cauſe to 

arreſt the judgment 367 f. 147 

5 In what manner judgment of outlawry 
may be avoided by plea without bring- 
in a writ of error | 65 

6 A conviction of felony whereon the 

party hath had his clergy, may be diſ- 

charged by an exception to the indict- 
ment — | Ihbid. 

7 How judgment may he avoided with- 

out writ of errot for matters de hors 

the record = 15:05 B68 

8 The purcliaſer of the land of one who 

is afterwards outlawed or condemned 

by confeſſion for felony, may falſify 
the record both as to the offence itſelf 
and the time when committed ibid. 


NL U 


an to come before him to take cer- 


from a juſtice, to require 


6 A judgment given without juriſdiction 
„ may 
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may be falſi fed without writ t of error 

Page 652 
10 An attainder of treaſon or felony par- g 
doned, may be falſifed either by the 


11 Letters patent to reverſe an attainder 
are void unlefs c.nfirmed by parlia- 
ment 

12 Outlawry of treaſon or felony. might 


| 


was in prilans or in the ling $ _ 
; 204 
1 3 But no outlawry can be avoided for 
.any other crime for any matter of fact 
ibid. 
14 By 26 Hen. 8. e. 
treaſon againſt one 22 — ſhall be 
good, and upon appearing within one 
year the party may traverſe it 653 
1 15 Outlawry may be avoided, upon copias|1 
utlagatum for miſnomer, or want of | 
addition, &c. &c. ibia. 
16 The reverſal of the attainder of the 


acceſlary ibid. 
17 How an attainder- may be reverſed by 
_. writ of error (wide' Afainder) ibid. 
18 If an outlawry for treaſon or felony 
the indictment ibid. 
that and the execution ſhall be w_— 

| id 
20 On reverſing the outlawry the party| 
may enter on the king's patentee of his 


2 Hf a 
a particular houſe, and by burning it 
he alſo burn a other houſe, the com- 
mander may be indicted as an acceſſary 
to arſon for the ſubſequent nn 

21 8 
4 But not if the command lie to burn 
the houſe of A. and he burn the houſe 
of B. except he miſtook the houſe of 


"A Tas or PRINCIPAL Marzzxs. 


I 


-  -convict or his heir without plea 510, | 


1 24. 


he avoided 4 plea, that the defendant] ARTICULI SUPER CHART 


outlawry for 


principal ipſo facto reverſes that of the 


be reverſed, the party ſhall plead: to] 
39 If the judgment be erroneous, b.th] 


Na without 2 25. out a ſcire faciall 


| tid. : 
. % ” | £ ; 1 
ARSON, 
* ; The appeal of arſon is n obfoleteſ a 
256 1, 73 


erſon command another to burn]. 


4 Arſon cannot be hailed by 1 3 
made ag 


N ſtatutes which ouſt Fes wnte, 

_ clergy, the crime of arſon i is 0 above 
45 end 01 
6 But the offence of arſon i is now peed conf 
ö dee from N go tare pe 
5 95 . y with 
lices of a 
| | Farers, er gaols 
| on for th 
How far it authoriſes the coronq . Hen. 5 
the county to take notice of N commi 
done within che verge 15 knces agai 
1 Judges 0 
tr this offi 
ASSAULT. —-Vide + or ofa de my [ 
ce Ot 11 
1 An aſſault and battery i is inquielivery 

in the ſheriff's torn 10088 25 Edw. 

2 By Ir Ge . 2. c. 26 to aſſault, by award 


wound * perſons, contrary query 


proviſions o __ 2. c. 23. i, and 
portation for ſeven years uſtices 
3 How juſtices ſhall conduct them s all th. 
om being aſſaultc 52 elivery 
5 | = :5 Edw. 
| ET EE, n plaint, m 
| ASSENT. ght again 


| hers and « 
In what. caſes, and in what E 2 ; Juries 
is required to be _ to mn! | 


. party'a: principal 1 in felony 
- ASSIZES.---Vide Courts 


ASSEZE and NIST PRIU 


termine, 
aud the 
RIS, conſpii 
020 Edw. 3 


* - 
* 


R commiſſic 
1 The power of juſtices of aſſae iſ" and com 
| minal matters, depends who Edw. 3 
1 _ | termine t 
27 Edw, I. c. 3. juſtices . 
8 the aſſizes taken ſhall re by 38 Edi 
together if they be lay; if one Inquire of 
be a clerk, then the molt but only 


knights of the ſhire aſſocia 
king's writ, with the lay juſti 
deliver the gaols, &c. in thi 
they had been bef re deliverec 
quire if the ſheriffs have i 
admitted any to bail 

3 By 2 Edw. 3. c. 2. 1 


32 Hen. g. 
van circuit 
u their circi 
+ Poclamat! 


*. * 47 K 21 


ute. 5 Page 51, 

above ſtatutes have been Conftrged 
atend only to felony z- but this is a 
ed conſtruction, and juſtices of aſ- 
hure power over both treaſon and 
wy with juſtices of gaol=delivery 


fices of aſſize, being laymen, may 
er gaols whthout any ſpecial com- 
11 that purpoſe 1 
J Hen. 5. c. 7. they ſhall have pow- 
jy commiſſion to hear and determine 
knces againſt the coin 9 
judges of aſſize their juriſdiction 
kr this offence is by virtue of the 
Fs commiſſion 5 but they have cog- 
knce of it without, as ; juſtices of 
[delivery ay 

$$ Edw. 1. c. 10. juſtices of aſſize 
Y award pour into any foreign 
ſity againſt perſons appealed by ap- 
etz, and proceed againft them ſ. 8 
"Juſtices of aſſize may be ſaid to 
s all the authority of juſtices o 
delivery 0 39, 40 
28 Edw, 1. c. 10. judges of aſſize 
n plaint, may award inqueſts, and 
ght "againſt conſpirators, falſe in- 
ders and evil procurers of dozens, 
1 juries and inqueſts ſ. 10 
[4 Edw. 3. c. 11. Whenever they 
With prius they ſhall enquire, hear, 
lktermine, both at the ſuit of the 
and the party, of maintainers, 
kts, conſpirators, &c. ibid. 
20 Edw. 3. c. 6. ſuch juſtices ſhall 
| commiſſion to enquire of main- 
6 and common embracerors ibid. 


termine the offence of any juror, 
KO | 1. 11 
thy 38 Edw. z. c. 12. no juſtices 
Inquire of officer of the ſaid of- 


1. 12 
[2 Hen, g. c. . juſtices of aſſize 
eh circuit ſhall, in every county 
their circuits, twice a- year cauſe 
u proclamation againſt unlawful 
"ice, champerty, embracery, 


| „ 13 
© Edw. 3. c. 6. they ſhall have 


380 


5 Edw. 3. c. 10, they may inquire 


t but only at the ſuit of the party| 


. 


A Taprx or Paincirat Marrzxs. 
made againſt the f orm of the above] 


commiſſions to enquire of ſheriffs, ef- 
miniſters, e. 
17 By 23 Hen. 6. c. 10. they are autho- 
riſed to determine of office without 
ſpecial commiſſion, of and upon all ſne- 
riffs, under-ſheriffs, clerks bailiffs, 
gaolers, coroners, ſtewards, bailiffs of 
franchrſes, officers and other miniſters, 
as to matters of arreſt and taking bail 
5 $4 
18 By 1 Hen. 8. c. 7. juſtices of alley 
have juriſdiction, as well by examina- 
tion as 
not taking inqueſt without fee ſuper 
viſum capias. „ 
19 By 14 Hen. 6. c. 2. juſtices before 
whom inqueſts and juries ſhall be taken 
by mii prius, ſhall have power in all 
caſes of treaſon and felony to give 
judgment of acquittal or attainder, and 
to award execution, | L457 
20 On nonſuit in appeal the juſtices can- 
not arraign the appellee at the ſuit of 
the king g Mö CREE. 
21 But on the acquittal of the appellee, 
ſuch juſtices have power to enquire of 
the abettors, &c. &c. 41, 42 
22 By 8 Rich. 2. c. 2. no man ſhall be 
juſtice of aſſizes, or of the common de- 


ſ. 19 

23 By 33 Hen. 8. c. 24. no man ſhall 
he juſtice of aſſize in the county where 
he was born or doth inhabit, on pain 
of 1007. ; but this ſtall not extend to 
the inferior officers 
24 By 12 Geo. 2. c. 27. this penalty and 
reſtriction, as to the offices of juſtices 
of oyer and terminer and gaol- delivery, 
are repealed. „ 
25 By 19 Geo. 3. c. 74. the . 
the juſtices upon the circuits ſhall be 
conſtrued to be both within the city 
town, &c. and within the county of. 
ſuch city, town, &c. 1. 23 


ASSOCIATION. 


1. By 1 Ann. c. 8. no commiſſion of aſ- 
ſociaticn, &c. &c. ſhall be determined 


| by the death of any king and queen, 
a E FI but 


cheators, bailiffs of franchiſes, and their 


reſentment, over coroners for 


liverance of gaols, in his own county 


ſ. 20 
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1 
dut _ hall continue in force for ſix 
months, unleſs ſooner determined by 
„„ Fa8e A 


the ſuccefſor 
2 Commiſſions of aſſociation frequently 
called writs | 
3 The manner in which juſtices may be 


' aſſociated, and the nature of the com- 


* miſfian for that purpoſe. | 25 
4 The king can grant but one patent of 
aſſociation to one commiſſion = 


ATTACHME NT. 


An a tachment is a proceſs from a court 
of record, awarded by the difcrcticn 


of the juſtices upon a bare ſuggeſtion, 


or their own knowledge 213 ch. 22 
It it properly grantable in caſes of con- 
tempts, againſt which all courts cf re- 
cord, but mote eſpecially thoſe of Weſt- 
minſter Hall, and above all the court 
of king's bench, may proceed in a ſum- 
mary manner ibid. . 1 

3 The contempt being eſtabliſhed by 
affidavit; the court will make a rule 
for him to ſhew cauſe why an attach- 
ment ſhould not tſſue; or if the oll ence 
be exorbitant and apparent, the court 
will grant the writ in the firſt inſtance 
wh © EA 214 
4 Every one againſt whom an attach- 
ment is granted muſt appear perſonally 
in court | - this, 
5 And on appearance, if the. party be 

| evidently guilty, the court will gene- 
rally commit him immediately to an- 
ſwer interrogatories SER. 

6 Otherwiſe they will allow him toenter 
into recognizance fur that purpoſe ibid. 
7 The practice of the court: upon this 
coccaſion ib 
8 All courts of record have a kind of diſ- 
cretionary power over all abuſes by 
their own officers, and may grant at- 
tachment againſt them for any corrupt 
practice | 215 {i 2 

9 As againft a ſheriff for not ſerving a 
_ writ unlefs paid an unreaſonable gra- 
tuity from the plaintiff 20 
to Or receive a bribe from the defen- 
dant | 3 21d. 
11 Or give him notice to remove his 


| 


20 21 


ita] 


12 The court of king's bench has a 
neral ſuperintendency over all cri 
what'oever, but in contempts it le 
each court to puniſh by attachi 
7 PT Page 21 
13 But if the negligence, &c, does 
appear wilful, the courts will leave 
| party to the ordinary remedy 

14 The mode of obtaining that ren 


r for 
Wents w. 
or n 


[But the 
rng : 
kt what 
wetion 
atances 
er gran! 
pts 
[what « 
nl an 


15 The court will orh an attach 
againſt ſheri or bai, &c. fur a 
; preſſive practice in executing a 


16 Inſtances in which the court will g 
attachment upon this ground 


17 So alſo an attachment may he me 2 
for againſt a ſheriff or haiti: & TY 
not executing a writ effeQuaily | C 

18 As if he levies the money and ke ; . : 
in h's own hands and emhezz'c it aa 

19 By what proceſs the ſucriſſ fa I'M 

[ forced to return the -writ, and pa ibable | 


money, &c, 


20 The eourt may grant attach . 
againſt a ſheri?}, ns for makil they 
fal ſe return to a writ * d 4% 
21 As where he returns /anguidus \ 4 hatl 
| the defendant is in health e 
22 In what caſes an attachment 288 1 17 ; 
the ſheriif ſhall be directed to th. "© 
. roner "© _ 
23 If the coroner make no return 0 * 


attachment, the court will grant : 
tachment in the firſt inſtance ag 
the ccroner, directed to ejifors 


l what cat 
ftichmen 
ken, whe 
lable to 


24 Attachment may be granted ar 


attornies for appearing to a ſuit wi Munces 
* „ 21 ante n 
25 But if they have a warrant y« . 


not record it till judgment, the 


will hardly grant attachment 1 bY 8 
26 Penalties impoſed by ſtatute 0 3 ; 
tornies for not- recording the wa ment g 


auth 
21 
27 Attachments may alſo be 8 
againſt atfornies after a rule "i 
injuſtice towards their clients, 
protracting. ſuits by little ſhifts a 


and for appearing without 
ATT 


1 01 atair 


© perſon or effects in order to avoid the 


FA ef ho writ l 


2 


vices, &c. 2 
eren att 
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br for refuſing to deliver up their 

Gents writings (unleſs detained for his 

Hor money received to their uſe 
1 Page 218 f. 10 


hat the court will | 
ung any other writings or money 
what he po eſſes in the way of his 
Mellon ihia. 
huunces in which attachmepte have 
ben granted againſt attornies for con- 
pts N 1 ; 218,2 19 
what caſes an attachment ſhall iſſue 
fut an attorney for 4i/Þone/t Practices 
219 f. 11 

l courts of record may proceed by 


kehoent' againſt any of its officers 


| rcfaling to execute its demands 
151d. 1.12 


' * 


þ what caſes inſerior judges art 
wihable by attachment for proceed- 
without ſur 1ction 226 f a 


thy they ſhall be ſo puniſhed for 


ting unjuſtly, opprefevel „ Or 928 
| | 2 


bey ſhall be puniſhed by attachment 
ng to do juſtice 220 f. 27 
Ind for contempts of the ſuperior 
wwe if counſellors are ſubjeR to an 
nent for foul practice 227 f. 30 
ivhat caſes gavlers are puniſhable 
Iitichment £19 
tr, whether ſpiritual or temporal, 
lable to attachment for contempt 
wurt e 
Auces in which attachments have 
Agranted | thid, 
[le mot material inſtances of con- 
wh for which an attachment ſhall 
r (vide Contempts) 
ment 


231 (N) 


ATTAINDER 


"0 attainted of felony or other 


wn crime ſhall not be bailed 153 


| g ſ. 40 
en attainted perſons may be 


not interpoſe re- 


bailed by the king's bench in ſpecial 
caſes, and upon very particular grounds 

| | Pave 175 ſ. 80 
3 An attainder in treaſon or felony while 
it continues in force is a good objection 

_ againſt a plaintift in bar to an appeal 
1 B 

4 The reception of an attainted perſon 
in the ſame county in which he was at- 

| tainted, will make the receiver an ac- 
ceſſary without notice of the attainder 
4511. 33 
If an attainted perſon ſtand mute upon 
the demand why execution ſhould not 


7 
. 13 to 224 f. 24 


be done, his obſtinacy ſhall be diſre- 
garded 2 463 f. 8 


6 In what caſes it ſpall be tried whether 


; , the perſon ſanding mute is the ſame 
h what caſes an attachment may be 
ed againſt jurors K Jurors) 219 


rſon who was before attainted 151d. 
Whether upon an attainder on one ap- 

al, pending another for larceny, an 
inqueſt ſhall be to entitle the appellant 
to reſtitution | . 
8 An attainted perſon is liable to anſwer 
a perſonal action, as if he had not been 
attainted „ ibid. 


5% Whether à perſon attainted of one fe- 


lony, ſhall be forced to plead to a pro- 
ſecution for another, in order to let in 
the trial of the acceſſaries 533, 524 


510 A perſon attainted of treaſon or fe- 


lony cannot become an approver 294 


11 A reverſal of the attainder of — 
principal, zp/o fadte reverſes the attain- 
der of the acceſſary 654 

12 A writ of error to reverſe an attainder 

of treaſon or felony may be brought by 
the executor and heir only 1514. ſ. 10 

13 Before the allowance of the writ the 

ert.rs muſt be aſſigned, and the leave 


228 to 231 
mature and conſequences of an 


of the conrt obtained ibid, 1. 11 
14 There muſt be an expreſs warrant for 
it from the attorney-general 655 
15 In what cafes a ſcire factas is necel- 
ſary 3 tihbid. ſ. 13 
16 An attainder by the common law of 
as much validity as by ſtatute 25d. . 14 
17 The 28 Eliz. c. 2. that no attainder 
of high treaſon ſball be reverſed by 
writ of error, does not extend to attain- 
ders ſince that time ibia. 1.15 


18 A writ of error lies in the king's 
Eo VF 3 bench 
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bench on an attainder before the lord} ig Whoever without bein : 
high ſteward Hage 516, 655 dt e ſhall practiſe ** + perſon 

rg The conſequences of an attainder re-] or being ſo admitted ſhall 8 and 
ſpecting the forfeiture of goods and] name, ſhall forfeit 50 1, &c. P. tr to an 
Chattels, and land (wide Forfeiture). 16 In what caſes attornies may - a 

5 SEES. | ceeded againſt by ent 21 uter' 

ATTAINT.-VJide Jurors, 55 8 N . in either 

| | | TO, | e ain. 

ATTORNEY. | 5 bse tre 

| ” | ATTOR 2 Where an 

1 By 5 Geo. 2. e. 18. no attorney fhall] F N 5 * Rum keond apf 
be capable of being a juſtice of the en 1 The king's attorney excepted ou galt in 
q N | | 20] Hen. 5. C. 4. concerning juſtice: ad it in 
2 By 22 Geo. 2. c. 46, no revſia, el —＋ eee Aperſon 

hehe regularly admitted an attorney, 2 fn what caſes the attorney- genen perſonal ae 

ſhall practiſe at the quarter ſeſſions on] file informations ex effcis (wide | puincip 

| pain of Fol. „„ ac 3571 gunſt a f 

3 And if any attorney ſhall ſuffer another 3 Where the attorney-general ma) Arbich! 
to uſe his name he ſhall incur the like] a nalle proſequi to a qui tam in 

penalty 1. 55 tion, &c. Judgment 

4 No clerk of the peace or his deputy], * bro b.r 
or any under-fheriff or his deputy, ſhall of | Hany. Sec 
act as attorney at the quarter ſeſſions] AVERMEN T dutrcfors 

on like penalty 67 ſ. 56 I | EN . leaks the | 

A ſworn attorney may be diſcharged|t No averment ſhall be allowed [ln attain 
from the office of conſtable by writ off a record Rurder is 
privilege : 99 ſ. 3902 A material part of an indictme u ; Hen 

6 In miſdemeanors the defendant after| found by the oaths of the inc h all oth 
plea was always permitted by the court] cannot be ſupplied by any ave lll of the 
to appear by attorney — | a. _-.. poly 

7 And in ſome caſes before plea pleaded|3 Where a variance in autrefiis : 
8 | ibid. may be aided by an averment TRI 

8 But where the perſonal appearance off4 How far averment is neceſſary in 13 
the defendant is required, an attorney] ing a pardon . Tis plea ! 
cannot appear without a ſpectal writ for} - 1 that a 1. 

& By 18 Eliz. c. 5. a qui tam informer] WRV. fs Torn 
fhall exhibit his Lait 5 pro T perſon, WY 35 oe” " llerefore, 
and purſue it by himſelf or bis attorney ä Fil 18 fre 

= | £54 AUTHORITY.---Cr i". 

10 An infant'cannot be an attorney, be- . M jur{di 
cauſe he cannot be ſworn ibid.. | pod 5 

11 By 29 Eliz. c. 5. defendants to a qt AUTREFOITS ATTAIN 0 ſuch 
tam proſecution may appear by attorney] * Es” _ * 
with the leave of the court ſ. 551 An attainder of felony, either rr; ; 

12 In appeal of mayheni the plaintiff can- dict, outlawry, or abjuration, ! br 4 0 
not appear by attorney where is a view is| pleaded in bar of any ſubſeque * we 
granted | 5 239] ſecution, for the ſame of any 8 my 

13 In what caſes the parties in an appeal| felony - . 32 0 wy ar 
may appear by attorney _ 2572 This plea is of no effect if the ag En b 

14 A defendant againſt whom an attach- be reverſed for error, but until 2 
ment is granted muſt appear in proper it is good, for error only re dn 

r{on, and not b ! | 8 5 ; . ö e charg 
PEILON, anc y attorney 213, 2141 voidable . 


| 7 IF: 
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* 
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4 perſon: attainted at the ſuit of the 
Fog, and pardoned, cannot plead it in 
ur to an appeal - . Page 533 
Where a perſon is attainted of felony 
ul afterwards indicted for high trea- 
n either before or after the attginder, 
e attainder cannot be pleaded in bar 
the treaſon 4 . 
here an appellee of larceny hath a 
keond appeal agai nſt him, and is fter- 
rds attainted on the firſt, he cannot 
ad it in har to the ſecond ſ. 5 
perſon attainted is liable to anſwer a 
erſonal action / 
{principal attainted cannot plead it 
inſt a proſecution on his conviction, 
(which the trial of acceſſaries depend 
1 

pugwent of fort et dure in one felony 
pn0b.r to a proſecution for another 
any. Sed quære for the ſame felony ſ. 


lutr-fois attaint no plea for one who 


breaks the priſon of the ordinary ſ. 8 
An attainder on an indiQtment for 
turder is no bar to an appeal by trea- 
in; Hen, 7. c. 1. f, . 55 


h all other caſes autrefois attaint is 


kill of the ſame force as it was at com- 
bon law ibiu 


UTREFOITS ACQUIT. 


[lis plea is grounded on the maxim 
"that a man's life ſhall not be in danger 
wr: than once /or the ſame offence” 523 
þ 9 ch 35 

ſterefore, where an indictment or ap- 
Fil is free from error, well! com- 
Iced, and brought before a compe- 
At juriſdiction, and the priſoner is 
bnd mt guiliy, he may in all caſes 
Fed ,h acquittal in bar to any ſub- 
dent proſecution for the ſame crime 

e 


Is lar need not be pleaded with a 


e, &c. of the record of acquit- 
A; it ought to come before the court 


unt; and the priſoner ſhall have a}- 


525 


® pren him to bring it in 
anance between the indictment 


1 charged be ſubſtantially the ſame, 
de helped by proper averments 


6 
ibid. 


and 
* cord, provided the nature of the 


5 If a man be named yeoman in the re- 
cord, and gentleman in the indictment; 
or if the acquittal be for murder or 
. robbery cujuſdam ignoti, and the in- 


dictment inſertthe name; or if the in- 


di ctment ſtate à different ſurname than 
that on which the priſoner was acquit- 
ed; yet the variance may be cured 
by averring, that the perſon ſo different 
ly named was one and the ſame perſon 
that he was known as well by ths one 
name as the other '' Page 5251. 3 
So alſo a variance reſ eQing the time 
and place may be helped by averring 
that they were one and the ſame fe- 
any : 5 a | ibid- 
If the firſt indictment be in an improper 
county, the priſoner cannot plead an 


acquittal upon it, in bar to a ſubſequent {i 


| proſecution, in the proper county. 526 

8 

county, his life 1s not endangered by 

| the ſubſequent proſecution in an im-- 
proper county, and ſo cannot be plead 
2 ; e 5:3. FLO 

9 An acquittal for larceny in the county 
where the goods are found may be 
pleaded in bar to a proſecution for the 

ame offence in the county where they 


were talen 1. 4 


10 And a jury of one county may try, 


whether an offence. laid in their own 
county be the ſame offence that was 
done 1n another e 
11 An acquittal u trepaſs cannot be 
pleaded againſt an appeal of Jarc 
for the ſame goods, for they are diſ- 
tin offences - 1. 
12 And generally à bar in an action of 
an inferior nature will not bar another 
of a ſuperior Xx" FRI 
13 An acquittal in murder is a good 
bar to an indictment for petit treaſon, 
for ſubſtantially they are the ſame of- 
fence ibid 
14 Burglary and ſtealing the goods of A. 
and B. and acquittal on an indi&tmens 
for the burglary and ſtealing the goods 
of B. will not bar a ſubſequent pro- 
ſecution for ſtealing the goods of A. 
but it may be well pleaded againſt a 
ſecond indictment for the burglary 
» : | 8 72 


bid 


. 3 


15 N 


And if the acquittal be in the proper _ 
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i No diſcharge of an indictment wil 


— —— — Rs — — 


| 
| 
| 
| 
| 


2 


. A . , CET — — 


| | | the general iſſue 


— 


| | 22 An acquittal of à man as acceſſary is 


28 By 3 Hen. 7. c. 1. principals and ac- 
_ . cefſaries in murder may be tried before 


bar an appeal 


17 The acquittal upon indictment or ap- 


ſeſſion in Wales may be pleaded to an 
indictment for the 


23 But it is doubtful, whether the acquit- 
tal of a man as principal is a good bar] 


26 The acquittal of a man as ecceſſary 


, and no diſcharge of an 
appeal will bar an indictment, except 
an acquittal by battle, or by verdict on 
Page 527 1, 6 
16 Quere if an acquittal by battle in an 

appeal may not be pleaded in bar to 

an indictment 528 f. 7 


peal ſo erroneous as not to ſupport the 
judgment, cannot be pleaded in bar to 
a ſubſequent indiAment or appeal ſ. 8 


18 But it is otherwiſe if the error be only 


in the proceſs ibid, 
19. An acquittal on an appeal brought by 


:oht appellant 529 ſ. 9 


OE appellant will not bar an! 3 
appeal by the 7 


20 An acquittal in am court of competent 


Juriſdiction is as good 2 bar as an ac- 
quittal in the hig beſt court. ſ. 10 
21 An acquittal of murder at the grand 


Eng- 


ſamg murder in 
: ibid. 


land ä 


no bar of a ſubſequent proſecution 
A2gainſt him as acceſſary after oe” a 


5 11 


Ld 


- againſt an indictment as acceſſary before 
24 Whether a man can be. found guilty 
as principal upon eyidence which only 
proves him to have been an acceſſary 
before BSE 
25 If not, the acquittal of him as princi- 
pal no way acquits him as an acceſſary 
before; which opinion is ſtrongly 
holden by Mr, Juſtice Foſter Ny 

5 j 


1 


befere er after is no bar to a proſecution 
againſt him as principal ſ.12 
27 An acquittal as acceſſary to one prin- 
cipal is no bar to an arraignment after- 
wards as acceſſary to another in the 
ſame fact 1. 13 


the expiration of the year and day, 


A TapLz or PRI AL Marzxzs. 
29 But an acquittal on this tria wit 


j:2ded, 


the time ſhall of ſuch cc 


not bar the appeal 
„ OR 

30 Nor ſhall this ſtatute extend to 
other acquittal but on an indiQn 

| | | £ 

31 Andan acquittal on any other ind 
ment or appeal, except for death, i 
ſtill be pleaded in bar to an apped 
the ſame crime i 
32 Andan acquittal on an appeal of d 
may be ſtill pleaded to an indiQn 


the co 
on a cor 
ndictme! 


It 15 now 
, and 7/ 
ended in 
death, v 


; 

33 How the record ſhall be produce judgm 
plead: ee e acquit ifthe recc 
34 A priſoner ſhall be allowed a co of inſu 
his indictment to enable him to pl appeal, 

autrefois acquit it lis life 

| 1 r cannot 
tergy there 
AUTREFOITS CONVICT. WW initmen 
| | p form of t 
1 This plea js allowed, becauſe the ꝗ ¶ as com: 


ought not to be brought twice | 
danger of his life for the ſame cn if autre 

PS 334 %% nan indi 

2 A conviction of felony may be pleaſe pleaded t 

to an indictment or appeal for 4 | 

felony _ 5 7 

A conviction of manſlaughter oa: 

fea! may be pleaded to an indi 

or appeal of the fame death 

4 But a conviction of manſlaughter : 

| indi&ment cannot be pleaded to an 
peal, unleſs the convict be adnutteg 
or has prayed his clergy 

5 A conviction of one felony cannc 


_ pleaded in bar of another felony 


6 A perſon admitted to his clergy 
not thereby bar a ſubſequent pro 
tion for another felony not within 
benefit of clergy 

7 A perſon convicted of manſlaughts 

an indictment of _—_ _ 

rayed his clergy though not 2 

3 to a bar any ſubſeq 

appeal for the ſame death 

8 But if a perſon be acquitted on 
an inciQment it is no bar to the fl 


to be brought 539, $31 


\ 


Do— >> RW re — 


within which time a1appeal is . 9 


quent ap] | | c the prix 
It 1s da. 9s whether the apps 5 
bar, whereof ſuch conviction aud U tan ty 


ded, were depending at the 
ſuch conviction, or not 


Page 335 f. 13 
b the court call a man to judg- 


ndiftment of murder, he cannot 
nd clergy and therefore cannot 
ſuch conviQtion and clergy in bar 
wel 536 l. 14 
tis now ſettled that ſuch a con- 
„ and the prayer of clergy, may 
ded in bar to an appeal for the 
dath, whether the party were 
ito judgment or not ibid, 
the record is erroneous either in 
| of inſufficiency in the indict- 
rappeal, or for a miſ-trial, &c. 
it bis life was not in danger, the 
per cannot plead ſuch conviction 
tkrgy thereon had, - bar - a ſe- 
indictment or appeal 5 36, 

p form of the 9 91 a — 
ſas corvic? of manſlaughter 

| | ſ. 16 
re if autrefois cendict of ſe deſen- 
man inditment of murder may 
pleaded to an appeal of e 
| | "*q 
ypeal lies againſt a perſon 0 
L until he is attaintd 7bid 


AWARD, 


5 and in what caſes an attach- 
all iſſue for diſobedience to an 
Vnade a rule of court 330 f. 37 


B, 
CKIN 6. ide Warrant. 


d 4.1L 


ad mainprize alike ſave. a man 
Fd, by committing him to the 
W of his ſureties 140 f. 2 
e 2 coercive power over the 
lo the principal, but mainperners 
= | 140, 141 


m a conviction of manſlaughter 


= 


% 


A TABLE or PRINcIPAL MaTrtxks: 


for felony Page 141 f. 4 


14 On a habeas corpus for treaſon or fe- 


lony, the king's bench always require 


| h ibid, 
5 They may be examined on oath re- 
ſpecting their ſufficiency ibid 
6 Tf inſufficient bail be taken, the prin- 
cipal may be forced into a new recog- 
nizance | ibid 
7 The number of bail muſt be mentioned 
in the notice | (N) uo 
8 But exceſſive bail ought not to be re- 
quired ; | 141, 142 
9 If the ends of juſtice are defeated by 
the non-2ppearance of the principal, 
and the bail prove inſufficient, the fb 
riff or juſtice of peace who admitted 
may be fined by judges of afſize 


e 


10 To admit perſons, to bail, not bail- 
able by law, is puniſhable by the com- 


mon law as an eſcape ſ. 7 
e 


11 By ſtat. Weſt, 1. officers ſhall lo 


their fee and office for ever, and be 


impriſoned three years, &c, ſ. 

12 By 27 Edw. 1, c. 3, and 4 Edw. 3. c. 
7. judges of aſſize ſhall enforce the 
ſtat. Weſt. I. 9c 10 
13 By 1 & 2 Ph, & Mary, c. 1g. juſtices 
of peace ſhall not admit to bail perſons 
forbidden to be repleviſed by ſtat. Weſt. 
on pain of being fined by the judges of 
aſſize 14 11 
14 Ignorance of the cauſe of commit- 
ment or that the mittim»s charged the 
offender on ſuſpic ion of felony only, is 
no excuſe for improperly admitting 
him to batl 1. 12 
15 But denying, delaying, or obſtructing 
bail, where it ought to be taken, is in- 
dictable; and the offender 1s allo liable 
to an s ſ. 13 
16 It is incumbent on the offender to be 
prepared with his bail ſ. 14 
17 By fat. Weſt, if any witkhold bail 
from perſons repleviſable, they ſhall be 
grievouſly amerced- 143, 144 


18 By THE HABEAS CORPUS ACT 31 


Car. 2. c. 2. wherever any writ of 
habeas corpus is ſerved at any priſon, ” 


* than two bail ſhoulg be taken 


the gaoler within three days atter ( os 
[ck 


four ſureties in a ſum notleſs than gol.” - 
but higher in the diſcretion of the court 


142 1.6 6 
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Qaoler ſuall make return, &c, as above 


incurs a penalty of a 100l. for the firſt 


leſs the commitment be. for treaſon or 
felony, plainly and ſpecially expreſſed 
Ia the, warrant) and upon tender of 
' the charges, &c. ſhall. make a return 


of ſuch wrics, and bring up the body 
of his pritoner to the court from whence | 


_ the writ iſſues, and certify the true 
cauſes of his commitment or detainer 
bs N . Page 144 
19 If the priſon be above 20, and not 


exceeding 100 miles diſtant from the 


court, the return, &c, ſhall be within 


ro days, and if above 100 miles, then 
. within 20 days = ibid 
20 All ſuch writy ſhall be marked per 


* 


Hatutum triceſſimo primo Carol: ſecundi 
regis; and ſigned - the perſon award- 
ing it 5 145 
21 Therefore if a writ be not ſigned, it 
need not be obeyed ibid. (N) 1 
22 In vacation, any of the judges, on 
view of the commitment, or on oath 


or certificate that the warrant was re- 


fuſed, may grant a habeas corpus under 
| 3 | . | 

the ſeal of the court returnable immedi- 

ate (other than to convicts or perſons in 
_ execution), and on ſervice thereof the 


| | „ 
23 Within two days after the return, &c. 


the judge awarding the writ, or in his 


abſence any other of the judges, may 
diſcharge the priſoner an bail, &c. un- 
leſs it appear that he is detained upon 
z legal proceſs out of a court of crimi- 
Kal law, Or that he is not bailable 
3 . „„ 
24 If a priſoner is too infirm to be 
btought up, the court will order him 
to be attended | (N) 5 
25 Ia priſoner neglects for two whole 
erms to pray a -abeas corpus, he ſhall 
to:e the right to it in vacation 145; 

| 14 

To refuſe obedience to this writ, &c. 


offence, 200l. for the ſecond and loſs of 
office „ 
27 No privilege will excuſe a peer from 
obeying this writ ibid (N) 


25 No perſon diſcharged by habeas cor-| 


A TazLz or PrINcirar, Marrzxs, 


| ceſs, &c. on pain of gool, Pag 
29 Priſoners committed for treaſc 


praying in open court the þ 
of the next᷑ term, or firſt day of 


dicted the term or ſeiſions aft 
mitment, may upon motion the 
of the term or ſelſion, be diſch 
bail, unleſs it appear on cath tl 
witneſſes could not be produ 
not indicted and tried the ſecq 
or ſeſſions, they ſhall be diſcharg 
30 Priſoners may obtain habeas d 
of any of the courts at Weſtnni 
31 If the chancellor or any of th 
in vacation time, upon vien 
warrant, or oath of its refuſal, 
deny the writ of habeas corpus, t 

_ ſeverally forfeit 5ovl. | 
32 And ſuch writs do'not expir 

commencement of the term 
33 After ' affzes proclaimed, no 
ſhall be diſcharged there upo 
corpus, but ſhall be taken be 
judge of affege 


14 

udges not liable to penalty 

34, Jus habeas corpus in — f 
cauſe no judge is liable to an 4 
what he does a, judge 
35 Quere, if a ſheriff or conſtable 


ſervators of the peace, may tak 


36 The ſtatutes empowering j 
take bail, have taken away. th 
from the ſheriff and conſtable 

37 The ſheriff, n his ten, mig 
taken bail ; for whoſoever is 
the offence, may bail the offend 
This power is loſt by reaſon 0 

hb & 8.” 5 

38 Bail is grantable by ſheritf b 
of the writs de adio et alia n 

and, homine replegiando 

39 The writ de clio et alia 15 0 


40 In what caſes meinprize is Jet 


41 In what caſes homine reli 
capias in whithernam ae Pf 
_efjectual remedies 


pus, fhall be again impriſoned for the 
tame oftence, other than by legal pro- 
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42 By ſtat, Weit. 1. outlaws, 4 


Jony plainly and ſpecially ei 


ſions, to be tien, who ſhall nf 
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ole wh 
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by far p 


by ſeye 
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Went, 1 
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Kee of | 


A TABELIX or PxIxcIrAL MaTTERs, 


en, houſe-burners, counterfeiters 
ke coin or ſeals, perſons excommu- 
ute, and traitors touching the king 
il hall be in no wiſe repleviſable 

JJ £49 £36: 
I perſons indicted for larceny, or of 
| ſuſpicion, or for petty larceny: 
eb accuſed as acceſſaries) may be 
gout on ſurety by the ſheriff 149 
ale who are taken for the Aab 
nan, were not repleviſable by ſhe- 
þ &c. at the common law. Nor 
p juſtices bail for manſlaughter or 
n excuſable' homicide, though they 
Aer light ſuſpicion thereof; and 
the ſuperior courts are cautious 


they bail for homicide f. 33, 34 


Y Hen. 7. c. 1. principals and ac- 
fries acquitted of murder, may be 
mitted or bailed at the diſcretion 


he court till the year and day be 


le: | 1 
keſons impri ſoned by the ſpecial 
mand of the king, or his privy 
ul, were not repleviſable by the 
uf, Kc. „ 8 
by far perſons committed by com- 


u of the king's juſtices are replevi- 


e ſtat. of 
ES 1/ he 555 152 
tons impriſoned for the foreft, are 
ted E, the writ de 23 re- 
Funds, ; k 2 
kt by ſeveral ſtatutes, no man ſhall 
impriſoned fer the foreft, without 
* unleſs taken with the mar- 
r treſpaſſin 16211 
1 ch offences may be batted or 
ed 153, ſ. 39 
0s outlawed, or who have ab- 
the realm, thoſe taken upon an 
mnuucato capiendo, approvers, and 
erſons convicted of felony, or other 
cine, and alſo all thoſe who 
umination, confeſs the guilt of 
, and are /o charged in the war- 
| we excluded from the benefit of 
Eur by the ſtat. of Weſt. 15 3 f. 40 
> only proper where it ſtands in- 


, by the ſheriff under th 


150 


that indifferency is removed, it would 
be abſurd to bail Page 153 1. 40 
53 By ſeveral ſtatutes, the bodies of pri- 
ſoners convicted or in execution, re- 
ſtrained from being bailed 153, 154 
54 The court of king's bench may bail 
| a perſon upon an outlawry for — 
154 
55 Juſtices of gaol- delivery may bail 
convict of nanſlaughter, and z is ſaid, 
for any other felony ' _  jbid, 
55 A perſon impriſoned by excommunt- 
(Cato capiendo, in a cauſe of which the 
ſpititual court has no conuſance, may 
be bailed on habeas corpus or he may 
ſuperſede the writ ibid. 
ERSONS taken with the mainour, 
priſon-breakers, perſons appealed by 
provers, perfons apprehended upon hue 
and cry, notorious thieves, dangerous 
and treaſonable rioters, conſpiraters 
refcuers, and perſons guilty of miſpti- 
ſion, præmunire, or maim, and fuch like 
notorious offences, feem not to be bail- 
able by the ſtat. Weſt. 13 
58, But in offences, under the degree of 
felony, bail ſeems to be left, in /a great 
meaſure to the diſcretion of the Judge 
: ibid. 
59 PrRSsONSs apprehended for arſon, for 
falſifying the coin, or king's ſeal, or 
for treafons, are excluded from reple- 
vin by the ſtat, Weſt. 156 
60 The /heriff therefore cannot releaſe 
ſuch offenders even by #emine replegi- 
ands zbid. 1. 46 
61 Vet if any be charged before the ſhe- 
riff with any of the above offences, 
upon very light ſuſpicion it ſeems the ſhe- 
riff is not bound by the ſtatute to 
commit him. ibid. 
62 If ſuch offender be under an arreſt, 
either of a magiſtrate or private perſon, 
the ſheriff cannot replevy him ibid. 
63 By modern practice, ſheriffs ſhall re- 
ceive no one into their cuſtody, but by 
warrant from a magiſtrate 156, 157 
64 The king's bench not reſtrained by 
the ſtat. Weſt. from bailing in all caſes 


57 


Rt, whether the party be guilty or 
= of the charge. But when 


| 3 
65 PrxsoNs of good reputation indidted 
of larceny before ſheriffs in their torns, 


© ENS 


— 


* 


A TaRgLIE E PAINCIPAL Marrpas, 


and lords in their leets are repleviſable 
by virtue of the ſtatute of Weſt, Page 
OR | pi S701. 

66 Perſons not excepted by the ſtatute 


who, being of good repute, are impri- 


ſoned upon light ſuſpicion, are alſo re- 


plevi ſable 158 f. 49 
67 Perſons impriſoned for petit larceny, 
if there be any colour to preſume their 
innocence, may alſo be bailed _—— 
3 £66 


or mem 


63 Treſpaſs not extending to life 


ber, except the offence be open and 


88 is bailaHe by the ſtatute ſ. 5 
69 The appellee of an approver. is bail- 
able i ſ. 52 
70 ACCESSARIES of good reputation are 
bailable till the principal be convicted 
ling 159 

71 Perſons notoriouſly guilty as accei- 
faries of crimes excluded from clergy, 
are not bailable | I59, 160 
72 By 31. Car. 2. c. 2, no perſon charged 
as acceſſary ſhall be removed or byiied 


by that act, otherwiſe than he might 


have been before, | 160 
73 Where there are ſtrong preſumptions 
of guilt againſt an acceſſary he was 
not bailable before the ſtatute, nor is 
now bailable by it. ibid. 
74 IN WHAT CASES JUSTICES OF 


PEACE MAY ADMIT OFFENQERS| 


TO BAIL. | 160 
75 Wherever juſtices have juriſdi tion 
over the offence they may bail the 
- offender indicted before them, upon 

the like circumſtanges az' other courts 

may bail | 160 f. 54 
76 Two juſtices, one quorum, may bail 

rſons indicted before the ſeſſions; 
decauſe any two ſuch juſtices may try 

55 1 7 "TR : 1 

e juſtice of the peace may bail an 
Nee under the Us ree We . 
over which the leſſions has juriſdics 
tion; for ſuch juſtice, being a judge of 
the court, recains the 'd:icretionary 
power of judging of the propriety of 
admitting ſuch an offender to bail, 
C 160, 161 
78 One juſtice of the peace may either 


= 0a bre 


| exerciſing his judgment on its p 


mortality E "i 
79 By 1 Rich, 3. c. 3. every ju" 
peace may let perſons arreſted I a di 
priioned for ſaſpicion of feleay to ſuch x 
mainprize, in like form as i er the 
had been indicted at ſeflions Ahaus 


ice o 
1 rec 
on,“ 
lable 


I fuch 
lt ip, 


50 But by 3 Hen. 7. c. 3. the 1 R 
C. 3. is repealed and power is g 
two juſtices, one to be of che guy 
let perſons mainpernadle by law 
until the next ſeiſion of gaol- de 
the recognizance of which { 
certified to the ſaid ſeſſion, &c, 


| . fer his 
31 Alſo, by 1 & 2 Phil, & Mary c. . 0 virtu 
Juſtices of the peace (hai! al es cf 
perſons to bail who are declare pri 
cs by the ſtatute of W if clea 
er | 16 1 hence 
82 And two juſtices, one to be hun if it 
quorum, {hal not let to baii any We er ſelf 
arreſted for manſlaughter o lices 
or for ſuſpicion thereof, un itt the 0 
fame juices be preſent togetheſ der 
time of the baiiment (exc a of th 
open ſeſſions), and the ſame IL an) per 
certified to the next gaol-delive I his ou 
der their hands 16 cf the f 
83 And pre: jous to bailing cb p 420m 
the ſaid juſtices or the one V. 817 
ſhall take his examination and fof baili 
poſitions of the witne ſes in ut out th 
as far as may be neceſſary to p ls ſtat, 
felony, &c, and tranſmit the 
the next gaol· delivery 2” = 7 
84 Juſtices of the peace we 2 Flons, P 
ied to bind over ere W ny or 
to appear and give evidence | 
ſach 5 iſoners at the gaol-del Wh 
Ny 5 « 4 31 
85 Juſtices of peace and corone bg 
don, Midalejex, and other citie eh 1 
authority to let to bail felons J e by 1 
ſoners in the ſame mapner 43 ? to ena 
and to bind over witneiles, & gy 
86 The juftices of gaol-delive bon the 
' puniſh juſtices of the peace for an : d 
ing againſt the above recited 15 all 
Phil, and Mary 0 ogy 


bail or impriſon a perſon who has 
Sven another a dangerous wound, 


87 Juſtices, as conſervators of tb 
may bail any offence only tend 


/ 


104 breach of the peace : 
Page 163, ſ. 62 
ob ice cannot bail a perſon for 
gh crime than that which barely 
In a direct breach of the peace, 
ſuch power be limittect by ſome 
er the party have been indicted 
111 163 f. 62 
ice of the peace can bail a per- 


uon, Kc. or any crime declared 
ulable by the ſtat, Weſt, vue 
| 164 f. 63 
i ſuch oFender be only a-cuſe.. 
, [tory the juſtice may take 
ier his appearance 156 and 164 
Ach virtue of i & 2 F. & M. c. 
ices ef the peace may bail any 


64 clearly appearing to he no 
rofence than manſlaughter, and 
ie cr ſelf-defence 164 f. 63 
ut the offence in truth amounted 
dmuder Sh ibis 
hes of the peace onght in no caſe 
| ary perſon guilty of any homi- 
his own confeſſion or the no- 
ek the fat \ 101. 
t abovementioned ſtatutes (vice 


fof bailing by ju ices, and do 
Wnt out the perſons batlable ; for 
e ſtat, of Weſt, muſt be ob- 
0 ibiu. ſ. 64 


Mons, perſons taken on proceis 
lempt, or writ of rebellion out of 
0: 164, 165 
THAT CASES BAIL IS GRAN T= 
Ir jusTICES or GaoL-Dt- 
ur 165 f. 65 
Lultices may bail on conviction 
Wcde by mi ſad venture Or ſe we- 
h to enable the offender to pur- 

8 pardon 101⁴ 
OV of manſlaughter purchaſe 
an, they may bail him after 
*on is determined, &c. ibid. 


may bail a priſoner convicted 
bem of manſlaughter againſt 
ibid 


Fidence- 


A-Tanrz oy Prmncirar, MATTERS. 


un red for treaſon againit the 


| impriſoned on a ſlight ſuſpicion 


wif it only amount to miſaJ-| 


Eielices at their peril muſt take 


M. 81 to 86) only ſhew the 


in are not impowered to bail 


1 


Þ:00 Juſtices of the peace cannot bail in 


any of the above caſes: The reaſon of 
it Nh Page 165. f. 69 
101 Juſtices of gaol- delivery may bail an 
_ appellee in death or robbery, &c. EC. 
where the appellant is diſabled by ex- 
communication, until the plainti: be 
abſolved . ibid. 
102 WPRE BAIL IS GRAN TABLE BY 
THE KINa's BENCH 165 
103 The king's bench will exerciſe its 
diſcretion as to bailing priſoners on 
commitments by the privy council, 
where the crime is ſpecially wn 
3 N 1 
104 Where a perſon is impriſoned upon 
a uſurped authoritz, the king's bench 
will diſcharge him without bond ou 
1020. 


105 The famous caſe of Sir John Corbet 
ſtated, in which it was determined that 
the king's bench will not bail on a 
commitinent by the privy council, in 
which warrant no ether cauſe of im- 
pri ſonment was contained, but that it 
was at the king's command 166 to 168 
106 This decifion produced the Pe T1+ 
ION or RicurT; fince which it is 
agreed that wherever any commitment 
by the privy council hath not expreſſed 
with ſome convenient certainty, the 
crime alledged againſt the party, he 
ought to be bailed upon his habeas cor- 
25 6 99 168, 169 
107 And by 16 Car. 1. c. 1. whoever 
ſhall be impriſoned by the command of 
the king or privy council ſhall have 
his habeas corpus, &c, &c. &c. 169 

| | 170 

103 The court of king*s bench will not 
bail a priſoner committed' by either 
houſe of parliament during the conti- 
nuance of the ſeſſions 170 f. 73 
109 Even if an exceſs of juriſdiction plain- 
ly and expreſsly appear, it ſeems queſ- 
tionable. how far the court would in- 


terpoſe ibid. 
110 The ſeveral caſes of commitments by 
_ parliament enumerated 170, 171 


111 On a commitment by either houſe 
for a contempt, the court of king's 
bench has no juriſdiction: Lord Holt 


ſaid the power extended only to com- 
mitment 
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| 1 Page 171 
212 Modern opinions of the 


privilege 


of parliament to commit for contempts 


and the ĩimpoſſibility of the courts to 
 laterpoſe to bail the priſoner 101d. 


itz It is agreed that the king's. bench 


may bail a pri ſoner committed by: either 


- houſe for a contempt after the diſſolu- 
tion or prorogation of the parliament 
| " #hid . 74 


174 Whether the king's bench will bail 
a lord committed by the houſe of lords 


and pardoned 43 1771 f. 76 
115 The diſpute in the reign of James 


the firſt reſpecting the power of the 


king's bench to hail perfons committed 
by the court of Chancery 172 
116 A commitment by the court of chan- 
. ery for diſobedience 'to a decree is 
good without ſhewing what the decree 
17 
217 The king's bench may, in diſcretion, 
bail any-perſon deprived of his liberty 
by an inferior court ibid. 1; 77 
118 Inſtances in which the court will 
exerciſe this diſetretion 173, 174 
119 Of the proceedings in the king's 
bench upon a Habeas corpus 174 


. 8 1 
120 Neither the judges of the king's 

bench, nor of any other ſuperior court 

of juſtice, are reſtrained from admittin 


any offenders to bail by the ſtatute of | 


Weſtminſter ; yet they will regard the 
rules preſcribed by it, and not bai! 
one thereby declared irrepleviſable, 
without ſome ſpecial circumſtance 175 


321, Therefore, without ſpecial motive 

they will not bail perſons convicted of 

ſelony, or notoriouſly guilty thereof 

| | - © #bid. 

122 The king's bench will bail a perſon 

for an erroneous deſcription, who is 

taken on capias utlagatum 175 f. 80 

123 Or where a perſon cutlawed alledges 

an error 1n the record ibid. 

124 Or where a perſon is convicted of 
felony againſt manifeſt evidence 

ibid. 

225 Or where the proſecutor of an indict- 


„rr — 


A Taiz or PRIxNCIrAT Marrrks. 
mitments for. contempt. in the face of 


ſ. 80 


1 


— 


proſecution, &c. 


the plaintiff 


127 Or where the lite of 1 pri 
endangered by his continuance 


ſon | 

128 The fact of indiſpoſition vi 
the court will bail a'priſoner 1 
immediate, and not be ſelf-cro 
the reſult of an habitual diſe 


129 The king's bench has powe 
in all caſes whatſoever, and w 
ciſe their diſcretion in all e 
capital; in m_—_ caſes whe 

airly preſumed 


cence may be 
every cafe where the charge 


130 


order to bail for murder 


132 Caſes in which the king's be 


not admit priſoners to bail 
133 Ix wHAT cASES Ball ls 


ABLE BY THE OTHER CoU 
Wes TMINSTER HaLlL | 
134 The Common Pleas and E 


at any time during term, and 
of Chancery during term or 
may award a habeas corpus by 


mon law, &. 
135 By the HABEASs Co RU 
' (wide ſupra No. 19, &c. ) any o 


courts in term time, and any 


136 The above mentioned clau 


habeas corpus act extend not t 


or felony plainly and ſpecialty 
| 


in the warrant 


or axchegmen” © 
133 In ſome inſtances, perſons cl 


for felony are bailable by the 
chancery | 


| ment hath unreaſonably dela | 
| | Page 15 

126 Or where the prifoner_in 
hath pleaded the excommunic 


ledged with ſufficient certainty ; 

4 variety of inſtances en 
in which the court of king" 
3] have bailed priſoners 
131 The king's bench will not / 
the depoſitions before the c 


either bench, or baron of the ei 
in vacation, may award a Habe 
and thereupon bail the priſoneſ 


137 No inſtance of ſuch crime 
ever been bailed by the can 
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LAT FORM BAIL Is ro I ſhall be diſcharged, though the acquit- 
_ Page 177 f. 83] tal be not entered Page 179 
; king's bench, in admitting to| 155 Neither the defendarit nor his bail 
br felony, &c. take a feveral re-] can be called on their recognizance 
ace from each of the bail in a] without notice, excapt on the day they 
ertaing and alfo in body for were bound to appear | 154.4 
1 51d. 186 On non- appearance, the court will 
ies of peace may in diſcretion not diſcharge the rfecognizance, even 
de fame form ibid.] though the attorney general conſents; 
lhe priſoner be bailed before the} but will reſpite it till next term ibid. 
ofthe capias in felony---or if he 157 The court is to judge whether the 
led by an inferior court for anf recognizance ought to be eſtreated or 


ir crime, the recognizance ſhall} diſcharged ibid 
e in a ſum certain, and not body 158 A convict pardoned on condition of 
* ibia] tranſportation, may ſurrender in diſ- 
ons bound body for body arc} charge of his bail by habeas corpus, &c. 
k dar, only liable to fine, &c. 767] | h iid. 
Rar SHALL FORPEIT A RE-|i59 But if the convict be actually on 
WAN CE OF BAILI #79 1. 84} board the tranſport the court will not 
ow far ſtanding mute on the] award the habeas corpus ibid. 
mounts to a oer Nene 178160 On a recognizance entered into to 
Inan's bail are his gaolers of his] try a miſdemeanor at the enſuing ſeſ- 
dung bid. ſions, the defendant muſt take out his 
appearance to a ſecond inform wenire on the ſecond day of the ſeſſion. 
, after a nolle _ proſequi entered] But on negleCting ſo to do, upon mo- 
e tr, and upon which a recog-F tion and affidavit that it was not to 
de was taken, is a forfeiture] delay the trial, the court will reſpite. 
| ibid. the recognizance : notice of the mo- 
recognizance in the above caſe] tion muſt be given. . 
it be forfeited by the non-· appear- 161 On a recognizance being forfeited, it 
the party the Hrft day 5 is of courſe eſtreated; but the court, 
hitter plea; as it may be before on motion, will grant freſh proceſs 
th pleaded ibid. againſt the party, for the purpoſes of 
[4 Geo, 3. c. 10, the barons of the] juſtice. 5 
quer upon affidavit and petition. 162 Juſtices of gaol- delivery may puniſh 
aſcbarge perſons liable to im-] thoſe who improperly admit offenders 
ment upon eftreated recogniz- to bail 33 . 9. 34. ſ. 11 & 12 
Mthout any gueſtien 178, 179163 Whether a gaoler, &c. who bails a 
d diſcharge ſhall be ſo given] priſoner that is not bailable, is anſwer- 
| any other debt is due to the] able for an eſcape, if he do not appear 
tan by ſuch recognizance 179} &C. I 
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in any cafes relating to frauds 164 In what manner offenders who are 
E venue ; ibid] apprehended in a different county from 
Jan 0 party to an eſtreated recogniz-| that in which the offence was commit- 
of es his trial the next ſeflion; he ted, ſhall be admitted to bail 55. 183 


Ompound the forfeiture for 2165 How bail ſhall be taken on a pro- 
Mall matter ibid. (N)] ceſs for contempt of court 231 
the money be levied, the court] 
der the ptoſecutor's coſts to be [BAILIFF.---Conf/able. Coroner. Arrefl, 
ad the {urplus to be reſtored | Attachment. | 
ibid. | 

Ucquittal, the bail, on motion, i In what caſes a bailiff is liable to at- 
| f tachmem 


56 


A TasLR o PRINcI AT Matias. 


4 
tachment Tate 215, 217 appeal of mayhem Page Abu 
2 By 23 Hen. 6. c. 10 judges o aſſize [2 An appeal of maybem will nf 
ſpall enquire into the conduct of bailiffs,} action of battery 9 
and puniſh them for any miſdeed in|z Whether battery may be ba 


office ; 1 41 nonſuit in mayhem 1 
3 A bailiff cannot diſtrain for an amerce-[4 Battery is an offence within 
ment without a ſpecial warrant 95 diction of a juſtice of the peace 

4 A bailiff in his own precinct need not e 
ſhew his warrant 137 


5 In what caſes bailiffs of towns are au- BATTLE 
thoriſed to arreſt ſuſpected perſons : | | | 
g 8 | | 815 1341 The defendant in an appeal ethe fir 

6 A ſpecial commiſſion may ifſue to en- may wage battle N (cond \ 

quire into the oppreſſion of bailiffs 27 2 An appellee by an approver n in En; 

I 3 © l Ba. CAE u England 
7 How far juſtices. of aſſize may inquire 3 A trial by battle is in the el ay rot | 

into che conduct of bazlifs.. 1, 42; the defendant in appeals of tt y wa 
5 | | fore the marſhal ; and in felor „ 
85 | | by appellants or approvers 1 Edw. 
BANISHMENT',--= Tranſpertatizre: 4 The form, manner, and conſeꝗ natied to 
2 Waging battle une his 
3: = 8 5 A defendant cannot wage batt 
B A R.— Appeal. Autrefois Acquit. againſt the king or a peer of 
« Attainder.. | © Ss av: 
| {6 No battle ſhall be waged a 

BARONET ---Vide Appeal. Indidment. citizen of London | 3 1 
RE 1 No battle ſhall be waged in r: 

1 | | 8 In what caſes the plaintiff may 155 biſk 
RAA x. lead an iſſue of battle dal b cn 
5 * | Bartle cannot be waged again 15 oY 
> An indictment againſt a perſon as a man | S 

Common barrator is ſufficient without] "ra 
- ſetting forth the particular facts 323 N 5 4 * 

2 Barrators may be indicted at the he- BAWDY-HOU! il — 
riff's torn 106 f. 58 . . 
| . IA conſtable is ex icio authoril 

8 ET reſt all frequenters of bands 
BASTARD: | q 
| | | | 
x Baſtardy does not preclude from re- BEHAVIOU!L 7 
ceiving the benefit of clergy 475 f. 5 - | 
2 By 21 Jac. c. 27. if the mother of a]; How far the ſcandalous behav! | 
_ baſtard child endeavour to conceal its] offender ought to influence t ILA 
death, ſuch concealment ſhall be evi-| tion of the magiſtrate, as to 

dence of murder 618 f. 43] him to bail 1 Rewards a 
3 Several adjudications upon the con-j2 A perſon appealed of high blend anc 

ſtruction of this act 618, 619] though by a diſabled ape 
| bound to his good behaviour "V8 
| How far a recognizance for Nen f 
N . haviour may be * f 

x A count of battery abates a writ q 
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EEA DING. —Vide Execution. 
NII-ME TAL — Arraignment. : 
wt f CLERGY.—Vide Clergy. 


BIGAMY. 
Fre the firſt marriage is abroad, and 
ſecond within the realm, may be 
x in England. Quere If the firſt 
England, and the ſecond abroad, 
{may rot be ſo tried Page 315 ſ. 39 
pmy was anciently debarred of 
_ 475-478 
[1 Edw. 6. c. 12. although a man 
tarried to two wives or more, he 
[ have his clergy 


LA VERA. —Vide Indid nen. 
BIS H OR 
ii biſhop may be as well de- 
del by the addition of his biſhoprick 
L1z/;/b biſhop may by his 271 f. 
1 109 
hecial commiſſion may be granted 
aquring into the temporalties of a 


pack while in the king's hands 
% i. 25 


ILS 7 EXCEPTION. 


ck exceptions is grantable on in- 
tents for treaſon or felony 602 


BLACK ACT. 


fwards allowed to thoſe whoſhall 
Fiend and convict offenders againſt 
S . - 124, 125 
Wer ſhall reſcue any perſon in law- 
ody for any of the offences cre- 
bY) this act, or ſhall induce another 
u in committing them, ſhall be 


475 


I * without clergy 213 


of 
4 
1 
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| 


0 \ 


BLANK WARRANT. —Arref. 


The court may grant an attachment 
againſt the ſheriff or bailiff for making 
an arreſt by force of a blan# warrant 

Page 216 
A juſtice cannot legally grant a blank 
warrant | | 133 


BLINDNESS. 


Formerly, blind perſons, being inca- 


pable of holy orders, were conſequently 


2 


inadmiſſable to the benefit of clergy 
6 | 475 
A blind appellant may counterplead 
his infirmity againft the wager of battle 
by the appellee 600 


BLOOD CORRUPTED, 


A condemnation by the court of the 
conſtable and marſhal, not being a court 
of common law, corrupts not the blood 

| 18 f. 11 
No ſentence, in appeal, by virtue of 
1 Hen. 4. c. 14. ſhall cauſe the blood 
to be corrupted 234 f. 12 
The king's pardon cannot ſalve the 


corruption of blood by attainder of trea- 


ſon or felony 5957 
AL 


An attainder of treaſon or felony 


the blood, and renders the party ignoble 


5 


7 


8 


648 f. 47 
The convict, whoſe blood 1s corrupted, 
can neither inherit as heir, nor can he 
have an heif ibid, 1. 48 


6 Corruption of blood bars a deſcent, un- 


leſs the land were entailed 1b1d. ſ. 49 
Inſtances of the courſe of deſcents which 
may be barred, by the corrupted blood 
of one, in the line through which it mu 

paſs ibid. 
A perſon whoſe blood is corrupted, ſtill 
retains a capacity to purchaſe lands, 
but he cannot hold them 649 1. 50 


9 In what caſe corruption of blood ſhall 


rid. 


create eſchcat 


10 Blood once corrupted, cannot be re- 


by the 


ſtored to its original purity, but 
2 Oman 


a 


KR 


bs. 
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11 But ifſue, born after pardon, may in- 
berit in the ſame manner as if the blood 


| BOTANY BAY —Vide Tranſportation, 


| BREAKING. —Fide Arreſt. Houſe- 


EY F 


A TaBLx or PRrINC 


omnipotence of parliament {wid- fupra 
No-3 ) Page 649 f. $1 


of the anceſtor had never been corrupt- 
_ | ibid. 
12 By 7 Ann. c. 21. and 17 Geo, 2. 39. 
after the death of „he pretender and his 
ſens,” no attainder for treaſon ſhall cor- 


rupt the blood 649, 650 


— 


BONA e: CATALLA.—Vid- Geods, 


JBOOTH. 
By 5 & 6 Edw. 6. c. 9. robbery in any 


booth or tent, in any fair or market, the 
owner, his wife, children, or ſervants 
being therein, is ouſted of clergy whe- 
ther ſuch inmates be ſleeping or wak- 


ing 498 f. 90 p. 500 


BRAS 8.—Arraigumient. 


breaking | | 


BREAKING PRISON—#/cape, Reſerns.| 
? Breaking of priſon was felony by the 


common law, if the impriſonment was 


legal, whether it were foracriminal ora 
civil cauſe, or whether the priſoner was 


actually within the walls, or only in 
the ſtocks or 
ther 
2 It is immaterial whether it be the 
| king's priſon or one belonging to the 
lord of a franchiſe 5 for every perſon 
who is in lawful cuſtody is the king's 
riſoner, and whoever breaks there- 
tom is by the ſtatute de frangentibus 


Priſenam (infra No. 4.) guilty of felony | 


perſonal euſtody of ano-] 
| | 190 ch. 18] 


IPAL MATTERS. 


before the coroner is not traverſ; 
the common law Page 190 0 
4 By 1 Edw. 2. ſt. 2. none that hre 
priſon ſhall have judgment of 1j 
member for breaking of priſon 
except the offence for which hi 
taken fequired ſuch judgment 194 

5 Any place whatſoever whereina 9d 
under a lawful arreſt for a ſv 


lap? 
No bre: 
u, 


Nor is it 
$0 breal 


yeſcape 
Ipriſont 


crime, is refrained of liberty, is Mir an 
þ within the act En 8 10 . 
6 The impriſonment of a perſon, Mead, it 
taken on a capias awarded on i; had b 


dictment, is lawful, though event 


made f 
the priſoner appear to be innocet 


"The offe 


the proſecution. groundleſs mnſone« 
7 A commitment by lawful mitn e oferc 
| ſuſpicion of a felony actaalh dn the 7 
though the party be not inditedMih an 
_ lawful impriſonment within thea al, ar 
5 | cannot | 
8 But if no felony were done, nr the pr. 
party indicted, his breaking fw had if in 
ſon is no offence 7 "line 
9 If a felony were done, yet no jul 6, it v 
of ſuſpicion, and the mittimus Wilt a breal 
in legal form, the breaking priſ l perſon 
no felony _ bi e no 
10 But if the cauſes of ſuſpicion be Miſh he puil 
enough to juſtify the arreſt, the ¶ r:0:1in 
ing will be felony although the lis the cr 
mus be informal | de ch 
11 A juſtice's mittimus is a good ju Pence 
tion of impriſonment, and, unde quef 
circumſtances, makes it danger n brea: 
break therefrom hed frong 
12 There muſt be an actual brea_t frm the 


the priſon to come within the : 


ibid 6 | 


3 The confeſſion of having broke priſon 


2 — 
—— — — ' 


| | . tis imm 
13 Every indi ctment for this offen breaks 
felony muſt have the words /e/-iWr:/ztion 

git priſonam lo the cr 
14 If a priſoner eſcape ⁊uithou fiir 
lence, he is only guilty of a m1 (0 perſon « 
| : mes gui! 
15 The breaking muſt be by the N and eſe 
or by his privity or procureme Ning he 
16 An eſcape through a breach de of o. 
| others have made is not within flty of hig 
| | ſuch aff 
17 A priſoner who breaks 2 Pe an ace 
fire in order to fave his life, or! twill n 
other act of neceſſity, and v Perſon b 


hapentibus priſenam, 1s equally within 


tapes, is not within the at Page 193 


o breach of priſon will amount to 
ny, unleſs the priſoner eſcape ibid. 
Nor is it felony, it is ſaid, in a ſtranger 
to breaks a priſon, unleſs felons there- 
i eſcape . | ibid, 
jpriſoner. whoſe offence is made capi- 
y by w ſtatute ſince the ſtatute d- 


& ad, if he break his confinement, as 
it had been ſo by the common law; 
made ſo before the act ibid. ſ. 13 
The offence for which the party was 
mnſoned muſt be capital at the time 
| offerce is committed 193, 194 
If the mittimus charge the priſoner 
ith an offence under the degree of 
wital, and in truth it be not capital, 
eunnot be guilty of felony by break- 
the priſon 194 f. 15 
nd if in truth the oFence be not capi- 
although the mittimus charge it to 


A perſon committed for felony where 
aft no felony hath been done, can- 
(be guilty of felony by breaking from 
keſtcaint ibid. 
tisthe crime itſelf, and not the nature 
| the charge, that conſtitutes the 
Fence 1 5 ibid, 
The queſtion examined whether, in 
ſan breach, the felony ſhall be con- 
hed frongthe charge in the mittimus 
ſom the real nature of the offence 
M : 194, 195 
tis immaterial, whether the party 
M breaks his priſon were under an 
uation only, or actually attaint- 
0! the crime for which he is con- 


* 195 
perſon committed for high treaſon, 


and eſcaping fingly 3. but if by his 
tins he knowingly effectuates the 


iy of high treaſon ibid. ſ. 17 
b ſuch aſſiſtance given to felons, will 
er an acceiſaty, ſo if given to trai- 
twill make high trea.on ibid. 


Ar 


o, it would be difficult to maintain 
kt a breaking would be felony ibid. 


te of other traitors, he is thereby 5 


Oo 
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raigned for the offence before he is 
convicted of the crime for which he 
was impriſoned Page 196 
31 The offender cannot be arraigned on 


ſ, 12] the ſheriff's return of a priſon breach; 


he muſt be indicted ibid. ſ. 19 
32 It muſt appear by the indictment that 
the offender was lawfully in priſon, and 


for a capital offence & ibia. . 20 


33 It is not ſufficient to ſay quod felomcE 
fregit priſonam 

34 Breakers of priſons, whoſe offence is 
under the degree of capital, ſhall be 
ſeverely puniſhed by fine and impriſon= 
ment 1b. J. 21 

35 By 16 Geo. 2. c. 31. to aſſiſt the 
eſcape of a priſoner for trea on or fe- 
lony, or to convey inſtruments to him 
for che purpoſe, is tranſportation. But 


if the priſoner be confined for petty lar- 


ceny, &c. it is a miſdemeanoronly (Vive 
eſcape for the particulars) 210, 211 
36 Breaking the priſon of the ordinary 
was ouſted of clergy 4751.9 


BURGES 


Burgeſs is too general, and therefore not 
a good addition of the ſtate and degree 
272 


. BURGLARY 


abated by the court ex officio, for the 
word burgaliter, inſtead of burglariter, 
or burgulariter | 268 
2 An indietment muſt deſcribe the of- 
fence by the word burglariter, or bur- 
gulariter, or burgalariter 320 
3 By 5 Ann. c. 31. whoever ſhall pro- 
ſecute a burglar to conviction, ſhall have 


ing from pariſn offices, &c. 124 f. 27 


Kmesguilty of felony only, by break-|4 Principals and acceſſaries, vefore the 


fact in burglary, excluded from clergy 

475+ 484. 502. 503 
Where a man found guilty in one 
county of an offence which amounted 
to burglary in another, is ouſted of 
clergy 495, 496 


© 


6 An mdiatment for burglary is intuffi= 


\ perſon breaking priſon may be at- 
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1 A writof appeal for burglary may be 


4ol. reward, and a certificate exempt- 
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: pardon 


c — — 9% 5 ar ara ene — — — 
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cient without the word notanter Page 
13 n 
7 Accomplices in burglary diſcovering, 
&c. two offenders, are entitled to a 
540 ſ. 6 


B UR G H. 


1 A wiſne may come from a burgh 265 
2 By common law, juries from burghs 
needed not to have gol. yearly 309 583 

3 By 23 Hen. 8. c. 13. burghers ſhall 
have 40l. clear, to be jurors, &c. 585 


BURNING IN. TE HAND. 


: i By 4 Hen. 7. c. 13. convicts for mur-| 


der, not in holy orders, ſhall be mark- 
ed with an M; and for felony with a 
T in the brawn of the left thumb 


| | 508 f. 121 
2 By 18 Eliz. c. 7. every convict admit- 


ted to cletgy and burnt in the hand, 
ſhall be delivered out of priſon, and not 
to the ordinary 509 f. 124 


3 By 5 Ann. c. 6. perſons convicted of 


larceny and burnt in the hand, may be 
ordered to the houſe of correction 5 12, 


513 


4 By 19 Geo. 3. c. 74. burning in the 
hand aboliſhed FE 
5 Tranſportation is only put in the place 
of judgment for burning in the hand, 
and not in the place of the anal burn- 
ing wid. 1, 137 


EA. 


A butler who has the bare charge of goods, 
without the poſſeſſion, cannot maintain 


an appeal : ö 
C 
CALENDAR OF PRISONERS. 
By 3 Hen. 7, 0 3. the ſheriff ſhall certify a 


A TasBrLt or PRINCIPAL MA TERS, 5 


4 A capias is not, properly, the 


6 Where a capias ſhall iſſue in Q 


T 


goal-delivery, for the 2 ſe of be ; Pb 
 calendared © a js 


5 y man. 

CANON LAW + and t 

. 1 3 | Il captas 

1 All perſons in holy orders have who ef 
privilege of clergy by the canon WAY fit by 

5 | Fs 1diſcont 

2 The canon law is of no force, e a i 
where it is allowed by, and is conſi N a ter 


M 


with the common or ſtatute law o 
realm 474 
3 In what inſtances the common la 
been received, with reſpect to the 
ht of cletgy 474, 


hevery 1 
apital, t 
bre the e. 
ww many 
try on 


CAPITAGE. 


What it is 24 
| C. 
: * 5 
C API AS. —Vide Proceſi ear by 
it, that it 
Doors may be broke open to exe e jurors 
capias, grounded on an indicti e errone 
cr a capias from the king's ben u to fc 
chancery; to compel _ E of 
peace, &c. or a capias utlagatiin homzy 
pro fine in any action 138 rent, is 
2 A capias upon an indictment wil ation o 
the party impriſoned by virtu that it; 
within the ſtatute de frangentil had | 
enam, if he break from cuſtoq t 
though no crime were in truth be it be 
mitted TY indie. 
3 In what caſe a capias ſhall iſſue ſs al diver) 
a nibil being returned to a ve g & 


40 
ation of 
ic the p.at 
ithe ſeſſio! 
the nature 
ſutices, &c 
Wes not na 
b the word 


ceſs on an indictment, under the 
of mayhem, or felony, &c. unlel 
by ſome ftatute ' ibi 
5 A capias rs the firſt proceſs on il 
tion againſt a commoner for 1 
&c. ibi 


Th : s, take 
A capias ſhall iſſue on a crimin Anon 


uſt of his priſoners to the juſtices off four days after ſubpœna 


mation, if no appearance be en | 
7 Wil taken 2 


* 


* 


luda is the firſt eſs in all in- 
* of treaſon ey 
r 
many days muſt be between the 
1nd the return ee e 
| catias ſhall ĩſſue againſt a defend- 
who eſcapes 404 f. 19 
| fuit by . inſtead of di/tringas 
diſcontinuance = 5+ 
| caþias is annulled by the interven- 
of a term between the teſte and the 
m 7 ibid. 
every indictment under the degree 
wpital, there muft be three capras's 
he the exigent ſhall be awarded 
| 431 
y many capias's are required Iu 
lu on a Capital offence 431 to 
| : Ta 


CAPTION. 


3 | 
ypear by the caption of an indict- 
it, that it was fund by lefs than 
tle jurors, the proceedings upon it 
be erroneous 307 ſ. 16 
wry to former determinations, the 
hon of the werds proborum et 
pun hominum in the caption of an 
ment, is not fatal 305 
Caption of every indictment muſt 
V that it was taken before ſuch a 
3 had juriſdiQtion over the of- 

| 9 ſ. 11 
cler it be neceſſary in — . 
djnditment to inſert the words 
al diverſas felonias, or the words 
regis, &c. ibid, 1, 
: 121, 122 
aption of an indictment at a ſeſ- 
il the place muſt mention before 
the ſeſſions was holden, and ſet 
I the nature of the commiſſion of” 
tices, &c, 360 1. 123 
bes not name the juſtice, or if it 
the word affegnat it is inſufficient 
: ibid. 
Won, taken ad magnam curiam 
ela lmom, is ſufficient zb4d. 
ſ. 124 


. 


A TaAETII or Principar, MarxERSõ. 


or preſcription, is ſantified by many 
precedents Page 361 


the leet, or other inferior court, mu/? 
expreſoly ſheww, that the jurors were 12 
in number; that they were of the place, 
&, for which the court is holden, and 
that it was found upon their oaths 361. 
f | | ſ. 126 
10 And quere, if the omiſſion of the ju- 
rors names in the caption i; not error 
ibid. 
11 How far the omiſſion of certain tech- 
nical phraſes in the caption will, or will 
not, vitiate the indictment ibid. 
12 The caption of an indictment muſt 
ſet forth the day and year when the 
court was holden 362 f. 127 
13 It may be recorded as found either in 
the preſent or the preterperfe# tenſe 
1 ibid. 
14 It muſt ſhew in the year of what hing 
it was taken | ibid. 
i5 If the ſtyle of the day or year be ſet 
forth in any figures but Roman, it is 
in.ufficient 
16 The year of our lord is not neceſſary 
= ip "Þ Co ibid. 
17 An indictment taken at an adjourned 
ſeſſion, muſt ſhew when the original 
ſeſſion began ibia. (N) 22 
18 If the court is ſtated to have been held 
on a day which is impoſſible, it is fatal 
| | ibid. 
19 If a caption ſet forth no place at all, 
where the indictment was awe? or not 
with ſufficient certainty, or ſet forth a 
place not within the juriſdiction of the 
court, it is inſufficient 362 f. 128 


CARRIER, 


may haye an appeal againſt thoſe who 
ſhall take them —— away 


246 1. 44 
CASTLE 


265 


* taken at a leet, without ſhew- 
uber the court was held by grant 
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A wviſne may come from a caſtle 
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CATTLE.—id: Clergy, No. 82. 


CEPIT. | 


An appeal of larceny is inſufficient with-|* 


Peg? 258 f. 77 


out the word cepit 


CERTIFICATE. 


3 Ne unques accouple, Qc. ſhall be tried 
by the biſhops certificate 242 f. 36 

/ | 254 f. 62 
2 How the offence of the principal ſhall 


be certified in order to proceed againſt 


the acceſſary 455, 459 
3 How a conviction of felony ſhall be 
certified 1n order to exclude the offen- 
der from clergy 478, 479 


4 Where the judges ſhall ſend for a cer- 


tificate of a conviction, &c, in their 
own names, and where by writ in the 


king's name 459 
CERTIORARI. 


x A writ or bill of appeal may be re- 
removed from the ſheriff into the kings 
bench by a certicrari taken out by a 

ſtranger | 277,278 

2 An appeal removed into the king's 
bench by certiorari ought to be arraign- 
ed on the crown ſide 

3 A certicrari is not the proper writ to 


princigal, as evidence on trial of the 
acceſſaries in the king's bench 459 
4 The king's bench may award a certis- 
rari to remove the proceedings from 
any inferior court, unleſs they are ex- 


n 405 f. 22 
5 A certicrari from the king's bench lies 


2 county palatine 405, 406 
5 It lies to the college ef phyſicians in 


cafes where they are empowered to 


437, 1. 4] 


remove a record of the convition of a| 


empted by the charter of inſtitution | 


to juſtices in eyre, gaol delivery, and of 


| A TaBTE or PRINCIPAL MATTERS, 


where they are empowered final 
hear and determine Page 
8 It lies to commiſſioners of ſervers, 
withſtanding the act ſays they ſþal 
be compelied to certify their proceed 


9 It lies to remove a preſentment 
court leet | 


urſuant to the ſtatutes of Philip 
ary | 

11 It hes to a private jariſdician c 

by act of parliament 

12 It lies to commitlioners of bankr 


13 A ſpecial ground muſt be laid} 
a certicrari thall iſſue to a county 
tine to remove proceedings in an al 


14 If judges of aſſize proceed aga 
perſon tor non- reſidence, it is a 
ground for a certicrari ; 
15 A certiorari Jies to remove ait 
ment for not doing ſtatute duty 
highway, or for notrepairinga br 


16 It lies to the quarter ſeſſions of 
poration : 
17 Or to remove proceedings betor 
Juſtices = 
18 Or to remove proceedings on id 
venticle act 
19 It lies to remove an order on an 
from a ſcavenger's rate 
20 It lies to remove an inquiſitio 
by the ſheriff under a private 
parliament, and the verdict and 
ment thereon | 
21 It lies to remove an order of ba 


22 But no certicrari will lie to /u 
oper and terminer to remove 4 
nizance; ner to juſtices, &c. 
move a poors rate 

23 A bh will lie to the c 
the Cinque Perts to remove all 
proceedings 46 

24 A certicrari will lie to the gra 

| fion, or to a ſeſſion of the pe! 

Wales, to remove any igdiém 


fine and impriſon "7-506 
dM 7 itlics to j:/ices of the peace, &c. even 


| 


a crime non-capital 
75 A certiorari has removed an 


406 
10 It lies to remove the examinati 
Priſoners before juſtices of peace 
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Yer and top 
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wat for murder from Wales 

Page 407 (N) 1 
1 certiorari may be granted to re- 
pre any indictment from Landen or 
ulleſe r, on three days notice being 
een 407 f. 26 


wved ibid . 


the inſtance of the Ag 407 l. 27 
hut if the de endant pray a certiorari, 
i in the diicretion of the court he- 
br they will grant it or not ibid. 
lu the abſolute right of a proſecutor 
a certizrari, is confined to -caſes 
re the crown itſelf1s concerned, by 
& attorney-general ' © 407 (N) 2 
Where a private proſecutor only u.es 
þ king's name, it is alſo granted, 
bw cauſe be ſhewwn againſt it ibid, 
hit every defenuant muſt lay a ſpecial 
und before the court will grant a 
rar: i ibid, 
The court will not grant a certioruri 
þ remove an indictment for Lg 
im Hick's Hall, without the proſe- 
or conſents C ibid, 
[he court will never grant a certicrari 
the removal of an indictment be- 
r juſtices of gaol- delivery, with- 
tlome ſpecial cauſe 408 


The king's bench is bound to grant! the other judges, &c, 
mtirars t. remove an indictment, 44 By 5 & 6 W. & M. c. 11. in term 
time no certiorari, at the proſecution of 


»- | 
-% : 


A-Tazre os Prxixcieal MatTxRs. 


| ought to be filed without notice 
3 Page 409 

42 In what manner the king's 
proceed on a certicrari to commi iſioners 
| of ſewers ©, 46 
'43 By 1 & 2 Philip and Mary, c. 13. no 


(But by a certicrari to London, only] ' certiorari ſhall be granted to remove 
tr of the indictment ſhall be re- 


any recogm2zance, unlets. ſigned by the 
chief juſtice, or, in his abſence, one of 


ſ. 35 


the party indicted, ſhall be granted by 
the Ling's bench to remove any indict- 
ment or pretentment from ſeſſions be- 
fore trial, unlefs on motion in open 
court " ſ. 36 
45 But in vacation ſuch writ may be 
granted by any of the judges of B. R. 
” Whole na ne, and aiſo the name of the 
perſon to whom granted, ſhail be en- 
dorſed thereon ſ. 36 
46 By 13 Gev. 3. c. 78, no preſentment, 
Kc. of any highway ſhall be removed 
from ſeiſions until it be traverſeu, ex- 
cept the right to repair be the queſ- 
tion 4609, 410 
47 But this is conſtrued to mean on the 
part of the defendant only; for on the 
part of the proſecution, it lies before 
traverſe and judgment 410 (N) 5 
48 No other proceedings under the high- 
way act ſhall be remo ed by cerlicrati 


. 
1 = b 


hlances in which the court have re- 


| ibid. 


bench will 


med indictments from juſtices of. 49 If the ſeſſions manifeſtly ezceed their 
W-delivery- ibid. (N) 3{ authority in making orders concern- 
lie court of king*s bench will noti ing highways, they may be removed 
jt a certiorari for a conviction of by certiorari into the king's bench, and 
uancy upon a default at ſeſſions _ | quaſhed | „„ 

| 405 f. 29 50 By 7 & g W. & M. c. 6. no proceed 
Jems a good objection againſt the ings for rhe recovery of ſmall tythes 


ng a certiorari, that zf/ue is joined ſhall be removed by certiorari 410 
Wn, and a venire awarded ſ, 30 f. 38 


| certicrari ſhall never be awarded c1 But if any matter of law come in ques 
"more an indictment after corvic-|  ſtion, the proceedings may be removed 
Unleſs for ſpecial cauſe 41 ; ibid, 
| cicrar; may iſſue to remove a'sz By 12 Car. 2. c. 23. 0 certierars 
min upon the foreſt law: The ſrelt be allowed to remove proceedings 
"wt 1 408, 409 fs * :ſtices concerning exciſe i. 39 
court will refuſe a certicrari to 517 > New will not lie to remove a 
we 2 recognizance from juſtices! - nviction by commiſſioners of exciſe 
ger and terminer 409 70 double duties on beer under 12 
"ders of commiſſioners of ſewers on 2, Ede ibid, (N) 6 
| : 7 « & ; 54 Put 
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560 But if the record is in the hands of 


c 


54 But a certiorari will lie under the 11, ſureties, to pay the proſecutor hi 
Geo. 1. c. 30. for harbouring tea and Ad 


ſpirits, except the objection lie to the 
. Page 410 ſ. 39 
55 How the fiat for a certigrari is to be 
hgned _ . J. 40 
56 Generally the -erticrari ought to be 
directed to the judge of the inferior 
court; but in certain caſes it may be 
directed to the officer who has the cul- 
tody of the record 411 f. 44 
57 In caſe of death, a certicrari ma) 
be directed to the eu,ürepreſentative 
of the perſon who ought to certify the 
record {, 42 
' $8 A certiorari may be directed to a juſ- 
. tice of aſſize to certify a record taken 
before his companion during his ab- 
Tence ; ibid. 
59 Certiorari's for the removal of indict- 
ments or recognizances, are dire cted, 
either to the juſtices of the county ge- 
nerally, or to ſome of them by name, 
and not to the cas rotulorum 41 1 1. 43 


the cuſtos ratulorum, the certiorari (hal! 
be dire ted to him x 
61 Sed quere, if he muſt not make the re- 
turn to 1t as a juſtice of the peace ibid, 
62 The court of king's bench may re- 
ceive the proceedings of a judge of re- 
cord in ary executory matter without any 
certiorart 412 
63 If both the judges in a commiſſion of 
aſſize happen to die, the clerk of aſſize 
may bring in the verdicts without cer- 
tiorart ibid. 
64 But neither the executors or admini- 
ſtrators of a judge can bring in a re- 
cord without à writ for that purpoſe 
| | wid, 
65 No record executed, as by acquittal, 


A Tarts or PRINcIrAL Mar TRRS. 


ibid. 


* 


&c. can be brought into a higher court 
without a writ ibid 


66 No juftice out of commiſſion, or who. 
is afterwards reſtored, can certiiy a re- 
ibid. 


: 


cord without certiorari | 
67 By 21 Jac. 1. c. 8. certiorari's for the 
removal of an indictment of, 
cible entry, or aſſault and 


1 
bg; g Tot, 
. | ttery, fre 
the quarter ſeſſions, ſhall hs delis ogin 


i 
for =; 
4 


2 
£ 
i 


deſfendant ſhall be bound in 101, with} in the 


4 
ons of 
and damages Page 411 » force as 
68 The king's bench upon the ro 
of any indictment required a Wih,,jcror; 
nizance from the defendant, iu tue ©: 
down the recod _' li; to the 
69 By 5 & 6 W. & M. c. 11. and lions are 0 
Will. 3. c. 33. defendants proſe: ſareti. 
certiorari's at ſeſſions ſnall enter ultices 
recognizance of aol. with two ſu ; 
before one juſtice of the peace, ori... if ſo 
of king's bench, &c, to appet  lueties, 
era to iſſue in the king's bei be remo 
us own coſts, to try the indi u xatior 
the next aſſizes, or term, on no ſequerit to 
the proſecutor A protect 
70 Such recognizances, certiorari s not r 
indictments, ſhall be filed in the WW: 
bench, and the name of the proſi t under 
(if he be the party grieved, of the acc 
public officer) indorſed on the k.3ion 
the indictment | | [te proſec 
71 How this act relates to indi. nut be 
{ found at Hicks's Hal! pirty inju 
72 By 5 & 6 Will. & Mary, e. 
Ge defendant proſecuting ſuc king bound 
rari be convicted, the king's WW «title the 
ſhall award taxed coſts to the pro ¶ the proſe 
be be the party grieved, ar Midril offic 
efficer, &c. a io be ind, 
3 The proſecutor within ten di anent * 
demand ſhall have an attachment of the f. 
recovery of the coſts ſo tar it 
the defendants recognizance H le proſeci 
be diſcharged till they are pate fre 2 
| 8 under t 
74 By 5 & G W. & M. c. 11. cn receiv 
is enacted concerning certiorari payment 
counties palatine ee def 
5 The juſtices muſt make a reti, 
though a proper recognizance en the co! 
given according to the act Ned debt, 
. ee of 
76 The above ſtatutes only refer. 
fendants indicted, therefore ber no re 
obtained by proſecutors rema the lot! 
common law - ot t tax coſt 
77 The above ſtatutes do not ret e court w 
. power of the king's bench ; "U common 
; Tecognizances upon granting © for coſts 
at common law _ _  =_- LreCopni: 
78 If ſuch a recognizance 71 nf 


ſum or the condition, ; . 


tons of the act; yet it is of the 
r force as before the act was made 

Page 414 1.53 
| ztirrari procured by 'a defendant 
the ſtatutes will not be a /uper 
to the courts below, unleſs the 
utions are complied with idid, 
ſhe ſureties appear to be worth 20l. 
juſtices cannot refuſe them 414 
| ibid. 1, 54 


der, if ſome of ſeveral defendants 


[be removed as to all f. 55 
taxation ſhall only be of the coſts 
lequent to the certiorari 485 ſ, 56 
ſte proſecutor by accepting taxed 
bis not reſtrained from aggravating 
ine ibid. 1. 57 
u under a certierari at common 
„ the acceptance of coſts is entire 
ation | ibid. 
te proſecutor, to be entitled to 
k, muſt be either a civil officer, or 
party injured (Vide ſupra No. 72.) 
| 415 (N) 7: 
kung bound over to proſecute, will 
t entitle the party to coſts ibid. 
[ the proſecutor be a party injured, 
vil officer, and the name is omit- 
Ito be indorſed on the back of the 
ment (ide ſupra No. 70), the 
Wt of the fact may be ſupplied by 
kit ibid. 
the proſecutor, receive the third part 
de fine, and then applies for his 
8 under the recognizance, what 
een received ſhall be deducted 741d. 
payment of the fine does not diſ- 
If: the defendant's re cogni zance far 
fs ibid . 
en the coſts are taxed they become 
fed debt, and the perſonal repre- 
ares of the party may recover 
8 ibid. 
re no recognizance is taken, as 
the lottery act, &c. the court 
Nt tax coſts | ibid. 
* court will not order a recegniz- 
, common Jag to ſtand as a ſe- 
for coſts „„ 
"Lrecognizance on the ſtatute ſhall 


A TABLE or PRINCIrAL MATTERS. 


not going on to trial (wide ſupra No. 


ſecuted had taken? 


69), although he ws; ow * pro- 
e defendant in exe- 


cution for the amount Page 415 


94 But the recognizance ſhall not be for- 
feited for not going on to trial, unleſs 


the proſecutor give rules acdording to 
the practice of the court 
95 After the recognizance, the court will 
not liſten to any motion to quaſh the 
indictment or certzorart 
ſueties, whether the indictmento By 16 Geo. 3. c. 30. againſt deer- 
ſtealers, no certiorari ſhall iſſue unleſs 


415 . 58 


I. 59 


the party convicted thall become bound 
to the proſecutor, &c. in 100l. to pay 
full coſts and damages within 30 days; 
and to the juſtice convicting in Gol. 


&c. 


to proſecute the certiorari with e 


ffect, 


416 


9y But if an offender appeal from the 


juſtice of the ſeſſions, he may ſue out 


proſecutor 


98 The like in effect is enacted by the 


ſtatutes concerning game 


a certiorari on ſix days notice to the 


ibid. 
ibid. 


99 By 5 Geo. 2. c. 19, No JupDcMENTS 
ox ORDERS OF JUSTICES OF THE 


Prack ſhall be removed by certiorari, 
unleſs the party ſuing the certicrari 


ſhall firſt enter into a recognizance, 


with ſuretics, before the juſtice or ſeſ- 


ſions where the judgment or order is 


made, or before one of the judges of 


order is confirmed 


king's bench, in the ſum of 5ol, to 
proſecute the ſame at their own coſts 
without delay; and to pay the other 
party their full coſts and charges with- 
in one month after ſuch judgment or 


ibid. 


100 The recognizance ſhall be certified 


to king's bench, and filed with the cer- 
tiorari and judgment, &c. 


If the judg- 


ment is confirmed, the party entitled 


ſhall have an attachment for his coſts, 
if not paid within 10 days after demand 
416, 417 

101 By 13 Geo. 2. c. 18. no certiorert 
ſhall iſſue to remove azy proceedings 


before juſtices of peace, unleſs applied 
for within fix calendar months, and 


r ſecurity for 7axed cots for 


* 


on oath, that ſix days notice thereof in 
writing to the juſtice, &c, who 


may 
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here the 


A Tazix or PrINciral MaTTERS, 


ſhew cauſe againſt the iituing of ſuch | ing below can never be revived 


131 


certiorars ; Page 417 cedendlo . Page 410 um of t 
102 After a certicrari is allowed, ail ſub- 117 But the certiorari mav be ta 
ſequent proceedings on the record be- the file, if improperly obtaine Ficept in! 
low are crroneous 417 ſ. 62] then a procedeudo may be mo tenor. o. 
103 How the delivery of a certiorari "1, WW charters 
operated before the 21 Jac. 1. (e118 If the defendant be comics Mii the pu 
ſupra No. 657) ibid. the proſecutor ſues out a cerise try t. 
104 If execution has been awarded be- defendant ſhall have proc edenas b ſuffcie 
low, the juſtices, &c. ſhould iſſue a ſu- 119 The return to a certisrari ped the 24; 
per/edeas to the ſheriſ, which will make under the ſeal of the court or pe 
a ſubſequent execution void 417, 418] whom it is directed Ao if the 
105 If the execution be partly levied be-}i20 A return held bad, becauſe up vi, have 
fore the delivery of the ſuperſedeas, af per inſtead of parchment «MM the fu! 
writ of wvendi'ion; exponas will autho-[121 The return muſt be made Wi the co 
riſe the ſheriff to proceed ibid. very perſon to whom the cer Le 1-3 
106 A certiorari coram nobis, &c. make] directed, unleſs he have power t Nothing ca 
all proceedings on the record, ſubſe-] a deputy, and that power be (lire is in 
quent to its delivet., erroneous, whe- the return, or otherwiſe nothing cr1icr a: 
ther before or after its return 418 f. moved by it TT ee its 
$ 64|122 If the return differ from the u in +/+ 
107 A certierari in this reſpect is ſtrong- the deſcription of the perſon, M ecrery 
er than a writ of error, which is in-] good, provided he is equal) terdict « 
effectual unleſs the record be certified . by either deſcription * before 
in a reaſonable time ibiu. 123 Quere, how the court ſhall Acer rar. 
108 It 7s /i, the very iſſuing of aj upon a certiorari returned by a p , notwit 
certiorari is a ſuperſedeas, Sed _ of che perſons to whom it was dic it int 
| 107d. | 
109 For if a certiorari to remove an in- 124 Acerticrari, to remove 2n obere the 
dictment be not delivered before the, 7:.oju/tices, may be directed to ent or o 
Jury be ſworn, the trial may proceed fions and returned by them ibs of a 
| | ibid. 125 Before a recognizance take  certied 
110 A certiorari is of no effect unleſs it! juſtice is recorded at the ſeſſions WMP" before | 
be delivered before its return is expired, be returned by the ice, a 1 28 
| ibid. may be in the cuſtody of % 
111 A certicrari is no ſuperſedeas of an] the pace be 74 + 
indictment at ſeſſions, without a pro- 126 A return by juſtices ſhall it for ſte 
per recognizance £ ibid. clauſe necnen aa aiverjas | ela enied 
112 A certorari removes all proceedings | | | ng is rem. 
done betwecn the 16% e and the return 127 If the perſon to whom 2 iſ vhere 
2, | #644, (N)] is directed make a falfe return, n/a, anc 
313 A certicrari for the removal of a re- davits ſhall be received of it on of 
c:gnizance of good behaviour, or for but the party injyred muſt ſue 0 ; 
an appearance at ſeſſions, will not /- for the falſe return * WALEE 
1-:Jeae its obligation 418 f. 650128 But if the public good be 1A, B. 
114 If an indictment be removed by cer-| ately concerned, the cout will iat A. 01 
Licrari after ifſue jeined and remanded,] file ſuch falſe return u a certior 
the trial ſhall proceed as if no certierari] 129 Surpluſſage, in a return to kt A. on 
had iſſued | ſ. 66] 7ari , ſhall be diſregarded 4% bim, 2 
175 Inferior courts proceeding after cer- 130 The return to a org” wn in it 
#i:rari delivered, areguiity of contempt} certify the record itſelf, or the rie there 
. 419 it, or the tenor of the teno!, ©" the 
116 A certicrari once filed, the proceed-} as the writ may require 4 &, in th 


am of the tenor only is nought 


Iicept in London, where a return of 
nor only is warranted by the 
| charters | a ibid. 
f the purport of the certicrari be 
ito try the iſſue of nul tiel record, 
' ſufficient to certify the tenor, 
n the 4/727 require the record 
TY ibid, 

I if the court awarding the cer- 
vi, have no juri ſdiction to proceed 
g the ſubject matter of the record 
if the court below ought only to 
ily the tenor 420, 421 
ahing can be removed where the 
re is improperly directed 421 
{ ceticrart may remove a record 
ne its return, though ſuch record 
wt in ee at the time of the zefle, 
livery 424 1.78 
| verdict cannot be removed from 
In! before judgment ibid. (N) 
Icerrari will remove an indict- 
1 notwithſtanding a diſcontinu- 
Ron it in the court below 421 
1 
Where the certiorari requires an in- 
ment or other record taken before 
les of a certain ' deſcription, and 
certthed appears to have been 
n before juſtices of a different de- 
un, nothing is removed 421 
ſ. 80, 81 

here the zurit deſcribes an indict- 
for ſtealing two horſes, and 
ertified is for ſtealing one only, 
Wy is removed 
kn where the variance is between 
t, and ſalt in general; or in the 
Mption of a place 4422 f. 83, 

8 


Ne where the record required is 
ut A, B. and C, and*that certified 
Kunſt A, only ibid. f. 85 
kt 2 cerliorari to remove a record 
al A. only, will remove it as 
u him, although others may be 
ed in it ibid, 
Nere there is a material variance 
* the writ and the records 


A TazLs or PxInciral MATTERS. 
here the 2077! requires the record, the parties, nothing is removed 


| Page 422 1. $6. 
Page 420 1.76 145 Yet if the variance be only in the 


421 f. 823 


| 
| 
146 If the writ name more defendants 


riance | . 
147 The writ need not deſcribe whether 


149 Where the record required is not 


{ball appear proper 
150 What proceſs 1s to be awarded after 
the removal of a record by certicrari 
424 1. 88 
151 No proceedings of any court of 


2 It has been reſolved by the judges 
that the hanging in chains is not to 


1 A priſoner, for any crime, may, by 
the common Jaw, challenge any of the 
GRAND JUR, as being outlawed for 
felony, villeins, returned by the pro- 
ſecutor, or not returned by the proper 
officer, &c, 

2 Whether a priſoner who challenges 


i in the names or addition of 


more jurors than the law allows, ſhall 


ipelling, and the words have the = 
ſame ſound, it is immaterial ibid. 


than are named 1n the record, it is va- 


423 (N) 
the offence be contra formam ſtatuts 
on an indictment muſt give the defend- 
ant a day in court ibid. 
removed, the court will quaſh the writ 
and award a new one, or ſuffer the 
court below to proceed, as in diſcretion 
423 f. 87 
into a ſuperior court 


criminal juriidiction can be removed 


into a ſuperior court, but by writ of 


etror or certierari 


5 1.14 


CHAINS. 


1 By 25 Geo. 2. c. 37. the court before 
whom a murderer is convicted may ap- 
point the body of any ſuch criminal to 
be Hung in chains, after execution 


1.74 


form any part of the ſentence ibid. (N) 


e court may, after ſentence, direct 


the hanging in chains, by a ſpecial or- 


der to the theriff ibid. 


CHALLENGES. -V ide TFurers, 


397 ſ. 16 


be 


ibid. 


148 A certiorari to” remove a conviction 
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A TaBIE or PRINCIPAL MATTER. A 
be adjudged to ſtand mute Page 461 a collateral iſſue _ Page 5 200 
| {. 2 19 At common law the priſoner g fat he 1 
3 No challenge can be taken either to challenge any number din Ho the 
the array or the polls of the PET * torily, under the number of thin 
Jo v, until a full jury appear 5 ũ | 50 x Edw, 
| 4 No juror can be challenge d, either by 20 By 22 Hen. 8. c. 14. no perſ pls indi 
| the king or the priſoner, after he is raigned for any petit treaſon be is 1 
| ſworn, except by conſent; unleſs for] or telony, ſhall be admitted to 2 
| ſome cauſe ſubſequent to his being lenge peremptorily above twenty Þ juror h 
| ſworn _ 5 ib1d, EE | eg which. 
| 5 The array cannot be challenged after 21 But the 1 & 2 Phil. & Mary, e. pod caut 
| any of the jurors are ſworn ibid. ſ. 1 revived the old challenge of 3 tat he h 
4 ps x; | (N)] Petit treaſoe © it the pri 
= 6 A juror after he is ſworn may be per- 22 Contrary to the opinions of He nor can 
= emptorily challenged another day :.. Hawkins, if a priſoner challenge at upo! 
= [7 Formerly the king might challenge] than 20, the challenge ſhall bein 7c5r: 
| | perempterily any number of jurors, But] ruled and the juror ſworn 10 good 
1 by 33 Edw. 1. he ſhall now aſſign a[23 Where a juror is challenged for bund othe! 
1 cauſe certain, the truth of which thall] 4 the priſener, the cauſe ſhall Int 
| | | be tried as in other challenges 579, mediately ſhewn, and not as in a | juror h. 
| ES | 580 lenge by the king (Lid ſupro if the | 
{ | 8 This ſtatute extends as well to” all] after the panel is peruſed 55 «ule of 
| | criminal caſes as to civil 580 1. 3024 If the cauſe of challenge be | 
= The king need not ſhew his cauſe of | lowed, the ſame juror may de ing ma. 
challenge till the whole panel is per-] lenged peremptorily before he is Ne or to 
iN uſed, and 1t appear there will not be 575 | f 
_ ſufficient without the perſon ſo chal- [25 It is a good canſe of challenge lbje&t car 
=! lenged N 5 ibid.] juror is an alien, a minor, or a our agaf 
=! 10 If the defendant challenge touts para- OE | {ubject 
. | waile, he ſhall ſhew his cauſes, before 36 A peer may be diſcharged fra of the f. 
1 the king need ſhew any 5 80 1.3] jury by writ of priviiege, or of partial 
| 11 A peer can take no challenge to any] challenge, himſelf as being a p 1e prin 
q of his peers | 580 ſ. 44 he may be challenged, for tha 's a p. 
= 12 Where ſeveral are tried on a joint] by the party | 5h ate tenar 
denire, the challenge of one is a chal- 27 In what caſes the want of freel Wllenge | 
lenge as to all ibid. a good cauſe of challenge again to the 
13 By 24 Geo, 2. c. 18. no challenge] rors. (Fige Furcrs) 563 8 Edw. 3 
| ſhall be taken by a peer to any panel „„ to les ſh. 
for want of a 4night _ #bid.{28 It is a good cauſe of challenge half A 
14 The priſoner muſt take all ſuch chal-| juror is outlawed, or ſentenced ir ſo ma; 
lenges himſelf, even in caſes where] infamous puniſhment, or that! Flle, &c 
counſel are allowed 580] been convicted of treaſon, felon Engliſh h 
15 By the common law, 4 peremptory] jury, conipiracy, forgery on 5 Eds jy 
challenge was allowable in all capital : 558 = 
"- 58129 Such exceptions are not ſa ve i! zny « 
36 By 33 Hen. 8. c. 23. it ſhall not be] pardon, quere 1 m a jury 
allowed in high treaſon, or miſpriſion] 30 Anciently excommunication (od cauſe 
of high treaſon | ibid, | good cauſe of challenge | 
»7 But as to high treaſon, the right of| 3x But ſuch cauſes, unleſs the re 7 
peremptory challenge is revived by]. ſhewn, are not principal, bit o MPION 
4PM. c, 10. . ibid. vour only : 
18 Quere, whether a peremptory chal- 32 The conviction of conſpiracy! RT 
Tenge ſhall be allowed upon the trial of at the king's ſuit a 4MCER' 


z10 good cauſe of challenge to 2 
at he is returned upon the panel 
to the ſtat. Weſt, 2. c. 38. 

| Page 588 f. 26 


is indicted for the ſame offence 
be is 1mpanelled to try, is good 

9 c {. 27 
&þjuror have any claim to the for- 
A vhich may follow conviction, it 
god cauſe of challenge 5 89 f. 28 
tat he hath declared an opinion 
if the priſoner maliciouſly ibid. 


jak upon a wor dire, becauſe it 
kin reproach ibid. (N) 
410 good challenge that the juror 
und others guilty on the fame in- 
t N 589 f. 29 
t juror hath given his ags the 
if the king's witneſſes, it is a 
lauſe of challenge for the king 
os 589 1. 30 

ling may either make a principal 
face or to the favour, where he is 
589 f. 31 

lubje&t cannot take a challenge for 
wour againſt the king 589 f. 32 
& ſubject cannot challenge for the 
ke of the ſheriff*s; unleſs ſome in- 
t of partiality be ſhewn ibid. 
8 no principal challenge where 
lg is a party that the juror is his 
ate tenant 589 . 33 
Wllenge for ſuch cauſe ought to 


8 Edw, 3. c. 13. ALIENS AND 
MENS ſhall be tried by jurors 
half deni ens and the other 
if ſo many aliens can be found 
Place, &c. 590 1. 34 
| Engliſh half of the jury ought to 
bed as jurors, (Vide Furor 

„ TY A 
if any omiſſion which the law 
11 a jury per meclietatem lis g 


bad cauſe of challenge 590 co 
| 592 


WAMPION S.—Vide Battle, 


MANCERY .—7/7de Bail. 


ror cannot be examined as to. 


de to the favour ibid. 


0 


A TaBLE or PRINcIrAL MarrRRS. 


CHARGE. 


x Edw. 3 C. 3: 2 challenge that He who has the bare charge of goods 


without the po eſſion, cannot maintain 


an appeal of larceny for them ch: 23 


1. 44 


CHEAT. 
Any one may arreſt a notorious cheat 


122 


CHIEF PLEDGES 


Conſtables of tythings, now called petit 
conſtables, were anciently called chief 


pledges: | 5 97 63% 


CHURCH-WARDENS.—Yide Appeal, 


\ 


CINQUE PORT.—ide Certizrari. - 


CITIZEN. 


Citizen 1s too general and therefore not 
a good addition of the ſtate and degree 


272 f. 114 


EI. 


i A wiſne may well come de wicinets 
civitatis, which does not exclude the 
City 266 

2 A city and the county thereof ſhall be 
taken prima /aci? to be of the ſame ex- 


ee 273, 274 
3 Who may be jurors for trials in cities 


c. 43 f. 12. 19. 24 
CIVIL LAW. 
1 The civil law, where it is admitted, 


is part of che conunon law 18 f. 1 
2 The 


actually caught playing with falſe dice 
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4 By 25 


Cc 


5 A Tazis or PRINcI FAL MartTIxs. 


2 The court of the conſtable and mar- 
ſhal ſhall be guided by the civil law, in 
caſes not within its own practice 

Page 18 f. 11 

3 What appeals are to be tried by the 
civil law ch. 23. ſ. 12. 29. ch. 45.1. 2 

4 A condemnation by the civil law cor- 

rupts not the blood 


CELERICUS. 
The word clericus is uſed both by the 


canon and the common law as deſcriptive. 
of thoſe who are entitled to the benefit 


of clergy 474 


CLERGY. 


1 Anciently the clergy inſiſted that the 
facredneſs of their characters exempted 
them from the puniſhments of /ecular 
tribunals 473 f. 1. 503 ſ. 110 

2 And, by the canon law, all perſons 
in holy orders were intitled to the 
privilegium clericale 474 

3 Before the ſtat. articuli cleri, q Edw. 2 
the privilege of clergy was denied to 
thoſe who had abjured the realm, or 
confeſſed their guilt,  &c. 474 f. 3 

Edw. 3. c. 4. all manner of 

clerks, as well ſecular as religious, ſhall 

enjoy the benefit of holy church 474 

| 1 


4 
s All perſons were conſtrued to be with- 
in this ſtatute who could read @ wer/e, 


18. 234 


| 


9 Sacrilege, and breaking the pri 
the ordinary, were only intil 
clergy at the diſcretion af the or 


except convicted heretics, jews, ma- 
homedans, pagans, perſons blind or; 
' maimed, or thoſe guilty of Gigant 


| 474, 475 
6 But by 1 Edw. 6. c. 12. perſons guilty 18 


of bigamy are admitted to clergy 475 


» By 21 Jac. 1. c. 6. women, guilty of king's bench, for the certifical 


ſuch larceny for which men were ad- 


hand and impriſoned 475 1.7 
8 By 3 & 4 Will. and Mary, c. 9. where 
a man may demand his clergy, a wo- 
man, upon her prayer for the benefit of 
this ſtatute, ſhall have it alſo and be 
burat in the hand and iinpri ſoned 


475 1.8 


mitted to clergy, ſhall be burnt in the 19 By 3 & 4 Will. & Mary, C 


| Page 
10 By 4 Hen, 7.C.13, wn = x (11MEC 
within orders, who has once re ende 
the benefit of clergy, ſhall. nat g except 
| mitted to it a ſecond time 476 | 
11 Perſons within holy orders, & crea 
clergy a ſecond time, ſhall lo Mud exc 
benefit, if he fail to produce his 
or a Certificate on a day given ſaty trea 
court | : ted by 
12 By 28 Hen. 8. c. 3. perſons i Edi. 
orders ſhall be under the ſame p ned fo 
perſons not in holy orders, A ing ot 
offences mentioned in this ſtatueMi!f 
teconſlr 
13 By 32 Hen. 8.c. 2. perſons I and 
orders admitted to clergy, ſhall bid of cl: 
in the hand and ſuffer in all reſ . 2. 
lay perſons ſo admitted im the ab 
14 By 1 Edw. 6. c. 12. all per perſons; 
victed of other offences than tho eit muſt 
tioned in the act, ſhall have the e it by 
of clergy, as before the firſt of H Edw. 
| i (crever : 
15 Where lay perſons are not e ute it 
from clergy the firſt time, periiiiffcfily exc 
holy orders may have it as 0:caMM0ouft an 
want it, except, &c. dergy, the 
16 But where the oFence is genen ng his « 
cluded from clergy, perions in WW the pri 
ders ſhall have no more ben 
wr 3 3 murder m 
17 34 en. 8. c. 14. H eben 
of — 5 0 ſhall certify the ai * 
of clerks convict, unto the king ue c 
and on being-written to, (allF nuſt be 
the ſame to the judges of e ofende: 
very | = WW 
The juſtices may write in with ref; 
name to the clerk of the c Wl te tar 
Konly in t. 
tranſcript of an attaind-T Pr 
ere a ſt 
clerks of the peace, &c. (ha mn offen 
convictions, at the requeſt of tha law, 
cutor, which ſhall be evident dude Contra 


Me excl 
7% doth not 
5 *fore or 
Mer doth 


ſecond indictment for an offen 
in clergy 9 
20 In what manner a coUN7 


2 


A TapreE or PRINcIrAL MaTTERs, 


te fled, in order to ouſt an 1 oee 
ts clergy | Page 478 1.19 (N) 


e is demandable by the common 
upon an indictment or _ for 
crime whatſoever, which ſubjects 
fender to the loſs of life or mem- 
g ercept high treaſon or ſacrilege 
1 479 ſ. 20 
y created treaſons againſt the king, 
io excluded without ſpecial words 
ibid. (N) 
ur treaſons ſeem to have been ex- 
kd by the common law, But by 
Edu. 3. de clero, c. 4. it is 
hired for any treaſons or felonies 
fine other perſons than the king 
welt 479 ſ. 21 


conſtruction alſo, that infaiatores 


nn and depepulateres agrorum, were 
of clergy, is revived by 4 Hen. 
4.2. } ſ. 22 
im the above ſtatutes it follows, that 
ſetlons who were entitled to the 
wit muſt, if not entitled to it, be 
wd it by Come ſtatute made ſince 
j Edw. 3. ſ. 23 
Iterever an offence is made felony 
tue it ſhall have clergy, unleſs 
pefely excluded 480 f. 24 
houſt an offender from the benefit 
lerzy, the indictment muſt expreſs- 
ng his caſe within the ſtatute by 
a the privilege is taken away i 
Ke 


murder muſt be laid and proved of 


le prepenſe 5 the offence of an ac- 
lay before muſt be malicioufly of a 
uſe clam et ſecrete a perſona z rob- 
| muſt be in er near the highway, 
& offender ſhall have his clergy 

| hid, 
t vith reſpe& to acceſſaries, words 
UM re tantamount in ſenſe, and 
only in the manner of expreſſion, 
Whictent ibid, 
Ke 2 ſtatute takes away clergy 
un offence which was capital at 
mon law, the indictment need not 
Wide contra Jermam ſiatuti wid, 
"Ute excluding the principals from 
doch not thereby exclude acceſ- 
before or after l. 26 
"370th a ſtatute excluding the! 


4 


acceſſaries thereby exclude principals 


Fage 480 f. 26 


3 Where a ſtatute excludes thoſe from 
clergy who ſtall be jound guilty of any 


principals only ibid. 
34 Where clergy is allowable it ſhall be 
&c, as to one who is convicted 481 
| 1. 27 
35 But a ſtatute taking clergy from thoſe 
who ſhall he found guiity, doth not 
take it from thoſe who ſhall ſtand mute, 
&c. 481 ſ. 28 
36 But ſuch a ſtatute extends as well to 
thoſe who ſhall confeſs as to thoſe who 
are convicted by verdict zbid. 
37 Or STATUTES TAKING AWAY 
CLEROY 481 f. 29 
38 By 23 Hen. 8. c. 1. no perſon found 
guilty of petit treaſon, murder of malice 
prepenſ», robbing churches, &c. or per- 
ſons in their dwelling-houſe, any of the 
family being therein ard put in fear, 
robbing in or near the highnvay, burn- 
ing houſes, or-barns of corn, nor any 
acceſſaries to ſuch offenders, ſhall be 
admitted to clergy, perſons in holy 
orders excepted 481, 482 
39 This ſtatute does not extend to per- 
ſons ſtanding mute, challenging, &c. 
or outlawed, and was therefore eaſily 
evaded 3 482 f. 31 
40 By 25 Hen. 8. c. 3. this defect is re- 
medied : " 0d; $34 
41 But this ſtatute extends not to appeals, 


nor to acceſſaries before, nor to per ſons 


outlawed ibid. ſ. 3 3 
42 By 1 Edw. 6. c. 12. the above of- 
fences (Vide ſupra No. 38.) and all 
herſeftealers are again ouſted of clergy 
but all other caſes of felony ſhall be 
entitled to clergy in the ſame manner 
as before the 1 Hen. 8. 483 
43 The ſtatute extends to appeals, per- 
ſons in holy orders (Viue fupra IA 
and perlons outlawed 483 f. 35 
44 The defects of this ſtatute pointed 
out 483, 484 
45 By5 & 6 Edw. 6. c. 10. the 25 Hen. 
8. is revived 484, 485 
46 The queſtion examined, whether this 
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crime, it ſhall be conftrued to exclude. 


allowed as well to one who ſtands mute, 
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50 By 3 & 4 Will. & Mary, c. 2 ſuch 


2 
mA TREASON are excluded from 


7 L 
© 


ſtatute revives the whole of the 25 
Hen. 8, &c. &c. Page 485, 486 
47 By 4 & 5 Phil. & Mary, c. 4. acceſ- 

ſaries befere to petit treaſon, wilful 

murder, robbery in a dwelling houſe, 
or near the highway, and arſon; are de- 

pri ved of clergy e 
48 This ſtatute is reſtrained to ſuch rob- 

beries in a dwelling-houſe only as were 

depri ved of clergy by the former acts 
18 . 487 1.46 

49 An indictment or a to ouft an ac- 
3 of clergy, 8 ſub- 
ſtance of this ſtatute exactly ſ. 47 
perſons as were before excluded by 
former acts, on conviction by verdict or 
confeſſion, are excluded on ſtanding 
mute, challenging, &c. or being out- 

lawed | ſ. 48 
51 This ſtatute does not extend to ap- 

peals, nor to felonies by ſubſequent 

ſtatutes 5 
By 23 & 25 Hen. 8. principals in 


488 
1:50 
53 Quere if they are not excluded in ap- 

peals ſ. 51, 52 
54 By 23 & 25 Hen. 8. and 1 Edw. 6. 
c. 12. wilful Mu R DER of malice pre- 
penſe is excluded in all caſes 1.54 
55 It is not excluded in appeals upon 
challenging more than twenty 439 
56 By 4 & 5 Phil. and Mary, c. 4. ac- 
ceſſaries before are excluded as well 
upon indictments as appeals ia all caſes 

| 489 f. 56 

57 By 1 Jac 1. c. 8, Homicipe BV 

SrABBING is excluded; but thoſe 

who abet this offence are not . 57 
53 By 3 & 4 Will. and Mary, c. 9. thoſe 

indicted of ſuch manſlaughter are ex- 
cluded, as well on ſtanding mute, &c. 
as on conviction | | 
59 By 8 Eliz. c. 4. Laxceny from the 
perſon of another prvily qvithout his 
knowledge is excluded from clergy 


clergy upon indictment, &c. &c. 


1.59 
60 This Satute does not extend to ac- 


ceſſaries either before or after 490 f. 
0 


A Ta BTR or PxinciraL Marrzxs, 


ſ. 58] 


| time it is committing, the ofend 
have his clergy Page 40 
62 Larceny from the perſon of 
whoſe ſeriſes are loſt in intoxic: 
not within the at 
63 Quere if the larcefty is com 
while the perſon is aſleep 
64 By 1 Edw. 6. c. 12, and 2% # 
6. c. 33. principals inHoxse-5 
I NG, &c. are excluded from cle 
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65 By 31 Eliz. c. 12. all — 
before and after are alſo exclude 


66 Thoſe who only receive th 
horſe. without receiving the jel 
not exeluded by this ſtatute i 
67 But by 3 & 4 W. & M. c. 
ceivers of /tolen goods are made 
ſaries | 
68 By 10 & 11 Will. z. c. 23. to 
larceny in any ſhop, warehouſe, 
houſe, or ſtable, privately, and 
value of 58. or to aid therein 
cluded from clergy 49 
69 Neither acceſſaries nor perf, 
lawed are excluded from cle 
this ofence 2 
70 The property ſtolen muſt be 
is uſually expofed in the plac 
tioned in the act 10 
71 Warehouſes or wharfs for ge 
tended to be ſhipped are not 
this act | 
72 The warehouſe of a Black 
factor is not within the at 
73 A watch left to be repairedati 
maker”s is not property within 
tection of this act | 
74 By 12 Ann. c. 7. to ſteal f 
dwelling-houſe or out- houſe 
amount of 40s. is excluded _ 
| — 
75 Apprentices under 15 yeais 
who ſhall rob their maſters 
within the at ; 
76 Perſons outlawed and accell 
not within chis act 4 
77 By 22 Car. 2. c. 5. to flea 
WooLLzNnNs FROM THE 3 
tenter in the nigit-time ls exclui 
clergy 43 


61 If the the larceny is diſcovered at the | 


78 By 18 Geo. 2. c. 27.to ſteal i 


1 


En BLEACHING OR PRINTING 
dps, or to aid therein, is felony 
bout clergy _ Page 492 1. 69 
qu the court may in diſcretion tranſ- 


A TazTI or PRINcIrAL MarrzRs. 


( 


4 Will. and Mary, c. 9. Page 494,495 
94 No robbery is within theſe ſtatutes 
but ſuch as is laid “ in or near the 
highway, and to have put the perſon 
robbed in fear” „ 


| 


wrt the offender for fourteen years 
| | „„ 
y 22 Car. 2. c. 5, embezzling 


acluded from clergy 492 1. 76 
Git the court may tranſport for ſeven 
urs 3 : 492, 4 

1 14 Geo. 2. c. 6. & 15 Geo, =. 
to ſteal SHEEP, OR THE OTHER 
177LE therein mentioned, is exclud- 
[from clergy | JS | - 
24 Geo. 2. c. 45. to ſteal goods 
YA\VIGABLE RIVERS to the value 
403, is excluded from clergy 493 
Þidence of a theft in Lime-houſe 
tis not within this act 114. (N) 
ey, though a great part of it be 
nugal money, commenty current, is 
twods within the meaning of this 
L Grimes's Caſe. Foſter 79. 

bf 26 Geo, 2, c. 19. ſtealing from 
ISELS IN DISTRESS, &c, is ex- 
led from clergy 5 
23 Hen. 8. c. 1. 25 Hen. 8. c. 3. 
13& 4 Will. & Mary, c. 9. Sa- 
rer, or rebbing any church, 
el, or holy place, is excluded 
acderg / 494 f. 72 
h not ſacrilege within this act, 
$ the robbery be accompanied 
iu breaking | 494 1. 73. 
t by 1 Edw. 6. c. 12, all perſons 
Ulted of clergy for felonioufly 
x goods out of any church, &c. 


| | 494 1. 

E offender may be tried in El uf 
« county than that in which the 
ite ſhall be committed ibid, 
Klaries to ſuch a robbery or taking; 


val s TrOREs to the amount of 208. 


95 By 25 Hen. 8. c. 3. and 3 and 4 Will. 
& Mary, c. 9. robberies and burglaries 
tried in a different county from that in 
which they were committed, are ex- 
eluded from clergy, if they be of ſuch 
a kind as would have been excluded 


S 495, 496 
There is no need of any en 
cord that the felony was committed in 

a different county 48096 1. 82 
97 But itis uſual to write on the margent 
of the indictment, that it 1s for felony 
in another. county _ 4 
98 What judgment an offender ſhall re- 
ceive who 1s convicted of an ofence 
withinclergy in the ſecond county, &c. 
| 407 f. 83 
09 By 3 and 4 Phil. and Mary, c. 4. ac- 
ceſfaries before the fad in robbery, in 
or near any highway, are excluded 
clergy | 497 1. 84 
100 By 23 & 25 Hen, 8. and 3&4 Will. 
& Mary, c. . to rob any perſon in his 
dwelling-houſe, any of the family be- 
ing within, and put in fear, is exclud- 
ed from cler 497 ſ. 85 
101 By 3 & 4 Phil, & Mary, c. 4, ac» 
ceſſaries before are alſo enge g 


BK 497 fl 86 

102 By i Edw. c. 12. to breaka houſe in 
the day time, and commit felony there- 
in, any perſon being within at the time, 
is excluded from clergy, whether tried 
in the ſame or a different county 


Wexcluded by any ſtatute, unleſs 
Mence amount to burglary 
— Rs 
Er, if ſacrilege is not excluded 
Keroy by the common law 49 

nan 496 


b ferſons, not in holy orders, in- 
ud e robbing in or near the 
MY,” are excluded by 23 and 25 


| 5 497 1. 87 
103 By 4 wy Phil. and Mary, c. 4. ace 
ceſſaries before are alſo excluded 


ibid, 
104 The breaking of a cupboard, door, 
or trunks, 8c, or any fixture only, is 
not a breaking within the act 497 
PE th . 38 
105 By 3 and 4 Will. and Mary, c, 9. 
to take away goods in any dwelling. 
houſe, any perſon being therein and 
put in fear, or to aid in ſo doing, 18 


2 1 * el A. and 3 & 


excluded from clergy 407, 498 
> EM 106 By 


ſ. 79 


upon a conviction in the proper count 
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106 By 5 and 6 Edw. 6. c. 9. perſons 


' found guilty of robbing any other in 
their dwelling houſe, or any part there- 
of, any of the /amily being within the 
precincts of the ſame, ſf all be excluded 
from clergy, whether the family there 
being ſhall be ſleeping or waking 


Page 498 f. 89 | 


107 No perſon found guilty of robbing 
any perſon in any booth or tent in any 
fair or market, the owner or any of His 


family being within, ſhall be admitted 


to clergy, whether the family there be- 
ing, be ſleeping or waking 498 ſ. 90,91 
108 No robbery is within this ſtatute 
which is not accompanied with an ac- 
_ tual breaking ; 


| 498 1, 92 
109 A ſojourner being in as” ouſe at 


the time of the robbery, will not bring 
it wichin the ftatute 499 


110 It is only neceſſary to ſtate, that 


divers perſons were in the houſe, with- 

. out ſhewing they were under any rela- 
tion to the party robbed ibid. 
111 By 3 and 4 Will, and Mary, c. ꝙ to 
rob, any houſe in the day time, any 
per jon being therein, or to aid in fo 
doing is excluded from clergy ibid. 
112 Quere, if acceſſaries to a robbery in 
a booth or tent are excluded, except 
it be from the perſon of a man ibid. 
113 By 39 Eliz. c. 15. any perſon found 
guilty for felonious taking away, in the 
day time, money or goods to the va- 
lue of 5s. in any dwelling houſe, or 
the outhouſe thereto belonging, al- 


though no perſon be therein at the time 


ſhall be excluded from clergy 500 


| | | þ 
114 The ſtatute ſtall only extend 25 
ſuch à felonious taking as is accom- 
panied with a breaking of the houſe, &c. 

1 2 500 1. 96 


115 A chamber in an inn of court is a 


dwelling-houſe within this at ſ. 97 
116 A lodging in Somerſet-beuſe ( an old 
palace) or Whitehall is not within this 
rr 
117 No acceſſary is ouſted of clergy by 
F 1.98 
118 He who ſtands by and abets another 


while he breaks and enters the houſe, | 


and afterwards divides the ſpoil, but 
doth not actually enter the houſe him- 


ſelf is not within the ſtatute Page 
119 The law of this caſe doubted 
explained . 


| um the 


ins are no 


| h CLER 
120 By 3 & 4 Will, & Mary, c. 9, . 
ever ſhall afs/? 8 — . 


dwelling-houſe, ſhop, or vareh 
thereunto belonging, in the day t 
and ſteal money or goods to the 
of 58. although no perſon be therein, 
be excluded from their clergy 

OI 


121 This ſtatute not mentioning 
houſes, an affi/tant to ſuch a felo 
an outhouſe, not being a ſhop, 4 

clearly intitled to his clergy 502 


122 The acceſſaries before to ſuch *”? w 
lony in an outhouſe, not being ai; © 
: 12075 if 
&c, are ſtill entitled to clergy Pape 
| | 02 
123 But all principals in 5 1 or bre 
within 39 Eliz. are excluded nh, a 
clergy, whether in the ſame or . * ch 
ferent county | T7 tiny 
124 By 3 & 4 Will, and May, — f 
whoever ſhall 744 any other Ly 2. 
ſhall 2%, &c. to commit ſuch o 50 
ſhall not have the benefit of his While th, 
— 02 - 
125 InBuxGLaxythe inci F m_ 
of clergy, by 1 Edw, 6. c. 14: fx 
perſon be in the houſe at the tn 0 his ed 
the breaking, and thereby pat! We Fd, 
3 ; | 502 „ ;.... 
126 By 18 Eliz, c. 7. principals eG 
glary are excluded generally W þ dt * 
127 By 3 & 4 Will. and Mary * 
acceſſaries before the fact are ee, 1 
Ms 50 | 
128 By 23 and 25 Hen, 8, and ent, 
Will. and Mary, c. 9. Pc nlities 
ARs oN are excluded from cler le face, : 
| = don 
129 B and « Phil. and Mar OY 
> to 35 fact before, 4 1 
caſes are alſo excluded 503 * 1908 
130 By 1 Edw. 6. c. 12. every /b c 
lowed clergy in all cafes wherel 54 A 
are excluded by that act, except: + vary? 
murder 503 ll and * 
131 Therefore peers are entitled: uh 
y, unleſs ouſted by ſome ſtatub "hs 8 
ince 1 Edw. 6, or revived by be ord; bo 
_ Edw. 6. 1 Y oY er a con 
132 By the above ſtatutes clerg) eine 1 


A Tast or Pain 


Win arenotnamed in them Page 503 (N) 
err might be demanded by 
ancient common law as ſoon as the 
iner was brought to the bar 

tio 
But ever ſince the reign of Hen. 6. 
this been held not demandable til! 
fer trial LT 5 504 
And clergy may now be allowed 


e execution actually done 504. 111 
Tue court might always admit to 
ky, without its being demanded, 
po evidence. of the priſoner being a 
1 „ 50 

Except the conviction was for fr 
bee, or breaking the priſon of the or- 
ary EO e # 
| The temporal judge is ta decide 
ether the offence be within the 
nilege, and whether the priſoner is 
led to the benefit 505, ſ. 113 
How far the canon law is part of 
common law . ibid. 


m reading the neck werſe, the tem- 
u Julge over-ruled the ordinary, 
recorded legit or non legit, accord- 
go his own judgment 505 
by 1 Edw, 6. c. 12. the neceſſity of 
dan ability to read, in the caſe of a 
„ is taken away 506 f. 114 
ind by 5 Ann. c. 6. the neceſſity of 
dreading is alſo taken away as to 
ky common perſon 506 f. 115 


fuſed his clerk againſt law, his 
yoralities might be ſeized 506 f. 116 
lit fnce, 25 Edw. 3. c. G. the ordi- 
Yi only liable to a fine for con- 
it of the quare non admit 95 ibid, 
a what manner 2 clerk was to be 
ſeed to the ordinary and afterwards 
el by the cammon law 507, 508 
114 Hen, 7 c. 13. Commuoners con- 
Ack murder ſhall be marked with 
Ml: and of other felony with a T 
bite brawn of the lef- thumb, in 


erdinhaſ, 508 {, 121 


{um the offences, but aiders and abbet- 


Ute perſen authoriſed to grant it, at 
time or under any circumſtances, | 


Mile the title to clergy depended 


aciently, if the ordinary demanded 


u un, before they are delivered| 


cIPAL MAT TIRs, 


148 By 8 Eliz. c. 4. perſons admitted to 
clergy, who have before committed axy, 
. other ſuch offence, and have not been in- 
dicted for the ſame, may be indicted 
and tried for the ſame, as if they had 
not been admitted to cler y 
Page 509 ſ. 122, 123 
149 By 18 Eliz. c. 7. after clergy allow- 
ed and burning in the hand according to 
4 Hen. 7. ch. 15. ¶Liue ſupra, No. 146.) 
the priſoner inſtead of being delivered 
to the ordinary ſhall be diſcharged 
| 509 f. 124 
150 But the court may, in diſcretion, in- 
flict one year's impriſonment on ſuch . 
offenders --.- 7.4 3 $69y $50 
151-And all perſons admitted to their 
clergy ſhall, notwithſtanding, be put to 
anſwer for all other felonies 510 f. 126 
152 Since theſe ſtatutes a conviction for a 
| felony within clergy, and an allowance 
of it thereon, is as niuch a diſcharge of 
all precedent felonies within clergy 
(though not of any others) as it was be- 
fore the ſtatputeess 510 f. 127 
153 A clerk convict, admitted to cler- 
gy, has by it a kind of ſtatute pardon, 
the ſame as if he had made his purga- 
tion at common law 510 f. 128 
154 The reaſosableneſs of theſe con- 
ſtructions defended 10, 511 
155 The admiſſion of clergy reſtores the 
party to his credit and enables him to 
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be a witneſs 511, 1. 129 
156 Quere, if a pardon would have this 
8 ibid. 


PPP on” Oo es * 4 
A 7. 2 1 - 
” | —— — — = — — — . —— — 8 5 F * — 
API "- — — 
— — e — hon - — ep — 
— * 2 = — 7 D „ 5 — —— __ — — — . CORES. cob en 2 = 5 
— — — 0 — — 2 A " — — 95 + — — SS - — . — — . < . 
8 9 C 0 * * Po — —— —— »—év’ͤ“ K — - = — — or * - * 
y 2 — — mum x — * a — — 2 Dr re an — r ö 
— I—_ — 3 | _— 5 7 «LEN 2 
2 — . * rn — _ nite * , 1 1 
A MO RED Wan we . 8 6 * ＋ = e ” Yr — 


157 The admiſſion to clergy gives the 
party a capacity to purchaſe goods and 
to retain the profits of his land 511, 129 
158 The lands, &c. which the offender 
had at the time of conviction being 
thereby veſted in the king, ſhall not be 
directed either by pardon or purgation 
„ . 511 ibid. 

150 A pardon never avoids any prece- 
ye — :: OE 
160 Purgation was rather conni ved at 
than allowed by the common law 151d. 
161 The 8 Eliz. c. 4. &c. (Vide ſupra, 
No. 148, 149.) ſeems to take from the 
ſpiritual court the power of depriving 
the party for the crime for which he 
may have received clergy "01 
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162 Thoſe who are exempt from burn- 
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165 By 19 


167 But this act ſhall not abridge the 


A Tazrz or Pzinciear. MaTTERS, 
ing in the hand ſhall have the ſame pri- 2 By 15 Geo. 2. c. 28. whoever 


F 


vilege without it, as others have with 
it Page 512 f. 131 


it is actionable to call him a felon 
A 1 512 f. 132 
164 By 5 Ann. c. 6. where perſons ſhall 
be burnt in the hand, &c. the Judge 
may alſo in his diſcretion commit the 
offender for not leſs than ſix months 
nor more than two years, to the houſe 
of correction, &c, 512 f. 134 
Geo. 3. c. 74. perſons con- 
victed of felony within clergy, and li- 
abie to be burnt in the hand, may, 
inſtead of ſuch burning, be ordered to 
pay a moderate fine, or to be publicly 
or privately whipped, but not more 
than three times 073 326 
166 Such whipping, &c. ſhall have the 
like effects and conſequences as burning 
in the hand | | ibid. 


power of the court to impri ſon convicts 
for manſlaughter for one year, nor any 
of the powers or puniſhments given by 
5 Ann. c. 6. C ibid. 
168 Judgment of tranſportation is only 
put in the place of judgment for burn- 
ing in the hand, and not in the place 
of the actual burning td, 


CLERK.--Vide Clergy. Appeal. 
Aypprever. Battle, Attachment. 


CLERK or True CROWN, ASSIZE, 
ö AN p PEACE. | 

In what ibs by certify the conviction 
or attainder of one admitted to his 


clergy, in order to 'ouſt him on a de- 
mand of it a ſecond time 


' CLIPPING.---F ide Coir. 
COIN. 


163 After a man is admitted to his clergy,| 


4772 47803 


1 By6& Y Will. 4. c. 17. whoever ſhall 
convict a counterfeiter or clipper of the 


convict counterfeiters of the gold, 
or copper coin of the realm, ſhall 
40l. for the two firſt, and 100. 
the two laſt offences. Page 123, 
3 By 6 and 7 Will. 3. c. 19, a con 
feiter or clipper of the coin, who 
diſcover and convict two offenders, 
be entitled to the king's pardon 
4 The judgment for treaſon by the 
mon law 1n counterfeiting the coi 
that the convict ſhall be drawn tc 
place of execution, and there h; 
by the neck till he be dead 640 
5 But in treaſons againſt the coin by 
ſtatute, it is queitionable'' whethe 
offender ought not to be drawn, he 
or quartered £ 
Ty - Mons, 1 
kients'( | 
mmiflio 
lon pe 
ndiQm 


COLLATERAL.---Fide Iffe. 


Whether collateral matters ina diff 
county from that of an indictment 
be found in it 313 WT comm 
; | 2 bown ſtat 
(tether C 
t come u 
*F 


| COLLEGE of PHYSICIAN! 
| F form 


Vide Phyſicians. 


COMMAND.---Vide Acceſſary Ne 
to No. 64. Bail No, 103. 


COMMON LAW. 


1 The 1 & 2 Phil. & Mary, whit 
dained treaſons to be tried acct 
to the common law, doth not ab 
35 Hen. 8. concerning the trial 
retgn treaſon | 310 
2 Nor 26 or 33 Hen, 8. concemin 


: Mons 4 | 
feitures for treaſon | 641 PP 


able, Or 


Whether it abrogates the 1 and Races as ; 
& 6 Edw. 6. concerning two 1... 
in treaſon 363 tfrfon in 


4 Or the 33 Hen, 8. concern 
trial of treaſons examined by the 
council 


COMMONS. 


w has no; 
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coin, ſhall have 40), &c. 123 . 25 
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Commons of counties in the reign 
e | Rrequi 


Lil che third were equi valent to fre- 


al ders ane 
rol, 3 e by hs 
„our ATION id. Tea 
rho © | and Day.” IKE" 1; 
b coMMISSION. 

the ( Df ab 11 "i DE £835 a6 4 
co ee court of the conſtable and marſhal | 


xy be holden by commiſſioners . 19 


- haffimniſions for judicial purpoſes may 
63 cranted notwithſtanding the peti- 
n bloc right; provided they are found- 
ethe in neceſſity, and the furtherance of 
„hau ice ibid. 


ſhe king cannot grant judicial com- 


pients'( /Vide Courts) 2, 3 
nniflions to ſeize the property or 
on vpon ſuſpicion, without proceſs 


a dif indietment, are illegal and void 

„ u 

339 commiſſions muſt be agreeable to 
own ſtated form + | 


20 
tether commiſſions of yer, &c. do 
tcome under the general notion of 
_ 5} 2 — 21, 22 
form of a commiſſion of the peace 


tether judges commiſſions be deter- 
led by the demiſe o the king -1 to 5 
ſat commiſſions of the peace are not 
ktermined 8 864 56 
Wy commiſſioners are to be aſſigned 


* the king for the trial of foreign 
_ 317, 318. 509 

t ab | 

. COMMITMENT. 

= ons apprehend d for oFences not 
, or who refuſe bail for ſuch 


RICES as are batlable, muſt be com- 
Re 180 
len in the cuſtody of a meſſenger, 
i has not his bail ready upon a 


y the " corpus to the king's bench, muſt 
committed to the marſhal 180 
(N) 1 


ice of the peace may lawfully 
mt a perion who refuſes to per- 


one, not warranted by ancient pre- 


$093.07 I 
Land, Ireland, Jerſey, Guernſey, Tan- 


2 


4 
ign 


Ab tequire 180 f. 2 


Ne duty which the juſtice is autho- 


A TaßTE or PRINCE AL Marr Rs. 


4 All petſons, as well private as official 
having a right to apprehend for treaſon 
or felony, are juſtified in carry ing their 
priſoner to the common gaol; except 
that officers may do this by the command 


of another, and a private perſon cannot 


Page 180 ſ. 3. 


6 And it is moſt adviſable for private 
| perſons, who may apprehend another for 


treaſon or felony, to carry him before 
a magiſtrate, that he may «by ſuch Ma- 
giftrate, be committed or bailed 281d. 


6 The privy council, or a ſecretary of 


ſtate may commit for high treaſon 
= | 181 
7 The queſtion examined whether a ſe- 
cretary of ſtate, not having a power to 
examine upon oath, can have a power 
to commit 181 (N) 
8 The common law of England knows 
of no ſuch committing magiſtrate as a 
ſecretary of ſtate 101d. (N) 2 


The ſeveral caſes in which commitments 


have been made by ſecretaries. of ſtate 

| ibid. (N) 4 
10 Commitments muſt be to ſome pri ſon 

in England, and regularly it ought to 

be to a common pri ſon 181, 182 
11 Bx 31 Car. 2. c. 12. whoever ſhall ſend 
a ſubject of England priſoner into Scot- 


giers, or any of the king's dominions 
abroad, ſhall be liable to treble coſts, 
$ool. damages, and incur a premunire 
i 182 f. 5 
12 By 14 Edw. 3. c. 10. the ſheriſis ſhall 
have the cuſtody of goals, and employ 
re ſponſible under-keepers 182 f. 6 
13 Byg Hen. 4. c. 10. none ſhall be im- 
pri ſoned by any juſtice of the peace, but 
only in the common gaol ibid. 
14 The king's grant of the cuſtody of 
pri ſoners committed by juſtices of peace 
is void | 182 f. 7 
15 None can claim a priſon as a franchiſe 
unleſs he have alſo a — 
101d. 
16 By 6 Geo. 1. c. 19. juſtices may com- 
mit vagrants and ether criminals, either 
to the common gaol or to the houſe of 
correction 
17 An oſſender apprehended in one coun- 
ty for a crime committed in another, 
may be brought before a juſtice of the 
| 3A3 county 


182, 183 
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27 The juſtices ſhall alſo bind the wit- 


28 A juſtice cannot detain a priſoner an! 


e RED 4 * Go bb #42 Wot HO, ES OSV A EE 2 andal2 bib 
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_ eolnty where the - offence - was com- 
mitted * ' Page 183 f. 8 
18 But it ſeems the ſtronger opinion, 
that ſuch an offender ought to be car- 


ried before a juſtice of the county in 


. 
© + 


which he is taken, &cc. 


next gaol where he is taken, whether 
in the ſame county or not hid. 
20 By 23 Geo. 2. c. 26. and 24 Geo. 2. 


e. 55. an offender may be apprehended 


in one county for an offence done in 
another, by virtue of the warrant be- 
ing indorſed 8 
21 If it be a bailable offence, he may be 
bailed by a juſtice of the county in 
which he is apprehended; Ifit is not 
bailable, or he cannot find bail, he ſtall] 
be carried back into the county from 
whence the warrant ifſued, and there 
be either committed or bailed ibid, 


22 if a gaoler refuſe to take the charge 


of a felon from the conſtable, the town 
ſhall keep him till the gaol delivery 
23 No one, without ſpecial reaſons, can 
juſtify the detention of a priſoner out 
of the common gaol ; ibid: 
24 Practice ſeems to have authoriſed a 
commitment to a meſſenger for the 
- purpoſe of conveying him to gaol 151d. 
25 By 31 Car. 2. c. 2. no perſon in cuſ- 
tody upon a criminal charge ſhall be 
removed from ſuch cuſtody unleſs by 
| habeas corpus, or other legal writ, ex- 
dcept where the conftable is carrying 
him to the common gaol, &c. &c. 184 
26 By 2 & 3 Phil. & Mary, c. 10. every 
- Juſtice of peace upon a charge of man- 
ſlaughter or felony, ſhall, previous to 
commitment, take the examination of 
ſuch priſoner, and the information of 
thoſe that bury him, reſpecting the fact 
and circumſtances, and within two days 
after, ſnall put as much thereof as may 
be material to prove the felony into 
.. writing, and certify the ſame to the 
next gaol-delivery - 184 f. 11 


neſſes to appear and give evidence, &c. 
| ibid. 


ie ibid. 5 
19 An offender may be committed to the 


183 1 


eiPAL Marrrxs. ; 
5 unneceſſary length of time under : 


tence of further exam ination: it is 
three days is a reaſonable time Page 
29A CommiTMENT muſt be in wi 
under hand and Teal expreſſing 
magiſtrate's office. and authefity 
time and place at which it is 
and be difected to the gaoler 185 
30 It way be made in the king's 1: 
or the name of the perſon 0 . 
it, or it may be merely ed by 
5 675 25 185. 
31 The uſual clauſe in a 1 
deſiring the gaoler to keep his pi 
in ſafe euſtody, is merely admo 
5 7 * f I 8 
32 A commitment muſt ſet ol 
crime alledged againſt the party 
convenient certainty, or he may} 
charged upon habeas corpus 
33 So alſo he may be bailed if theo 
be. looſely expreſſed 228 
34 Commitments for high treaſop, 
lony in general, are good 
35 It is ſafe, but not neceſary, t 
forth that the party is charged 
oath f for where the magiſtrate 
juriſdiction, the legality of his 
does not depend upon the tr 
falſehood of the information on 
it is grante!! 
36 Every mittimus muſt have a 
Conca -. {'i- ....28 
{#7 What ſhall be ſaid to be a lauf 
„ _ 
8 B ac. 1. c. 10. perſons com 
6 to 2 Juſtices of the pead 
bear their own charges, which 
levied by diſtreſs upon their 
.. ; 0 18 
By 27 Geo. 2. c. 3. if the 6 
90 fl oe have herewith to def 
charges of his commitment, the 
ſhall order the treaſurer of the 
to defray the fame , 18 
40 In Middleſex the experices of 
ing a priſoner to gaol ſhall be 
the overſeers of the poor of th 
where the priſoner was apptebe 
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41 By 3 Hen 7. c. 3. every 1 
-gaoler ſhall certify the names, 
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if their ſeveral priſoners to the next] 


calendared - - 

| | Page 187 1.21 
A priſoner lawfully committed can- 
ut be diſcharged but by the king; or 
bythe grand Jury indorſing 1gnoramus ; 
1 by acquittal by the trial jury j or 
in proclamation by the gaol NO 1 
1014. 


gal- delivery to be 


| gut a perſon committed upon ſuſpi- 


on, which afterwards appears to be 
noundleſs, may be lawfully diſcharged 
| | + -—+$8 

By 14 Geo: 3. c. 20. every priſoner 

ganſt whom no bill is found, or who 
fall be acquitted, or who ſhall be diſ- 


targed by proclamation, ſhall be. ſet 


f large in open court without paying 
uy fees = | 628 
; The treaſurer of every county, upon 
te judge's certificate, ſhall pay 13s. 
fl. for every priſoner ſo diſcharged, 
&,,to the ſheriff or gaoler out of the 
wunty rate 628 f. 13 


INEALMENT.—Fide Court Lees 


CONFESSION, 


Y and 6 Edw. 6. c. 11. and 7 Will. 
þC, 3. high treaſon muſt be proved 
Y two lawful witneſſes, unleſs the 
ty without violence confeſs the ſame 
ll then court 364 1. 134 
Theſe words mean a Confeſſion upon 
& raignment of the party 365 f. 
e 

I 2 priſoner pleads or confeſſes, he 
| not be treated as one who ſtands 
te, if he be afterwards obſtinately 
it, but ſhall be tried or condemned 

g 452 4. 

expreſs confeſſion is, where a perſon 
tlly confeſſes the crime, which is 
igheſt conviction. that can be, and 

i be received after not guiliy, not- 
Wilanding the repugnancy 469 f. 1 
a vni:fion of an indictment of treſ- 
N eſtops the defendant to plead not 


" 


1 


IrAL MArrERs. 
guilty to an action for the ſame treſpaſa 
| 8 3 ; Page 469 1. 2 
6 Quere, whether a confeſſion of a capi- 
tal crime will eſtop not guilty to an ap- 
eal for the ſame offence ibid. 
7 Judges will not record -a confeſſion, 
which probably proceeds from fear, 
folly, or ignorancde e 
8 An implied confeſſion is, where a de- 
fendant in caſe not capital, doth not 
directly own his guilt, but in a manner 
admits it by yielding to the the king's 
mercy ibid, 
9 The effect of an implied confeſſion 
| 469, 470 
10 No confeſſion whatever before final 
judgment will deptive the defendant 
of taking exceptions in arreſt of judg- 
ment, to errors on the face of the re- 
cord . -. 1-:; 4578 f. 3 
11 How far thoſe are excluded from bail 
who ſhall appear guilty by confeſſion 
bo ST | | 153, ſ. 40 
12 Before the ſtatute articuli cleri, clergy 
was refuſed to thoſe who confefled 
themſelves guilty e 44038 
13 By the — on of articuli 14 
clergy was allowed to ſuch as confeſſed 
on arraignment _ | ibid, 
14 A ſtatute which ous clergy from 
_ thoſe who ſhall be found guilty, ex- 
tends to thoſe whoſe confeſſion is re- 
corded | 481 f. 28 
15 The party's own confeſſion is the 
higheſt conviction 08 
16 A confeſſion, whether upon exatnma- 
tion in purſuance of 1 & 2 Ph. and M. 
c. 13. or on a bailment or commitment 
on 2 and 3 Ph. and M. c. 10. or by the 
common law, or in di ſcourſe with pri- 
vate perſons, may be given in evidence 
againſt the party confeſſing, but not 
againſt others 603, 604 
The indentity of the examination muſt 
be proved before it can be read 1n evi- 
dence 604 (N) x 
18 Confeſſions obtained by the flattery of 
hope, or extorted by. the impreſſions 
of fear, are not admiſſible in evidence 
19 All acts and facts which ariſe in con- 
ſequence of even an extorted confeſ- 
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0 The ſtstute ) Will, 3. pre 
feſſion of high treaſon, unleſs in open 


The king is the principal conſervator, 
| + from whom all authority of the king 


* 
. 


A Tazrz or PaIncieat, Mattie, 


don may be given in evidence 
RSA mls Page 604 (N) ! 
3. prevents a con- 


court, from having the force of a con- 
viction ; 604 (N( 3 
21 In high treaſon a confeſſion may be 
given in evidence for any purpoſe, ex- 
cept to prove the vert as laid in the 
indictment ibid 


22 A confeſſion muſt he taken all to- 


CONSENT. . 


1 By-6 Rich. 2. c. 6. if woman after 
- raviſhment conſent to the raviſhers 


they ſhall forfeit heir eſtates, &c. to 
the next of blood | 


253» 254 
2 the conſent of a woman under 12 years 
of age is conſidered as the conſent of 


one under the years of diſcretion. and 


* therefore ſuch a female conſenting 
/ ſhall not loſe her lands, &c. 
4” | . 69 
3 It is not concluſive evidence of conſent, 


that the woman lived with the raviſner, 
and bore children to him, if during the 
rcion| 


whole time ſhe was under his coe 


CONSERVATORS. 


1 Conſervators of the peace were by the 


common law either ex icio, or by 
= Commiſſion 43 


o 


is derived 
3 Neither dukes, earls, or barons, are 
*  ſervators Hs {Wa 
4 The lord chancellor, keeper of the 
+ ſeal; the lord high fteward, the lord 
high conſtable, the judges of king's 
bench, and maſter of the rolls, are con- 
1 ſeryators 4312 
But neither privy counſellors nor ſecre- 
taries of ſtate are conſervators #9. 
e | (N) 1 
6 The juſtices of every court of record 
- are confervatorswithin their reſpective- 


43 . 1 


8 So alſo is 


wget! 


they are authoriſed to arreſt felons, 


con- 5 


within the county Pag 
every high and petit c 
ſtable within their reſpective li xits ;; 
9 They were alſo, by the common 1, 
| con ervators of | the peace by ten 


conſervator 
Þ court 
ynght 
ere, if q 
uns is 
ſie ſherif 
ket, ha! 


| 44 
10 Conſervators of the p 
o Conſervators o peace by eledi hre 


were choſen by the king's writ 45 .. 
11 Extroardinary conſervators of the pe 


were alſo appointed in times of dany E. 
5 13 i 45 f. , 
12 The power of conſervators 43 to Ill 


CONSPIRACY. 


Whether a conviction of conſpiracy 6 
ables a man from being a witneſs 
M fs 5; 5 88, 0 
| MW: c be 
tptain of 


CON STRUCTION ide Statut 


lege of 
CONS TABLES. vd. Are, ee 
E ee Commitment. L 3 
| Geo. 
1 Conſtables are officers orignally i 7 _ 
tute by the common law, and w Pike 
not firſt appointed by the ſtatute . 33 
Wincheſter 90 * 
2 The object of their office was the . * 
ſervation of the peace, and there L "Si 


U.) and 


all ſuſpicious perſons, and to ſupp b lno's b 
affrays 5 gs | we fc 
3 Their duty is to preſent all offet "M 3 
inquirable in the torn or leet | 4s 4 


4 The conſtable is the proper office 
the juſtice of the peace; and boun 
execute his warrants 
The office of conſtable is wholly 
ſterial, and no way judicial 2510. 
6' Upon ſpecial cauſe a conſtable may 
point a deputy 
7 By 1 Will. & Mary, c. 18. Prote 
diſſenters elected to the office of 
ſtable, who ſcruple to take the © 
may . appoint a deputy | 
8 Both high and petit conſtables are 
choſen and appointed, and {worn 
the ſheriff in his torn 29 
9 A cuſtom of chuſing conſtable bye 


m ſerxi 
kant in ; 
Me the off 
5 Hen. 8, 
N of the 
E Were en 
Able 

Ii equity 
. lurge. 
lege | 
ti Geo. 2. 
2 fr. 
Ul freer 
ons ſha! 
Pail. 


Ke precincts ; 5 44 
+ Every ſheriff and coroner is a principal 


4 


— 


the torn or the decennary 1s 99 | 
9 


+ + 
4 7 


1 Hen. 
Here of tl 


wut let has this power of com- 


Ta Page 99 
ifa cuſtom to ſerve: the ole, 
eis good | ibid. 


fe heriff of the torn, and ſteward of 
ket, having power to appoint con- 
s have alſo power to remove 205 
worn attorney, or rather I cer of 
guts at Weſtminſter, may have 
wit of privilege to excule him 
pſctving the office of conſtable 

| 99 1..39 
_nocuſtom whatever can be plead- 
inſt this privilege 100 
wliſng barriſters, and, ſervants of 
des cf parliament, have the ſame 
Ts ibid. 
uderman of London is not com- 
ble to be a conſtable tbid ſ. 40 
eptain of the king's guards has no 
lege of exemption from ſerving 
thce of conſtable againſt a ſpecial 
d 0. 48 
2 Geo. 3. C. 20. no ſerjeant- or 
e man ſerving in the militia, 


Wo es WO; co 2 0 
9 


Inſents thereto 5 


of conſtable bid. 


ey perbaps both the captain (wide 
b . . gy 

.) and phyſician may be relieved 
oy Eking's bench, if choſen, where 
of e fufficient beſides, and no ſpe- 
on tom against it ibid. 

ae cuſtom cannot exempt fit per- 
ws ih ſerving the office ibid. 


kunt in ancient demeſue is liable 
ſe the office ibid. (N) 
Hen, 8. c. 6. the wardens and 
5 of the company of the barber 
were exempted from the office 
Able „ Rec 103 
I equity of this act, and by cuſ- 
U turgeons are allowed the 
milege 101 f. 43 
co. 2. c. 15, which divided 
mes from the barbers com- 
Ul freemen of the corporation 
T8 ſhall be exempted while 
(RTE N 7014. 


during ſuch ſervice, be appointed 
a peace or a pariſh officer, unleſs 


diſing phyſician ſhall ſerve the] 35 


A TazLs or PRINcAL MATTERS,” 


ſhall not be choſen conſtables iz Lom 
don, &c. Page 101. ſ. 44 


27 This at does not extend to any + 


. other phyſiciaas 12314. 
28 By 4 Will. 3. c. 4. regular bred apo- 
thecaries are exempted during their 
practice 0 2 i 
29 By 1 Will. & Mary, c. 18. Proteſtant 
diſſenting teachers are exempted 101, 
| | ene tin al 2+ 40S 
30 By 10 & 11 Will. 3. c. 23. thoſe 
who convidt barg/ars or /boþli/ters ſhall 
have a certificate to diſcharge them 
from ſerving the office 102 
31. By 31 Geo. 2. Cc. 17. perſons at or 
above 63 years of age are in Weftmine 
ter exempted from the office ibid. 


' % 


32 A naturalized foreigner, excluded from 


offices of truſt, is thereby rendered in- 
eligible to the office of conſtable 102 
(N) 


1 3 
33 A college barber / Oxford ſeems ex- 


empted from this office ibid. 
34 A younger brotherof the Trinity-houſe 
isnot, as ſuch, exempted from the office 
of conſtable hy the charters of that fra- 
ternity. Decided in Rex v. Clarke, 
Eaſter Term, 27 Geo. 3. fence the body 
the work was printed Wia. 
In what manner a perſon chdſen may 
be puniſhed for refuſing to ſerve the 


office: and how the indictment mult - 


ſtate the offence 10 193 
36 The king's bench may award a man- 
damus to an inferior court, to ſwear in, 
reſtore, or diſcharge a perſon to, of, or 
from the office of conitable 103 f. 47 
37 A conſtable is the principal peace of- 
ficer; and it is neceſſary that every vill 
ſhould be furniſhed with one 103 ſ. 49 
38 Juſtices may not only ſwear conſtables 
choſen at the torn or leet, bat may alſo 
nominate and {wear conſtables on ne- 


glect of the ſheriTs or lords ibid. 


39 Juſtices may alſo diſplace conſtables ſo 
nominated and ſw rn ibid. 
40 Puere whether the ſeſſions may not 
ſwear in a conſtable unduly rejected by 
the ſteward of a leet 
41 A ſingle juſtice may ſwear in a con- 
ſtable choſen by the leet 104 (N) 4 


42 In all cajes of neceffity juſtices may 


a 


| je len, 8. c. 40. the prefident 
of the college of phyſicians 43 Juſtices had porrer to nominate and 


| chuſe any number of conſtables ibid. 


wear 


103, 104 
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Orear conſtables on default of the torn] determined by the conſtable an 
or leet Page 104 ſ. 50 fhal | : 
44 By 13 & 14 Car. 2. c. 12: if any 6: By 13 Rich. 2. c. 2; the con 


- conſtable, &c. ſhall die or go out of ſhall have cognizance of d wil 
the pariſh, any two juſtices may make touching deeds of arms and wa in ex 
and ſwear a new one, until the lord] the realm, and of things touch ke, ly 
ſhall hold a court, or until the next] within the realm, not cogni le ind 

ſeſſions, who ſball approve of him, or] the common law = 4H 
.appoint another, cc. ibid. / If the conſtable exceed this juriſq muſt 

45 The juſtices in ſeſſions may diſcharge] the party grieved ſhall have vraig 
a conſtable after the expiration of a year ſeal directed to the conſtable to 2 


and put another in his place, until the] his plea until it be diſcuſſed 


| Lord ſhall hold a court as aforeſaid council 11 Ann, 
= NS C ibid. 8 By 1 Hen. 4. c. 14. appeals offs for hi 
| | 46 But the ſeſſions, by this ſtatutes can-| done out of the realm ſhall be Mircre, 
i not | diſcharge conſtables choſen and the conſtable 3 before 
| ewern in at the leet ibid: (NJ 5 q How far the court of the conſt vine! 
1% 47 An appointment by the ſeſſions for] marſhal hath conuſance of po Georg 

| a year, or until others are -choſen®* is honour in general 


| | i this ac 
| not good: The ſtatute muſt be ftritly| 10 Whether this court can puniſh | 
8 purſaed | ibid. perſons for marſhalling funerals 


N 48 The ſeſſions upon this ſtatute, have no 11 Whether this court can be h C O 
' power to appoint a conſtable, but __ the lord marſhal alone W. 6 
al. the default of the leet ibid.] conftable —_ or forſe 
499 The king's bench will grant 9e 12 Whether this court can take 
. evarranto againſt a conſtable elected at ance of treaſon | 9 
nua veſtry, and ſworn in by the ſeſſions 13 In what manner, and by what C ON 
1 r ibid. court of the conſtable and 
12 50 A conſtable; &c; may apprehend af proceeds court 
| perſon expoſing a child in the ſtreets, | 14 It is queſtioned, whether an ie fine 
. 1 121 c. 19] tion may not be brought in tir of co: 
1 51 Where, in making an arreſt; they need by the attorney-zeneral Wh 
1H not ſhew their warrant | 13715 Thiscourt, if it exceed its jr Wii fed tha; 
3 52 In what caſes they may execute a war- - may be prohibited by the wurt le 
IF rant out of their on precincts 137| common law err 
i} | TTY os ſ. 30,16 This court upon urgent nec a cont 
. 53 Whether they have power to commit be holden by commiſſioners, noe to 
1 or bail thoſe whom they have arreſted | the earl marſhal Rluſe to d. 
=. — | 142. 14). 180 17 The lord high conſtable of I beriff, 
1 ah a is by virtue of his office a co nt 
| : | 1 if | of the peace . his fin 
| + CONSTABLE awd MARSHAL. || than th 
1 n r. | | 3 ommitm 
i 1 The office of high conſtable of England] COPY f INDICTME i (hey 
- was anciently hereditary 12 . 4 5 ; Ude inter; 
' 2 But fince the reign of Hen. 8. he has 1 By the common law it was al 
5 only been appointed pro hac vice ibid.] nied in treaſon and felony Ins cory 
þ 3 The hiſtory and ancient juriſdiction of 2 On a legal exception being lte 
| the conſtable 9 ibid. court will grant a copy of ſo perſuade 
[7 4 The hiſtory of the ancient marſhals} the indictments as relates to fer the p 
| 425 | 13} tion Ip tor havin 
| 5 By 8 Rich, 2. c. 5. no pleas concerning; 3 The court will grant 4 c pla, a 
| the common law . ſhail be heard or! heads of an indictment, ſo a the ordir 
> | | T the 


| : 14 
Will. 4. perſons indicted for high 
xn, except counterfeiting the coin, 
kc; ſhall have a true copy of the 
le indictment 5 days before theit 
1 567 f. 14 
u muſt be intended 5 days before 
araigument, becauſe the priſoner 
b infanter upon his arraignment 
Mete in marg. 


ws for high treaſon, except, &c. ſhall 
{livered to the party indicted 10 
x before the trial in the preſence of 
vitneſſes F IS GS 
| George Gordon's the firſt trial 
j this act after it took effect (N) in 


Marg. 
CO PYH OLD. 
} 


bet forfeited for treaſon or f elony 
ch. 49 l. 


= CONTEMPTS: 
1 
court of record may impoſe rea- 
an e fines on all ſuch as ſhall be 
in Hof contempts in the face of the 
a | 1 1 
jr WW faid that every ſuch court, 1 
he on court leet, may alſo impriſon the 
1 id. 
neceſcge a contempt to uſe opprobrious 
ers, nage to a judge; or for an officer 
fuſe to do his duty ibid. 
of beriff, in his torn, may fine for 
42 co tempt "OS 
his fine needs no other —.— 
it than the judge's order 94. ſ. 19 
ammitment by the chief juſtice, 
Wt ſhewing any cauſe whatſoever, 
Ide intended to be for a contempt 
WY 5 133 
ns committed for contempts are 
kilahle | 152. 164. 172 
erfuzde a perſon to abſent him- 
forthe purpoſe of avoiding a war- 
tfor having been guilty of treſpaſs, 
labs, a contenipft 441 
ne ordinary was anciently puniſh- 
7 the contempt of unlawfully 


imer to frame a plea in bar, &c. | 
e charge againſt him Page 567 
: 2 


V Ann. c. 21 copies of all indict- 


| A TABLE OR PRINCIPAL MATTERS. 


24 Of contempts to the rules and awa 48 


[ 


10 An attachment is grantable agai 


11 A contempt in the face of the court, 
committed and puniſhed ; 
12 On a contempt, cemplained of by affi= 
13 If the contempt be of an exorbitant 
nature, affecting the court itſelf, they 


14 In what manner the offender may 


15 Where a ſheriff ſhall be in contempt 


18 How far the conduct of inferior judges 


19 In hat caſes batriſtets may be pu- 
20 Gaolers may be guilty of contempt, 
21 Peers of the realm are puniſhable for 
22 The moſt remarkable inſtances of con- 


228 to 230 
23 Where perſons are puniſhable for con- 


ſuperior diſcretion of the king's bench 


demanding or refuſing a cletk conviR 
Page 506, 507 


perſons guilty of contempt 213 f. 1 


or by confeſſion on oath, may be im- 
mediately recorded, and the offendcr 
214 


dawit, the court will either order tlie 


offendet to anſwer it, or make a rule ta 
ſhew cauſe why an attachment ſhould 
not iſſue againſt him 214 


will grant an attachment in the firſt 
inſtance a ibid. 


purge the offence in anſwering inter- 
rogatories ; 214 


for not executing a writ, &c. 215 to 217 


16 In what inſtances the mi ſconduct of 


attornies ſhall be conſidered as con- 
temptuous to the court 217 to 219 


17 How far jufors may be puniſhed for 


contempts 219 to 225 


ſhall be thought contemptuous of the 
ſuperior courts 22 


niſhed for contempt 227 
&c; ; ibid. 
contempts, &c. 223 
tempts 


temptuous words or writings concern- 
ing courts | 230 


of the court ibid. 
CONVICTION. 


ConviQtion eſtabliſhes the guilt of the 
offender, and by deſtroying the proba- 
bility of his innocence, renders him in- 
capable of beirg bailed, except by the 


153, 154. 175, 176 
2A 


2 
S a+; — — — og 


— 2 6 
r a. 
. > 


. 


— ĩ— 


* 4 — * ang — a — — - 
* K 883 — 5 3 . — _ 2 my 
= " _ « 2 * * ” erer * 2 It * * y 5 . - a 5 * — — — 
8 * MY — . N 2 a * ODE nM «Fo VIAL +9 "_ * % 5 r C Fc EY — y 
— * * * 
6— erm te — a + R — 
< * py * — —— _ —— —— Deane. — — — — A Seda . — — 7. ——— _ 
kx LD Sat << nd} £4, FACES _ — ———— — — —— — — pr_mps ah — — — — « K 2 — - — Y < 
- * 2 3 of — — r * = a = , _= — — — —— — 5 = — — — — — — — — Me AL.” > 
* — 2» « n - — 2 2 . © 1 — — — = = 
1 — 9 —— — » — 1 * a — 3 2 * 
5 c . 1 2 - , — — 2 — . 8 Þ can 
4 IM 4 2 9 n 15 _ — = — «TA. > — — == rn 


© 


A Tanrr or PrINotyaL Marrzns. 


2 A conviction of recuſancy cannot be 


appealed from the king's bench 
x Hage 


conviction, except for ſpecial cauſe 


5 lr ibid. ſ. 31 
4 But a preſentment on the foreſt law can 


only be removed after conviction 


5 In what caſes. ſome of the defendants 
in the ſame indictment may be con- 


victed, and the others acquitted 
6 How far a conviction on one 


tion may be pleaded in bar to another. 
(Vide 2 Actaint.) 


8 How far, and in what 


being a witneſs; (Vide Evidence.) 


„ eON Ic rs Clergy. 
7 Tranſportation. 


CORONER. 


1 Coroners were formerly the principal;17 
70 


cConſervators of the peace 


KA 4081. 29 
3 A certiorari ſhall never be granted to 
remove an indictment or appeal, after 


342, 343 
pfolecu- 


334 
7 It is a good challenge to a juror, that he 
| hath been convicted of treaſon, or fe- 

, lony, or perjury, or conſpiracy, &c. &c. 
n t 2 25 5op 
8 caſes, a con- 
viction will diſable the convict from 


609, &c. 


2 They are of equal antiquity with the 


ſheriffs 


1 the crown 
5 It is no good cauſe to remove a coroner, 


that he is not a knight 71 

6 By 14 Edw. 3. no coroner ſhall be > 15 out, 
choſen, unleſs he have ſufficient in the 20 The coroner has juriſdiction o 
county to anſwer 


| | ibid. 1. 4 
7 Coroners are elected by the freeholders 
by vistue of the king's writ iſſuing out 
of, and afterwards returned into thc 
chancery ; 

8 Therefcre ttetr authority does not 


ibid. I. 5 


f 


. 


— 


determine by the demiſe of th 


9 The form of the 


of a coroner 


fully to execute his offce 


the county, as his ſuperior, 


ſwer for him 


12 By 28 Edw. 3. c. 6. all cord 


counties ſhall be choſen by 
_ holders at full county court 


and other lords may claim it 


by preſcription: -, 


writ de coronatore exonerants 


Ing ſufficient property ; or fo 
infirmity, or old 


following a trade 


* * 


0 17 
{15 This writ recites the cauſe 


diſcharge and then commands 
riff to chuſe another 


16 The iſſuing of chis writ is in 
cretion of the court of chancer 
the defendant muſt have notice 
72 


application made for it. 


new one by the freeholders 


26. 18 The old coroner may contror 
3 Coroners are either virtute cſſicii, or; truth of the ſuggeſtion upon w 
or by charter, or by election 261d. (N) 
4 By the ſtat, Weſt. they ſhall be choſen; - by a commiſſion from the chi 
t through all ſhires, of the moſt ſufficient and on diſproving it he {hall not 
' eg ats, who ſhall beſt attach the pleas; moved, or 1t removed, - reſtored 
70 19 A coroner may enquire of 2 
committed on the arins of the ſe 


writ 4e coronatore exonerando 18 0 


on the ſea between high and lo 


mark when the tide is ot, 7 


a veſſel lying in harbour, to 
inquiſition of /els de ſe. 


21 How far à coroner of the coun 


intermeddle with offences done 
the verge of the court, and 2% 


4 8 | ge. 
writ for the el 


10 The coroner elected by virtue 
writ, ſhall be ſworn bo the ſherif 


11 If he is inſufficient to pay his fing 


13 The king may claim the franch 
7 appointing coroners by prefer 


from the crown, No ſubje& canc 
14 Coroners may be diſcharged 


of leiſure to execute their office; 
being choſen werderer, or form 


The power of the old coroner 
| facts extipgutſhed by the elect 


ibid. 


1 ſtatu 
hic 
willy, ti 
x ſhall t. 


e 


vs ſtatut 
ammon 
ſhall ſt 
je, Kc. 
lreted 
b ſuffici 
dit was t 
prſons 9 
dir-&s it 
of the ne 
nuſt app 
Jurors, 
taken, a 
| jerhaps, 
6, &c. 
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le an ir 
; if the b 
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jutrify, | 
his vie\ 
lit is inc 
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th 
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ti 


t coroner 
Ionder a 
| the gra 
where 1 
Iuftcient, 
ls quaſki 
this muſ 
„ who u 
pon the 
Kuent tot 
Ilew car 
5 an ene 
ts, Kc. 0 
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* Can tal 
W Gale but 
| lings } 
Wer's in 
Uo the pr. 
; been imp. 
: not nece 
tian ſ 
ws place 

ner h; 


ty ſtatute de , officio coronatoris re- 


pally, the manner in which the CO 
r ſhall take an inquiſition of death 
Page 76 


ummon law, and therefore the co- 
hall ſtill take inquiſition of ſuch 
, Kc. in gaol, although this is 
freed by the act 77 f. 21 


F it was taken by the oaths of law- 
prſons of the county, although the 
lir:&s it to be by the oaths of * 
of the ne xt adjacent towns 77 1. 22 
nuſt appear at what place, and by 
t jurors, by name, the inquiſition 
taken, and that they were ſworn, 
raps that they were of the next 
55 . 
| coroner has no manner of power 
tle an inqueſt of death without a 


ce / he body 8 

dad body be buried, or ſuffered 
or purify, before the coroner hath 
cls view, the offender ſhall be 
_ 77» 76 
ſe lit is indi cable as a miſdemeanor 
3 ma 33 08 


* a buried body to be taken 
| the 
where it has either been omitted 
uſhcient, or where the firſt inqui- 
s quaſed 8 


h who will exerciſe their diſcre- 
pon the time which has elapſed 
quent to the interment 161d. ( ) 4 
ew cannot be had by the co- 
, an enquiry ſhall be made by 
ks, &c, on the teſtimony of wit- 

= | 8 
* can take an inqueſt, on view, 
aſe but the coroner ibid. 
E ting's bench will refuſe to file 
mer's inquiſition, if, on an affi- 
| i the proceedings, it appears to 
ben wg ag. taken 781, 24 
"wt neceſſary that the wiew and 


place | 78 f. 25 
farner has no power to enquire 


A TABLII or PRINCPAL MATTERS. 
ans ; : 


5 N which deſcribes, very circum- | 


i; ſtatute is only in affirmance of 


i ſuffcient if the inquiſition ſtate] 


ibid. 


ecoroner, within convenient time, 


grave in order to take his 


| 7 
[this muſt be by order of the king's| 44 


tien ſhould be both taken at 


9 


of any accefſaries to a felony after the. 
fact Page 78 ſ. 26 
36 A coroner may enquire of acceſſaries 
| before as well as of principals, and alſo 
whether they did jy for the offence z 
for which fight they forfeit all their 
goods and chattles 1 70 79 
37 The coroner ought alſo to enquire in- 
to the circumſtances, and of the thing 
which cauſed the death; and if it hap- 
pened from 2 bridge, &c, being out of 
repair, the town ſhall be amerced 75 
a ſ. 28 

38 A coroner who is remiſs in doing his 
office, n being {ent for, ſhall be amerced 
2929 
39 By 3 Hen, 7. c. 1. the coroner may 
enquire if the townſhip have been neg- 
ligent in not apprehending a murder- 
er; and if the coroner be remiſs and 
not make inquiſition on the dead body, 
he ſhall forfeit 51, zbid. 


% 
. 


31/40 An inquiſition by juſtices, on the de- 


fault of the coroner, muſt be done open- 
ly, or it ſhall be quaſhed 79 )N)6 
41 A coroner who impoſes on his jury 
may be committed ibid, 
42 By 3 Hen, 7. c, 1, coroners ſhall cer- 
tify their inquiſitions to the next gene- 
ral gaol- delivery, &c. 79 ſ. 30 
43 By 1 & 2 Phil, and Mary, c. 13. co- 
roners ſhall take the depoſitions of the 
witnefſes in writing, and bind them 
over to appear at the next gaol-delive- 
ry, &c. &c. 79, 80 
By 1 Hen. 8. c. 7. if any coroner 
ſhall not do his office himſelf, he ſhall 
forfeit 46. 80 f. 32 
45 By 25 Geo, 2, c. 29. coroners con- 
victed of extortion or neglect of duty 
ſhall be amerced and diſplaced 80 ſ. 33 
46 Anciently, the coroner's jury, on ac- 
| quitting a defendant, were obliged to 
and who did commit the fact: they 
now generelly find that it was done by 
erſons unknown „ 
47 The high credit which the law pays 
to a coroner's inquiſition ibid. 
48 Whether coroners may take inqui- 
ſition of other felonies than thoſe of 
homicide 81.1. 35 


49 By 4 Edw. 1. the coroner may enquire 
of treaſure trove, and of royal fiſhes, 
a 


* 
12 
C 


/ 


A Taz of Pargcirat Matraas, 


cient Imp 


as ſturgeons, whales, &c. Ar 22 body ſhall have 1 38 4d. i bY 
55 | LEE a 2 ee cr 
$0 A coroner in the county-court, nayf6) By 1 Hen. 8, c. 7. coroners Hg tha 
receive an appeal of ay felony or may-] their office without any fee ll _ 
hem, upon pledges to the ſheriff toſ63 By 25 Geo, 2. c. 29. coto |: chief 
proſecute the ſuit 82 ſ. 39} every inquiſition on view of a He ſupre 
51 But the ſheriff muſt be preſent to re-] dying in gaol, ſhall have 203. Mi ĩ2 
* ceive the counter rollt or the appeal is] gd, for every mile they ſnail 
not well received Sa, 83] over and above the 13s. 4d, COR 
52 A coroner cannot receive an appeal mentioned, to be paid out of thei . 
for an offence committed out of his] tates ; and for every inquiſti . inors f 
county | i 83 1,42] body dying in gaol, ſuch ſum [be qua 
53 A coroner may receive the appeal off ceeding 208. as the quarter ſeſi 
' en. approver, or take the confelſion off dire | COR 
a felony done in any county ibid. 69 This act only extends to cot © 
54 Before Magna Charta, coroners might counties Pp Vide 1 
| try offenders as well as receive accuia-|7o A coroner's record of an abj | 
NH tions againſt them 83 f. 410 or confeſſion by an approver of perſone 
1 £5 But now, no ſheriff, conſtable, caraner, or of priſan breach, cannot, be ti nt to th 
1 or other bailiff of the king, ſhall hold 5 3 
1 ꝑleas of the crown 5 ibid. 7 But the circumſtances may be e 0 
1 The coroner may award proceſs on] of by witneſſes, to inform the cor 
1 appeals, till the exigent ibid. Of the judge 3 ſide Ce 
1 57 And grere if he may not proceed to|72 The coroner's record of an eſc | 
1 autla ꝛury | "is | ibid.] not be traverſed ot on 
| 58 An appeal may be moved from the[7 3 The coroner's record of a fig e a pa 
1 coroner, by certiorari, into eicher the] cannot be traverſed, nor the con n by a 1p 
if king*s bench or chancery, directed to] forfeiture controuled by any ſui colts f. 
1 the caroner and ſheri , but not to the] finding of the trial jury ' Sed certlorar 
| nay r $9, 
| 59 The coroner may receive the appeal 74 The coroner's record of fel» de CO 
j of an approver without the preſence of | moved by certiorari into tall 
| the ſhenf (Hide ſupra No. 51.) and] bench, may be traverſed nſoner i 
Fi may award proceſs therean to outlawry, [75 The court will not order the en to 
F except in a foreign county 84 f. 43 to return the depoſitions withoul reſpeCtir 
# Go The coroner may record the confeſ-| reaſon for it ibid WF counſel 
Þ _ © fron of the breach of priſon of a felon, |76 The coroner poſſeſſes a nini mmon 
0 Kc, &c, 517 | 84 f. 444 | fice as the ſheriff's ſubſtitute, ed a pr 
1 61 Before 21 Jac, 1. c. 28. which!!! % wer u 
i aboliſhes the plea of ſanctuary, he. on what occaſions he (hall nitmen 
| . | | Jy nee POR WH 
0 might take an abjuration ibid. writs inſtead of the ſheriff ſome 
| | 62 The law concerning ſanctuary and|78 If a coroner take an 1nquillt t debated 
1 abjarat!on explained "Wed; ruptly, a melius inquirendun UE rule of! 
63 The judicial ad of one coroner is off to commiſſioners who ſhall ile! are 
h equal force, as if all the other coroners| the fact by witnefles # ſeaſon of 
| f had joined in it 35 79 But where a coroner's ing wurt wi 
64 But in miniſterial a2s all the coroners| quaſhed for defect of form, tha htl, if 
il of the county muſt join bid. fall again take the inquiſition Wl * C 
f 65 By Hat. Vet. 1. c. 10. no coroner|89 In what manner the capt Up 4 be Je 
= ' ſhall demand or take any thing from] quiſition of death on view of lawfy 
| another for doing his office 55 f. 46 muſt ſhew that the coraner Wi Abele 
| 65 By 3 Hen. 7. c. 1, coraners upon] and had juriſdiction 3 priſone 
_ | HG inquiſition on view of a dead j81 The caption of an "inquiſitio court 
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be J. 8. coroner of the king's 


Hof . is good without 


ing that B. is within the liberty 


11 (N) 
CORPORATION, | 


jurors. for trials in corporations 


CORRECTION, 
I, ide Houſe Correction. 


perſons convicted of larceny may 
but to the houſe of correction 512, 


51 
ſide Certisrari. Information, 


wſts on an information 376, 389 
tre a pardon will diſcharge coſts 
a by a ſpiritual court ibid. 
coſts ſhall be allowed and taxed 
gn . x 415 


COUNSEL. 


mſoner indicted of felony offers an 
on to the indictment, for any 
rreſpeCting the grand jury, he ſhall 
counſel afſigned * * 312 
Ommon law no counſel ſhall be 
ied a priſoner, whether peer or 
Woner upon the general iſſue upon 
[nditment of treaſon, or felony, 
ſome point of law ariſe proper 
debated | 504 
; 2 of 8 defended ibid. 
el are allowed in an al. 
„ * 
Court will aſſign counſel where it 
Wdtful, if the facts proved amount 


- 


res be legally admiſſible z or the 
be lawful jurors 3 or the indict- 
* proceſs, &c. erroneous 565 1. 4 
Ihe pnſoner muſt propoſe the point; 
* Curt will judge whether it is 
dent importancè to require coun- 

| ibid. I. 4 


chief juſtice of the king's bench 
te ſupreme coroner all over Eng- 


Ibe qualified 583, 584, 586 | 
= l Iio A counſel cannot aſſiſt a man in pri- 
| fon for a capital crime, and prepare him 


& crime charged; or whether the 


0 
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Any one may be counſel for a priſoner, 
without aſſignment, for matters colla- 
teral to the point in i ſue, as the plead- 
ing a pardon, aſſigning an error to re- 
verſe outlawry, or any ſpecial matter 
5 0 gl Page 565 ſ. 5 

8 On the trial of a peer if a queſtion 
ariſe concerning parliamentary pro- 
ceedings, the lords will not permit coun- 


ſel to argue it ibid. ſ. 6 
9 An amicus curiæ may inform the court 


of any error in the record 3 


for his trial, without being aſſigned by 
the court | ibid. 
11 By the indulgence of the eourt, coun- 
fel may aſſiſt priſoners both in priſen 
and at the bar h 555, 566 
12 But in ſtrickneſs they ought not to in- 
= _ in matters of fact 566 
13 Nor ought priſoners to have the aſ- 
ſiſtance of any papers drawn by coun- 
fe 2 a 
14 After counſel are aſſigned, they can- 
not be diſcharged * the pri ſon- 
er's conſent . 
15 The court will frequently add more 
"counſel to thoſe firſt aſſigned ibid. 
16 The court cannot aſſign @ king's coun- 
-ſel to an appellee 366 f. 9 
17 A king's counſel may be either for 
or againſt an appellee ibid 
18. By 7 Will. 3. c. 3. perſons accuſed of 
high treaſon, whereby corruption of 
blood enſues, &c. or for miſpriſion of 
ſuch treaſon, may make full defence 
by counſel, not exceeding two, who 
ſhall be aſſigned by the court on the 
iſoner's deſire, and have free acceſs to 

m at all ſeaſonable hqurs 566 f. 10 

19 A queſtion has been made (y Buller, 
J. whether the requeſt of counſel 
ought not to be made by the priſoner 
in perſon 85 ibid, )N.) 
20 If any perſon be outlawed for ſuch 
treaſon, and after take his trial, he 
ſhall have the benefit of the act 2 
NR . IF 
21 By 20 Geo; 2. c. 30. perſons im- 
peached by the commons of Great 
Britain of any ſuch high treaſon, &c. 
&c. may make full defence by two 
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counſel to be aſſigned on the applicati- 
0 On 


2 
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articles ſhall be exhibited Page 567 


an attachment, Tz 

Mz COUNT, * 

W 1 Where the eount doth not purſue the 

_ 'writ, it may be pleaded in abatement 

| . . 257 

2 For the form of a count in appeal 
ER 5 25 8 to 267 


3 For the form of a count or avowry, for 
the recovery of an amercement 94, 95 


in appeal of rape 254 f. 63 
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COUNTER ROLL. 


COUNTY. 
Pie Grand Jury. Jurors. 7 rial, | 


termined in the county where they are 
committed; and the king cannot au- 
thoriſe them to be heard in any other 
| 251, 19 


of being a county of itſelf, as Glou- 
. ceſter, diftinC from the county inwhich 


tices for the county may ſit in {uch 
city, it makes the city for ſuch pur- 
poſe part of the county, and an indict- 
ment found in the city for an offence| 
committed in the county, is good. 2 52 


By ſpecial cuſtom indictments of of- 
fences within a county may be taken 
in a place out of it i 26 

4 The king may grant that indiAtments 

- found in one county ſpall be deter- 
mined in another; but the jurors muſt 
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on of the party at any time after the 5 No judge of aſſize ſhall ſic in the 


= 22 In what caſes counſcllcrs are liable to 


4 Where a woman's conſent to a raviſher; 
thall be taken by implication in a count but he may receive an abjuration, 


The ſherif ſhall keep a counter roll with 
- the coroner 82 1, 39} 


1 Regularly all offences are to be de- 


2 If the king grant a city the privilege] 


it hes, with à reſervation that the mo gin of the indictment, the vill in 
. 


ad, 6 
yy be . 
her the 


el 

a fad 
e to 
ther CO 
How bi, 
iche wi! 
gunt ) 


| ty wherein he was born, 
ö W P. 
6 By 19 Geo. 3. c. 74. the judges 
| ings upon the circuits ſhall be 

to be both within the county at 
and the county of any adjoinin 


7 How far juſtices of the peace 
county may act out of it, or wit 


liberty 5 A woma 
8 In what county an 5 of death and c- 
ceny, or rape, muſt be brought ein th 


242 c. 35. 247 f. 47, 256 


2 0 71 Ia recot 
9 A coroner cannot receive an appe: 


punty an 

of the county for, which he is cor Wo 

| appeal of an approver, out of his 97 26 H 
3 V be 
to In what cafes a coroner may ih cc 


| proceſs out of his own county 84 un acqui 


#11. How far, and under what circu witment 
ces an offender may be arreſted ii ¶ ih co 
county for an offence committed n what 

other. (Vide commitment, No, iM of the 

Bit 5 CS of ſpe 
12 A city and a county thereof, 

they ſhall be conſidered as prime: & - 

._ equivalent 27 3-7 in- on: 


13 No grand jurors can indiCt any a 
which doth not ariſe within the 
of the county fer which they a 
turned 1 313 

14 The finding of any collateral 


kr, may | 
Me count 


From wh 
turned (. 


expreſsly alledged in an indictme ons 
have happened in a different coulMuty, hal 
„„ TO. a tom cle 
15 If the county be expreſſed in the they v 
23 Hen. 


e offence is laid ſhall be inte 
within the county — 
16 A man cannot be found guilty o 

dence of the fact being done out 
county in which it is laid in th 


nd guilt 
Rice was 
lecution 
a differ 


the party 


eme from the proper county ” bid. 
V0 ws $ gm c++ K x 0k S:31 7 : 4 «+I 429 


dictment 314.52 % ebe 
17 By 2 & 3 Edw. 6. c. 34. ifa , whi, 
ſtricken or poiſoned in one coun ame col 
die thereof in another, the offendeſ ere pr. 
be tried where the death ſhall hape dite 
„ 314 t, f 

18 By 2 Geo. 2. c, 21. If à mand 

England of a” wound, &c, rec wht | 
SEL He | "2M tried wh 


Vor. II. 


, . WW» - 


r the ſtroke or the death ſhall ha 

WY ee 
ice to another, it may be tried i 
her count : ibid. 
How bigamy ſhall be tried where one 
the wives was married in a foreign 
wunty ſ. 39 


and carried into another, may be 


fx record be embezzled partly in one 
punty and partly in another, the of- 
Ender cannot be tried for felony in ei- 


dad, Ye, or wice verſa, the offender | 
wy be tried in the county where ei- 


en N 8 : f 
a fact in one county prove a nul 


woman taken by force in one coun- 


hein the ſecond county . 40] 


ibid, 


Lil be tried in the next adjoining 
Ivliſh county 315, 316. 
M acquittal in Wales will bar an 
wiament for the ſame offence in an 
lil county ., 316 f. 42. 529 f. 10 
n what counties, felonies committed 
it of the realm, may be tried by vir- 
of ſpecial commiſſion 216. 317, 
| b 18 
Y & 3 Edw. 6. c. 24. an 8 
ij in one county to a felony in ano- 
u, may be indicted and tried in the 
de county where he was accefſary 
1 
frm what county the jury is to be 
tired (Vide Furors) 568 ch. 40 
krſons indicted of larceny in one 
ty, ſhall, on conviction, be exclud- 


* they would have been excluded 
2j Hen. 8. in caſe they had been 
nd guilty in the county where the 
Ice was committed 495, &c. 
lecution ought not to be awarded 
a different county from that where- 
be party was convicted, except the 
brd be removed into the king's 
ln, which may award execution in 
ame county wherein it fits 656 f. 2 
ere proceſs is well awarded into a 
ay different from that. wherein the 
kt fits, from which it is awarded 

, es 400 
hat manner the acceffary ſhall 


med where the offence ariſes in a 
Vo = II 5 | 


br 26 Hen. 8. c. 6. felonies in Wales 


tom clergy, if their offence be ſuch} 


* 5 
E . « % 
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different county from that of the prin- 
Fage 456 1. 48. 


cipal 
COUNTY COR Tv Turn. 
5 Cart Leet. 


COUNTY PALATINE—Vide Palatine, 


- COURTS i* GENERAL. 
Vide Appeal, Attachment. I njeriar 
| DD | 


1 No court whatſoever can poſſeſs cri- 

minal juriſdiction, unleſs it, ſome way 
or other, derive it from the crown © 
2 | 1 ſ. 1 

2 The king cannot himſelf ſit in judg- 

ment upon any indictment, becauſe he 

is a party ef 1. 2 


3 Anciently, kings ſat in court as ſpecta- 


tors, and for the purpoſe of adding 
ſolemnity to the proceedings ibid. 
4 The king has delegated all his power 


of judicature to the ſeveral courts of 


juſtice 2 
5 The known and eſtabliſhed rules, which 


by immemorial uſage prevail in courts 


of juſtice can only be altered by the 
legiſlature | ibid. 


6 The king cannot give any addition of 


juriſdiction to an ancient court; and 


therefore the: common pleas cannot be 


authoriſed to enquire of felony or trea- 
on” | "2 4 
7 The king cannot even grant a judicial 
office for life, which has »ſua/ly been 
granted at will "21.5 
8 The adminiſtration of juſtice highly 
concerns the ſafety of the ſubject, and 
the law is, — An Jealous of any 
kind of innovation 21.6 


9 Commiſſions to ſeize the property or 
impriſon the perſon, upon ſuſpicion, 


without indictment or legal proceſs 
are void 277 


10 The king cannot grant any new com- 


miſſion not warranted by ancient pre- 
cedents | 2,3 
11 Judges muſt derive their authority 
from the crown by a legal commiſſion; 


3 B and 


| 


| | | 
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manner At 7 b 
12 Where there are divers judges of a 
court of record, the act of one of them 

is effectual ; except the commiſſion ex- 

ptefsly require more 3. 10 
13 By the common law all patents o 
' Juſtices of either bench, harons of the 
exchequer, ſheriff, eſcheaters, commiſ- 


* fioners of er and terminer, gaolzdeli-|. h 


very, and of the peace, determine by 


the death of the king who made them 


14 But no judicial office by charter fo 
determines | 5 ibid. 


156 By VJ & 8 Will. 3. c. 27. no com- 


miſſion either civil or military, ſhall 
determine by the king's death, but ſhall 


- - Ee. ' 
continue in force for fix months after, 


F unleſs ſooner determined by the ſuc- > £1 


Se cefor. R + 7 es. 5 
16 By 1 Ann. c. 8. the ſame is enacted 


ol patents, or grants of officers 5 f. 1 

17 No commiſſion of aflize, ger = — 
miner, gaol- delivery, aſſociation, or the 
peace, writ of admittance, /i mon omnes, 
or alliſtance, ſhall be determined by 
the death of the king, &c. 
18 No proceſs or proceedings in any mat- 
ters criminal or civil, ſhall determine 
by che King's death, &c, _ ibid. 
19 By 12 & 13 Will, 3. c. 2. the judges; 
+ commuſſioners, ſhall. be made, quamdin' 
Hane e gefſerit, &c. 
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Aadd they muſt alſo exerciſe it ib a legaly; 
Page 3 1 Q : 


ibid. 


4 t| 


5 All ſuch courts may injoin filer 
pain of fine and impriſonment  Þ; 


x a4 , 


fences, 


5 u leet 


; 6 FP 7 5 . „ of, 15. If a led 
P Ho far they may impriſon for . th 
| tempts Tire 


0 attend 
o hold 


t may t 
ws acts 
by omi 
þ inftitut 
[What on 
"ll jon of 


87 No judge of any court of re 
' compellable to deliver his opinio 
fotehand, in relation to any qu 


Which may afterwards come b 


im * 
28 No judge of record can be pu 
for an error of judgment 6 
29 All courts. of record may dif 
9 any pe ſon arreſted either. in the 
of the court, or during his gui 
n 6 (i 
30 In w at courts a quz tam informe ay * 


ſue ; | = 
34 The judgment for ſtriking, &c 


uperior court 


Vide King's Bench. | Conſtable and 

al. High Stewwar, d, Aſſtze. 
and Terminer. Gacl- delivery. Fi 
Se ſſion aud Court Leet. Toru. C 
Commilſion. Adjournment. 
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lit to his 


| 
. N RT LEKI. 
1 A court leet is a court of record 
in a particular precinct © 112 


2 All who are now bound to atte 
leet were formerly obliged to ſ 


grob. 


20 By 1 Geo. 3. c. 23. judges commil- 
fions ſtall remain in force, notwith 
ſtanding any demiſe of the crown, an 
the judges ſtall only be removablc 


upon the addreſs of both hauſes off 


. parliament ; and their falaries ſhall b. 
paid out of the civil liſt 2 
21 ALL Cours of criminal juriſdicti- 
on muſt be of record, as no other can 

2 bne or impriſnèn 5 . 14 
22 No proceedings from a criminal court 

can be removed, but by writ of error 
or certicrari Ea ibid. 
23 No averment can be taken againſt the 
truth of apy thing recorded in ſuch a 
1 FL zlid. 
24 All courts of common law that have 
power to fine and impriſon, are there- 


| 


| 


legtance at the ſheriff's torn 1 
3 The origin of courts leet _ 
Cadbitage is à recompence paid 
tenants to the lord for ptocur 
n 1 3 
Capitage may be preſcribed ? 
e 2 for, &c l 
No man can be within two leets 
ſame time : [ 
7 The inhabitant of a leet can 
.campelled to attend the ſheriff 


unleſs the juriſdiction of the 
limite 


8 A grand Jeet may oblige a 
number of its inhabitants to apf 
inquire of ſuch offences as have 
noticed by inferior leets | 


by courts of comtnon law ibid. 


9 The ſheritt's torn may i 


* 5 


uces, &c. as have been neglected by 
e leet _: "Page 114 f. 4 
a leet be fled into the king 
nds, thoſe who owed ſuit to it o =»: 
;ntend the torn | 


beef of the lo 114 f. 5 
my therefore become forfeited by: 


þinfitution ibid. 
What ought to be the form of the 


114, Tis]. 
This court . ow Ah into n 


CR AVE N.— vid Baule. | 


wid vitneſs i111, 129 
lov far a pardon reſtores the ſubject 
[it to his former Le e's 


TODIA M ARESCHALLI, 
ide Ch. 6, ſ. 5, Ch. 23.1. 4 


CUSTOM: 


ſtether it be a good cuſtom to fervel- 
E ofice of conſtable by turns 100 
et ier the cuſtom of any other place 
U prevail againſt the privilege s of 
Foffcers of Veſtininſter Hall 99, 100 
ether a cuſtom to make Helen, 
fle be good 113714 


us rοS MO RU N. 
1 bench is the 2 morum of 


Ude 2, of the realm 8 1. 4 


Msros 1 
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wi or recognizances fron ſeſſion. 
t to be directed to the is rotu- 


To hold a ues is a an ted | 
ir the ek go: and not for the 


b acts of oppreſſion and wolter! K Stealing, 
hy omiſſions defeating the ends off 


tion of an indictment in the court Sis 


MT.—Clergy. . Parden. Boidence.| 


ming in the hand reſtores the party 
bhis credit, and enables him to be al 


2 How the year and day in an appeal 


34 . 77, 

5 The ſheriffs return of a re 8 is bad 
if it do not ſhew the year and day 151d. 

6 An indictment for re/caus . ſhew 
the year and dayboth of the r and 
the arreſt. ibid, 


8 In what mamer the 


9 A miſtake in not laying an 


= or to the juſtices of the peace 

Page 411 f. 43 
2 It may as well be directed to the cufts 
 rotulerum e as to the Jyſtiges, Ec, ibid, 


CUT-PURSE,—ide Clergy, Privately 


| W210 
DAMAGES. 


2 „Ben cannot be given to a party 
grizv2d upon any criminal proſecution, 
even though the king 's commi nion 
ſhould oy direct it to * done 


DAY. 


I Regie) the law nab no fraction 
of a day 241 f. 34 


ſhall be computed 1.1: 2.2 B42 
3 In what manner an KR muſt ſet 
forth the day on 1 the fact was 
done | 262, 263 
4 No indictment can be good without 
preciſely ſhewing a certain Jour and 
* of the material facts alledged in 


7 An indictment which e offence 
on an impoſſible day 1s voi 335 
ho 1 day muſt be al- 
le 335-33 
0 nce on 


the very fame day on ich i it is after 


terial upon evidence 3357. 81. * 


Wre if a certiorari to remove indict- 


o In what caſes proceſs ſhall is wigs 


be pat without day 


3B 2 9 E AF. 


1 In what cafes the appellant ſhall render 
damages to the appeltee for a falſe ap- 
1 


284 f. 138 to 293 


300 . 3 
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"DE AF.—Vide Evidence, No. 87. 
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DEA 
TEL. © Execution. 


'DEBT. 


In what manner the action of debt ſhall] 


be brought to recover amerciaments int 


the torn or lect Page 94. 97 


- 


bp Ir. 


on the court, ſubject the offender to an 


attachment for contempt 


D ECLINArro 


- 


Clergy. 


lege of ſanctuary or benefit of cletgy 
| | 471 
' DECENNARY.—Tern. Leet. 


* DEDIMUS POTESTATEM.—Fu/- 
3 ', tices of the Peace "0 


DEER STEALERS,—Certitrari, 
DEFAULT, 


ch, 27 f. 19, 20 


P E L A Y. 


* 


when called to judgment, ſhall no way 
prejocier him 536 

2 ; 
to attachment for delaying the admi- 


. niſtration of juſtice 226 


H.—Vide Appeal.” Clergy, 


In what caſes d-ceits tending to impoſe | 
, 23 I , g 
RY PLEA. — Sanctuary 7 


| Declinatory pleas are either of the privi-, 


What proceſs ſhall be awarded on default! 


1 The delay of the court, in not admit- 
ting a man to his clergy who prays it 


n what caſes inferior judges are liable} 


DEMTI'SE, 


the demiſe of the king 


DEMURRER. 


plea in bar, without naming 

torney general 

3 If the page demur, the d 
ſhall join in fix days, or judzr 

be entered 


4 He who demurs to an indictme 


appeal, ſhall not be eſteemed 
5 mute * 
5 Whether if a general 


on. 4 
6 Whether a demurter for the i 


ency of an appeal, or concluding 
a prayer that the writ may be qui 


| DEMAND.—Clergy. 


1 whether all commiſſions determine 
5 : Page 3 
2 whether ſuits are put by it without 


t An appellant may be nonſuited af 
demurrer and argument thereon; 265 
2 An informer qui tam may demur 


__ 
demurrer 
good indictment, be found again 
priſoner, it is ſuch a confeſſſon 

& that execution {411 be awarde 


70 
n& 


peal of 
tefore t. 
the king 
fame cou 
Han app 
tench fro 
wrtiorart, 
nent to: 
kme oFe 
noved, 1 
k what c 
my be pl 
nformat1c 
But to an 
tat anoth 
plence is 


the 
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ent 


(N 


DEP 


Taman | 
luring a ſe 
tte ſame ſe 
le offence 
bon is zp/o- 
becher 4 


Nay be after 


to 


DE P 


Iepoſitions, 


bars the party from taking the g examinat 
iſſue 5 47M given in 
7 A demurrer continued on the legally pre 
with a ceſſet triatio exitus, &c. an ie court 
determination againſt the defend able tot 
venire awarded 47 aer's pre 
3 8 | ach a depot 
Toe 5 Uthe witne 
DENIZEN. Kutted, the 
| | 3 5 bly the priſe 
Not only denizens born within the Wl 
ance of the king, but thoſe all: if ſuch 
are made denizens by letters pate tit treaſo 
within the 28 Edw. 3. c. 13. although 
titled to a jury de neuielale linux out of c 
| | ent 


| 


DEPENDING. 


1 Itisa good plea to an appeal yOu 
in the king's bench, that ani 


Pidence that 
we enuea don 
A is not ſu 
ds of luc! 
| vitions tak 


ane county Page 10, 11 
an appeal be removed into the king's 
ech from any inferior juriſdiction by 
urtcrari, it may be pleaded in abate- 
nent to any ſubſequent appeal for the 
kne offence, that ſuch appeal ſo re- 
wred, is ſtill depending 275 
h what caſes a prior ſuit depending 
my be pleaded to a qui tam action or 
formation 5 
But to an indictment, it is no good plea 
int another indi & ment for the . 
Hence is depending 523 f. 


It 


4 
1 


DEPRIVATION. 


39%]: 


9 
- 


; \ 
A TasnLiz .or | PrINCIPAL' MATTERS. 


of the ſame offence is depending his view, cannot be given in evidence 
tefore tre Juſtices in eyre, even though in an appeal for the death Page 605 
the king's bench be removed into x 25208 ſ. 8 


6 The depoſitions in high treaſon may be 
read both for and againſt the priſoner, 
where the attendance of the deponent is 

evented by ſickneſs - 605 f. 9 

7 The priſo ner may read depoſitions to 
diſcredit the evidence of the witneſs 
who made them, by ſhewing the va- 
riance of his teſtimony ibid. 

8 So alſo the depoſition of a witneſs vive 

voce on one trial may be given in evi- 

dence on another trial, to ſhew the va» 

riance of his teſtimony, &c. 605, 606 

9 And quere, whether any other written 
depoſitions than thoſe which are taken 
—— Juſtices of the peace in treaſon 
and felony, purſuant to the ſtatutes of 
Philip and Mary, can be r ad in evi- 


a man be depri ved for an offence 
ling a ſeſſion of parliament, and at 


; 
65 by offence is pardoned, the de priva- 
er iam is % face avoided 558 f. 53 


Whether a clerk admitted to clergy! 
ay be afterwards deprived of it ch. 33 
| ſ. 130 


DEPOSITIONS, 


Irpolitions, taken by magiſtrates upon 
e examination of the offenders, may 
given in evidence upon the trial, 
Legally proved, and it be made out 
b the court that the deponent is dead, 
unable to travel, or kept away by the 
floner's procurement 605 
uh a depoſition upon the evidence 
Uthe witneſs had been enticed away, 
Kitted, though it did not appear to 
bly the priſoner's procurement 

| ibid, (N). 
hett treaſon if the deponent be liv- 
Welthough he is unable to travel, or 
8 of che way by any procure- 
g ; mia. 
Pence that the proſecutor has 2 


* l not ſufficient to authoriſe the 
ung of {uch depoſition 
logs taken before a coroner, pen 


le ame ſeſſion an act paſſes by which 


wr if ſuch depoſitions can be read 


PO endeauorrs to produce the depo- 5 


605 . 7 


dence 606 ſ. 10 
10 Depoſitions of witneſſes, taken in the 
abſence of the offender, cannot be read 
againſt him upon his trial ibid. 
11 The depoſitions of one witneſs be- 
fore the magiſtrate, and the evidence 
dia woe of another witneſs at the trial, 
are not two ſufficient witneſſes to prove 
the overt acts in high treaſon, within the 
7 Will. 3, 606 f. 11 
12 Depoſitions taken in a ſuit of a differ- 
ent nature, or in a court of a different 
juriſdiction, from that in which they 
are produced, cannot be read 17 evi- 
dence. 606 f. 12 


DEPUTY, 


˖· Judges of the common law cannot act 
y deputy, nor any way transfer their 
wer to another 3.9 

2 Judges of the eccleſiaſtical courts may 
act by deputy ibid, 
3 The perſon to whom a certiorari is di- 
refed cannot depute another to make 
a return to it 419 f. 71 

4 Quere if a conſtable can make a deputy 
without ſpecial cauſe DR 
By 1 Will. & Mary, c. 18. diffenters 
who are choſen conftables may appoint 
deputies * ibid. 
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1 A Tux or nnter AL Hfartens, 
s An eftape ſugered by a deputy Eat 6 The omiſſon of a name 6f dignit 
b [ n 


don al ecte himſelf as to the „ gocd plea in abatement Page 265, 
but it renders his principal liable to 7 Garter king of arms is a name of 


Fx join 
erwards 


| ® DESCENT —Carrapricn of Blind. | DISCONTINUANCEII” © 


Lure, 1 
i juror 
ea, cor} 
ewe, Or 
be nam! 


as 21,5 | II All ſuits, civil or criminal, and all 

DE SON TORT DEMESNE. | ceſs thereon, muſt be properly conti 
2 | | OI without the leaſt gap or chaſm, 
In what caſes d- ſon tort demeſne muſt an-] day to day, from the commence 


+ rains his clients writings 2218 parties an illegal day 

2 An atrorney is authoriſed to detain 4 If the ſecond proceſs be not teſti 
writings until he is paid his juſt fees | the very ſame day on which the 
; web, — - pgbia,\| proceſs is returnable, the ſuit 1 

continued | | 


„ R 424 
DILAT ORT PL E A. 5 A difringas returnable a day aft 


ſwer the whole of the replication 121 | to their concluſion 3 | 
: | | | ere à a 
| |  {Jf2DisconTiNUANCE Is Wherean Nut 3 

| 8 | | | or chaſm is ſuffered in legal prof... din 
| OD £&T..A1NER. |. ings x | Rang 
| PE £3 21 ele I3 MisconTIiNUANCE, is contin The diſe 
| 2 The court may grant an attachment ſuit by improper proceſs, as by ili, " c 
| a againft an attorney who improperly de- inſtead of 4i/tringas, or by .givin C ug 2 
|; , 


dere, if 2 
nivars af 
ll be awai 
med by r 
E return o 


| | 93 95 Denne is à diſcontinuance A 
A dilatory plea is either declinatery or in 6 If a term is made to intervene bei. er 
'F b men | 47 1: the teſte and return of a capias, led mil. 
| 0 1 i diſcontinuance 42408; a. Ka 
f | 2 . 5 The intervention of a term, bl 1 40 
ä DIGNITY. the tete and the return of an c l hd; 
: COOLS Bag I continued by other proceſs the 1 5 7 
; 1 By the common law, if a juſtice of er pas, is no diſcontinuance Ther by 
| and ter miner accepted of any new name[8 An exizent muſt allow time ol 4 «.n 
| of dignity, his commiſſion was ipſe / ate] for five counties to be holden be 44h 
determined 22 the teſte and the return "RM 
| a But by 1 Edw. 6. c. 7. notwithſtand-[g To give the parties a day, toa = AS 
ing any Hing n commiſſioner ſhall fortune term, without continuing the pr e 
| to be created duke, archbiſhop, mar- ingsto the term immediately tolld 111 FW fl 
| quis, earl, viſcount, baron, biſhop, is à diſcontinuance whether aft N * | 
| knight, judge of either bench, ſer- or demurrer ieh * on 
l Jeant at law, or ſberiff {Sed vide 1 IM, 10 If the term to which the ſuit 0n 32 
. 2. c. 8. 45 to ſberiffs.), he ſhall re- tinued be adjourned, it is dic K 'Y "ne 
| main commiſſic ner | ibid.] ance, if the ſuit be not adjour anc "6 by 
3 Luer if the dignity of a barmet be 1 = fe 
" . within the equity of this ſtatute ibid., 11 The variance of a ſingle letteſ i C Pen 
414 No name of dignity, under the degree] deſcription of the parties, in An aide 
cf nobility, is 10 high as to ſupply the] tinuance, whether on the roll o r wg 
| want of a ſurname in legal proceedings] proceſs, is a diſcontinuance a4 by FR 
2358 f. 101/12 Aﬀer iſſue, the proceſs ag. '* © 
| 5 A peer who has more than one name] jurors muſt be regularly conn = 
4 of dignity, muſt, in legal proceedings, made returnable on the days 8k Ss 
4 be named by the moſt noble 269 f. 103 „ the lk gs 


fa joint venire be firſt awarded, and 
Grwards ſeveral wenires, it is diſcon- 
me. - —Fageags | 

Fz werire omit part of the Ui 625 
nied, or the name of any of the 
mies, it is di ſcontinuance ſ. 97, 98 
dere, whether it be diſcontinuance 
Ii juror is differently named in the 


ure, or being in the panel is omitted 
þ be named in the Habeas corpora, if 
Ich juror be not ſworn 425 1.99 
Where a venire or ditringas are iſſued 
fthout any award on the roll, the 
eedings Are thereby diſcontinued 

| 425 f. 109 
The diſcontinuance, which, at com- 
n law, was created by the demiſe of 
* ctown, is remedied by ſtatute 
425 f. 101 
WY Sire, if an indictment removed by 
rio after iſſue and proceſs for 
ul be awarded, whether it is diſcon- 
ned by not being remanded before 
E return of ſuch proceſs 435 f. 102 
Wherever an error in proceſs doth 
t amount to a aiſcontinuance it is 
led miſcontinuance © 1 
u what caſes proceſs put without day 
Il be diſcontinuance 4426, 427 
| cauſe diſcontinued, by the non-at- 
ance of the juſtices on the day to 
ich the proceedings are continued, 
be revived by re-ſummons ot re-at» 
bment 426 1. 106 
kit bye Edw, 6, c. 7. aſſizes of 
a deſſeiſin, mortdanceſter, juris utrum, 
littaint, ſhall not be diſcontinued or 
without day, by the not coming 
be juſtices, &c, ibid. 


be roll, where a total chaſm is 
red, as by not giving a freſh con- 
Fance infanter, upon the determina- 
dof a precedent continuance, ſhall: 
er be aided by an appearance and 
ung over a era 
dere, if the miſreturn of cepi on 


ver, 101d. 
le original proceſs be right, and 
diſcontinuance have happened, the 
france of the defendant will cure 


eas corpora,' and in the panel on the- 


liſcontinuance either in the 2 | 


ward of an exigent is cured by 


A Tax or Parnerrart Martths:” 


any error or defect in the proceſs where- 


on he came in, or in the execution of it 
Page 427 


26 Where there is 10 thaſm, and the 


under the name of diſcontinuantet, are 
© falved by appearance 428 
27 Unleſs there he ſome break or chaſm: 
inthe proceedings, the original is not 
| diſcontinued by other errors ibid. 
28 But by a teal chaſm, the original it- 


- ſelf is diſcontinued. 4.4 
2g All diſcontinnance in proceſs againſt 


jurors, ſhall have the ſame effect as 
diſcontinuance occaſioned by yoral 
chaſm, except that it ſhall not abate 
the original ſuit 428 f. 108 
30 Where a diſcontinuance which does 
not abate the original, is difcovered 
before trial, new proceſs {hall be award- 
ed where the firſt fault happened. If 
after trial a dere ae nxvo ſhall iſſue. 
But if judgment be given, it is 10 
trial and the whole erronedus ibid. 
31 What other errors in proceſs againſt 
jurors will cauſe a miſ-trial as well 
as thoſe which are called diſcontinu- 
ances _ | = 429 
32 How far a diſcontinyance of one ap- 
peal will be a bar to E ch. 2 
132. 13 
33 Where a replication, omitting part of 
the bar, is a diſcontinuance of the ſuit 


ibid. 


DISCOVERY ,— Accomplice. Depoſitions 


E didence. 


DISCRETION. 


1 Where a court is authoriſed by ſtatute 
to do a matter of juſtice upon certain 
circumſtances, it has no diſcretion upon 
the caſe where it is within the circum- 
ſtances - 375 

2 Want of diſcretion is a good exception 

againſt a witneſs 612 1,27 

3 In what caſes courts may inflict diſere- 
tionary puniſhments; and by what 
circumſtances ſuch diſeretion is to be 
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5 Nor can any diſpenſation be good which 


Ho far the king may diſpenſe with a 


9 By 1 Will. & Mary, c. 2. no diſpen- 


ithough murger'-only is mentioned in 


A Taziz or PaIN cr AL Marrzxs., 


pISPENSAT ION. 


by By-2: Jac. 1. c. 3. all commiſſions, &c. Whether a commitment by parliamet 


authoriſing any perſon to diſpenſe with 
any power given by any law or ſtatute, 
or to make a warrant for a di ſpenſa- 
tion of any penalty, &c, are void 
. Page 398, 399 
2 The king cannot, by any previous diſ- 
penſation, make an offence diſpuniſh- 
able which is unlawful in itſelf 550 
3 But the king may diſpenſe with the 


» poſſibility of an intereſt before it hap-| 


r ibid. 
4 T he king cannot di ſpenſe with a pecu- 
- niary penalty for an offence of a public 
nature before it happens ibid. 


is attended with great public inconve- 
nience \ 551 

6 The king cannot diſpenſe with a right 
of action to prejudice the intereſt of 

the party to whom it is given ibid. 


ſtatute which reſtrains ſome preroga- 
tive ſolely and ſeparately incident to 
the perſon of the . 551, 552 


8 The king may diſpenſe with the ſtatutes 
of mortmain, without any clauſe of x, 


cftante; becauſe he only thereby gives 
up a right of entry for the forfeiture 
4 | $521, 30 


ſation by nen ab/tante, of or to any ſta- 
tute, or any part thereof, ſhall be al- 
lowed, except the ſtatute itſelf allow 
ſuch diſpenſation 55 
10 The king could never diſpenſe with 
a ſtatute before it was made ibid. 


DISSECTION. 


1 By 25 Geo. 2. c. 37. in Londen or Mid- 
adlſer, the court Gall order the body of 
an executed murderer to be diſſected 
ent ese . 659 
2: Judgment of diſſecting and anatomiſing 
dought to be pronounced in petty treaſen, 


1 
# 
1 
* 


the act, except in the caſe of women 


[hs ſtatut 
dit creat 


' DISSOLUTION 


determined by a diſſolution Ch, l 4 
CE et 3 ver 
DISTRESS.—Vide Sheriff* Tern, im him b 
| Proceſs, 
DISTRINGAS,—Fide Preceſs. IPVELL! 
| DIVERSITY or PERSON 
Vide I[dentitate Nominis. þ LESIAS 
D.O © T © R. arts in ge 
Whether cler be k good additio TB 
doctor in divinity 1 a. 
| , tans ſhall 
D O O R S.—V/tde Arreſt, here they . 
| | | | Wolem ling, 
DOWER. | 
| 5 EL. 
1 In what caſes a wife may have: P44 
peal of death, although ſhe h ietentl y Cl 
claim of dower 243i: vere. 
2 At the common law every ipedtholders at 
dower excepting that of gave ere it is 
were forfeited by one attainted olMe of an 
ſon or felony, whether the lands 
in the hands of a feoffee, or foi inditmer 
to the king, or eſcheated to the able mu; 
and though the attainder were pation 
WR 646 
313 Lands given jointly to huſhand 
wite were only forfeited for th E L 
day, and waſte 647 8 
4 A woman may purſue het tiers do n 
dower within five years after Wine agai 
verſal of her huſband's attaind U attach 
having previouſly levied a fine it the co 
Ee | 
5 By 1 Edw. 6. c. 12. a wife ſha 
her dower although her huſband 
tainted of treaſon or felony 64M © L © | 
6 By 5 & 6 Edw. 6. c. 11. ths 5 
{ball not have her dower while L women 
tainder of the hufband for reale loſe 
in force 1 eaphy | 64 ung an a 


* þ { 


Nene b. (N) 4 


wit treaſon Page 647 ſ. 46 


'DURESS, 


wer may di ſavow- an appeal taken 
n him by dureſs c. 241, 20 


WELLING-HOUSE,—Clergy, | 


9 


E. 


[LESTASTICAL COURT. —/, 14 
(urts in general. King's Bench. 


IGYPTIHIANS, 


tins ſhall be tried by the inhabitants 
ere they are taken; and not 4 me- 
nalen langue 592 


F 


ELECTION, 


e 7 

: bfcently certain conſervators of the 
43: cre choſen by election of the 
peqbelders at the county court 45 
ae ere it is in the election of the ap- 
do le of an approver to wage battle 


298, 599 
bindi&ment for refuſing to be * 


the ble muſt ſhew the manner of the 
pa on 3855 320 
6. 4 
band 


ELISORS, 


647 

t ti vers do not return an attachment of 
r nyt againſt ſheriffs, the court will 
uind eu attachment in the firſt inſtance 


Inſt the corancrs, directed to eliſors 


LLOPEMENT 
*L women elopes from her huſt and 


f n appeal for * death of her 


rl ſtatute extends to an attainder of 


217] 


loſe her dower, but ſhe may | 
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E RROR,—Diſcontinuance, 


2 


5 


; 
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8 


If a priſoner be reſcued by enemies, the 


ENEMIES. 


gaoler is not Hable to eſcape Page 199. 
202 


ENGLIS H. 
Such additions as were mou in Latin, | 


are now good in Engli 271 
Formerly an indictment wholly in Eg. 
liſh was void 339 
But now by 4 Geo. 2. c. 26. & 6 Geo. 
2. c. 14, all law proceedings whatſo- 
ever ſhall be in the Engliſh tongue and 
language only, except the known 
names of writs and other uſual tech- 
nical words 341 
And ſince the 37 Edw. 3. c.5. all 
pleas, &c. were to be debated in Eng- 
liſh, though they were enroled in Latin 


437 


Certiorari. 
Proceſs, 


An error in the proceedings of the 
court of the conſtable and marſhal, 
cannot be remedied by writ of error 
but * by appeal to the king Fa I 
11 

If an inferior court proceed after writ 
of error allowed, it is a contempt 
_ - 7. . 330d 17 ad 

A writ of error becomes of no effect 
if the party who proſecutes it neglect 
to get the record certified in a reaſona- 
ble time ' 418 f. 64 
4 If a writ of error directed to ſeveral 
9 yet returned by part of them 
only, truly recite the record, it ſo far 
removes it that a new writ coram nobis 
lies 419 f. 71 
A writ of error may remove a judg- 
ment given after its e/fe and before its 
return 421 f. 78 
How far errors in n proceſs are fatal 
427. 429 

An erroneous attainder of the princi ipal 
is effectual againſt the adverſary while 
it ſtands unreverſed 452, 453 
Whether an acquittal or conviction on 
an erroneous indictment or appeal be 
pleadable 
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8 ſecond proſecution 1 If a gaoler Kill a priſoner in ef ltr 
. 3 e 528, 529, 1 vouring to retake him, it - an eſcaꝗ 7 
ifoner's life is not in jco ardy by le | 2ge, 1 1 
9 oper en an 3 indick- 2 While the privilege of ſang) - 
ment or appeal 37] prevailed, If a gaoler cond Qed hit, 
10 An erroneous attainder of the huſband} , ſoner pe the limits of tuch a lin 
bars the wife's. dowerz but when it is | chiſe, and he claimed the privigf fee i 
reverſed, it avoids the bar of a fine and} was an eſcape = * 
<a | 647 f. 44|+3 80 while purgation to thoſe t 
CCC 
cafes may be avoided by writs of error] mitted any one to free himſelf 40 . 
| 2 65. who was not entitled, it was an f : 1 
Ly 1 | 
14 If a priſoner be reſcued by l <xpr 
ref en, the gaoler is not puniſhable for 
„ er ſine 
1 | 0 ak ſubjecks 5 E wind 
1 If a coroner's inqueſt find that thc by fu 7 
e as N55 the townſhip ſhaii] 5 What eſcapes are va LUNTAR 3 
be amerced, but they cannot traverte] what NeGLIGEN N 1 19 rt 
ee 87 f. 53 16 A gaoler who 1 3 is p 4 os 
2 If the eſcape be made out of the town, with an intent to de eh _ oo 
” the hundred ſhall be amerced | 116] or 3 is guilty *. 2 4 
rr eee, 1 1 . not having authq nut allo 
tai 1 — . . 3 8 . 
n . . 35 5k take bail, bail a priſoner who which the 
4 Doors may be broken open to retake a 3 er 8 hems thai 
_ priſoner, lazufully arre/ted, who has 18 A perſon w. 15 as. al eſcape 
made his eſcape. 29, , % E 
5 There muſt be an actual , of bal Ing a perion ere a pri 
there can be no eſca „„ 2006 FO 2, rr by 7% 
5 The actual arreſt muta be jaftifiable 3119 on a" 3 „ Are 
for wherever an im riſonment * ſo far of 3 dr E vill adj 
irregular, that it will be no offence to 8 | abe e Without 
. from it by force, it can be no. 20 8 2 _ 5a 90 e conc! 
offence in the officer to ſuffer the pri- 5 r aer, zd liment te 
ſoner to eſcape 4197 1. 2 * cer making freſb purſt u his cuſt 
7 The arreſt muſt not only be afual = 1 — — Fm jrelb n the ca 
J 
$ The impriſonment at the time — e 85 . F UA Weſt 
be for the crime ; therefore it is not cri- i efdfnunded 0 
mtnal to ſuffer a priſoner to eſcape who 22 EE ” 40 oy . ed by 
is detained only for his fees, 7 8a | : = " 
the payment of them be part of the is priſod® fiatute do 
| pun! Io and due to 8 Per- 23 If n ow _—_ 5 | tom recei 
fon chan che gaoler 298 . of fas ech yer i A 
9 To bail an unbailable priſoner, or tc. If a gaoler, by negligence, "WP" Edw, 3, 
' ſuffer a priſoner to arg —_— gt” dls ne, he is finab & felons, 
mits of his-priſon, are eſcapes, 193 ſ. 5 1 retook him juſtice 
zo It is no 8 if the gioler retake a eſcape, "though he "9tme, &c 
priſoner witvout lofing fight of To £6125 It is a good defence to an al * 12 
* 


der for an eſcape, that he retook 
priſoner upon freſh purſuit after no- 
dak the eſcape Page 201 1, 13 
her) INDICTMENT POR AN Es- 
ue, whether voluntary or negligent, 
| expreſsly ſhew that the party was 
wly in the defendant's cuſtody for 
ume, Kc. | 202. ſ. 14 
ii not ſufficient to ſay, that he was 
te defendant's cuſtody, and charged 
7 ſuc h a crime 
[he indictment muſt ſhew expreſsly 
the priſoner went at large, which 
ell expreſſed by exivit ad largum 
| | ibid. 

time when the offence was com- 
ed, for which the priſoner was in 
dy, muſt al ſo appear: The reaſon 
this rule | ibid, 
ery indictment for a voluntary 
we muſt alledge, that the defendant 
ie et poluntarie permitted the ou 
er cd um ire ibid. 
neſt alſo ſhew the ſpecies of crime 
which the priſoner was in cuſtody 
ibid. 

kems that an indictment for a ne- 
eſcape need not ſtate the parti- 
lere a priſoner is committed to a 
rr by the court, if the gaoler ſhall 
Ito produce him on demand, the 
twill adjudge him guilty of an 
he without further enquiry z for he 
| be concluded by the record of 
nitment to deny that the priſoner 
n his cuſtody 


jb tin the caſe. of other commitments 
tape cannot be puniſhed until it] 

\er PSN TED 93 . 6 

. ef. 1. c. 3. nothing ſhall 

eld unded for an eſcape until it be 


led by the ju/tices in eyre 203 
1. 1 
ſaute does not reſtrain 25 ling 
om receiving preſentments for 
3 | 203 f. 18 
1 Edw, 3, c. 14. the eſcape of 
de, felons, &c. to be judged by 
y's juſtices, ſhall be levied from 
Mime, &c. 203 f. 19 
des of gaol delivery may puni 


202 f. 15 


A Tanrz. or PaMCIrAI MArrrIS. 


| eſcape in admitting perſons to bail. 
who are not bail able Page 203 ſ. ig 
39 By 1 Rich. 3 c. 3. juſtices in ſeſſions 
are authoriſed to enquire cf all manner 
of eſcapes of perſons impriſoned for 
felony _ 5 20 3 1.20 
40 Wherever an eſcape is fable, the 
preſentment of it is traverſable 25 3 
| 21 
41 Where the offence) is amerciableonly, 
there the preſentment is of itſelf con- 
_ cluſive. ibid. 
42 A VotunTtary Es car amounts 
to the ſame kind of crime, and is pu- 
| niſbable in the ſame degree as the of- 
fence of which the party was guilty, 
who has eſcaped 204 f. 22 
43 It is equally an eſcape, although the 
perſon eſcaping be under the — only, 
and not actually committed to gaol 
. f 2010. 
44 It is not material whether the priſoner. 
who eſcapes were attained, or only ac- 
cuſed 1 | ibid. 
45 Quere, if it be any excuſe for ſuffering 
a voluntary eſcape, that the priſoner 
had been acquitted on an indictment 
of death, and was only detained till 
the year and day ſor the appeal ex- 
nl ibid. 
46 A gaoler who has wrongfully aſſumed 
the cuſtody of a priſon, is equally liable 
for ſuffering an eſcape as if he had been 
the rightful officer 204 f. 23 
47 If the warrant expreſsly charge the 
perſon committed with treaſon or fe- 
lony, the gaoler ſhall be puniſfed for 
ſuffering his eſcape, although the war- 
rant may in ſame other reſpect be er- 
roneous | 204 1.24 
43 No eſcape can amount to a capital of- 
' fence, unleſs the cauſe for which the 
party was committed were actually a 
capital offence at the time of the eſcape 
| 204 1. 25 
49 Therefore in homicide, where an et- 
cape 18 ſuffered between the ſtroke giv- 
en and the ſubſequent death, it is only 
treſpaſs, for it was not felony till the 
death happened Wia. 
co He wholuffers another to eſcape, who 
was in his cuſtody for felony, cannot 


* of the peace for a negligent 


be arraigned for ſuch eſcape as for @ 
| "Jn 


© 


A Tanrz or Paixcirat MaTtaas, 


ear be attainted | _ affidavits may be read both Ml efcheat - 
| 2 14; Page 205 1. 26 againſt. him, in aggravation, n defer 
51 But one accuſed of ſuch an eſcape] mitigation of his puniſhment P ton ot 


may be indicted and tried for a ¹i a 207. totes ! 
priſion before the attainder of the prin- 57 Or Es cAES By PRIVAT 
ipal offender „ ii, sos 05-5: 5 Reer ian 
52 And quere, if the commitment be forj65 If a private perſon who hath 
high treaſon, whether the perſon ſuf-| lawfully in his cuſtody, whethd 
fering the eſcapeſtall be tried as a prin-| an arreſt by himieif or anothe 
_ cipal until the perſon guilty of the trea-| guilty of eſcape, if he ſuffer 
ſon be 1 25 ibia, go at large before he is deliy 
53 No one but the very perſon who ſuf-- law _ | | 
ſers itſhall be deemed guilty of a volun- 69 If one private perſon deliver 
tary eſcape _ 205 f. 27] whom he has arreſted on ſu 
54 But the principal gaoler may be fined cover to another private per 
for a voluntary eſcape ſuffered by his] ſuffers the feion to go at large 
deputy | tibi, are guilty of eſcape 
55 A gaoler de facte only is equally li-7o But nat if he had delivered 
able for ſuffering an eſcape as a gaoler] ſoner over to the proper officer 
de fnre | 205 f. 2571 If no officer will receive ſuc 
56 A ſheriff is liable for an eſcape ſuf-] ſoner, the ſafeſt way is to delive 
ſered by his bailiff *' 205 f. 2g9| the townſhip, who are bound 
57 If a deputy gaoler be not ſufficient to] him till the next gaol-delivery 
anſwer for a negligent eſcape, his prin-|72 If the townſhip refuſe to ta 
cipal muſt anfwer for him ibid. of ſuch priſoner, ſtil] the pe 
58 Quere, if a gaoler who ſuffers an eſcape} made the arreſt cannot difch: 
have ax ap in the office, how far 8 
dhe reverſioner may be puniſhed ibid. 73 The pri vate perſon, to excuſe 
59 A wvaluitary eſcape deprives the gaoler| muſt ſhe w what officer by na 
of his off ce, and the court, in their livered his priſoner over to 
di ſcretion, may ct him for negligent 74 A private perſon is puniſhab 
eſcapes 3 206 ſame manner as an officer for 
Go The puniſhment for ſuffering a negli- / tary eſcape ; 
gent eſcape is a fine, in a certain ſum 75 For a negligent eſcape he 1 
of money, to the king 206 f. 31] able by fine and umpriionaent 
61 The diſtinction between a fine and] diſcretion of the court 
an amerciament as they relate to the] . 
ESCHEAT, 
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puniſkmeut for ſuffering eſcapes ibid. 
62 A negligent eſcape may be pardoned | | 
by the king before it happens; but|1 A ſelon's lands in fee-fimple,! 
not a voluntary eſcape ibid. ea in the lord of whom they al 
63 In what manner the ancient common] by eſcheat from the time of U 
law puniſhed the offence of ſuffering] ſhall not be diveſtea- by a ff 
negligent eſcape 206 1, 33 attainder for treaſon 
0 


dw. 6. 
be had for 
Mt ſhall b 


eee ere 


66 When a defendant for ſuffering an 


the king by an attaindet 


eſcape is brought up for judgment, 


{on 


54 By 5 Edw. 3. c. 8, any marſhal who|z The lord cannot enter upon Wl o ſtall 
ſpall uffer inaitees or appellees to eſcape] which eſcheat to him for peti 
ſhallibe puniſhed by half a year's im-] ot felony without a ſ{p<C'a: $ $36 Edw, 
ptiſonment and ranſom at the king's| til the king hach had his year, Ne bad for 
BO: 206, 200 waſte ae coin, 
65 By 19 Hen. 7. c. a0. the cuſtody of| 3 Inheritances which, not lying Meof accu 
gaols is committed to the ſteriffs 286, cannot be holden, can neith in perſon 
| | 1. 35 nor deſcend, but \ſhall be fo Keel, 


? 


10 defectu tenentis, occaſioned hy 
ion of blood; and therefore 
i ſtatute ſaves the corruption 
bod, it, by neceſſary conſequence, 


ale land to the heir Page 644 ſ. 29 
caſes the title eſqvire is a good 
don in legal proceedings 269, 270 
OPPEL.— Confeſſion: Demurrer. 

ett on the record quod cognovit 
3 &c. in treſpaſs eſtops 


&f-ndant to plead not guilty to a 
quent action for the fame offence 


A Tanrx oy Prixctear Mattias, | 
{heat to the lord for f-lony is 6 Theſe ſtatutes are not repealed by t 


460 
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pers are indictable in the totn 
| \ 107 


/ ½ no evidence is to be 
1 gunſt a priſoner but in his pre- 

602 
WAB ER OF WITNESSES RE- 
hed | 
common law no certain number 
IMteſſes was required upon the in- 
at or trial of any crime hat- 
at 363 ſ. 129 


I® had for 2vy treaſon unleſs the 
& ſhall be accuſed by two wit- 


ere if the ſame entry for a capital ſhall voluntarily. confeſs the fame in 
will eſtop not guilty to an ap- 7 e ; 
; ibid. ꝙ One witneſs to one diſtinct kind of trea- 


602 ſ. 2 


dw. 6. c. 12. no proceedings 


ner ſtall voluntarily confeſs his 
efl i 363 1. 130 
| 6 Edw. 6. c. 11. no proceedings 
ar WT bad for any treaſon, not con- 


urof accuſed by two lawful ac- 


fc 1 . 
7 hail, without viclence, con- 


364 


Ide coin, &c. unleſs the offend: er 


*in perſon, upon his arraignment, | 17 No confeſſion of high treaſon, unlefs 


2 


- 


& 2 Phil, & Mary, c. 10, 11. whick 
require that all trials of treaſon ſhould 

be according to the common law 
e | Pave 602 1. 2 


7 In high reaſons, not concerni ng the 


coin, therefore two witneſſes to the 
overt act, or one witneſs to one, and 
another witneſs to an overt act of the 
ſame kind of treaſon, or to a material 
_ circumſtance to prove it, were always 
required f 603 
8 And now by 7 Will. 3. c. 3. no per- 
ſon ſhall be indicted, tried; or attainted 
of high treaſon, whereby corruption of 
blood enſues, or of the miſprifon 
thereof, but upon the oaths cf two law 
ful witneſſes, either both of them to the 
ſame overt act, or one of them to one, 
and the other of them to another «vert 
ad of the ſame treaſon, unleſs the party 


open court + 60 


ſon, and another to another diſtinct 
kind of treaſon, are not two ſufficient 
witneſſes within the meaning of the act 
| 60 

10 A collateral fact not tending t the 
ptoof of the overt acts, may be proved 
by one witneſs Note in marg. 
11 WHETHER CONFESSIONS MAY BE 
GIVEN IN EviDENCE WR, 
12 The defendant's confeſſion whether 
taken before a magiſtrate on examina- 
tion, or made to private perſons in diſ- 
courſe, has always been admi ſſable 
againſt the party confeſſing, but not 
againſt others | 604 
13 If the confeſſion be reduced to writ- 
ing, the indentity of it muſt be proved 
before it can be read ibid. (N) * 
14 Vive wice evidence cannot be given 
of a confeſſion reduced to writing 71d. 
15 A confeſſion obtained by the flatteries 
of hope, or by the impreſſions of fear, 
is not admi Hlable N) 2 
16 But any ads which are diſcovered in 
conſequenc- of even an extorted con- 
feſſion, may be given in evidence ibid. 


made in open court puri uant to 7 Will. 3. 
"> (Vit 
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22 A precedent of ſuch an examination 


0 


anthoriſe a conviction, Page 604 (N) 3 
18 But a confeſſion of high treaſon, be- 
fore a magiſtrate upon examination, 
purſuant to the ſtatutes of Edward the 
Hirth (ide ſapru No. 4, 5.) may be 
given in evidence on the trial by two 
witneſſes, for any other purpoſe than 


do prove the overt acts laid in the in-| 
604 f. 4 (N) 30 


dictment 
19 The confeſſion in open court required 
"by 7 Will. 3. (Vide ſupra No. 8.) is 
determined to mean upon the arrai gn- 
ment of the party ibid. (N) 3 
20 A confeſſion muf be taken together, 
and not by parcels 604 f. 5 
21 The examination of 
ta nog oath in purſuance of the ſta- 
tutes of Philip & Mary, and ſubſcribed 
by him, may be given in evidence, on 
proof of its identity, and that the de- 
Ponent is dead, ſick, unable to travel, 


or kept out of the way by the procure- 


ment of the priſoner 605 


being read upon evidence, that the 
examinant had been ſpirited away, 


though ĩt did not appear to have been 


done by the priſoner or his procure- 
ment Br 54, ibid. (N) 
23 In petit treaſons theſe depoſitions are 
not ſufficient to conviet, if the exami- 


nant be living, although he is unable to 


travel, or kept away by the procure- 
ment of the priſoner bid. 
24 Oath that the proſecutor has vainiy 

endeavoured to produce the examinant 


is not ſufficient to authoriſe the read- 


ing of the examinations 605 f. 7 
25 Depoſitions taken ſuper wiſum cor- 
Aris cannot be read in evidence on an 
peal for the ſame death . 8 


ap 
26 Under what circumſtances de poſiti ons 


were formerly admitted to be read in 
evidence . 6: he 
27 Examinations may be read in favour 
of a priſoner to ſhew a variance be- 
teen ſuch examinations and the evi- 
dence given wu voce ibid. 
28 Where a witneſs at one trial varies 
from his own. evidence at another, ſuc! 


A Taztz or PrInciear Mattias, 
Vid. ſupra No. S.) is ſufficient ny invalidate his teſtimony, at the 


of an informer, 


c trial 3 15 Pag 1 
29 Lyere if examinations taken en whe 
magiſtrates upon any other offene Waterally 
treaſon or felony can be read in eure agai 
on the trial 50 be wa 
go The written information of a þ other 
. Joined to another witneſs 4». Miu than n 
are not two legal witneſſes in hid n from 
ſon within 7. Will, z. 60% % badge 01 
31 Luere if the evidence of a wit V ſhould 
one trial can, on the death of ſu n the ca 
neſs, be made uſe of againſt a Mi acorn 
ant on another trial 60% elf gui! 
32 Depoſitions taken in à ſuit of fed, may 
ferent nature and before a d enteder 
kind of juriſdiction to that wil omplice 
to try the cauſe, cannot be is for i/ 
evidence += 
33 HeaxSay EVLIDENCE 60 
34 Hearſay can only be made uf 
way of inducement or il luſt 
what is properly evidence 60 
35 But what the priſoner has bee 
to ſay may be given in evidence 


it the unc 
2 plice i 
piſoner. 

ts in the 0 
x to recei 
plice firf 
te fair anc 


en, But 
KiICe upon 
22 


no ey 
Aas a w 
LOnvitior 
der of ti 
mie, pe 
int, conſp 
Kan. 4% 


im 7% 
36 What a witneſs has been hear 
may be given in evidence eithe 
validate or confirm the teſtim 
gives in court A 
37 And the prifonzr may give 
dence what he has been heard 
from the mouths of the witneſl 
_ duced againſt him if 
38 SiM1LIiTUDs# of Hanps6 
39 Similitude of hands is not leg 
dence in any gong _ led, is a 
40 Papers in the priſoner's aſt a wit 
1 3 in 3 may ce wy 
in evidence againſt him e attainte, 
41 Whether HU s EAN and W. vitneſs 
be evidence againſt each otherit is the i 
$ Wy parti. 
which « 


* uy! 


42 They cannot give evidence 
another in any cafe, and reg 
one ſhall not be admitted to g 
dence againſt the other; not 
examinations of the one be rea 

the other "0 

43 In caſes of evident neceſſity t 

be exceptions to this general r1 


b ſuch cony 
nude uſe of 
ecard be 


L Vitneſs fþ 
| Kon the an 


variance may be given in evidence to 


Elin of a c1 
V Oar ef 


44 Quere whether huſband and vi 
not be admitted to give Of 


i 


bb reaſon againſt each other | 
| . 5 Page 608 N) 
hen where a huſband or wife may be 
laterally affected by their giving evi- 
ce againſt. others, their teſtimony 
| be waived |, 608 [N) 
b other degree of kindred or affec- 
than man and wife will excuſe a 
on from being 4 witneſs ibid 
L judge or juror may be witneſs ; but 
ſhould not afterwards be concern- 
inthe cauſe 608 f. 17 
h acco:-plice who hath confeſſed 
ſelf guilty of the crime, if not in- 
gel, may be a witneſs on the trial. of 


kcomplices, indicted, are good wit- 
ts for the ling until convicted 608 

OI 609 
It the uncorreborated teſtimony of an 


i{Wpnplice is not ſufficient to convict 
ener G09 (N) 
648 in che di ſcretion of the judge ei- 


x to receive cke evidence of an ac- 
wplice firſt, or to- poſtpone it until 
r fair and unpolluted evidence be 
are, But the judges differ in their 
mice upon\this point _ #bid 
| kenden in an information, againſt 


mas a witneſs for others 609 
| wnviction, and @ fertiori, an at- 
wer of treaſon, felony, piracy, 
mr, perjury, forgery on 5 Eliz. 
ut, conſpiracy, or any crime for 
lh an infamous puniſhment is in- 
Id, is a good cauſe of exception 
at a witneſs while it continues 


660 . 19 
MF” tainted of any forgery cannot 
witneſs ibid (N) 


uit is the infamy of the crime, and 
Lay particular ſpecies of puniſh- 
a, which deſtroys the competency 
9 | 101d. 
0 88 fach conviction or judgment can 
Mace uſe of to this purpoſe, unleſs 
card be actually produced in 
* | 609 1. 20 
 Vitneſs ſhall not be aſked any 
Mien the anſwer to which mi ght ac- 
Elin ofa crime | ibid. 


A TAEIEZ os Pamxcivar MATTERS. 


\contederates 608 f. 18 


m no evidence is given, may be 


| Re 


— 


impeached by general accounts of his 
character and reputation Page 609, 610 
59 Witneſſes are not permitted to give 
evidence of their own infamy or turpi- 
tude 609 f. 20 (N) 
60 Outlawry in a perſonal action is not 
a good exception to a witneſs. 2 10 
VA «C75 1. 21 

61 A perſon convicted of felony and ad- 
mitted to dergy, is thereby re-enabled 
to be à witneſs - ibid. 
62 A pardon. cf treaſon or felony reſtores 
the ohject of it to his credit 610 f. 22 
63 Quere, if a pardon will not remove diſ- 
E * np all caſes where the diſability 
is only a conſequence of the conviction 
and not an expreſs part of the Judgm , 
WE | OA. 
64 A conviction of perjury doth not diſ- 
able a man from. making an affidavit 
in relation to the irregularity of a judg- 
ment | 610 f. 23 
65 It is a good exception to a witneſs that 
he is either to be a gainer or loſer by 
the event of the cauſe, whether ſuch 
advantage be direct and immediate, or 
conſequential only 610 f. 24 
66 Bail for a defendant cannot be evi- 
dence for him without his conſent 


7 

—— . — ?U—̈ — + ves —— — » 
— — > >< Bal 4 2 

_ r —_— Io 


ibid. 
67 The borrower of money upon a uſuri- 
ous contract is not a competent wit- 
neſs till he has repaid the money 
(Jide b. 1. p. 5331.27) ibid. 
68 A man who has be en fraudulently 
deluded to ſign a note is not a compe- 
tent witneſs en an information for the 
cheat | 610, 611 
69 A perſon whoſe property may be pre- 
judiced by a forgery is no evidence 
to prove it 2 611 
70 He againſt whom a verdict is given 
cannot be a witneſs to prove perjury 
in the evidence ibid. 
71 But the perſon whoſe ſignature is 
forged may be made a competent wit- 
nels to prove the forgery, by being re- 
leaſed from the payment 611 (N)marg. 
72 And if the liability to pay be not im- 
mediate, or apparent on the face of 
the inſtrument tcrged, the perſon whoſe 
name is forged is competent to prove 


=; . . 
* Oct of a witneſs is only to te 


C—_— 101d. 
73 Yet it ſuch a perſon, upon the cr 
Lire, 


0 
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mee, conceive himſelf liable to pay; it is 87 A man deaf and dumb 25343 ben 
ddbje gion to his competericy ' communication can be made by ms 4 was 
Page 611. Notes in marg;| frons c. has been admitted t .““ 
74 In an indictmeènt for aſſault and bat - evidence in a eriminal caſe Pa 
tery, the party injured is competent to e I. 28. Notes in 
prove the offence, notwithſtanding he 88 By the common law, the witnel 
may alſo bring his action for it: ibd - the ting were always required 
75 It is no chjeCtion to a witneſs, that he upon oath in all caſes, but witneſlf 


, ; * # 11 4 „ 
hath maintenance from the king; for, the defendant, except in an apy 
in miſdemeanors, were never ſwo 


every one may maintaig his own wit- 


woves hi! 


neſſes menen, 07-9 | N 
76 It is no objection to the competency of a 89 But by 1 Ann. c. 9. witneſſes Wi 655 
witneſs, that he hath received a reward defendant ſhall be {worn and giv The de 
for having made a diſcovery of (ho! evidences. in ſuch manner as vi 3 
crime to be proved againſt the priſoner for the crown do nick 8 
CY | | . '#bi4 qo A peer muſt be ſworn in ac wa Wyſs 

77 A promiſe of a pardon, or other re- caſe 1 ih lich is le 
ward, on condition of giving evidence, 91 It is not ſufficient for a witneſs But the 
will not deftroy the competency of a be thinks er perſuades himſeli, 1 
wWitneſs, unleſs it appears that he court muſt give judgment upoſ indictm 
has contracted to go beyond the truth} qui vocal W | 613 Accordiny 
in conſequence of it 611 f. 2592 The court will indulge a priſe 2 e 
78 An znbeliever was anciently thought| - examining his witneſſes apart mp 


incompetent to take an oath z but now 
ary perſon may be admitted to give 
evidence unleſb it appear that he has 10 
idea of God and religion Gr2 


93 A priſoner cannot call witneſſe: 
prove what his own witneſſe 


ſworn [avs 
94 A witneſs cannot read his 


but he may look at his notes ( 


ey 


79 A Gente has been admitted to be | n 
ſworn according to the ceremonies off the time of the fat) to refreſh Wi.” hm 
his religion in @ civil cauſe ibid] mory on in 

| 98 (N) 6195 In miſdemeanors the defendy 
80 A Mahomedan has been ſworn on hey by the common law, take out ſ A place Ia 
Kiran ibi,1 for his witneſſes, of courſe 6. material 


81 Jeus are conſtantly admitted in all 


96 In capital caſes he hath no 


Evidence 


cauſes to {wear upon the old teſtament z'] the common law, to ſubpena's When con 
and according to the true ceremony] a ſpecial order of the court 1 * the 
6; era cri 


with their heads covered ibid, 
' 82 A covenanter is admitted to take an 
oath under the ceremony of Holding 
72 his hand ibid, 
83 By / & 8 Will. 3. c. 34. the affirma- 


97 But by 7 Will. 3. c. 3. all pet 
dicted for Z:7h treaſon, &c. i 
the like proceſs, as is uſually 
to compel the witneſſes agait 


unty lard 
Gs in on 
u trea'on v 
Wr r Of 


tion of a quaker is not admiſſible in a 98 Since 1 Ann. (Vide ſupra Wi." in the 0 
criminal caſe ; ibid. proceſs may be taken out ag? . of le 
84 Want of diſcretion is a good objec-| neſſes for the defendant in proved 
tion againt the competency of a wit-] whatloever it where th 


neſs 612 f. 27. 
85 But it has been lately decided, that 
where an infant appears to have di/- 
cretion, he may be ſworn, although he 
is rot hin the age of ſeven years 612 


99 The court before whom th 
not guilty is to be tried may 1! 


pulſory proceſs to bring in 


100 The uſual way is for the jt 


«M lor whi 


86 It is no exception to a witneſs that he coroner, on the examination, : t only in 
is an alien, a villein, or bondman] them over, &c, N 1c unleſs | 

| 612 f. 251101 A witneſs in execution for Wert act tl 

5 | by Will 


1. 


u brought up to give evidence upon 
1 hab2as corpus Page 614 (N) 
WAT EVIDE NCR MAINTAINS 
In INDICTMENT © —- 614 f. 31 


ante, may be found guilty of the 
Fence at common law ibid. & 356 


11h upon evidence, which only 
res him to have been acceſſary be- 
I” the fact 3 


ber day, either before or after chat 
| But the offence muſt be proved 0 


indictment was preferred ibid. 
According to the evidence given, the 
7 may either find generally guilty, 
they may find the particular time 


| 


A TazBrz or Pxrincipar MarrzRs. 


where a perſon indicted upon 4 
A priſoner cannot he found g'11ty as | 


live the, | ibid. & 464 
The day laid is not material upon 
hidence: the defendant may be con- 

ited: on evidence of the fact at any 


we happened before the time when 


[ 


ſhall he given of any overt act not laid 
in the indictment Page 615 
177 No evidence ſpall be admitted in 
high treaſon but what is immediately 
relewa ne to the overt act laid in the in- 
dictment; and — other evidence tend- 
ing to prove the ſame ſpecies of treaſon 
as 18 laid ſhall be 1 * — 


| overt act laid may be given in evidence; 
as where the treaſon is the 4iugs death; 
ment for aſſaſſination, here a liſt ofthe con- 

| ſpirators may be given in evidence 616 
119 So alſo in compaſſing the king's death, 
and letters to that purpoſe, the pur- 
port of which only are laid, the parti- 
cular letters tending to prove the overt 
act may be read | ihid, 
120 Where ſeveral overt acts of treaſon 
are laid, proof of any one of them is 


ſufficient 1616 f 36 


ben rhe fa & was committed, &c. 33 
How the foffeiture ſhall relate ac- 
wüng as the evidence proves the 
" a ibid. 
| The place where the offence is laid 
de commit ed is material the leaſt 
ration in the evidence of it is fatal 
615 ſ. 34 
Aplace laid only for a venire is no 
material upon evidence ibid. 
Lridence muſt be given that the 
Ii Was committed in the ſame C ounty 
ld in the indictment ,ibid. 
After a crime hath been proved in 
comty laid, evidence may be given 
lids in another county © 515 
treaſon where à lewying of war is 
err a? of the treaſon, and it is 
ad in the county laid by one zit, 
lence of levying in another county 
be proved by another witneſs 615 
bt where the lemying of war is the 
Wn for which the party is indicted, 
uſt be proved in the caxnty where 
aid rf Hans ibid. 


1 lexying of war cannot at this 
e Jl Ie given in evidence as an overt 
0! only in the county in which it 


ad, unleſs it tend to prove ſome 
"overt act that is laid ibid. | 
Wh Will. 3. c. 3. no evidence 


128 If a perſon be indicted of murder ex 


121 Where an inſtrument ſecundum ten- 
rem ſoquentem 18 {et out in an indidtment, 
any, the leaſt variance between the in- 
ſtrument recited, and that given in evi- 
dence, is fatal | 616 f. 36 
122 But where the ſub/tance only is iet 
forth, it is ſufficient i the ſenſe of what 

is ſo ſet forth be proved ibid, 
123 Evidence that the defendant ſaid fo 
and ſo is no evidence; for the court 

_ . muſt know the words to judge of their 
force and effect * 
124 In homicide the in//rumental cauſe 
of the death need not be ſpecifically 
oved : Evidence that the party died 

y the ſame kind of death as that laid is 
ſufficient. 617-1. 37 
125 Where a variance between the evi- 
dence and the indictment is fatal as to 
the principal, it is equally fatal as to 
the acceſiary 617 ſ. 38 
126 If ſeveral be indicted, and ſome be 
charged as principals, and others as 
abettors, evidence that thoſe who are 
charged as abettors aid the fat will 
maintain the indictment 617 1.39 


127 If one be indiQted as acceſſary to two, 


and upon evidence he appear to have 
been acceſſary to one of them only, yet 
he ſhall be found guilty 617 1.40 


3 C melicia 


118 But every thing incidental to the | 


and the overt act, a conſult aud agree= . 


* 


(3.3 
— — — 
8 


* 


— 8 1 
* — 
ht * 


> 2 — — = — 
x * - — - 
, — — — * — — — * 8 — — * _ — * — 
—— — — — ” . — : : = . - 
\ — — 3 be — — n — — — — — —. — 2 — A A _— — bod ans Tok * 2 — 0 N * 
* e * R = 4 g g * — ke" . . — y þ : 7 —— — : g > 5 bonne: Rr, - — - - p — 89 2 - 2 wg 
z Ons OY ORR Tha * A AS v 4 * 0 5 * 
— — —— — ͤ— — p 
_ — * — rx — 1 . —— — — . ˙ . CIRC Was 2 Ac ES PO Wo . > * re 222 2 K N = 823 — > 
. — — — — — . — — . — — = « — — — — ume — S 7 — * > 1 
— : 2 a 
_ — «tos = - — IJ = : == - R * — 8 
- 0 — — wa Seed * 4 — — TY — — x - ww — TS 4 ——— — — - ——— —Uä—ä—ẽä—— 2 
—— — — 1 
- — - * * - - _ — — — — —— — — 72 "FX : m — rr — 0 — 
8 5 a . 2 o —_— _ — 0 - * — — - I. . 8 I —— — 21 1 
* — PY . 4 * N — 2 — ps * 2 * F *r 2 — 
\ ” AY "_ I” * 4 
N a” 5 6 - 1 ace hes A " 2 1 2 * . * * * mot 
K 9 * 0 20 * 5 * 8 8 : . : * 
5 * e's n ee ry 2 _ — 2 * 3 5 
A * * A 7 S 
4 = J 


' 
———ä— oo. + — — — 2 — — „„ 
* 


| 4 34 Thee ſtatute does not create any new 


N 
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copy of a copy is not admi able 25. 


A FABLE, or PRIx 


ond itia ann and only malice im- 
ld law be proved, yet he ſhall be 
found guilty "Page, 618 f. 41 
129 Where an inditment 'ets forth che! 


- ſpecial matter from which the law im- 


plies malice, a variation in the evi- 


dence as to the circumſtance i is imma- . 
6518 1.41] 


terial 
130 In what caſe violent preſumpticn {ball 
be taken for full proof 618 f. 42 
131 Probable preſumption may be of ſome 
- weights but-a wo preſumption ought, 
not to be regarded at all 
eg By 21 Jac. 1. Cc. 29. if any woman 
be delivered of a live baſtard child, and 
- endeavour to conceal , by drowning, |. 
Kc. Whether it were horn alive or not, 
ſuch endeavour ſhall be evidence off 
murder, unleſs the mother can prove by. 
one wirnels that the child was born 
aß; 147 688 f 43 


4 13 3 How the indiiment may be drawn 4 
ibid. 


upon this ſtatute 


offenee, but only makes ſuch conceal- 


ment an undeniable evidence of mur- 


der ibid. 


2 It is uſual for the court to expect 98 


evidence that the e was born alive, 
„ Kec. 619 
I 135 Son aſſent ate may be given in 


evidence) on an indictment for battery 


619 f. 44 
1 137 On a an adiamene on a penal ſtatute 


a defendant may give in evidence any 


exception in his favour in the body or 
the proviſo of the act ibid. 

1 138 But he cannot give in ee any 
clauſe of exemption in a later ſtatute; 

. but ought to plead it ibid. 
1 139 The very beſt evidence that. the na- 
"ture of the thing will bear, malt im all 
caſes be given 


the record itſelf cannot be had, but a 


141 In murder, the declarations of the 

deceaſed, after the mortal wound gi ven, 

and while he is ſenſible of approaching 
diſſolution, may be given in evidence 


#614, | 


619 f. 45 3 
| 140 A copy of a record is admitted where 


CIPAL Mazrens: 


143 In what caſes the court are author 
to allow witneſſes their expences 

Hage o to 6 

144 Priſoners againft whom no evide 

is given ſhall be diſcharged by the x 

oe a without paying any fee 

SOD 622. | 


f EXAMINATION—Pids Eviden 


By 1 K 2 Phil. and Ma „c. 1 i 
of the peace ſhall 7 * Se 
of perſons accuſed before them of fe 
ny, ſhall put the ſame into writ 
ſhall Mul ore ſuch of the witneſſ 8 

can give material evidence, to the 
e 59: 795 bo. Gar 


4.404 
EXCEPTION. yy ou Race 


Pardon. . Evidence. a 
againſt 
IRE £3008 malice 
gait * peer att 
EXCHE QUER.—King's N te | 
EXCI e 5 
1 „ x execut! 
Mon don 
EXCOMMUNICATIO ined by 


Pogue 
I By the flat, We . 88 excommi beer cor 
cate taken at the requeſt of tlie bi 


are denied the ben t 1 replerin 


2 If 2 PR AT WE in appent of death | 
excommunication 1n diſability ol 
plaintin, juſtices of gaol-delive 
bail of the pu be. abſoly 

Pw Se excotumunicated were it 

ble of receiving che benefit of 

474 

4 It was anciently holden that ex 

munication was a good cauſp'4 

lenge 


EXECUTION. 


conp ict b 


Th omas 6 
If Where t/ 
n It 15 aw. 
Win Mid. 


A tion, þ 


619 f. 46 


142 How the currency of coin may be 
proved on an indictment for clipping 
or counterfeiting i it 619, 620 


ny benc 
Ito 2 dit 

Mn the r 
led 


1 Juftices of gacl- delivery may 
execution againit ſuch priſoners 


les of gaol · delivery 


mer 


„„ 3 
en quere if by this ſtatute the 
_ 3 if the convict has re- 
fed judgment by the former judges, 


ui then been re prieved 


not pray execution 


eath the common law the king, afccr| 
ity ation done, may order the body to 


ive lung in chains 


24 
dure, Whether if the firſt heir get | 
dgment in an appeal of death and|. rant, although it may differ from the 
be his heir may ſue out execution 245 | 1 
b what caſes execution ſhall be award- 
| zgunft a priſoner who ſtands mute 
malice 461 to 468 
peer attainted of treaſon or felony 
ky be brought before the king's 
ch, and demanded why execution 
nud not de awarded againſt him 597 
i peer be convicted of murder 95 
Hament, and the day appointed for 
execution ſhould. lapſe before exe- 
ton done, a new time may be ap- 
ted by the houſe, if ſtill ſitting, or 
rurogued, by the king's bench (N) 
peer convicted of murder ſhall have 
Kution done upon him purſuant to 
evin Geo, 2; ' of 37. (Yide bern No. 33.) | 

_ 6 


1014. & 65 


% 


35 f.17 


5 1.18 


eſſe k woman in an appeal for death, take 
{ether huſband after judgment, ſhe 


630 


re it record being firſt removed, and 


t of ict brought up by habeas cer- 


at e Tena 4 J alering, is 


f * in Middle ſex 
) N. non, by any other 


656 fl. 1 
the uſual 


where the mar/bal does execution, 
aun awarded by the king's bench 


(N 


court than 


A TazLz oy PRINCIr AL MArTERS. 

ken outlawed for felony before juſ- 
tices of the peace Page 33 
By i: Edw. 6. c. 7. perſons found guilty 
hy juſtices of gaol-delivery of treaſon 
nd felony, and reprieved, may be or- 
red for execution by ſubſequent juſ- 


This power does not extend to con- 
ntions before judges of oyer and ter- 


y can 


| 


lie king's bench may award execu- 
von a conviction in any other court, 


29 Execution is not completely perform- 


wings bench, 0:1ght not to be award- | 


may a different county from that, 


ners! 0 the party was tried 


and con- 


1 


| 
| 


tion, deny that he is the ſame 3 

the identity ſnall be immediately 

. by a jury returned for that purpoſe 
R „ Page 657 ſ. 3 

16 Quere, if on ſuch a trial the party is 

entitled to 4 peremptory challenge 


17 The court may command execution 
to be done without writ 657 f. 4 
18 Where the execution is beheading on- 
ly, and the priſoner is in the cuſtody of 


is commanded by writ 
19 No execntion is warranted unleſs it be 
purſuant to the judgment 657 f. 5 
20 The ſheriff is juſtined in doing execu- 
tion according to the terms of the war- 


judgment ibid. 
21 But the king cannot vary the execu- 
tion ſo as to aggravate the 2 

| | N) 
22 An execution cannot be lawfully ex- 
ecuted by any but the proper officer 


. | 657 1.6 
23 Execution muſt be performed by the 
;- ſheriff or his deputy - (N) 


24 The warrant for execution was anci- 
_ ently by precept under the hand and 

ſeal of the judge, as it is ſtill practiſed 
in the court of the lord high ſteward, 
* _ the execution of a peer ibid. 
25 In the court of the peers in parliament 
execution is done by writ from the 
| king a Red ibid. 
26 The modern practice is, in common 
caſes, for the judge to ſign the cal en- 
der, which is a liſt of all the priſoner's 
names, With their ſeparate judgments 

in the margin, &c. 81286 

27 This calender is. left with the ſherif, 
who in. a convenient time after the re- 

ceipt of their warrant, is to db exeeu- 
tion, which time, in the county is left 

at large | ibid. 
28 The manner in which execution is 


awarded in London and Middleſex 741d, 


ed until the party be dead 658 f. 
30 Every court which has power to a- 
. » Ward: an execution, has alſo a diſcre- 
tionary power of granting a reprieve 


6535 1.8. 
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15 if a convict, on the award of execu- 
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quick: with chald e n once 
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34 25 . K. 35. pe ens I: un 
guilty of murder, ſhall be executed on 
the day but one next after ſentence 
paſſed, unleſs Sund ay intervenes and | 

then on the Monday followin 5 
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1 Lonyey or Midals/ex, the body of 
ſuch murderer ſhall be immediatelvieon- | 
veyed to Surgeon” 3-hall for —— 
0 Af 
35 If. ſach conviction ſhall, be in any 
other county, the body of ſuch mur- 
derer ſhall be delivered: to fuch ſur- 
geon as the judge (ball direct 
36 Upon all executions in London, &c. the 
recorder, after reporting to the king in i 
perſon, the caſes of the ſeveral pri- 
ſoners, and receiving the royal plea-| , 


ſure, &, iſſues his warrant, to they 


meriffs directing them to do execution] 
on the day and at the place therein 
mentioned 639 Wote in marg.| 


37 Judgment of diſſecting, and tauching 


hes tigig of execution, ought to be pro- 
nounced in petty. reaſon, though ur- 
Aer onlꝝ is mentioned in the act (N) 4 
555 But, except in caleg within this att, 
the time and place of execution is never 
a anf. part ol the judgment 
39. The jud 
-* execution Upon this. act 650 
40 Oonyicts for murder ſhall be fed on 
bead and water only, Se. alter zd 665 

ä ment and tall execution Dal 
4Þ Jig xeſeue the body af ſack convict 
during ny” is 7 without! 
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1. An executor cannot * an appeal 
larceny committed on the property 
his teſtator, for ſuch an appeal be 
merely en it dies with the tel 
0 ban Page 
2 An executor, upon. conviction of u 
{on ox felony, does not forfeit the go 
of his teſtator 

3 A writ of error may be brought to 
vet ſe an attainder of treaſon: or feld 
as well by the erecutor as the 08 
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mer is an inſufficient addition in 1: 


teir | 244 f. 40 
A younger ſon cannot have an appeal 
ir the death of his father; living an 


dder brother thi, 


afelony by receiving each other, &c, 
: 451 


FAVOUR, —Yide Challenge, 


EAR. —Vide Clergy, No. 94. 
FEE s. 


king an inqueſt ſuper di ſum corporis 
7 8 
| apriſoner be acquitted, dende 
Ay for his fees, it will not be crimi- 
u to ſuffer him to eſcape 198 f. 4 
| priſoner be brought up by habeas 
Wu ad faciendum, &c. they will not 
him over till the gaoler be paid 
Ulis fees 2 7 Ni 
ie judges may inſiſt on the ſſual fee 
| gloves to themſelves and cer be- 


A Tani or PainOieau Marrxks. 
WAFY JUDGMENT.—#jde god. vo fhell be acquitted, or diſcharged 
what caſes the common fame of the 


cugtry will be a juſtification for arreſt- 
ing a man for felony Page 119 ſ. 9 
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woceedings, he ſhould be ſtyled huſ- 
bndman | 


273 f. 116; bench, may be there traverſed by the 

> XI executor or adminiſtrator of the de- 

| 5 ceaſed, and perhaps by the lord of the 
FATHER. manor | 88 f. 55 


ſte relation of father and ſon will not 
acuſe them from being acceſſaries to 


Nhat fees a coroner is intitled to, for 
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by proclamation, ſhall be diſcharged 
without the payment of any f-e 
WD e 
6 Inlieu thereof, the treaſurer of every 
county ſhall ay to the ſheriff or gaoler 


ibid. 


1 The coroner's inqueſt of elo de ſe, being 
moved 35 certiorari, into the king's 


bench, to make it neceſſary, the court 
will not order the coroner to return his 
depoſition 110. (N) 11 
3 A general act of pardon of all felonies, 
&c. except murder, ſhall extend to a 
"tat ac 547 
FELONY, 

1 All felonies are ſeveral $471, 22 
5 548 1. 24 

2 In what caſes perſons indifes for fe- 
Iony are repleviſable, {Vide Bail) 
| is 1 5 457, &c. 
3 What circumſtances wall make a man 
an acceſſary in felony, and what a - op n- 

ci pal | 439 ch. 29 
4 How a grant of the goods of felons ſhall 
be explained * - Mow Gd 
5 What is required in a pardon of felony 


| ch 3 
6 In what caſes a wife ſhall 1e ker 
dower for treaſon or felony ch. 49 
Where an arreſt for felony is tae 
ch. 13 
8 Whether felonies by ſtatute are inquir- 
able of in the tm ch. 10 f. 51 
In what caſes felons are entitled to the 
benefit of clergy ch. 33 fl. 24 
10 What judgment is to be given in 


they allow a pardon 562 fl. 71 


Nom no indictment ſhall be found, * 


[14 Geo. 3. c. 20. priſoners againſt 11 Every appeal of naylem muſt be laid 


felony ch. 40 1. 7 
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peals of every kind Page 258, 
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FICTION, 


death ſhall be ſuppoſed to happen at 
the time the ſtroke, &c. was given, 
ſhall be ſo conftrued in reſpect to thoſe 
only who gave the wound 204, 205 
2 And as to ſome purpoſes ſuch a fiction 
- ſhall not extend to convert the treſpaſs, 
which alone exiſts between the ſtroke 
and the death, into a felpny 263 
3 Fictions of law ſhall never be carried 
farther than the reaſqns which jntro- 
duce them neceſſarily require 
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4 The fiction of law that a perſon attaint- 
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12 The word felbuicò is neceſſary in ap- 


i The fiction of law, that in murder the 7 


ed is civily dead, ſhall not be extended 
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ge trial 


ought to be ſeverally impoſed on e | 
elt) lar. 


particular offender and not jointly u 
on the whole of them, except whe 

a whole vill is fined Page 
2 The ſheriff in his torn may impoſ 
fine on all ſuch as are guilty of a c 
tempt in the face of the court, dc. 6 
ods 1 


in what f 
fr takin 
punty, 


3 In what manner ſuch fines may he 1 


to deprive the party of the capacity of. 
* purchaſing lands 2 049 


FIGURES. | 


figures but Roman, it is inſufficient 
| 362 1, 127 


ment, Certicrari. 


FINE. 


If the caption of an indiftment ſet fort | 
the ſtyle of the day or year in any 


g FIL ING.— Apa, Anendment. indi- 2 3 


1 


1 Fines impoſed by the ſheriff in his tarn 


covered ; 94 to 
4 The puniſhment for ſuffering a negꝗ ¶ lere an 
gent eſcape, is inflicting the payn inſuffc 
of a certain ſum of money to be pl. © 
to the king, which ſeems, moſt p He 
ly, tobe a fine we forc 
5 The diſtinction between a fine andi be de 
amerciament | | T | 5 
6 Where an appellant ſhall be fined 168 
| | 9” 
The proſecutor, by accepting 5 
taxed under a certiorari, is not reſt 
ed from aggravating the fine ſet u 
the defendant F 
8 But if he demands coſts after h 
received the fine, what he has recei I far tl 
' ſhall be deducted from the amoun 77 ar 
the taxation "big, far tl 
9 By the common law, where a ma *emova 
to make fine and ranſom, the ranſom i don 
be treble the fine 63 aa ma, 
10 But it is contended that fre and ra | 
are the ſame thing * 
11 A fine is under the power off F OR 
court, during the term in which Wl. . 
ſet, and may be mitigated z but cipal ang 
the term it cannot be altered en fecit | 
12 The court may affeſs a fine wit forfeit 
the defendant being — pr . 1. 
inc * l enght t 
1822 N Id £93 7 breed 
op Mis #774 44 | lnoint th. 
FLI G H T,—Pefeitwe. þ car 
1 In what caſes goods ſhall be forge adds ſha 
upon the coroner's finding a fg "pp i 
from an arreſt, if a : on a ſta 
fecit be found, the goods of the i""iture 
der are forfeited © Wi ther, on 
z Whether ſuch a finding be trac Fenn 
\ „ 31401 . $3 +) Ju 
4 In what caſes forfeiture is the . Sh 
quence of a fugam fecit, found WF what | 
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petty larceny  ' Peage 639, 640 
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h what county a man; ſball be indicted 
punty, and marrying her in another 

Fe eee 
here an indictment of forcible entry 
b inſufficient as to the time 


by 3 Hen, 75 C. 3, all who 
þ the forcible carrying away a woman, 
ail be deemed: principals 443 f 12 


0 + —_ Indidment, Ju. 
0 d 71 , | Z 


FOREST. 


Bow far thoſe who are impriſoned for 
| 77 are repleviſable 'r 4 
boy tar the proceedings for the fore/? 


' FORFEI TURE, 


ncipal and aeceſſary before, upqgn a 
jen fecit being found by the Coro- 
; forfeit all their goods and chat- 
F 78, 79 
le night to hold a court leet may 
brfeited by bare omiſſions, which 
point the ends of its inſtitution, as 
l by acts of groſs and palpable op- 
on and injuſtice 114 f. 5 
lat acts ſhall forfeit a recognizance o 

JJJJJ;ͤ ... I H..070 
tber it be neceſſary, in an indict- 
at on a ſtatute, to relate the clauſe, 
Mciture ©, 3835: 354 
ther, on a qui tam action or in- 
Mtion, it be neceſſary to give any, 


what judgment for the Ferkeitue 


9 Fokrei rose or Laxvs. 
10 By the common law all lands of in- 
of the ſesſin. 
324, 325 
are parties 
. 
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t removable by certiorari before con- 
| Wool bid.| 


Ar/Faptt or PRINC AE MaTTaERS, 
je trial of a capital offence, or of 


nizance taken on a certiorari becomes 
. forfeited *' Page 416 f. 58 
7 What he who obſſinately ſtands mute 


J. chall forfeit, and to whom. 467 f. 19 
8 Where the time proved varies from that 
laid in the indictment, and the jury 


find a general verdiQ guilty, the for- 
feiture ſhall relate to the time laid 

R act Sa 614 f. 33 
636 c. 49 


heritance, of which the offender is 
ſeiſed in his own right, and all right of 
entry to lands in the hand of a wrong 
doer, are forfeited to THE KING by 
an attainder of high treaſon, and to 
THE LORD of whom they are imme- 
diately holden. by an attainder of petty 
treaſon ana felony 6361.1 
Freehold lands forfeited by an attain- 
der of high treaſon are veſted in the 
king without office found ibid. 


12 But during the life of the offender, the 


king cannot take poſſeſſion of them till 

office found en 636 f. 2. 
13 The lord cannot enter into the eſ- 
cheated lands without ſpecial grant, 
until it appear by due proceſs that the 
king hath had the year, day, and 


waſte | +5 B37 
14 The inheritance of things not lying in 


tenure are forfeited to the king by an 
. attainder of high-treaſon _ 637 1. 4 
15 The profits of. things not lying in te- 
nure are forfeited during the lite of the 
. offender by an attainder of felony... 9 
40. 
16 The inheritance of things not lying in 
tenure is extinguiſped by the 4 of 
the offender; the reaſon of it ibid. 
17 No right of action to lar ds of an eſtate 
of inheritance, . are forfeited either 
by the common law , x 
18 No right of entry into ſuch i - 
to the uſe (unleſs fraudulently convey- 
ed, &. (not condition, were liable to 
be forfeited before 33 Hen, 8, 151d. 
19 Land in tail could not be forfeited 


after Hat. Neft. but only for the life of 


the tenant in tail, till 26 Hen. 8. c. 13 
101. 


Aer what circumſtances the recog- 


20 Lands of inheritance which a huſband 
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of in his'own right for life, are forfeit of the offenders lands, till he be WW viie, + 
ed to the king only Page 637 f. 6. quitted or pardoned Page 649. . the e 
21 By force of a ſpecial cuſtom, a copy- 38 Where a priſoner, either as prine Mer 
| hold of inhetitance may be forf-ited by] or acceſſary before or after, is acquifiiſic rihi 
| an attainder, or conviction of creaſon{ before juſtices of oyer, c, of a canfi@lirronce 
[ our felony, ewvemwithout corvidtion felony, but is fond to Bude flu ted b. 
f $56, | 3 637 . 71 ſhall forfeit his goods, but not the He mere 
* 22 A copyhold may be forfeited of cm- of his lande © +» Winds c 
0 mon right, but not by a conviction only 39 Quere, if the law is not the ſame ¶ ere, oi 
1 ol 51d. acquittal and fagam ferit in petty Wifrfcite 
2z If the attainder happens before the te-] ceny- | 75 cr o. 
| nant is admitted, à copyhold is not 40 The party may in all caſes, erceſ Arion a 
ü ; forfeited, but ſhall go to the heir at [| the coroner's inqueſt, traverſe th ted, is 
| 24 At common law, upon an attainder of 41 Inall caſes the particulars of the ꝗ Mie king 
| treaſon or felony, the king had a right found to be forfeited may be travei ion © 
| utterly to waſte the lands holden ofany 5 | je ſacias 4 
| but himſelf, c. 637, 638042 If a default be made before the: | 
25 How the king is now entitled to the] is awarded, the party forf-its his M the 
year, day, and waſte} 638] both in a capital caſe and in pettyiſilznds 2 
26 WHERE THE GOODS SHALL BE| ceny . xs lere a t 
FORFEITED 514d. 43 Wherever goods are fo forfeited, ſcown m 
27 All things comprehended under the are not ſaved by an acquittal at the ¶ von be 
notion of a perſonal eftate, whether in ü 50 krwards is 
. "aQion or poſſeſſion, which the offender 44 But they are ſaved by a reverſal Wnght of i 
hath in Br on right, are liable to for-] award of the exigent | Mr 
feitare © ' 538 f. 9045 Suere, if the party do not forſe lere one 
28 Whethera felon ſhall forfeit the goods] goods upon a preſentment of i of a d 
© of others ſtolen by him 201d. (N)] men, that he fled or reſi ſted bein at the I 
A term limited to executors, and dot prehended | 640M entail 1 
_ veſted in the party himſelf, is not for-|46 Goods are alſo forfeited, by is both 
feitable £ in. bade by a felon in his flight, Wright to t 
30 A bond or leaſe made to a perſon in| ther they are his own goods, or Newer of 
truſt are forfeitable 638 f. 10 of others which he has ſtolen 64 nt may! 
31 The ttuſt of a term for the uſe of the 47 OF PORTEITURE BY $TATUB lien, 8. i 
offender, his wife, or children, is for- a 384% nothing 
feitable, if fraudulently made to avoid 48 By 26 Hen, 8. c. 13. all eſtates ¶ Ned by 
| a ſubſequent forfeiture © 539  heritance in ufe or poſſeſſion any by who 
32 If ſuch a term be bono fide made, it feited by anattainder of high tre 
mall only be forfeitable ſo far as the I 54 nt caſe 


offender's intereft in it extends ibid. 49 By 33 Hen. 8. c. 20, attaindq ich ſu; 
33 A power reſetved to the 1 to high treaſon by the common law. krep the 
do ſome perſonal a& is not ortejtable! as effectual as attainder by parl! * 
eee 639 f. iz} and forfeitures veſted in the kingMannuity | 
34 IX WHAT casts THINGS PERSON+| out office | 64 inpende n 
ISRAEL R ToRT ZIT EY 639 . 1360 The right of ſtrangers How fa ſatutes 
35 Things perſonal ſhall be for e fHed up-?⸗- 565% if 4 
dn @ cbndiction of treaſon or _ js i Theſe ſtatutes are not ren PG, ander 
| FE Fe LG V 5 IA" <P, I; 1 Mary, c. 1. N 5 | „ 
36 They alſo techn Wefeltsd, Gon a 52 Fines in tail are forfeited by WW office 1 
fugam fecit found by the Coroner, fuper, the words “ any eſtate of inhen 
vum rorporis 6539.14 in the 26 Hen, 8. 0 
37 The goods upon ſuch a finding are 53 
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gere lands are given to a man and 
be rie, au 25+ nes their two bo- 
. e entail is forfeited by his at- 
inc in Page 642 1. 22 


he fight to a crit Ferrer to reverſe 
errodeous common recovery is not 
ited by the ſtatutes 


nds of a ſtranger, as of a diſcon. 
forfeited #bid. 

ron attainted of high treaſon is 
ied, is as much forfeited as lands 
roſſe(ſon 201d. 


eon of ſuch lands till ce, and 
| facias and ſeiſure on ſuch office 


de 3 ; ibid. 
sg the king became poſſeſſed of 
ett lands at common law ibid. 


Fhere à tenant in tail of the gift o 
nown makes a feoffment in fee, the 
nion being ſtill in the crown, and 
wards is attainted of high treaſon, 
nght of the entail is forfeited to the 
1 642 f. 24 
bere one attainted of high treaſon is 
ed of a defeaſible eſtate n tail, and 


b at the Tame time a right to an an- 
6408 entail which is diſcontinued, he 
y Wits both the entwl in poſſeſſion, and 
ht, Wight to the old entail 643 f. 25 
or N Power of revoking the uſes of a ſet- 
640Ment may be forfeited by force of the 


Heh, 8, if the execution of it re. 
* nothing but what may be as well 
med by any other — 5 as by the 
by whom it was reſerved _ | | 
6431, 26 

what caſes the form of the proviſo 
mach ſuch a power is reſerved, 
lkrep the forfeiture out of 
| | id, 


cine unuity granted to a man pre cen- 
64 . is not Poeten by 
(av ſtatutes 3: tor; 3,5 104k 
648: if an office granted to a man 
lech le, and requiring ſkill and confi- 
be forfeitable ibid. 


uefßce be granted in ſer, it may 


leted by the common law bid. 


the ſta- 
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the words all intereſis of what na- 
ture ſoever,” in an act cf parliament 


es. 642 f. 23 | 9 
de mere right of action to lands in 68 A faving of corruption of bleed in 


ire, or of the heir of a difſerſer, is neceſſary conſequence fave the land to 
Lright of entry into lands to which 69A ſaving of land to the heir 
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Utes tail, are forfeited by force of 8 


67 The ſſatutes of promutire, which give 


=, 70 A faving of the corruption of 
ſhe king ſhall not be adjudged in 


72 But as to chattels, the forfeiture ſhall 


3 Quere, whether, in præmunire, the 


74 The attainder as to mean profits ſhall 


75 Any one indicted or 


76 The goods of ſuch a perſon cannot be 
77 Whether the goods of a perſon indi- 
they are forſeited 645 f. 35, and Notes | 


78 Quere, Where a perſon is ound gal- 


whether the coroner ſhall inquire, an 
value his goods, and deli ver them to the 


79 The party's goods may be appraiſed - 
by the ſheriff upon a non off inventus 


Poge 644 7, 28 


a general forf-iture of all the lands and 
te nements of the offender, extend not 
to land in entail ; 101d. 


a ſtatute concerning felony doth, by 


the heir 6441. 29 

events 
dower 
blood 
in a ſtatute concerning treaſon, doth not 


ſave the land to the heir ibid. 


cortuption of blood and loſs 


71 The forfeiture upon an attainder of 


either tręaſon or felony ſhall have rela- 
tion to the time of the Hence, for avoid- 
ing all ſubſequent alienation of the 
lands 644 ſ. 30 


only relate to the time of the conviction 
or fugam fecit found 1Bid. 


forfeiture ſhall relate to the time of the 
offence, or only to that of the Judgment 
| 644 f. 31 


only relate to the time of the attuiader 
645 (. 32 
led of trea- 
{on or felony may ben fide {ell any of 
his chattels, real or perſonal, for the 
ſuſtenance of himſelf and family, until 

they are forfeited 645 f. 33 


temoved till they are forfeited | 
545 . 54 


ed may be inventoried, and detained in 
cuſtody before the conviction, and till 
ty of murder by the coronet's inqueſt 


townſhip 6g5 1. 36 


returned to the ſecond capias 
| 646 f. 37 
80 But 


2 2 
. _ a = IL I A I OG 2 AS On non A IIS Sl > ] ING 


| ſhall ſerze-the goods of any perſon im- 
'  prifoned on ſuſpicion of felony, until 


4.7 ol 
$2 


" $5 But by 31 Edw. 3. c. 3, if any man 


be heard . 
86 In what caſes a wife ſhall loſe her 


2 In what caſes the forger of writs, and 
| courts, may be 


5 And 9g 


by a forgery, is no evidence to prove it 


7 A reaſon why a perſon on 5 Eliz. 
wWhoſe name is forged, cannot be a 


« © 
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80 But by 1 Rich. 3. c. 4, no ſheriff, &c. 


tuch perſon be convicted, or his goods 
- forfeited - Page'646 f. 38 
81 This ſtatute extends as well to the 
_ ſeizure of money as to any other chat- 
The goods may he ſeized as ſoon as 
forfeited by force of this ſtatute, &c. 


83 Quere, whether the king 


ibid. (N. 3.) 
84 At common law it was no plea for 
the townlhip that the goods were deli- 
vered to a particular perſon, and that 
he had embezzled them 646 f. 41 


or town charged with the goods of fe- 
lons will alledge, in diſcharge of him- 
felf, another who is chargeable, he ſhall 

11%; e . 42 


dower—/ide Dower 647 


FORGERY. 


Juſtices of the peace 60, 61 
other proceedings 0 
proceeded againſt by attachment 231 

3 The court will not, without ſpecial 

cauſe, remove an indictment for forge- 


ty by certiorari at the prayer of the de- 
2 | i 4 9 


| 4058 1 
4 A conviction of forgery on 5 Eliz. 
c. 14. is a good cauſe of challenge to a 
Juror , 
e, whether it is not a' good 
| obje 10n to the competency of a -wit- 
neſs 


on an indiQment or information 611 


witneſs, is that he may have an action 
for the injury : — abad, 


| ſ. 19 
6 A perſon whoſe property is 3 


; * | 
1 Forgery is not within the juri ſdiction of 


| 


646 f. 40 
6 takes the! 
goods · forfeited fubje& to the debts of 
the party 


' 


FFV wer 
- - —=PORESTALLING. 
| | Ine? £3748 row all 
1 Indictments for foreſtalling on ik lang 
6 Edw. 6. c. 14. muſt: expreſs yi or Fre 
that the goods were coming to x 7 
(N.B. This Aatute is repealed ) 
2 Whether ſuits for forftalling 5 nl 
brought in the proper coun 
within what ane J 
; SS: ee ee, Wl not 
FRACTION. MI" 
Regularly the law makes no fr ih 
| | | gently th 
FRAN CHASE: h ought te 
In all proceſs where the king is Witte p 
ty to the ſuit, no clauſe of 90a in en 
is requiſite 3 for the king's prerq dender, 
_ of executing writs by his ſheriff WF 
| preferred to the privelege of ein Gai 
33 15 who 
© Ice find 
* FREEHOLD; ie, 
1 None but freeholgers ſhall be ts cour 
to the office of coroner © nd awa 
2 Whether grand jurors muſt be is cc 
huolders bw þ 
3 Where the want of freehold is "queſt w 
cauſe of challenge to a petty Jl": mere! 
. 583 acience 
7 . 0! 
NED Mot the 
FREE PLEDGE 
1 The nature of it EY 
2 All perſons are bound to be « 
a frank * 15 GA] 
LENCH. nige of 
F K E N C * any 


1 While other proceedings were i 


GAME. 


as were in the French tongue 
Fuge 437 
ow all proceedings ſhall be in the 
i language only, and not in the 
por French. ibid, 


FRESH SUIT, | 
oler, upon freſh ſuit, retake 
er «My on loſing ſight of him, 
ul not be conſtrued an eſcape : 
herwiſe if he kill him in the 3 
191 f. 6. 201 f. 13 
iution of goods in an appeal of 
n is the rieceſſary conſequence of 
is freſh ſuit after the offender 
3 | ; , 50 
tently the party, to make freſh 
ought to have raiſed the hue and 
248 f. 51 
if the party be guilty of no groſs 
b& in endeavouring to apprehend 
fender, it is ſufficient freſh ſuit 
| 249 
freſh ſuit ſhall be enquired of by 
juy who try the principal matter 


249 f. 52 
i the finding of the freſh ſuit by 
jury, the court may award reili- 
1 | Sl + 
the court may enquire of the freſh 
nd award reſtitution where the 
lee is convicted by confeſſion 
| ibid, 
Inqueſt which enqui 
ha mere inqueſt of office, to ſatisfy 
ſcience of the judge ibid. 
Inqueſt of freſh ſuit is in the diſ- 
mol the court ibid. 


G. 


CALLOWS. 


rlege of the clergy may be al- 
un any time, even under the 
ſ 504 f. 111 


re of the freſh | 
5 


. 


A TABII or Principal MATTER. 


GAOL.—7ige Commitnent. 


1 By 14 Edw. 3. c. 10. the cuſtody of 
gaols is rejoined to the office of theriffs 
| | | Page 182 1.6 


2 By 5 Hen. 4. c. 10. none ſhall be im- 


ares but in the common gaol 161. 
None can claim a priſon as a franchiſe 
unlefs he have alſo a gaol- delivery 133 
\ . 7 
4 By 11 & 12 Will, 3, c. 19. juſtices of 
peace are enabled to rebuild and repair 
the gaols atthe expence of the county 


Nate in marg. 
5 Every gaol in the kingdom is the gaol 
of the king's bench. 8 f. 


6 No perſon can juſtify the detaining a 


priſoner in cuſtody out of the common 
gaol without ſome ſpecial cauſe 183 


GAOL-DELIVERY,—Fide Aste. 
| Oyer, , | 


The commiſſion of gaol-delivery is a 
patent in nature of Wen from the 
ing, to certain rlons appointi: 
. his juſtices, — two © * | 
them, of which number ſuch a particu- 
lar perſon is ſpecially required to be, 
authoriſing them to deliver his gaol at 
a particular place of the priſoners then 
in it =: 3 SOR 
2 For this purpoſe- it appoints them to 
meet at ſuch a place, at an appointed 
time, &c. where the ſheriff is command». 


ed to bring the priſoners ibid. 
3 Theſe commiſſions muſt be agreeable 
to ancient precedents 2.21.31 


4 Juſtices of gaol- delivery may, by the 
common law, proceed upon any in- 
dictment of felony or treſpaſs found 
before other juſtices — any per- 
ſon in the priſon they are commiſſioned 
to deliver | 471.2. 

5 By 4 Edw, 3. c. 2. in affirmance of 
the common law, juſtices of gaol - de- 
livery may deliver the gaols 8 
indicted before juſtices of the peace 


WME.—Fide Certicrari 


ibid, 
r can 


But juſtices of oyer and termine 
e 'caly 


—ͤ—ũ4—— — - 2 —ů— — 


do take an indictment themſelves 31 


* —— 2 — ð ũ —2— — — — oye rr 


11 Juſtices of gaol- delivery may take an 


12 Juſtices of gaol- delivery, on proclama- 


16 By 28 Edw. 1. they may award pro- 
17 By 27 Edw. 1. c. z. they ſhall 


18 By 4 Edw. 3. c. 2. they ſhall puniſh 


D 
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only proceed againſt perſons r | 
zif. 2 


before themſelves _ Page 
7 Juſtices of gaol-delivery have power 


| ; {, 3 
8 They can only deliver the gaol by 
- proclamation where there is no indict- 
ment, and the proper trial where there 


is one 2 


9 G to ſome opinions, it is certain, 
that Juſtices. of gaol delivery may de- 


liver ths gol of perſons committed for 
on | | 


High trea 32 ſ. 4 


10 Luere, whether juſtices of 20! de- 


livery. may receive an appeal againſt; 
acceffaries to a felony, the principal to 


which is in the cuſtody of the gaol 


they are commiſſioned to deliver 327 


: 33, 233. 1.7 


indictment againſt one admitted to bail 
> 33 (N) 1 


tion, may diſcharge all priſoners who 
are either not indicted or not proſe- 
cuted, But this power does not ex- 
tend either to Judges of oper and termi- 
ner, or juſtices of the peace 33 f. 6 
13 Juſtices of gaol-delivery may award 
execution againſt ſuch priſoners as have 
been outlawed for felony before juſtices 
V 
14 Juſtices of gaol-delivery have power, 
cer their commiſſion is expired, ei- 
ther to order the execution or the re- 
prieve of een who have been 
condemned before them - 33. 8 
35 They may by the common law puniſh 
thoſe who unduly let priſoners to bail 
33 . 9 


oeſs into a foreign county againſt per- 

ſons appealed before them by an ap- 

prover g 41, 10 
puni 

ſneriffs for letting priſoners to bail con- 

trary to the ſtatute of Weſtminſter, Sed 

quere 234 1; 1% 


ſheriits and gaolers for delivering their 
+776 "my upon bail, when they are not 
bailable 


EE 4 
19 And this puniſhment, though not ex- 


preſſed, ſhall be according to th 
of Weſtminſter Page na) 

20 By 1 & 2 Phil. and Mary, c. gte 
tices of gaol· delivery ſhall fine After 
of the peace and coroners, eit - 
bailing priſoners, or for not takit le if a 
examination, or the information" be 

_ witneſſes, or not reducing it to i Ap 
n 
oy &c. &c. 34, 35, 70, 8 * 

21 By 4 Edw. 3. c. ro. juf ĩces MP 9 

delivery ſhall puniſh ſheriffs andi on 

refaſing to take felons in ti 
tody rom conſtables without bei of 
| | ; ſign a 

22 By i Edw. 6. c. 7. prion” pp 

victed of treaſon and capital 83! 
who ſhall be reprieved by the ns 

of one gaol-delivery, may ha Amen 
ment paſſed upon them by th _ 
at a ſubſequent gaol-delivery in 35 

23 This ſtatute extends not io m2 

tions before juſtices of oyer i.” * 
miner 1 h 2 | . of 

24 It only extends to priſoners , bol 

" Before judgment, and gives ſuſii "ns 
commiſſioners no manner of po — 

perſons condemned by former Mees 
jel retu 

25 If a perſon condemned by & 7 and 

tices plead a pardon before ii . of 
4 they have fo power Ul to be ret 

26 The manner in which ſack Wi © a 

muſt be pleaded | $Ge 

27 Subſequent juſtices commili_g | eli 

the next king to that who com 4 ke org 

the former juſtices, have the ſa 
er as if both commiſſions had b 
b the ſame kin f 0 

28 % b of ſundty ER — 
giving juriſdiction to juſtices Nat caſes 

. 8 " 

29 By 6 Rich. 2. c. g. juſtice 3 
delivery ſhall hold their ſeſſi eier 
chief towns of the ſeveral co y of p 

30 Juſtices of gaol- delivery ma 
tales TO ' 6 / 

31 Juſtices of gaol-delivery ma 
perſon convicted before _ Ipod pl, 
cide by mi ſadventure or in ie 0 th 


þy may bail a perſon convicted off 
Wnghter, who has purchaſed hi 
n after their ſeſſion is determined 


iſo if a man be convicted of man- 
ter before them againſt plain 
mee, they may bail 15 

ſeſſion h ibed. 
iſo they may bail an appellee 
ay to day, who pleads excom- 
ion in diſability of the ap- 
hit ibid. 


dign a coroner, and therefore may 


20 2ppeal by an oer 772 | 


aditment from Juſtices of gaol-de- 
without ſpecial cauſe 408 
114 & 35 Hen, 8. c. 24. ſ. 16. juſ- 


to the clerk of the peace for the 
lezte of the conviction of a de- 
aut, for the purpoſe of preventing 
eeiving the benefit of clergy a 


Ind time | 


jel returned without any precept 
mit, and by a bare award: the rea- 
of it. o 57.1 
Hees of gaol-delivery may order a 
Ito be returned e Fore: © for the 
| of a priſoner arraigned before 
=— 572 f. 4 
Geo. 3. c. 15. ſubſequent judges 
pol delivery may order tranſporta- 
&c, 516 


DLER.— Habeas Corpus No. 2, 3. 


Mt caſes gaolers ſhall be liable to 
Wchment 1. 3. 
F ve puniſhable by the juſtices of 
ey for refuſing to take the 
Wy of felons from conſtables, &c. 

Ee 


GARTER. 


od plea in abatement of an in- 
went, that garter king at arms is 


A Tak oy Paxixcrrat, Marrzxs. 
Pave 165 ſ. 651 What pleas in bar to an appeal are con- 


till thej2 A priſoner who pleads in avoidance of 


bees of gaol-delivery have pow- z The defendant to a qui tam action or 
K king's bench will never remove[4-A pardon ſub pede feilli, cannot be 


of gaol-delivery are authoriſed to| 5 


(tir 477, 478 
ejuftices of gaol- delivery may have 


GENERAL ISSUE, 


ſiſtent with general iſſue Page 283 
1 1 . 


an indictment taken contrary to 11 
Hen. 4. c. 9. & 3 Hen. 8. c. 12. which 
relate to the return of grand juries, may 

alſo plead the general iſſue | 


312 f. 26 


information cannot plead a ſpecial plea 
together with the general iſſue 3910 
„ 62 


pleaded with, or after the general iſſue, 
unleſs it bear a date ſubſequent to ſuch 
iſſue 7 62 f. 67 
A defendant qui tam may take advan- 
tage on the general iſſue, that the of- 
fence aroſe in a different county 3 3 
EO . 32. p. 394 1.70 

6 A defendant qui tam, cannot give a 
diſcharge by a ſubſequent ſtatute, as he 
may a proviſo in the ſtatute upon which 
he is ſued, in evidence on the general 
iſſue; but he muſt plead it 57 755 
4 a f. | 

7 If a fuit be brought on 4 
after the time limited, he may take 

ad vantage of it on the general iſſue 

i 386 f. 45 
8 In capital caſes rhe general iſſue may 
be pleaded with any other plea, either 
in bar, or in abatement, which is nat 
repugnant to it, even after ſuch plea 
is found againſt the defendant 277. 

| 283 563 
9 The plea of the general iſſue amounts 
to a watver of a pardon 563 
ro In what form the general iſſue may be 
Joined in criminal as well as capital caſes 


6 
ti Where a defendant ſhall be flaps 5 
plead the genera! iſſue by a confeiſion, 
or a former iſſue found againſt-him 
| | ibid. 1.4 v4 i 
12 Son afſault demeſne may be given in 1 
evidence or the general iſſue in an in- Wl 


- 


icg gerter . + SFB . 69 


dictment, but not in an action 619 FE } 
I. 44 | 
GENEKAL 


BH 
8 
1 
1 
: 
: 
'F 
: 


& 


th: m for that purpoſe 
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ferred before them, they muſt eill 


ibid.] it if they think fit 
4 Uf en a bill of intttment Hing proel 


* e cour 
GENERAL WARRANT.—-VideGilla vero, or ignoramus for the Wi perſof 
Arreſts No. 38. | „ l 2: Pa for b 
| | I, «a Ifthey find a bill either ſpeci nd ji 
The cafe of general warrants ſtated | conditionally it is void [ have - 
3 l Page 13745 This relates only to caſes: whe r copy 
P find part of the {ame indi ge Hen 
GENTLEMAN. true, and part falſe, and do not ge ene 
. pn 1 I affirm or, deny the fact ſu bmi. juſtic 
1 Cenereſus of armiger are either of them] their enquiry > 8 yearly 
good addition for the eſtate and de-/6 Where a bill contains two cou 113 He 
. gree of a man; and generoſa for that diflin& offences, they may indo county | 
pf a woman . 272 f. 1110 weraas to the one, and iznrdliifhc), a x6 
2 Where an appeal deſcribes a party as] to the other | 28 Edv 
gentleman who is not ſo either by birth 7 Or 1 EE RETURN AN DOC inql 
or reputation, it will abate the writ: 269 caTion or GxanD Juror MWgficier 
5's 1 ſ. 10318 The grand Jury muſt be at leaſt WW 
3 In what caſes ſcandal thrown upon the] in number, all of the ſame coun 14 Edi 
Character of a gentleman was cogntz-| returned by the ſheriff or other ¶ nde of 
able by the court of the conſtable and officer, without any nomination Wh not be 
marſhal, as a court of honour - . 655 
4 By an attainder of treaſon of felony the Grand jurors ought to be freemMi theſe 
- = der's blood is fo far ſtained, that} liege ſubjeQs, and not under an "oF 
be loſes all the gentility he might have} der for treaſon or felony, not ii Hen 
had before, and becomes gebe 648 aliens, or outlaws, whether for be of the 
5 x, ae | | nal or perhaps perſonal matter Mad retu 
; 8 | 10 Any perion under proſecution tailiffs 1 
 GIGOYRES before he is indicted, challenge 
BE a | Juror as being dee br u this &; 
e judges and officers are entitled to the} 4 villein, or returned at the d, but 
* eres upon a a pardon e e eee mong t 
e | 62 l. 1] the proper officer e indi 
| : + 5D / |11 But grand jurors, like all oth queſtion 
| {ball be intended legal and hon is wit 
| : till the contrary appear AN 
6 0 0 D 8. 12 One Tre > indictme _ 
90002 ee VVV lony may plead, in avoidance oi n arra 
42 In what cafes the goods of the offen- cnc of rhe grand jury was outla üament 
der ſhalt be forfeited for treaſon or fe- felony ' Gy 
lony 638, 639, 640 13 It is unſettled at the comm of it 
2 How they may he deſcribed in an in- "whether grand jurors ought to ral on 57 
didment fer ſtealing them 329, 330] holders 303 f. 19. 30 
"ob | | : [14 Hale ſays, they ought to e grand 
ef rh | holders, but to what value i en. 4. - 
- GRAND JURY.—F7e Favors... | on dae TEM 
| | 5 15 Upon the equity of the „la. 85 
x A grand jury are returned to enquire off c. 28. old men above 70 heat ner ſpal 
all offences in gensral in the county for perfons perpetually fick, or n exe 
hich they are returned 299 of the county, ſtall not be U grand 
2 They nay preſent ſuch offences witk- ] upon grand juries Hen. 4 
in the county as they (conceive require 16 But ſuch perſons being retumpee ing to 
redreſe, withant any bill being before] the grand jury may lawfully the rec 


\ 
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e court may in diſcretzon excuſe] 31 By 3 Hen. 8. c. 12: juſtices of gaol- 
z perſohs; but they cannot have any delivery and juſtices of the peace, may 
n ſor being ſo returned Page 309] reform the panel of grand jurors re- 
and jurors in the - ſheriff 's torn] turned by x =, ſheriff, by taking out 
| have 208. a year freehold or 268. and putting to the names which be ſo 
er copyhold 310| impanelled  ' Page 312, 313 
Hen, 7. c. 1. every grand juror 32 Therefore if a grand juror who is 
he 'enquiry of concealments, &c.} nominated to the ſheriff, except by the 
e juſtices of the peace ſhall have] Juſtices in purſuance of the above act, 
yoarly © © © | 1t ſhall vitiate the indictment he joins to 
133 Hen. 6, c. 2. grand jurors in find, according to 11 Hen. 4 
wunty palatine of Lancaſter, ſhall 8 n 
F 310033 No grand jurors can indict any of- 
25 Edw. 1, c. 9. ſheriffs ſhall put fence whatſoever which. doth not ariſe 
in inqueſts as he next neighbours] within the limits of the precin&s for 
Efficient and leaſt ſuſpicious which they are returned 313 f. 34 
4 |  #bid. ſ. 2234 Whether a grand jury ought to find 2 
14 Edw. 3. c. 4. all panels ſhall| bill of indictment to be true upon pro- 
made of the next people which] bable evidence only _ 367 (N) 
| not be ſuſpect nor procured [35 A perſon committed as principal and 
| | ibid. taken ſurreptitioufly from his - confine- 
i theſe' ſtatutes extend to grand] ment to give evidence before the grand 
EET, ibid. jury on a bill preferred againſt his ac- 
11 Hen. 4. c. 9. all grand jurors] complice, is a competent evidence for 
be of the king's lawful liege peo- that purpoſe. | ; ibid. 
nd returned by the- ſheriffs or] 36 And quere, if a grand jury ſhould 


ution tailiffs without any denomination find a bill to be true upon evidence pal- 
nge 311 f. 23 pably impreper, and the petty jury 
klage this ſtatute, a perſon who is noi. ſhould after wards find the pri onerguilty 


ed, but procures his name to be .of the indictment, on legal evidence, 
mong thoſe of the grand jury, N whether the validi ty of ſuch a convic- 
e indiQ=d and fined 311 f. 24] tion ſhall be impeached on that account 
queſtioned whether a coroner' “ ibid. 
M's within the- purview of this | 7 
i but all other inqueſts are with- . 
1 | 312 ſ. 25 GRAND LARCENY. Vid Clergy 
ion arraigned. or outlawed upon 

ttment taken by a grand jury, 


3” to 11 Hen, 4, may plead it in RAND SESSIONS 
2 0 of it. Sed guere, if he has e 55 45 
h Y tal on it without I {An acquittal at the grand ſeſſion of 
313 1.26, 27] ales is pleadable in bar to an indict- 


grand juror returned contrary{ ment for the ſame offence in Enzland 


i len. 4. join in finding an indict- | ; | 
„% Wi i vitiates the whole 313 32716. 42. 529 fl. 10 
loner ſhall have counſel aſſigned| GRANT 


E an exception to an indictment 


he grand jurors returned contra-! ; Grant of the goods of a felon ſtanding 
Hen, 4. 3313. 29] mute ſhall be taken to be good before 
King to an indictment for fuci} it is ſo proved 467 f. 20 


the record muſt be in court 2 Such goods will not paſs by a grant of 
312 f. 30 e all 


all felons goods, without being ſpecial 
* named 
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Vide «apa, No . 144. 
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| BABEAS corpus. bh 


Fi Bail "I 18 to Nec“ Metal ? 88. 1117 


106, 107. wks 134, 155» yy 158, 
. 


R 
$0 FIT 2 


TT is a cont 


ter a Habeas corpus allowed 226 f. 28| 
2 A gaaler is puniſhable by attachment 
Faitobcyin tits of habeas corpus 
9 1:4 > enn, 

3 4's is Wencke for not obe ying a writ 


5 not tendet his fees to the gaoler ibid. 
4 2 1 & 2 Phil. & Mary, no habeas cor-| 
ſhall 125 

over out of Foal, except ſigned vy the 
ee + Get juſtice, &c. 29 350 


— 


A TABLE OF Pamnoryas Marr, 


W d e e 23 


1 cnifhable dj lob ar 
ment for an in erior court to proceed af-· 


of habeas. cor Pers, that the ' priſoner did]. ; 


need to remave any pri- 


\ 


| HEARSAY. 


= far hearſay bs recs Pat 


. EI Pl 


HERALDS id. Cnftble 6 * 


429 TEIN 


Flat fe 
an in 
Where | 
k iroke 
death 


HERETIC. 


A Keretic was denied PA beneſt 
8⁵ by the common law 47 


HIGH CONSTABLI. Gy WI 
en eee MOUR 
OR £ 


Edu. 
Red of fe. 


I gs, or 


HIGHWAY. —ertwrart. Sher 
| Tnditiment 


me GH WAYMA NA. 


EC 


Whether a er way come from a 
hamlet | | 265 


HANGING—/; ide "Execution. 
. A N D. 


i There is no neceflity for- kotding up 
the hand upon arraignment, be ing 
merely a 1 to identify the 


riſoner. 437 
2 the caſe of a peer this ceremony is 
not Med |  Netes in Marg. | 


. 


HAND-WRITING. ide Exidence. 


1 The reward for apprehendin . 1 
; viſting a highwarman i being 
2 In what caſes he is ouſted of M ne hor! 


49a 1. 77 tm « 

; : Ang of 
pores Hail. Clergy. le ſtatute 

6 lags an de outla 

5 1 4 2 Hog] ets Plenty, 
"be: A 0 anicfied, upon high W by vere 
of homicide may be — Jt Eliz. e 
ef the peace | ad after | 
* Excuſable homicide not beit from c 
juſtices of the peace owing 


Lan acce 
be recei \ 
v1 Tecety 


Wy z and 


3 In what cates a perſon comm 
homicide 1 18 replevifable 


4 Whether bailable by: Juſtices 


delivery | 
5 No one can be any way punt” and ; c 
acceitary to a homicide . Realer, 


or If def endende 
7 | 7 of hor 


HEADBOROUGH. Conſtable 


Utd he con 


1 
11 pur 


Fo 


4 what caſe a priſoner ad of ho- 
wcide may be remitted to priſon, or 
led Page 1 50, 151 
hat caſes homicide is excluded 
bm clergy 488, 489 
boy a perſon convicted of homicide 
il be puniſhed 508 f. 121 
Pure, if a verdict finding a man guilty 
lercuſable homicide may be pleaded 
bar to a ſubſequent proſecution 537 


don . 
What fee is due to a coroner for tak- 
z an inqueſt of homicide 85, 86 
Where homicide is indictable, when 
þ ſtroke is given in one county, and 
+ death happens in another 314, 315 


INE REPLECIANDO.— Bai. 
INOUR.—Corflable and Marſbal. | 
HORSE-STEALERS, 


ed of felonious ſtealing of horſes, 


482 f. 34 
e being plurally expreſſed), ſteal- 


me horſe, gelding, or mare, ſhall 


kling of two, &c. 43 


ne outlawed, or challenge more 
Ih by verdict 490 
ji Eliz, e. 12, acceſſaries both be- 
nd after the fact in horſe- ſteal ing 
pit from clergy 490 ſ. 63 
owing receiver of a Holen horſe 
tan atce ary within this ſtatute, 
ble receive the horſ2-ftealer alſo ; 
v2 receiver of Halen goods, he is 
Wy z and 4 Will, and Mary, c. 9. 
ibid, (8 

Wand 11 Will, 3. c. 23. if any 
dealer, being out of priſon, ſhall 


& of horſe-ftealing, and cauſe 
a be convicted,” he ſhall be en- 
© pardon. + 840 . 5 
0, I. : 


How far bare homicide is entitled to 
5381". 


11 Edw, 6. c. 12. no perſon con- 
ng, or mares, ſhall be admitted to] 


2 and 3 Edw. 6. c. 3 Ni (the ahove| 
nt from clergy in the ſame manner | | 
#1} HOUSEBREAKING.—/7de Robbery. 


i: Catutes extend, as well to thoſe} 


twenty, as to thoſe who are found 


5 
6 


Mrtwo or more who had then been] 


A Tanrsz os Painciear MATTERS. 


HOS TL E R. 


Heſiher is a good addition, as coming 
properly under the notion o a myſter ; 
ut he may be ſued by the addition of 
labourer | Fage 273 1. 118 


HOUR. 
1 Omitting the hour in the count in an 
appeal is not fatal; but it is ſafeſt to 
inſert it 235 263 f. 87 
2 If the hour as well as day be ſet forth 
in alledging the offence of the principal, 
it is atal to mention the day only in 
deſcribing the oflence of the accet/ary 
1 | 151d. 

3 It is ſuſſicient to ſay the fat was done 
about ſuch an h ur; and a miſtake of 
the hour will not be material upon evi- 
dence ; ibid. 
4 In an indictment the hour is not at all 
neceſſary | 334 1.76 


HO Us E. ide Ribbery. 


1 By 12 Ann. c. 7. whoever ſhall felo- 
niouſly fleal money or goods to the 
value of 408. out of any dwelling-houſe 
or out-houſe thereunto belonging, ſhall 
be-debarred from the benefit of clergy 

| 491 1.65 

2 This act ſha!l net extend to apprentices 

| under the age of fifteen years 491 ſ. 67 

3 Perſons outlawed, and acceſſaries, are 
not within this ſtatute 492 


1 By 1 Edw. 6. c. 12. no perſon con- 
wvidted of breaking any houſe, any perſon 
being therein and put in fear, ſhall bz 
admitted to clergy 482 1. 34 

2 This ſtatute extends both to indict- 
ments and appeals 483 f. 35 

3 It doth not exclude thoſe who challenge 
more than twenty 483 ſ. 36 

4 Sed quere, if thoſe who challenge more 

than twenty are not included in the 

word convicted Note in marg. 

This ſtatute omits aeceſſaries 483 f. 37 

The breaking of the houſe muſt be 

ſuch as the law conſtrues to be felo- 

nious | 484 f. 40 

By 3 and 4 Will. and Mary, c. . 


7 
| houſebreakers who challenge more than 
twenty are ouſted & clergy, upon an 

3 D n in 1 - 


A Tavis or PRINepAL MArrxxS. 


indictment whether in the fame or 
difcrent county Page 497 1. 87 
8 By 4 and 5 Ph., and Mary, c. 4. ac- 
ceſſaries before ro ſuch breaking, if ac- 
companied with ſtealing in a dwelling-| 
| houſe, are ouſted of their clergy in all 
caſes ; 497 
9 No treaking is within the 1 Edw. 6. 
which doth not amount to an actual“ 
breaking of an hou, or of ſome part 
- of it, as of a cupboard, &c. fixed to 


the freehold, and therefore the break- 5 


ing a trunk, &c. is not hats the ſta- 
tute, &c. | 7 1.85 
10 By 39 Elis. c. 15. OOTY: ſhall be 
found guilty of felgniouſly taking away 


in the day tim any goods to the value 
in any dwelling-houſe or out- 


of 5s. 
houſe., &c. ſhall not be admitted to 
clergy, though no perſon be 385 the 
lame at the time | 

#1 This ſtatute ſhall only eat to 70 en 
a taking as is accompanied with a felo-13 
ni ous breaking | 500 f. 960 


12 A chamber in an inn of heh is al 


houſe within the intent of this ſtatute; 


ſ. 87 


either to the common gacl or houf, 
correction, as they ſhall think prop 

Page 182, 
2 By 8 Ann. c. 6. perſons convicte 
larcency, who are liable to be bun 
the hand, may be committed to 
houſe of correction for not leſs th; 
. months, nor more than two 5. 


512 
3 By 19 Geo. 3. c. va further | 
[Db bg ths 96 


; 


* 


HU E and CRY. 


D A 


1 The ſherif j in his torn may inqui 
all thoſe who ſhall levy hue and 
without cauſe, or ſhall 00 to 
it where they ought 
2 Private perſons are bound to appre 
offenders upon a hue and cry | 


e them 5 

and cry is the purſutt of 7 
fender from town to town till 
taken 110 
4 All. who are preſent when a feld 


but a lodging in . hice-ball cr Ir E committed, or a dan dz wou 
ſet-houſe is not- oo. ſ. 97] given, are bound both by comm er © 
x3 No acceſſary is Guſted of Fl clergy} and by ſtatute, to raiſe the hue aie® #2 
by this ſtatütie oo . Al againſt the offenders who eſcape * bei 
5 14 Nor is an aider or abettor Net un- 5 A man may lawfully raiſe it a by oy f 
leſs it appear that he Was aQually| one who ſets 0 in the hig 2 u 
within the houſe © 501 FA 8 1 5 ; . | 2 th 
15 By 3 and 4 Will. and Mt: c. 9. s By 13 1. c. 4- hue an ” mY 
BY Nhat aid or abet er 3 be levied upon any ſtranger wh ole w. 
break any dwelling-houſe, Hep, derer. not obey the arreſt of the watch WW e 
Fciſſe, & c. and {bull feloniouſſy take to night time inſte 
the value of 55. hall be excluded fromſ7 By 21 Edw- 1. ft. 2. it may be 
clergy cor f. 99] againſt treſpaſſers i in parks 14 8 RED, 
16 An alliſtant, er an | acceſſary before, 8 Jo levy hue and cry without RED, 
to 1 felony i in an aul-houſe, not be- ng as a diſturbance of ti 
ing a OL: warehouſe, ce. without ic peace 3 
a is ſtill enticed to clergy o The manner in which: the hue bs B. 
501 J. 100, r91 ſhall be levied of 
17 But all principals i in any felony with4|10 By the ſtatutes of Winton, 105 
in 39 Eliz. c. 15. are af! Fray whes — country will not anſwer for the me Cow 
ther in the lame ora different county of ſuch as commit robberies an i huſh 
i 50¹ 1. 102 nies within 40 days, by levyl t acqui 
* hue and CTV, the inhabitants, Wſpiracy 
n the offence was committed, fa law by 
- HOUSE „ CORRECTION. - - | ſwerable, &c. . =_ os app 
11 But to make the country liab . 
1 By 6 Geo. 1. c. 10. juſtices of th robbery muſt be open and viole | uband 7 
Peace may commit vagrants, and other| - not done in any houſe © 7 the 


'r ollenders ee with ſmall N . 


It 


PB be done in the public highway; i 
» WT committed in a coppice it is ſufficient 


By 2 Eliz. Fa 18. the inhabitants © 
every fundred where the offence ſhall 


for neglecting hue and rx - 117 
No hue and cry fhall be deemed ſuffi- 
gent, unleſs made both with horſemen 
ud footmen. * ; ge Bid. 


6 20 days before the action be exa- 
nined before a magiſtrate, &c. ibid. 
| By $ Geo, 2. c. 16. the perſon rob- 


ver the place, . deſcribing, the particu- 
Mok the robbery, &c. &. 118 
be felons be apprehended within forty 
ys after notice, &c, in the gazette 


er more than 2001. unleſs two 
ons are, in company at the time of 
| robbery. 51⁴ 


fe. 2. unleſs three perſons be toge- 
ee, if the plaintiff is receiver of the 
Mar 5 0% 03 Me eli 
Thoſe who are taken a hue and 


154 . 41 


IUSBAND ond WIFE. 


ſin? covert; being appealed” with- 
ite huſband cannot have damages 
kr acquittal, /edgu:re., 290 ſ. 149 
Wſpiracy may be ſuſtained at com- 
law by huſband and wife, for a 
Wous appeal againſt the wife 2 

| 11, 88d. 


lubend and wife are appealed and 


be committed ſhall pay half the da- 
mages recovered againſt the hundred 


No hundred ſhall be chargeable, iff 


ue irrepleyiſable by the ſtatute of 
nes we, 


'3 


No perſon robbed ſhall maintain any] 
tion upon theſe ſtatutes, unleſs he.) 
ge immediate intelligence, and with- 


ed maſt alſo give notice to a conſtable] 


8 e 18 ; ibid. 
22 Geo. 2. c. 24. no. perſon wel 11 But a wife cannot bring an appeal 


tor by 30 Geo. 2. c. 3. and 4. Geo. 


] 


RED—/ide Eſcape. Hue anal. 


s 


A TEIL or Pancirat Matters. 
i But it is not neceſſary that it ſhould, ment for the damage to the wife, and ; 


ſha'l have ſeparate executions for their 
ſeveral damazes Pave 290, 291 


Page 117 (N)]4q A wife cannot be made an acceſſary 


after to felony by any receipt * hatſo- 


5 But if a wife procure her huſhand to 
commit a felony, it ſeems to make her 
an acceſſary before ibid. 

6 No other relation than that of à w/e 

ls her huſband, will exempt the receivet 

of a felon from being an acceſſary to 
the felon | | ibid, 
Therefore, if a huſband receive his 
guilty wife, he is thereby an acce ary 
to her felony ibid, 
8 A huſband and wife being one perſon, 
can no more give evidence for or a- 
gainſt each other than they can fot 
themſelves 607 f. 16 

9 Exception allowed to this rule in caſes 

of evident neceſſity 608 

10 An appeal lies againſt a feme covert 

without taking notice of the huſband 

| 247 1.46 


without her huſband 64 
12 In an appeal, the addition of the place 
of habitation of a wife is ſufficiently 


Ya | 274, 275 
13 What lands ſhall be forfeited by at- 


in right of his wife 
14 In what caſes dower ſhall be forfeited 
ide Dower) 646 f. 42 


"1 IL 
* NA 


I exd ]. Ig: 
IDENTATE NOMINIS. 

To feverſe an outlawry upon af indict- 
ment for a variance in the name of the 
defendant, between the record and the 

ptoceſs, the diverſity muſt be ſhewn 
by the writ identate nomints 654 


ww 


IDEOT.—Vide Appeal, Ne. 56. A- 
prever, Ne. 6. : 


ted, they ſhall have a joint judg- 


3D3 


ever given to her huſband . 451 f. 34 
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ſhewn by ſhewing that of the huſband 


tainder of the huſband, which he holds 
637, &c. 
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JEOFATLS. 


\ The flatutes of 6 Gs 
to criminal proſecution Page 347 


_ 


2 By'g Ann. c. 20. they ſhall extend to 
intormatfons in the nature ol eee | 


» 
oc :, 


376 


aug 


14% re" 4 


JEW ue. Ks Euidencey Ns. 5; 


x 07 Fre) : 


* 
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 IGN OR * M os. On. joy 


* 


AMPARLANGE. | 


Where an appeal may be abated befarel} 
and after bee e 


9 * fit + '& ©. # s - 


e. age. 1020 
10 . 


* „* * 
#71 your, 
* 


' BAPEACHMENT — ice Trial 5 
b Hier. . 


afterwards . cannot be 45 


charged by the court of xing's bench. 


1822 queræ, if. the court may not bail, 
ei. ea! if no n be ſitting 


1717, 172 
no par- 


2 By 12 Grid 1.3 Will. 


3.02 


dan under the great ſeal ſtall be plead- | 


ed to an impeachment by the com- 

mons in parliament 557 

3 But after the impeachment is tried, the 

” offender may be pardoned wz6id. (N ) 

4 The neceſſity of making a high ſteward 

for the trial of an impeachment fo 

high treaſon, has been denied by the 
houſe of commons 

592. ſ. I Nate in marg. 


IMPLICATION 41 "Eh Tntendment. | 


IMPRISONMENT.—7;4e Commitment, 
Arreſt, Habeas Cerpus. | 


3, OTE QT erg Mepense. 


12 No injuries of a private naturd 


* 3 Wherever a ſtatute prohibits 


1 x 


INDICTMENT. pf 
11 An indi ment is an accuſation at t 2 
ſuit of the king, found to be true Que. 
the oaths of twelve men of the con e, 
returned to inquire of all offences the fry 
committed Pate 2 ene 
2 The difference between an indien No o 
7 and A \ preſentment and . rite” 1 
Cor tte zr £5009 REN 20504 SLE 
| 5 A grand 3j Jury muſt either find 2 6 Intar 
or Terbramus* for the whole, or the H 60461 
ing isvoick 300% Wher 
4 So alſe, if they Iindoifs: a bill ov by the 
tional ly, or true as to a different e tue, a 
than that which the indictment cha teeding 
it is voic made of 
5 But where the bill conſiſts of two e main 
tinct counts, as riet and aul, 
may indorſe Billa werd as to the WW hut if 
and tgnorumus as to the other (1 y actior 
6 AwindiQchebs is ſo far the king's 22 
that the party Who proſecutes i ig by w 
od witneſs to prove 1 0 Where ; : 
1 can Hy! given — han oc 


b AL £% 4 


rect 
8 But if a gatute * e kay . diref 
party ſhall recover damages by i 
ment, they may be ſo recovered; 
wiſe they ought to be lped for 
action on the ſtatute 00 
9 The king% hench, by Seth of a 
ſeal may give to a proſecutor | thi 
part of a fine aſſeſſed on a crimin 
{ecution 
ro And tv indiice defendants to p 
ſecutors their coſts it is the pra 
intimate an EG to mitig 
fine t6 the king 8 
11 All crimes of a publie nature, 
turhances of the peace, all opp! 
and all miſdemeanors of a pub 
example againſt the common 1 
be indicted 


leg are ap 
Where a ; 
Kiment w 
Witory cla 
N "ee 4 
y given 
u indictn 
rute Creat 
% bitory, 
ware, and 
ere the ( 
the ſtatu 
Ren in it is 
Koffence w 


* — 


they ſome way concern. the ki 
become the ſubje of indidm 


INCENDIARIES—4r/m. 


of pablic” lence; or C0 


* 


eeding is expreſsly excluded 


Page 301 f. 4 
nere, if the offender has, in an action, 


ffierwards be indicted for the fame 
A 1 
No offence againſt a ſtatate of a pri- 
nate nature will bear an indictment 

s | | „ 101. 
FInftances of injuries which ate not in- 
üctable (N) 2 
Where a new offence, not prohibited 
Y the common law, is created by ſta» 
tute, and a particular manner of pro- 
reding appointed, but no mention 
made of indictment, no indictment can 
e maintained on ſuch ſtatute 

. 4 OE 
But if fuch a ſtatute give a recovery 
bj ation, bill, plaint, information, er 
wert ſe, then it authori ſes a proceed- 
in; by way of indictment 302 
Were a ſtatute adds a further penalty 
han offence prohibited by the com- 
hon law, the fender may ſtiil be in- 
Ited as at common Jaw zbid, 


man ſtatuti, and cannot made 
pod upon the ſtatute, it may be main- 
lined as an indictment at common law 

SY ö 
Where ne w created offences are pro- 
pred by a general prohibitory clauſe, 


ue be particular, and ſpecific reme- 
les are appointed [(NZ) 
here a new offence is created, an in- 
Wiment will lie on a ſub/antrve pro- 
tory clauſe, although there be at- 
ds a particular provi/fon and re- 
Ely given : 7” folds, 
a indictment will not lie where a 
Ute creating a new offence is not 
MMtory, but only inflicts the for- 
are, and ſpecifies the remedy 26:2, 
tere the offence was puniſhable be- 
© the ſtatute, the particular remedy 
len in it is cumulative ; but where 
F Ulence was not puniſhable at com- 
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matter of public convenience, an offen- mon law, the particular remedy given 
ker is puniſhable both by action and muſt be purſued & 

jndi ment, unleſs ſuch a mode of pro- 25 WHERE INDICTMENT Is nN E- 
5 302 


ber fined to tbe tiny, whether he can] 


ſuch an inditment conclude contra 


* indictment will lie, but not if the 


3 


* 
oY 


- 


Hage 302 (N). 3 


ExSSARY, _ | 
25 Anciently a perſon taken upon i me- 
diate purfutt. wich the property ſtolen 


_ Eourt, and. tried without indictment 

| | 302 .. 5 
27 But by 25 Eliz. e. 4, %c, proceedings 
upon the mainovre ar2 wholly taken 
Way | NV. ta marg. 
28 In treſpaſs for goods in the king's 
bench, it the jury und they were ſtol cn, 
the def:ndant may be tried on ſach 
finding, fer the felony wichout indi- 
ment | 303 
29 But ſuch a finding, except in a court 
of criminal juriſdiction, has no eXes 
ibid. 
| in- 
di ment, if the jury find that ſome 
other than the defendant did the fact, 
yet that other cannot be tried on ſuch 
finding withoat being Grit indicted 2510. 
31 But 1c is other iſe on the finding of a 
coroner's inqueſt wid. 
32 A verdict upon a declaration for a 
miſdem-anvr in a proper court, will 
ſerve for an indictment againſt the per- 
ſons found guilty by it 201d. 
33 Where a perion may be tried wich- 
out an indictment upon an appeal not 
proſecuted ¶Vide Appeal 303 f. 7 to 
| | | 306 1. 14 
34 Whether one may be tried at the ſuit 
of the king for a capital offence upon 
the ſheriit's return without any indict- 
ment | 306 1. 14. 
35 A man may be arraigned upon an in- 
dictment while an appeal is Re Ih 

306 1.1 

36 Who may be indictors, 9 wh 
manner they are to be returned ( vide 
Grand Fury) 3o7 1. 16 to 313 f. 34 
37 Within what place the offences en- 
quired of by the grand jury muſt ariſe 
(wide Grand Fury) 3131,34 to 319 
33 If it doth not appear by an indict- 
ment that the offence aroſe within the 
county, or riding, or other ſpecial di- 

viſion or precinct for which the oy 

Bs, D 3 | ; whic 


30 Even in the king's bench, on an 


] 


upon him, might be. brought into 
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| 39 4. fortiori, if it ap 


! 


44 But by 2 & 3 Edw, 6. c. 24, where 


409 If a woman be taken by force in one 


” 


which found it was returned, it is er- 
roneous 2 x. The 3214 
pear 'that the of- 
fence were in a different county than 
that for which the grand jury are re- 
turned h IN ibid, 
Quere, if the finding of collateral mat- 
ter, expreſsly alledged in the indict- 
ment to have happened in a different 
county, is not void 1514. 
41 In what manner the county and place 
in which the offence aroſe muſt be ex- 
preſſed in the indictment - + bid. 
42 If upon not guilty pleaded it ſhall ap- 
ar that the offence was committed in 


a different county from that in which|c 4 


the indictment was found, the defend- 
ant ſhall be acquitted 3141, 3 
43 By the common law if a man ha 
died in one county of a ſtroke he receiv- 


ed in another, he could not he indict- 


ed in either 314 ſ. 36 
ans perſon ſhall be ſtricken or poi- 
ſoned in one county, and die of the 
ſawe in another, an indictment may be 
found in the county where the death 
ſhall happen „„ 315 


45 By 2 Geo. 2. c. 21, where the ſtroke, 


&c. ſpall happen upon the ſea or out 
of England, and the death enſue with- 
in any county of England, or where the 
ſtroke, &c, ſhall happen in England, 
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51 By 26 Hen. 8. e. 6, 


52 By 28 Hen. 8. e. 15, treaſons 1 
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my 
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another, he cannot be indicted 77 
teleny in either Page 1. 

By 26 ences con 
mitted in Wales may be enquired oſ 


the next Exgliſb county where the king 
writ runneth . 315, 3 


felonies committed u the ſea ſt. 
de enquired of in ſach places as ſha 
be limited by the king's commiſſion 
like manner as if done upon land 
. 15 f. 

53 But this ſtatute extends _—_ dien 
done in creeks, &c. within the be 
ot & e --.,.....-, 3466 
5. By 14 & 12 Will, 3, c. 7, accell; 
© before and after to piracy ſhall be 

| quired of according to 28 Hen, 8 


> OED, | 316 2 
55 by 8 Seo. 1. Cc. 24. perſons deen An indi: 
acceſſaries by 11 & 12 Will. 3. c whit 


ſhall be proceeded againſt as princi 
56 All piracies and felonies upon the 
may be enquired of upon the land 
tried at ſea, &c, _ 17 1 
57 Ancient opinions how bigh tre! 
done out of the realm was to be inc 


132 125 „ 317 . 
58 By 35 Hen, 8. c. 2. all treaſom 
mitted out of the realm ſhall be 


ney: th 
quired of by the king's bench, 0 (ps 


An indi 
Pin what 


and the death abroad, an indictment; 
may be found where either the death 


or ſtroke ſhall happen 3ꝗ15 
46 So if a fact 15 one county _ 
a jnuifance in another, it may be in- 

dieted in eiter 3215 f. 37 
47 If one guilty of larceny in one county 
carry the goods ſtolen into another, he 
may be indicted in either 315 f. 38 


48 If a man marry two wives, the firſt 61 Whether treaſo 


in a foreign county, and the ſecond in 
| a land, he may be indi 
and . 5 


: © 34 51. 39 


- 


county and carried into another, and 


there married, the offender may be in- 
dicted and tried in the ſecond county 


the firſt county * 


ted in Eng- 


any county by the king's commi 


ute Si 19365 75 0, $0 file oa 
59 If the king's bench or the | 
'- commiſſioners remove into 2 diff 
county from that in which the 1 
ment is found, the jury ſhall come 


is nece; 
deals of 
L partici 
i vas gi 


60 How the commiſſioners and E indir 


3#5 40, 


50 But if a record be ſtolen © avoided, 
Kc. partly in one county and partly in| 


ws 


for ſuch trials are well aſſigned WWivithout 
committed uh indict. 

land by @ peer may be tried in En cy t! 
E Fun 46 eh now een 18 L 1ndiQn 
62 By 2 & 3 Edw. 6.c, 24. acc Wc muſt 
one county to a felony: in anotheſ u in(iq 
be tried in the county where nut 0.6 
fender is acce ſſary Fier 4 indichm 
63 THz FORM or THE BODY Ott Kc. 

INDICTMENT M3160 Warrant 

64 Of ſetting forth THz: FACT 4 india; 


' *THE PRINCIPAL, | 


- 
U 


ut which the law hath appropriated 
ir a deſcription of the offence 
423 | Page 320 f. 55 
Where no technical words have been 
opted, the ſpecial manner of the 
phaſe fact ought to be ſet forth with 


wear to the court that the indictors 
hve not gone upan inſufficient We 
niſes 15 320 1,55 
u indictment for breaking priton 
jithout ſhewing the cauſe, of impriſon- 
An indictment for refuſingto be ſworn 
ſtable after legitimo modo electi, muſt 
ew the manner of the election 151. 
u indi ctment of burglary muſt have 
te word nocZanter | 321 
hn indictment for a nuſance for doing 
lat which in its conſequences oniy, 
M not in itſelf, is ſo, muſt ſhew the 
tcumſtances which cauſe the _— 

| ibid. 


wlance, as keeping a bawdy-houſe, 
* the particular circumſtances are 


far ibid, 
u indi ctment for 1 alchemy 
& the king's money muſt ſhew what 
ney: the reaſon of it ibid. 


in indietment for perjury not ſhew- 
zin what manner, and in what court 
falſe oath was taken, is inſufficient 

| | ibid, 
is neceſſary both in indictments and 
heals of mayhem and murder to ſet 
particularly in what manner the 
It was given  t#hid, 
u indi&ment for extortion colore of- 
without ſhewing for what it was 
med, held good ibid, 
u indictment for procuring, &c. 
ttew the falſe tokens 321 (N) 10 
u indictment for words againſt a 
Ke muſt ſhew the words ibid. 
uu indictment for obſtructing a juſ- 
enuſt ſhew fiow it was done Bid. 
u indicnent for a contempt of a 
Mat, &c. muſt ſhew the nature of 
warrant 5 ibid. 


hich certainy, that it may Judicially I 


But where the thing done is in itſelf 
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No n will ſupply thoſe words | 


ought to contain a poſitive charge of 
diſſeiſin Page 321 (NJ) 10 
81 An indictment charging a man dit- 
Junctively is void, as nud avit vel mur- 
drari, cauſavit, & c. 32 1ſ. 53 
82 Every indictment mult charge ſome 
ee offence, vr elſe ſeveral of- 
ences particularly, and certainly ex- 
pretied, and not with being an offender 
In general ; the reaſon of this rule 
| 322 f. 59 
83 Inſtances in which, upon this ground, 
indictments have been held toogeneral 
and inſufficient ibid. & (N) 11 
84. Anciently, indictment for conſpiracy 
in general was held good, and the 
general charge of n/idiatores wiarum et 


de populatores agrorum ouſted of clergy ; ' 


but this is remedied by 4 Hen. 4. C. 2 


2 

85 But a man may be generally indidded 
as a common barrator; but the defend- 
ant maſt have @ note of the facts in- 
tended to be proved delivered to him 
previous to the trial wid, 
$6 There is no need to name any parti- 
cular place where the defendant was a 
barrator ibid. 
87 An indictment for barratry need not 
conclude ad nacumentum omnium levic- 
rum; diverſerum is ſufficient ibid. 
8 Quere, whether an indictment of a 
common ſcold may ſo conclude, or whe- 
ther it muſt be ad commune noc umentum 
24 ibid. & (N) 1 in marg. 
89 An indiQment againſt one as a com- 
mon ſcold js good without ſetting out 
the partjculars, for the {ame reaſons that 
ſuch indictment of barratry is good: 
the reaſon given 323 
go So alſo an indictment charging a man 


generally with keeping a diſorderly 


houſe, without ſhewing any particular 
acts of diſorder, but concluding to 
the common nuſance, has been ad- 
judged good. Rex. v. Higgins—on 
2 Burrow 1233. See alſo 2 Atigs. 
349 


91 Every charge in an indictment muſt 


be laid poſitively, and not by way of 
recital, as with a quod cum, &c, and 


© indiament for a forcible ente 


the want. of a direct allegation Qs 
FUSE 2 7 nl 
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any thing material cannot be ſupplied 
by intend ment . Page 323 ſ. 60 
92 An indictment felonice nurdravit can- 
not amount to murder without ex n 
Titza precomtata | ibid. 
93 An indictment of death is bad with- 
out an expreſs ? legation, that the de- 
ccaſad both received and died of the 
hurt laid; and the want cannot be 
fupplied by any ee 3324 
94 An indictment for breaking 8 
mutt a er, that a pri ſoner for felony 
did thereby c ſcape Iba. 
95 It is an inc ntrovertible rule,“ tha: 
in an inuten nothing material ſhali 

be ta len by iatend ment or implication” 
SEND ibid. 
96 But if in the firſt part of an indictment 
of death, the affault be laid with malice 
propenſe, &c. there is no need to repeat 
it in the ſubſequent clauſe which ſhews 
the giving of the wound ibid. 
97 92 alſo where it fates that one was 


arreſted by virtue of a plaint, &c, the 


warrant ſhail be intended a good war- 
rant ibid. 
98 Where a warrant is alledged autho- 
riſing an arreſt auen the liberties of 


London, and the indictment Jays the 


execution of it in ſuch a paris and 
ward  Lenam, without ſaying they 


are within the liberties, the court will 


intend the gariſo aud ward laid to be 
within the liberties of Lon an ibid, 
99 Where an indictment finds that the 
_ defendant Be1iNnG ſo and ſo, committed 


ſuch a faQ, it ſha!l be intended that bel 


as ſo and ſo, withouti any expreſs 
allegation to that purpoſe : the reaſon 
it | 324 f. 61 
100 But where an indictment of forcible 
entry finds that A. diſſciſed B. of ſuch 
land exi/iers liberum tenementum of B. 
it is inſufficient; for there is no certain 
antecedent to which the participle can 
refer 325 


101 Upon the ſubject of nice exception 
to an indictment there is no general 
rule. There is a mexim inna ſubrilitas 
in jure reprobatur. Put the application 
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of it is in the diſcretion cf the court 


1 


102 It is a certain rule that where te ily ther 
terial part of an indictment is rep cn* © 
to another, the whole is aid 

0 T0ge 205 BO * 

i03 If an indictment charge a iges a 

writing by which A was bound to Wt is v0 


An 1: 
recel . 


eſs1tl; 


or that the defendant diſſeiſed J. 
lands, when it appears that l. C. 
no freebald ; every ſuch indictme 


void for its manifeſt inconſiſtency A. inc 
repugnancy | ering 
104 An indictment of death layinꝗ t iu 
ſtroke at A. and the death at B. Mit the 
ſtroke on the firſt, and the de t mitte. 
the tenth, and then concluding Wi but an 
the defendant in uch manner mur eing. 
the party at A. aforeſaid, or cn th pon re 
of May aforetaid, is repugnanti m pro 
void | Leere, 
105 An indictment for ſelling iron {iſ notice 
alſe weights and meaſures, is ine duty tha 
ent | | Quere, 
106 If an indictment taken on the S. /i 


find that the d<fendant had bee 
ſent ſix months from church, fro 
firſt of the ſame month and year, 
repugnant 

107 An indictment which charge 
thing as a felony, which appears 
only a zre/paſs, as with cutting 
trees, the court will not arraign tl 
fendant on it 

108 But the court will diſpenſe 
ſmall impropriety of expreſſion 4 
having moved nam acram fe, 
in fact it was graſs only and nd 


jy in ſuc 
| defaul 
un, is g 
Am Cert; 
No Indi. 
a miſta 
at, as; 
Hery oi 
, except 
h every ( 
In an in 
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| The ade 


i109 Of ſetting forth THE Facr 4 
THE ACCESSARY 320 
110 A repugnancy in ſetting fort 
offence of the acceſſary is equall 
as in ſetting forth that of the pri 


111 If an indictment of death hie 


the ſtroke on one day, and tha 1s pl 
on a ſubſequent one, charge t lf garter 
ceffary with having abetted tin an 
at the time of the felony and ef any 
only, it is inſufficient able in 
112 Where ſeveral are preſent ? The om 
a fact, and one only actually doe of ba 

indictment may lay it generally, Wn” | 
Ft beamer 


ene and abetted by the reſt 

| Vage 326 . 63 
zut an indictment which barel) 
uges a man with having been pre- 
tis void | 2014.. 
an i dictment againſt an acceſſar) 


lz it ſays eos receßtadit, &c. 326, 327 
A. indictment again!t a conſtable for 


t ſulpicion of felony, muſt ſhew 


in 

p office the felony was and that it was 
Je .(uonicted 327 1.66 
ing but an indictment for receiving, or 


Hering ta eſcape, perſons whoſe guilt 
Hg record, 4 vr y ſet out 8 
od properly 327 1. 66 
Leere, if a man is more bound to 
e notice of an attainder in his own 
punty than in any other ibid. 
9vere, if an indictment finding that 


the 8. ſcienter receptavit, ſuch a one 
el ug a felon, is good ibid, ſ. 67 
fro how AN INDICTMENT MUST 
years IBE THE PERSONS 327 


An indictment that the king's high- 
y in ſuch a place is in decay, through 
| default of the inhabitants of ſuch 
lim, is good without naming any per- 
| in certain 327, 328 
No lnaictee can take any advantage 
a miſtaken ſurname in an indict- 
at, as an appellee may in an ap- 
8 | 328 
Hery other mi/nomer of the d. 
l, except that of the ſurname, and 


ln an indictment as an appeal 

328 f. 69 
Aniſnamer of the defendant's name 
aptiſm may be pleaded in abate- 
nt | zbid, 
The addition of #night inſtead of 
met is pleadable in abatement 101d. 
ll garter king at arms be not ſtyled 
Mer in an indictment, it, or the omiſ- 
a of any other name of dignity, is 
able in abatement ibid. 
The omiſſion of the defendant's 
ws of baptiſm is, perhaps, equally 
6 ibid. 
hiigments are within 1 Hen. 5. c. 
enceming additions, and therefore 


A Tarry or Patxncivar MarrxRS. 
them all 3 or ſpecially, as done only, 


recel . ing four ppincipals is naught, | | firſt name 


ring the eſcape of a perſon arreſt- 


bevery defective addition, are as fa- 


— 
* 


he omiſſion of thoſe additions which 
that act requires are equally fatal to 
an indictment as an appeal, if proceſs 
ef outlawry lie upon it Page 3281. 70 
128 It is a fatal fault to apply ſuch addi- 
tion to the name, which comes under 
the alias diddus only, and not to the 

5 ibid. 

129 It is not material whether any addi- 
tion be put to the name which comes 
under the alias diatus or not ib id. 
30 It is ſo great a fault to put no addi- 
dition to the firſt name that the omiſ- 
ſion of it as to one defendant renders 
the indictment vitious as to all 329 
131 An addition in Engliſh was always 
as good as in Latin 7b 1d. 
132 Where ſeveral defendants have the 
ſame addition, it is ſafeſt to repeat it 
after each of their names 329 
133. Where the ſon is of the ſame name 
and addition with the father, he ought 


to be diſtinguiſhed by ſome. furtner 


deſcription. ibid. 
134 What is a ſufficient addition of the 
eſtate or degree, or myſtery, (Yide 
Appeal.) | 
135 How the town, hamlet, place and 
county of the defendant , ought to be 
added. (Vide Appeal.) ibid. 
136 In what caſes a defective addition 
may be falved by the appearance and 
plea of the defendant, ¶ V iae * J 
> od. 

137 How oTHER PERSONS MUST 
BE DESCRIBED 329 f. 71 
138 They mutt be deſcribed with conve- 
venient certainty, ſo as to enable the 
court to 1mpoſe the proper fine z and to 
enable the defendant to make his de- 
tence, or to plead the indictment in 
bar to any ſubſequent proſecution 261d, 
139 An indictment for taking divers 
ſums of divers perſons for toll, with- 


out naming any perſons in particular, 


is naught 329 f. 91 
140 Where, in common preſumption, it 
may be very diſſicult, if not impoſſtble, 
to know the names of the perſons te- 
ferred to in an indictment, it may be 
good without naming any of them. 
Inſtances given 329. 330 
141 In many books it is ſaid, that regu- 
larly the perſons offended, as well as 

. the 


ibid. 


J 


the defendant, ought to 'be certainly 
deſcribed in every indidtment Page 330 
142 An indictment for ſtealing qranuam 
peciam panni linet cujuſaam, F. S. 
without adding de Gonis et catallis, is 
inſufficient ibid. 


44 

—— the jurors, his name ought to 
be put into the indictment ibid, 
144 An indictment of an aſſault on John, 
- pariſh prieſt of D. inthe county of C. 
is good without mentioning his ſur- 
name - $4324, 72 
145 Nuere, if an indi ctment for a wrong 
done to a perſon well known deſcribe 
him only by his name of baptiſm, 
without ſome addition to diſtinguiſh 
him from others of the ſame name, can 
be good | ibid, 
146 AnindiQtment for ſtealing the goods 
cujuſdam' ignoti is good ibid, 
147 A. repugnancy or abſurdity in the 
deſcription of the perſon injured will 
vitiate an indictment; as where one is 
indicted for ſtealing, bona predict. J. 
S. where no J. S. was mentiencd be- 
fore | 5 jzdia, 
248 But if the indictment will be good 
by rejecting the words, they ſhall be 
conſidered as ſurpluſage (N) 12 

I 
. 45 — uncertainty to two antecedents, 
the indictment is void bia, 
150 It is not necefſary in an indictment 
of death, to alledge that the perſon 
Elled was in the peace of Gd and 


| 


F 


of our Lord the King, Oc.“ 332 . 7 3 | 


151 How THe THING MUST BE DE=- 
'$CIBED - — 18486674 
152 No indictment can be good which 
wants convenient certainty of this _ 
Tus 75 : +1 KL (425 INES 1 id. 
153 An indictment for forging a leaſe of 
certain lands, without naming ſome one 
certain parcel, is inſufficient ibi, 
154 An indictment for ſtealing: the goods 
end chattels of J. $, without any far- 
ther deſcription of them, is void for 
Ran 5 
155 An indictment for treſpaſs in #9 
* cloſes of meadow or paſture ; or for di- 
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Wherever the perſon injured is 


If the word afareſaid refer with. 


. 


, 
ibid. 


"4 


Hraminis et fani, or diverſu eu Ile wor 


; trilici, &c. &c. &c. without ſhe vent c 
how much of each, is void for u e fame « 
taint 1 2 Page 332 ationed 11 

156 The caſe of the king v. Hen iy repe 

impeached 555 u indi: 

157 If an · indictment be uncertain I Tburſda 

ſome particular ↄnly, and certain or Utas 
the reſt, it is void only as to ed: the 
which are uncertainly expreſſed i bere an 
good as to the reſidue © a bare 

158 Whether an indictment of la ſuch 
be good without expreſſing to i 
the property belonged, if it be for Ille year 
ing thing, c. 6d with i 


159 It ſeems queſtionable, whethe 


verting quandam partem aquæ running 
from ſuch a place to ſuch a place; or 
kor engroſſing mag nam ' quantitatem 


Price of the goods be otherwiſe I nifake 1 
1 in an indictment of treſpaſs ti be very 1 
aggravate the fine; or in an indie ds pr: 
of larceny, other than to ſhew ti rial upon 
fence amounted to grand larceny Wiſh un indict 
150 The value now made neceſſa i done {; 
| ſeveral acts of parliament ouſtin i und year, 
offender of clergy, if above x ¶ it is voi 
W _ 1087 
161 How an 1NDICTMENT vl 
STATE TIME AND PLACE jt indictme 
162 It is not neceſſary to mentioi vith fey 
hour in an indictment 33 Vvithout 
163 But no inditment what certain da 
be good without preciſely ſhewiiſ particu] 
certain year and day of the m n 
facts alledged in it 33 cnviction 
164 The ſheriff's return of a reſę be offenc 
bad without ſhewing the year and is ſuffic 
both of the arreſt and reſcuous, b THE 1 
it is in lieu of an indictmeat V THE PI 
165 An indictment which lays BP inditmer 
\ fence on an unèertain or impaſſibi I ſhewir 
is void ; as where it lays it on a ence was 
day; or lays one and the ſame « to be wit 
on different days; or lays it on Nut, and b 
day that makes the indictment nn” | 
- nant - bo. 20h OUS: 3549 a AD, - uances of re 
166 No defect of this kind can be e 
by Verde ee Fife is no n 
167 An indictment of death la) latute ſett 
aſſault at à certain time and pl dich brin 
not ſufficient without repeatinhWpurriew © 
time and place in the clauſe Vhere thoſ 
— F | 
168 An indictment of death off, a ſtatute 
well to; ſet forth the year Kilo born 


the death as of the ſtroke, &c. 
| if 


of 


The words aatunc et ibidem in the 
nent Clauſes of an indictment are 


boned in the former part had been 
ſly repeated 
tn indict ment laying the offence on 
Thuriday after the day of Pente- 
| or Utas of Eafterin ſuch a year, 
vod: the reaſon of it ibid, 
Where an ind1Qment charges a man 
2 bare omiſſion, as the not ſe- 
ie ſuch à ditch, no time 292 be 
þ 35%? 
The year of the king * diſ- 
kd with if the very year be other- 
bluſkciently ſewn 335 f. 80 | 
miffake in yot laying an offence 
he very ſame day on which it 18 
rards proved on the trial, is not 
mal upon evidence 335 f. 81 
Ju indictment charge a man with 
ng done ſuch a nuſance on ſuch a 
jad year, &c, and on divers other 
it is void only as to the fac on 
> days which are uncertginly al- 
(40h | 5 3 
indictment charging a man Fc 
y with ſeveral — at ſeveral 
„ without laying any one of them 
certain day, is void _ ibid. 
particular reaſon of this rule in 
Mon Je | (N) 14 
| convition of deer-ſtealing, ſetting 


lle. is ſufficient - - | 
WY THE INDICTMENT MUST 
"THE PLACE. 336. 83 


ah inditment can be ga: | without 
dl Flily ſhewing ſome place wherein 
ence was committed, which muſt 


to be within the juriſdiction of 
ſrt, and be free from all repug- 
Wances of repugnance in alledging 
lere is no need, in an indictment 
laute ſetting forth the deſcrip 

dich brings the def-ndant wich- 
& purview of it, to ſet forth any 
Fvhere thoſe things happened 

I . 336, 337 
ere a ſtatute makes it high treaſon 


e fame ee ct as if the year and day 


the offence between 8 and 12 5] | 
ibid. 


* 4 "ay 
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in popiſh orders, to come into or remain 
in the kingc 

in the indictment where he was born 
Page 337 


Page 335 ſ, 78 18 3 A. miſtake of the place in which the 


offence is laid will not be material u 
on not guilty, if the fact be proved at 
ſpme — place in the ſame 1 £ 
201d. 
184 But if there be no ſuch place with- 
in the county as that laid in the in- 
dictment, all proceſs on ſuch an indict- 
ment is made void by ſtatute ibid. 
185 WHERE AN INDICTMENT 18 
-VIPTIATED BY FALSE hn 
186 An indiftment ſhall not be quaſhed 
for any falſe concord between the /ſub- 
fantive and the adjedive _ ibid. 
187 An indiftment againſt two or more, 


in the ſingular number, is inſuffcient: 


the probable reaſon of it gbid. 
188 Such a defect cannot he amended 


ibid. 


61189 Where un indictment lays the fact in 


the plural number againſt two, and it 


H 
199 The word — 


is not fatal 8 fre 


Engliſh, was void by 36 Edw. 3, c. 15, 
But by 4 Geo. 2. c. 26 & 6 Geo. 2. c. 
14. all proceedings ſhall now be in 
Engliſh, &c, except terms of art, &c. 
339 341 

Latin would have vitiated an indictmen: 
193 Nothing that can be rejected as ſur- 
plus and immaterial ſhall vitiate an 
indictment F | | 
' adjudged immaterial  . - 
95. Unaert 
en agjudged immateriall 2647, 
196 Where a whole word was omitted in 
' reciting an indictment, the omilFon 
was heid not material ibid. 
197 The rule is, zbbere the omi ßen or 
addition of 4 letter Goes net change the 


340 (N) 


* 


Kiln born within the realm, and 


9 vw erd fo as to make. it anctber ward, 
the variance is not material bio 


19³ But 


the te is no need to ſhew 


laying the fact charged againſt them 5 


is found ville vera as to one only, it is 
ſelvet inſtead of ſalea: 

e e ha, * 
191 Formerly an indictment, wholly in 


192 Inſtances where 2 Word which is not 


194 Keceivd inſtead of received has been 


'Y inſtead. | of znderitcau has 
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342 
'205 Keeping a bawdy-houſe, unlawful 


A TaBLE or Patek MaTTERS, 


197 But if the miſrecited words is in i — 
telf @ word, though not intelligible} , 


with the context, as air“ for“ heir,” 
there the variance is fatal Page 349 (N) 
199 What faults, while indictments were 
in Latin, were holpen by an Anglice 


340 f. 88 to 342] 


200 WHERE THE OFFENCE IN- 
DICTED MAY BE LAID JOINTLY, 
AND WHERE SEVERALLY 342f, 89 

201 If an offence who'ly ariſe from any 
ſuch joint act, which in itſelf is crimi- 
nal without regard to any particular 
perſonal default in the defendant, the 
indictment may either charge the de- 


fendants jointly and ſeverally, or joint- 


342 1. 89 
202 Inſtances in which indictments may 


Ly only 


be joint or ſeveral - ibid. 
203 Though the words of an indictmenc 


parport only a joint charge, yet ſome 


of the defendants may be acquitted and 
others convicted ; for the law looks on 


the charge as ſeveral againſt each ibid. 


204 But where the ottence doth not 
wholly ariſe from the joint act of all the 


- defendants, but from ſuch act joined| 


with {ome perſonal and particular de- 
fect or omiſſion of each, without which 
it would be no offence, the indictment 
muſt charge them ſeverally and not 


Jointly 


hunting deer, maintenance, or extor- 
tion, may be laid either jointly and 
ſeverally, or jointly only ibid, 
206 Following a joint trade againſt 8 
Eliz. or for not repairing a ſtreet, mu 
be ſeveral 1b1d. 2 
207 Severa: defendants cannot be joined 
in perjury ;, but two may be joined in 
an ailauit, and in a libel ' (N) 15 


indictment - 343. 
209 One indictment againſt two juſtices 
for not enquiring of a riot, or againſt 
two perſons for ſpeaking the ſame 
wordy, may be maintained Page 343 
210 Quere, if one indictnent can be 
againſt ſeveral ſor ha ing inmates in 
their houſes, or for 3 a day of 
fat Ting ibid. 


208 Quere, in what caſes ſeveral offences 
of eta perſons may be Joined in one | 


%. 


ARMIS” ARE NECESSARY Pg ſo diſoon 


ion is 
212 Whether the words “ coura 4 
he neceſſary bit a mere 
213 No indictment or fame giminal x 
good, —_ it expreſsly ſupp, yany time 
offence to have been done azo ever. 
peace of the king in whoſe reiz nal info! 
committed | thereon, 
214 But an information for intru in paper 
other wrong of a civil nature Md 7uere 
the king, does not require the b amende. 
contra pacem time be fo 
215 In what manner an indictm bill of in 
erecting a weir, done in one rei ¶Nnay be a: 
be made good in another reign; Nonſent of 
216 It ſeems that the werds car ror 
nam et digmtatem regis are not as TAT. 
ly n in an indictment 3 irre is no 
217 Quere, if the words in. c latute up 
| regis are necet{ary z ucded; f 
218 It ſeems the word illicit 18 N ci to no 
abſolutely neceſſary, in an ind Il ſtatutes 
at common law, eſpecially for ded, the c. 
but where a ſtatute uſes the noſt for th 
lawfully, the indictment. on Wi 
uſe the word zllicite or ſom Ar 11 
tantamount 348 
219 WHETHER A DEFECT a proſecu! 
DICTMENTBEAMENDABLE a public, 
220 No criminal proſecution ifm a ſu 
the benefit of any of the ſta e nr | 
amendment; and therefore all Wunditment 
ment which can be made mulfſſdinces giv 
the common law _ n the ſtatute 
221 Generally, an indictment os founded 
from an interior court can in 
be amended the _ 
222 But the body of an indici having 
moved from London may be ai 's fully « 6 
becauſe the tenor only is remoſi N are reci; 
223 Quere, if in either caſe a Is, which a 
ment can be made when the , or muc 
fled Wing ſuch 
224 The caption 9 of an indict kmeanoche 
any place may, upon motio ces in illi 
mended, fo as to make it . advantage: 
the original record, during t 02 private 


which it came in; but not in 

quent term 

225 And quere if it can be amet 
it 18 filed 

226 The want of continuances! 
of attainder of felony cannot! 


hich private 
Wo 


Amiſtecital 


th the pariia 
Fed was | 


Ment ; inſtanc 


211 WutrTHEeR THE WorDS C VII EI 


| 


ed 


ion is amendable without con- 
Page 348 


ciminal proſecution may be amend- 
pany time "4 ibid. 
| is every day's practice to amend 


| thereon, by rule of court, while 


Ind quere if the record may not 
h amended hy the paper book at 
ime befor» judgmert ibid. 
bill of indictment as to matter of 
may be amended by the court with 
conſent 7 the grand jury 348 f. 98 
ür FORM OP INDICTMENT 
IWSTATUTE - -348 f. 99 


ſatute upon which a proſecution 
junded z for the judges are bound 
ei to notice. it; and if there he 
nl ſtatutes on which the offence is 
ded, the court will take that which 
noſt for the king's advantage 349 
| | ſ. 100 
WHAT MISRECITALS ARE PA- 
L x 349 L 10 1 
Ia proſecutor take upon him to re- 
2 public ſtatute, and materially 
from a ſubſtantial part, and con- 
contra formam ſiatuti, he vitiates 
amen t 1 ibid. 
ſtances given in which a variance 
n the ſtatute on which the proſecu- 
is founded <#tates the indictment 


it the omiſſion of a ſynonimous 
„ having no other meaning than 
is fully expreſſed in the words 
1 are recited z or the joining of 
I, which are either wholly ſyno- 
hu, or much of the ſame ſenſe, as 
Wing ſuch things as generally in- 
Kone another, are notfatal 3501. 102 
Mancesinilluſtrationofthis rule 2820. 
lo advantage can be taken of any 
fa private ſtatute, without ſhew- 
ch private ſtatute in a proper 
Wo 350 f. 103 
Aniſrecital of the place or time at 
the parliament in which the ſta- 


4 


A TABIE O PRINCIPAL MarrERs. 


Jo diſcontinuance in any criminal 241 A repugnancy alſo in ſetting forth 


re is no neceſſity to recite a pab-| 


349, 350 


the time when the parliament was 


i holden is fatal Pee 35 
u a mere miſpriſion in Joining iſſue 242 It ſeems that the admiſſion of the 


party with reſpect to the | miſrecited 
ſtatute will not make good the indict- 
ment 201d. 


nal informations, and the plead-|243 Whether the miſrecital of the title 


of a ſtatute be futal 351 f. 105 


$1n paper ibid. 244 A variance in reciting a Yatute to 


commence after the making, where the 
ſtatute is expreſs that it ſhall conimence 
after the ſeſſions, is fatal 351 f. 106 
245 Sed quere, if a variance, no way al- 
tering the ſenſe of the ſtatute does any 


kurt | ibid. 
246 A variance from an immaterial part 
of a ſtatute does no hurt 352 


247. If a recital vary only in ſuch a part 
of the deſcription of the offence as 1s 
put into the ſtatute only by way of 
flouriſh et ex abundami and makes no 
neceſiary ingredient in the offence pro- 
hibited, nor needs any proof, it is not 
fatal 1 u | ibid. 
243 A miſrecital of the preamble of a 
ſtatute is not material where the ſub- 
ſtantial part of the purview is well re- 
cited 352 f. 107 
249 The court has not been ſo ſtrict in 
recitals as formerly, and if an indict- 
ment fully recite a ſtatute ſo far as it 
concerns the indictment, a miſpriſion in 
what. concerns other matters has been 
helped by the ſeveral authorities 353 
250 A total omiſſion of the clauſe of a 
ſtatute which ordains what the party 


exceptions to this rule 353 f. 109 
251 How FAR THE OFFENCE MUST 
BE BROUGHT WITHIN THE VERY 
wORDSOF THESTATUTE 354 1.110 
252 Unleſs the ſtatute be recited, neither 
the words contra fermam flatuti, nor 
any periphraſis, intendment, or conclu- 
fion, will make good an indictment 
which does not bring the offence with- 
in all the material words of the ſtatute 

| 354 f. 10 

253 Every indictment muſt bring the de- 
tendant within all the de ſcriptions men- 
tioned in the body of the act, except 


iced was holden, vitiates the in- 
Ment * ing. 8 2 
ent: inſtances gi ven 350,351 


they are ſuch as carry with them the 
bare denial of a matter, the affirmation 
| whereot 


ſhall forfeit does no hurt. Sed wide 
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A TABLE or Pamxerart Marta. 
© whereof is a, proper and natural plea, but may oblige the party to 


IN FC 


| for the defendant : this rule ilhuffrated] o& 4% 
| Dao are 385 f. 112j267 In heinous offences the co ; 
254 In deſeribing the defendant? there is} not quaſh the indi&ment ; nei mation 
no need to ſet forth the place where} they if the recognizatice or ce þ ſuit of th 
3 the thing happened which brought him] is forfeited + | 
within the deſcriptinn © ibia}268 The diſference between quilt OAT 


oN ATT 
ILL LIE 
wormattons- 


255 In deſcribing the defendant, it is ſuf - arreſting the judgment 
| ficient to ſay that be, exifens ſo and ſo 269 On the part of a proſecuts 
E | did the fact ibid.] the court will ſee that no miſc 


| 256 There is no need to alledge in an} ſues 5 and will impoſe terms PP" e, 
| _ "indiQment, char the defendant is not} they quaſh an indictment ſelf, or t. 
. within the benefit of the 'proviſoes ofÞ270 Where the objection to the ned 
1 a ſtatute whereon it is founded 335 f.] ment is, that the court befor mation v 
Z 11717 113 it was taken had not juriſchch puter, unle 
257 But a comdicn on a penal ftatutef court will not put the party t kladed = 
| ought expteſsly to ſhew that the de- murrer, but will quaſh 0 informatic 
3 defendant is not within any of its pro-[27 By 7 Will. 3. c. 23. no ind ne, or for 
= © 'wiſoes > the reaſon of this rule ibid.] for high — &e, &c. f 
$3 258 Ifa ſtatute whereon an indiment is} quaſhed on motion of the priſor ur OUG 
grounded be particularly recited, the Hae evidence given thereon ien In 
'1' general concluſion contra formam flatu- court, &c. &. % en 
, after the allegation of the fact, 272 And no exception can be ti lament, « 
will ſupply an omiſſion in it of a cir-| this act after plea pleaded 36% by che 
, q ce mentioned in the ſtatute, 273 Quere, Whether the court wii ation 1s 
which would be fatal without ſuch re-] an information = 360 bo e. 
cCital and concluſion 356274 What may be pleaded to an utſoever C 
[i 259 But the want of a certain de ſcription ment, and in what manner 360 Itment, t! 
= - of time or place, or things or perſons 275 The defendant may plead at n informa; 
1q 1 *. eee n ane i crime. 
. .._»» Concerned, or of the concluſion contra} in abatement to a felony, and all m 
| -';pacem:, or an expreſs and direct allega- over in bar, and alſo take the the one, a. 
Þ tion of the fact itſelf, cannot be fup-f - ine e e bee 
i + plied; ibi 276 Whether it is a good plea t 
260 An indictment grounded on A ſtatut dictment that another ts depenc eption as 
which will not maintain it, may beg | ch. 7 
made good as an indictment at com-|277 What is the proper proceſs oF; * & 5 VN 
mon la- 356 f. 115 formation (Vide Proceſs) ker of the 
261 How far it is neceſſary for an india-|. Wb « 4 tout the en 
ment on a ſtatute to conclude camra} ff intim 
47 farmam flatuti 8 1 56 to 358 | £6 N F A M V. Non, untill 


e from thi 
ed with. e 
e recognt2 


2632 What ought to be the form of the , ig tg in 
caption of an indictment ¶ Vide Caption )|1 Where it diſables a man to be 2 


b 358 to 363 or juror (Vide Evidence. ag 
263 Upon what ef, and within wha tft 5 2 ce fc 
time after the offence, an indiftment}z- How far infamy is deed i 0 3s 215 
1 Vie Pardon) © 5 e defend 
E | „ 3 FE 4.4 al to iſſue, 
11 #19 . a FMCure a 
INFANT .—/ide Appeal No. eber 
fi 99. 261. Approver No: 6. 8. ag; SE 
Challenge, Ewiaences Arreſts proſetui 
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INFORMATION. | 


mati ons are of two kinds, wiz. at 
| ſuit of the king and QUI TAM © 

: Page 368 ch. 26 
WHAT CASES AN INFORMA- 
100 AT THE SUIT OP THE KING 
ILL LIE =" 369 f. 1 
formations will lie for offences of 2 
lie nature, done either to the king 


ted ibid. 
firmation will lie for affences againſt 
utes, unleſs expreſsly or 1pliedly 
daded ; nt MET. 
biaformation will lie for any capital 
ne; or for miſprifion of treaſon 
6478: or 3 
HAT OUGHT TO BE THE FORM 
such INFORMAT1ION 369 f. 4 
lomation is in every reſpect like 
ietment, only that indictment is 


lrmation 18 only the allegation of the | 
cer who exhibits it 370 
ſatſoever certainty is requiſite in an 
Itment, the ſame is alſo neceſſary 
u information; the material parts 
the crime muſt be preciſely found 
the one, and alledged in the other, 
I not by way of argument or re- 
reption as to an information for 
Fury | ibid. 
48 5 Will. & Mary, c. 18. the 
ler of the crown office ſhall not, 
tout the expreſs order of the court, 
ny information, nor iſſue proceſs 
Kon, untill he has taken a recogni- 
t from the proſecutor in 20l. to 
ted with effect, &c. 370, 371 


We recognizance ſhall be fiied in the 


WD: es 371 
tte defendant to ſuch information 
u to iſſue, and the proſecutor thall 


A Tavit or Parxeirat MATT TAS. 


h af, or to a fubjeQ. Inftanees enu- 


d'by the oaths of 12 men, and 


M-office for the purpoſe cf public 


ocure a trial at his own coſts] 


E -\ 


* - 


open court, certify on the record that 
there was reaſonable cauſe to bring the 
information Page 371 
13 If the informer ſhall not, within three 
months after taxation and demand, pay 
the coſts, the defendant ſhall have the 
benefit of his recognizance to compel. 
bim 85 | bd. 
14 But nothing in this act ſhall extend 
to any other informations than thoſe 
filed by the maſter of the crown office : 
therefore informations by the attorzey- 
general remain as at common law 


is This ſtatute extends to informations 


in the nature of quo cuarramo 372 
16 The form of granting informations 


17 A variety of inſtances enumerated in 
which the king's bench have granted 
and refuſed informations 372, 373 (N) 
18 Cauſes for which the court will refuſe 
an informatipn que warrauts:  (Fide 
f no 7h nt araig 
19 The party may move the court to ſet 
aſide proce fs iſſued againſt him, pre- 
vious to a recognizance having been 
given by the informer; .- © 374 f 10 
20 WHekE THE DEFENDANTS 
„ SHALL HAVE cosrSs 3741 
21 If the information be tried at bar, the 
defendant can have no coſts within this 
ſtatute 374 f. 11 
22 Of ſeferat defendants, if ſome be- 
found guilty, thoſe who are acquitted 
cannot have coſts within this ſtatute 
| | 374 f. 12 

23 The kinz's bench is bound of right, 
in every caſe within the ſtatute wide 
ſubra No. 12.) to award the defendant 
his coſts, whether the acquittal be upon 
the merits, or only upon a ſlip: of form, 
and howſoever notorious the oſſence 
may bet e506 | oor) e eg 


FS F ; » A 2 P * 5 f 
Or InrormaTtons Quo Warxan- 
N , TO. AHH 244% 


n a year..after iſſue joined; or if 
\ 0 be given for the defendant; or 
a ge be entered, the king's 
uu ſtall award the defendant his 
h uuleſs the judge, at the trial, in 


24 By 9 Ann. c. 20. the proper officer 
of the king's bench, the ſeſſions - 
counties paiatinc, and the grand F1- 
ſions of Vales, may withleaye of the 
ſaid courts file one or mere informa” 
ti ons, in the nature of guo GY 


245-332 66 
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A TanLs. or PrINetPar. MATTERS, 
at the relation of any perſon, againſt 


thoſe who ſhall uſurp or intrude into 
any corporate franchiſe Page 375 f. 14 
25 The perion defiring to inform ſhall 
be named to be the relator in the infor- 
mation, &c, : ibid. 


26 If it ſhall appear to the faid courts] 


that the ſeveral rights of divers perſons 


may properly be determined by one 


information,. one information may be 
granted againit them 1 il. 


27 The defendant ſhall appear and plead] 
the ſame term in which the informati-| ' 


on is filed, unleſs further time is allow- 
ed by the court e 4 
28 The proſecutor of ſuch information 
qzo warrants ſhall proceed with as 

much convenient ſpeed as may be 
379 376 


29 If the defendants on any ſuch informa-[4o It is ſettled that after twenty 


ation ſhall be found guilfy, + the, court 
may give judgment of ox/fer, and fine 
for the uſurpation, and alſo that the 
relator ſhall recover his coſts 376 
30 And if a verdict ſhall be given for the 
- defendant by the court, he ſhall recover 
his coſts. of the proſecution againſt the 
relator by ca. ſa. . fi. fa. or =o 
A | | + ah 


'31 The ſtatute forthe amendment of the 


law, and all the ſtatutes of 7esfazls, ſhall 
- extend to informations in the nature of 
a quo warrants 376 f. 16 
32 An information will not lie upon 
. . this ſtatute againſt a corporation as a 
body, but only againſt individuals 
uſurping corporate franchiſes 


, 375. N. in margin 

33 An information 
a a body mult be by the attorney-ge- 
34 Quere, whether the king's bench can 
grant an information quo Wvarranto at the 
relation of a private perſon, for uſurp- 
ing a market on the crown iid. 
35 After the rules are made abſolute 
againſt - divers. defendants, the court 
may direct that there ſhall be only one 
information againſt all . ibid. 
55 If the defendant againſt whom a rule 
hr an information is granted can ſhew 
toche court, that the queſtion has been 


againſt a corporation 


ibid. 


* 


already determined on nandummt ted. 
8 » . 1 1 
court will refuſe the infor ation Lnce ha 
. 373 
37 So alſo the court will refuſe tel ne cou 
formation, if the franchiſe ons Ns 
have been acquiefced in without Me corp 
pute: or that it depended on Wh is cha 
right of thoſe who vated for the . 
fendant; or that it no way con n what ! 
the public; or that the electiou to take | 
- which he claims is agreeal le to & ns felon 
ter; or that he has never atcd und bether: 
38 Three yearg and a half acquieſcen 
no bar to an information quo wary 
5 | N, in | 
39 If the law is unſettled upon the ma 
in diſpute, the court will grant inf AT 
ation mill not li 
. N the who! 
unimpeachedl poſſeſſion of a corp freely giv 
franchiſe, no rule ought to be gr © 
- to ſhew by what right the poſſi ere a penz 
holds it 3 N [07 one n 
41 Within twenty years, the grantinu lan 
information will depend on thei 
ticular circumſtances of cach ci Nee a ſtatu 
42 A great length of qui t enjo . 2 
though ſomewhat ſhort of twenty In, and c. 
onght to weigh with the difcrtih orieveg 
the court | | 
43 Ten years quiet poſſeſſion of a erer the 
rate franchiſe is not a ſuffcient Win on a 
ment to prevent an information opinions 
44 No rule has been laid down re{pt WOught 127 
informations qro. wwerrante, whe ought” to 
enjoyment has been 1-15 than Non or act 
years _ els n 
45 The king's bench, haz r-fuſed: "WP 
formation qo 4: arvants, after , if it be n 
poſſeſſion of the franchiſc for fi h ,. vs 
years | reed not re 
46 it is not ſettled how far a den by are grou 
title to a corporate franchiſe Emiſtecitg 
impeached by infcr,nauon 59 f /.,; TI 
to, when the original poſſeſſ 12 
of it undiſputed er it is n 
47 Quere, if the rights of UH in the bo 
ſeſſed ge jacts of che franchiſe, e Indi | 
impeached in 10 warrants 2800 : ” 
elected : ie i 


48 An information que uαννjνu 


{ice had never been tried 

6 Page 374 (N) 4 
The court will refuſe an information 
ucrranto, where it is in the power 
oe corporation to remove the officer 
jo is charged with uſurping the office 

5 „ 374 (N) ; 
h what manner juſtices of the peace 
to take the information of thoſe who 
ng felons before them 184 
bether an information can be quaſh- 


c. 25. f. 149 


IFORMATION QUI TAM. 


WHAT CASES IT WILL LIE 377 
ill not lie on any penal ſtatute, un- 
the whole or part of the penalty be 
jiefsly given to him who will ſue for 
_ "15 Panty 
ere a penalty is given to an inform- 
[wy one may ſue for it, and lay his 
ave tam pro domino rege quam pro 
1 377 f. 17 
re a ſtatute prohthits or commands 
ing, the doing or omiſſion where- 
kan immediate damage to the 
u and concerns the public, the 
h grieved may ſue tam pro domino, 
| ibid. 

krever the king is to have a fine on 
Kion on a ſtatute, there are con- 
ſopinions whether the action may 
wught tam pro domino, &c. ibid. 
kt ought” to be the form of an in- 


e is no need to conclude contra 


d 4 = 201d. 
fit be neceſſary to conclude in 
f Mum regis : ibid. 


need not recite the ſtatute where- 
ey are grounded ibid. 
rt miſrecitals of ſuch ſtatute will 
Rl (vide Indictment, Ne. 234) 
=. — 349- 376 
ar it is neceſſary to bring the 
Mithin the very words of the ſta⸗ 
(tide Indictment, No, 251) 


A TABIE os Principal MaTTERS. 


anted, becauſe the queſtion of non re- 13 In what caſes one may have judgment 


— 


2 


* 


on a ſtatute, in an action brought at 
common law Page 356 
14 If an information contain ſeveral of- 
laid as to ſome only, the informer may 
have judgment for ſo much as is well 
laid; inſtances given 378 f. 19 
15 If the whole time that the defendant 
hath offended be expreſſed inconſiſtent- 
ly, the whole is repugnant and void 
3 180 | „ 
16 An informer on à qui lam ſtatute may 
have a writ againſt the defendant, ei- 
ther quas ets debit, &. or quas ei debet, 
which is good, in the declaration, in 
the name of the plaintiff only 
| 399 fi20 
17 Quere, if the writ or count need ex- 
preſs that She action was brought for the 
king as well as the party ibid. 
18 But every information muſt be in this 
form, that the informer tam bro domino 
rege quam pro ſeipſo ſequitur, even where 
the ſtatute gives one third of the penal- 
ty to a third perſon ibid. 
19 How the form of the information ſhall 
be in ſuch caſe ibid, 
20 It is ſafeſt for every information or 
action ui iam to demand the very ſum 
due to the informer, and neither more 
nor leſs _ 01.21 
21 If an action on a ſtatute demand the 
whole forfeiture for the informer, where 
the ſtatute gives part of it to the king, 
i is inſufficient—Sed quere, if it is not 
good for the part due to the king 380 


þ 


ion or action qui tam 378 f. 18022 Quere, if where the quantum of for- 


feiture depends, on the finding of the 
jury, a blaut may be left for the ſum 
| | ibid. 
23 A popular action may conclude ad 
grade damnum, without adding of the 
plaintiff ibid. 
24 By 18 Eliz. c.5. © no perſon ſhall be 
ſued upon a penal ftatute, but by way 
of information or original aQion”—it 
ſuch ſtatute inflict a penalty generally 
: 380 f. 22 


25 But former ſtatutes, which expreſsly 


give a recovery by bill, plaint, &c. are 


f . Ne 354. 378 
it is neceſſary to conclude 
21 Aatuti 356 to 358 


not withinthe exception of this act; the 
reaſon of it ibid, 
3 E 26 No 


fences againſt a ſtatute, and be well 
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26 No ſuit by bill or plaint, by a party 
grieved, ſuing upon a clauſe impliedly 
relating to himſelf only, is within the 
18 Eliz. c. 5 Page 381 

27 But where the party particularly 
grieved ſues for a forfeiture generally 

limited to any who will ſue for it, 
he 13 asmuch within the reſtraint of the 
ſtatute, as if he were not the party 
grieved | ibid 

28 In an action on a ſtatute againſt an of- 
ficer for not qualifying, it is ſafeſt to 
ſhers when the defendant was admitted 
to his office; that he neglected to qua- 

lify in time; and that he exerciſed the 

offce after the neglect 381 f. 23 

29 The fact is ſufficiently alledged after a 
quod cum in a qui tam action, but not in 
an information 381 . 25 

30 Where a ſtatute appornts that a penal- 
ty ſhall be recovered in any of the 

' king's. courts of record, the offence 
may be indicted before juſtices of yer 
and terminer „„ 

31 Where a ſtatute limits ſuits by an in- 

former qui tam to other courts, yet any 
one may, by conſtruction of law, ex- 
hibit an information in the exchequer 
for the whole penalty for the uſe of 
the king | ibid. 

32 In WHAT county a QUI TAM 
ACTION OR INFORMATION MAY 
BE BROUGHT „ 8314.0 

33 By 31 Eliz. c. 5. the ſuits by com- 
mon informers on any penal ſtatute ſhal] 
lay the offence in any other county but 
where the matter alledged was in truth 
done, which fact may be traverſed by 
the defendant | 381, 382 

34 Suits for champerty, buying of titles, 
extoriion, the king's cuſtoms, &c. or 
uſury, or foreſtalling, &c. are excepted 
from the reſtraints of the act ibid. 

35 All ſuits for unlawful games, for not 
having bows and arrows, for uſing a 
trade contrary to 5 Eliz. ſhall be ſued 
in the general quarter ſeſſions or aſ- 
ſizes of the ſame county where the of- 


bs 


wrong county (wide ſupra, No, 
by way of plea Page 382 
37 The ſaid clauſe extends not to an 

by a party grieved, or by the atto 
general N 382 
38 The clauſe (wide ſupra, Mo. 


reſtrains not an information in 


All notwit 


The 21 
the courts 
ber offen 
before | 


king's bench or exchequer; fo par 
offence happening in the ſame ce, bene 
where theſe courts are ſitting may be ; 
the prerogative of theſe courts i. > 

not be reſtrained-without expreſs 1 3 of 

33208. 

39 By 21 Jac. 1. c. 4. ſuits for of 1 Tm 
againft any penal ſtatute by a co 7 
informer, ſhall be commenced The want e 
tion, bill, plaint, information, . Ne 
dictment, before juſtices of a/fz; 3 EE 
prius, oyer and terminer, and gal 1 to 


livery or before juſtices of the 


fence ſhall be committed, &c. &c. 
; F 382, 1.27 
36 The defendant can only take advan- 


tage of the offence being laid in a 


in every county of England and Willi. d. 3. 
wh the el al be comm 3 
only at the choice of the partie 22 
ſhall commence the ſuit, &c. 11 7 1 ” 
8 

40 The ſame proceſs ſhall be Rs. 3 5 
every popular action commence 9 31 Eli 
cording to this act, as in an adi 8 Bei 
treſpaſs wi et armis at common li forfei Ku _ 

41 And all other informations, 6 — | 
ther by the attorney-general or: | ” 
ficer, or by a common. info nnd a1 _ 
other perſon, ſhall be void A Gatute 6 

42 If on the general iſſue the off d to wat, 
not proved in the fame coun fall pr | 
defendant ſhall not be found gui 2 1 

; 2 E there 

43 No information ſhall be filed u an = 
relater hath made oath that the WW, be ow 
was not committed in any = 1 18 Eli: 

44 No information, qui tam, Kc . _ 4 ! 
brought in Weſtminſter hall on , ee 
nal ſtatute made before 21 be ſued i 
which the offender may be profil 2 Jus , 
in the country, unleſs comm! 3 T 
the county where the court (hal "a 4 , 
| "2 ba 

45 Where a ſubſequent ſtatute gi by 10 
medy in any court of record ge precedin | 
the informer may ſue in Weld, cgence 5 


ul notwithſtanding 21 Jac. 1. 


The 21 Jac. gives no juriſdiction t 
e courts therein mentioned over any 
err offences, where they had none 
Wlefore = 384 f. 36 
The 21 Jac. 1 does not hinder the 
enoval of any indictment into the 
Ing's bench by certiorari, after which 
may be either tried there or at 17 
8 384 f. 37 
uit of error alſo lies from the 
ugs bench to the exchequer cham- 
* in a 3 tum action of debt 

385 (N) in marg. 
The want of the informer's oath (Vide 


dings erroneous; but the court may 
moved to ſet the proceſs aſide 

385 f. 38 
No ſuit 5 4 party grieved is within 
e reſtraint of the 21 Jac. 1. c. 4. 
Fide ſupra, No 38.) 385 f. 39 
WITHIN WHAT TIME SUCH IN- 
MATION, &c. MUST BE 
UGH T " 385 ſ. 40 
Y 31 Eliz. c. 5. all informations, 
* Kc. upon any penal ſtatute, where 
t forfeiture is limitted to the queen 
ly ſhall be brought within two years 
r the offence is committed 


385 f. 41 


ted to the queen, and to any other 
lt ſhall proſecute, ſhall be brought 
ſuch proſecutor within one year, and 


year ended, ibid. 
J 18 Eliz. c. 5. upon exhibiting an 
mation on a penal ſtatute, a ſpecial 


„ month, and year, or no proceſs 
ll be ſued on the ſame 356 f. 42 
21 Jac 1. c. 5. no ſuit ſhall be 
ion any penal ſtatute, within the 


lach made oath that the offence was 
Witted within the county within one 
Cprecedin | 359 1. 43 
FU offence prohibited by any penal 


Co 
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57 If a ſuit on a penal ſtatute be brought 


58 If an information qui tam be brought 
informer, but good as to the ki 
59 The party grieved is not within the 


ſupra. Ne. 51. to 55.) but may ſue in 
Wa, No. 42.) will not make the pro- 
60 Suing out a latitat within the year is a 
ſufficient commencement of the ſuit to 


63 Quere, if a ſuit by a common informer 


nd all informations, &c. upon any 
ul ſtatute where the forfeiture is li- 64 and quere, whether the exception of 


the ſaid offences | 
klault thereof the queen may proſe- 65 By 31 Eliz. c. 5. none but the party 
any time within two years alter e ſhall inform, &. upon a penal 


of the queen's courts not to ſue, &c. 
of record ſhall be made of the very. 65 A corporation cannot ſue as a common 


67 The king cannot be nonſuit in any in- 
formation or action wherein he himſelf 
is the ſole plaintiff 
lions of this act, until the infor-|68 Vet an informer gui tam or plaintiff, | 
in 2 popular action, may be nonſuit, 


0: 


| ſtatute be alſo an offence at common 
Page 384 f. 35] law, the proſecution of it at common 
law is no way reſtrained by theſe ſta- 


tutes 


Page 356 f. 44 
after the time limited, the defendant 
need not plead the ftatute, but may 
take advantage of it in the general iſ- 
ſue ge | 356 f. 45 
after the year, it is bad only as to the 
n 
386 ſ. 46 


reſtraint of the above ſtatutes ¶Vide 


the ſame manner as before 386 f. 47 


avoid the limitation of theſe ſtatutes 
387 (N) 14 


61 But if the writ be not ſued out till 


after the year, though by relation it 


awould be within the time, the plaintiff 


ought to be nonſuited ibid. 


62 The real day of ſuing out the writ 


may be ſhewn in the pleadings ibid. 


on a penal ſtatute which firſt gives an 
action to the party grie ved, and, in his 
default, after a certain time to any one 
who will ſue, be within the reſtraint of 
theſe ſtatutes 387 1.49 


certain offences out of the 3: Eliz. c. 5 
(Vide ſupra, No. 32, 33.) do except 
387 f. 50 


atute, if he hath been ordered by any 
388 f. 51 


informer 387 f. 51 N. in marg. 


and thereby determine the ſuit, as well 


for the king as for himſelf hid. 


69 The attorney-general may enter a nei 


3E 2 projequi 


387 f. 2 


N 7 1 n 1 2 5 " ty — So ewes ie ew q — * wx * 
MF 2.3" 73 . K : * 5 
: — — 2 A SP 2 " * — 3 — 1 2 5 
: . 1 8 4 hy * — 2 — n * 
0 — 4 2 Der 8 — * N — 
- Cr Co TY n J 
— — — - —— — — 
. nk ene Ha mens 20> 23709 = 
- —— OO Py — = — — — — . 
. — 7 — { . 
C : — 
2 * ths. of f * 
- 
\ by 


© - — 
— == 
- © 2 Sb oe 


a ' 
W 


A TRIER or PrINcipat MATTERS. 


— - -n — — — — - - — 
— - 3 an — 


preſequi to an) information by che king] to coſts, he ſhall pay them, on a .. 
52 Vow * ** Gay" 3 387 f. 1 dict or nonſuit, to the defendant e 
50 Whether the informer or defendant| CCJ*CCCCC000G00 25 e.200:4 1 for th 
may appear by attorney 387 f. 33082 If judgment mw en pe w TOO 
| 71 By 18 Eliz. c. 5. every informer ſhall] former becauſe the court ad no j de offen 
| exl ib his ſuit in proper perſon, and] diction, or becauſe the ſtatute on wi * 
[ _ purſue the. ſame only by himſelf or his] he ſues is diſcontinued, yet he A miſta 
| aitorney | | 2 388 f. 54] pay coſts within the 18 Eliz. c. 1 
[| 29 Eliz. c. 5. the defendant tp aa 55 3 
—_— fait if bailable by law, or by[83 In an action qui tam on 5 Eliz, 0 "1 4s h 
1 leave of the court, may appear by = the plaintiff ſhall pay coſts | * WW ir 
1 ey at the day and time containe a a | | 
|! 1 firſt . 5 and ſhall not be 84 Quere, if an informer ſhall be oll 5 — 
| urged to perſonal appearance, or to to give ſecurity for coſts on accou „ he ki 
| put in bail to ſuch ſuits 388 f. 880 his poverty . broad. enal ſtat 
| 73 By 31 Eliz, c. 10. this ſhall extend 85 An informer who is gone abroad, re itz 
| > only to ſubjects natural born, and to de- alſo a foreign informer, ſtall be ob nformer a 
1 nizens 5 3288 f. 56 to give ſecurity for coſts king, he ] 
| 74 Cr cosTS ON AN INFORMATION, 86 If a proſecution is brought in afc part of th 
p "nag | 389 ed name, the court will oblige the ei 
| 75 An informer upon a popular ſtatute] proſecutor to give ſecurity i The kir 
10 | ""canin no caſe have coſts, unleſs they 87 The defendant, on motten, mal of the par 
6 | are ry, given him by * * the coſts and the penalty into cou Her the d 
1 e reaſon of this rule 57 . | | 
6 Ber an action on a Natuie, by the 88 The 18 Eliz. c. 5. Vide ſupra, N. 5 file, 
party grieved for a certain penalty given] extends to qui tam ones, HR 
| by a popular ſtatute, is within the ſta-|, as to thoſe who ſue for the whole by fabſeq 
tute of Glouceſter, which gives the de-| nalty 389 . 58 NM. in ſence 
$ mandant lis coſts in all cates where he 89 If a proſecutor does not go on 5 B54 H. 
1 | ſhall recover his damages; and ſuch} he ſhall pay coſts „ ut ſhall b 
| penalty is in lieu of damage i5id.\go If a qui tam informer in a * 
[ | 77 No. coſts ſhall be recovered in an ac-| Hen. 8. c. 13. is nonſuited, t be. which 
BH tion on a ſtatute creating a-new offence,| fendant is intitled to coſts Mb fraud os 
| which gives no certain penalty to the g1 The court will not ſtay Procees ſue with 29 
Wl | party grieved, but only his damages inn a qui tam action, till coſts Na 5 le defenda 
general, &. bid. in a former action, by a di 2 dene 
78 But the jury in uy caſe may give oo tiff againſt the ſame defendant, bull Upon thi 
party a full ſatisfaction by way of da- . # 5 Sh WT er covi 
=_— ! — 4 -" 3 Gi ibid.\g2 If a proſecutor qui lam 1 3 ee 
29 By 18 Elis. c. 5, if an informer on| game does not reply, the def 
: a penal ſtatute ſhall delay his ſuit, or fhall have coſts = aach But the 
| dilcontinue or be nonſuit, or have judg- 93 Whether a defendant in ſuc | in t 
e 
fendant his coſts, charges _ da-/g94 Or pe AN * 8 
nages, &c. 389, 390] ATION QUI TAM 0 The recoj 
30% = on any ſtatute by the party|ggs The defendant muſt Oe * ent be gil 
grieved is within the purview of this| time laid; if he have _ A ut be pl. 
atute; it relates to common informers| ter in juſtification, it mu = 188": plaintiff 
only _ 399 {:59} with certainty but ah? Dead" that it w 
81 But by 23 Hen. 8. c. 15. and 4 Jac.| neral iſſue, he cannot allo p gi feat A rea 
1. c. 3. if the action be tor ſome per- cial plea - ly de * MantifF coul 
ſonal injury, or if the plaintiff is A penal ſuit actually depen a the pener: 
| | nE 


quent proſecution, it being averred to 
te for the ame offence Page 391 f. 63 
lt is no objection to ſucha plea, that 
he offence in the ſubſequent ſuit is laid 
n a di Ferent dag ibid. 
A miſtake of- the day is not material 
in m tel record, if the pri or ſuit ap- 
pear to have been really firſt commen- 
dM 2 ibid. 
Two informations exhibited on the 
ame day may mutually abate each 
other ; for there is no priority ibid. 
p The king may totally bar a ſuit on a 
jenal ſtatute, by a pardon or releaſe 
tefore its commencement; but if the 
nformer actually commence before the 


i 


xt of the penalty, that the king can 
wo way diſcharge it 392 
The king can in no caſe bar the ſuit 
of the party grieved, nor proceed in it 
iter the death of the plaintiff ibid. 
u A conviction or acquittal, or releaſe 
Ima fide, whether by a party grieved 
a common informer, is a good har to 
uy ſubſequent proſecution fre the ſame 
ofence 855 ibid, 
By 4 Hen, 7. c. 20. if any defend- 
ut ſhall be found pleading any reco- 
ſery, &c. or bar to a popular action, 
Ke. which in fact has been obtained 
by fraud or covin, the plaintiff, if he 
ſe with good faith, ſhall recover, and 
le defendant ſhall ſuffer two years im- 
riſonment WF ibid. 
Upon this ſtatute the plaintiff may 
wer covin generally, without ſhew⸗ 
g wherein the covin conſiſted 
393 f. 65 
But the plea muſt ſtate, that the 
Jantiff in the other action had priority 
K ſuit, or on demurrer it will be bad 
393 (N) 21 
d The record of the former recovery 
annot be gi ven in evidence on nil d-bet ; 
muſt be pleaded ſpecially ; and then 
be plaintiff may reply nul tiel record, 
7 that it was a recovery by cevin to 
bert a real proſecutor, which the 
Fant could not be prepared to ſhew 
u the general iſſnre 2514. 


ö 


A Tig or PRIN ID KL Marr xs. 
te pleaded in abatement to a ſubſe- 108 If the defendant pteal nil deber, it 


' 


king, he hath ſuch an intereſt in his 


L 


is ſafeſt to ſay, that he owes nothing to 
the informer nor to the king z the reaſon 
of this eaution Page 393 f. 66 
109 Several defendants cannotplead joint- 
ly guilty, but they ſhould plead ſeve- 
rally, that neither they nor any of them 
are guilty | 3 f. 67 
110 If the offence be alledged from mat- 
ter in pais, the defendant may plead 
that he owes nothing, or that he 1s not 
guHty ; but if it be ki edged from mat- 
ter of record, ſuch a plea is nor good 
. | 75 | \ 4 4 8 
111 If the defendant be within the pro- 
viſo of the ſtatute, he may give it in 
evidence on the general iſſue; but if 
he have matter in diſcharge dependin 
on a ſubſequent ſtatute, fe muſt flea 
it 3 303, 394 
112 But by 21 Jac, 1. c. 4. defendants 
to any ſuit for any offence againſt any 
penal law, may plead the general iſſue, 
and give the ſpecial matter in evidence 


„„ 394 

113 And if the plaintiff ſhall not prove 
the offence to have been committed in 
the county in which it is laid, the de- 
fendant ſhall be found not guilty , 

i 5 4 1.70 

114 Whether the laſt words o She per- 
viſo of this act do not reſtrain the ex- 
ception reſpecting recuſancy, cham- 
perty, &c. to that part of the ſtatute, 
which relates to laying the offence in 
a proper county ” "$047.71 
115 Or THE REPLICATION, 394 f. 72 
116 A replication to a ſpecial plea to an 
information in the courts at Weſtmin- 
ſter, ſhall be made by the attorney-ge- 
neral only mm 
117 Such a replication in a ſuit before 
Juſtices of aſſize, ſhall be made by the 
clerk of the aſſizes only ibid, 
118 A replication to a general ifſue in an 
information qui tam in the king's bench 
or exchequer, may be made in the 
name of the attorney- general only, | 

: 394» 395 

119 In actions qui tam, the replication is 
| to be made by the plaintiff only 395 
120 A demurrer may be made by an in- 


Or THz GENERAL 1SSUB 393 


3% 3 former 


124 Where the king is to have no part 


general require it to be tried at bar, 


127 By 24 Geo. 2. c. 18. every wenire 


; 129 If any offence againſt a penal ſtatute 
be in its nature ſingle, and ſeveral per- 


the reſt acquitted wid 
1.39 Soalſo, if a perſon be charged on a 


pet he may be found guilty as far as 
131 But if the offence conſiſt in making 


two, it muſt be proved as laid; for if 


A Tazrs or PrINciPar MaTTZR8, 
former qui tam, without mentioning the | contracts be not weed as laid, they fl 
121 If the attorney-general Kb | 8 

ply, the informer may make the repli- 132 Where an offence made penal by 
122 The time Which is allowed for al. 


attorney-gencral 


catian himſelf 


ing | VM, in marg. 
123 Or JOINING ISSUE AND TRIAL 
395 1. 73 


of the thing demanded, but only a fine 
or amercement, there is no neceſſity 
either in the iiſue or vemre facias, to 
uſe the words qui tam, prodomino, &c. 


in actions at common law z but it is no 
fault to uſe them 395 f. 73 
125 If the king be to have part of the 
penalty, it is fatal, and not amendable, 
after verdift, not to mention that the 
plaintiff ſues dam pro domino, Cc. in 
the joining of the iſſue, /ed quere, ibid. 
126 By 18 Eliz. c. 5. no jury ſhall be 
compelled to appear at V eſtminſter to 
try any iſſue by a common informer on 
a penal ſtatute committed thirty miles 
from We/tminſter, except the attorney- 


which requeſt ſhall be on the back of 
the aiſtringas 395, 396 


facias upon a penal ſtatute in Weſt- 
minſter, Lancaſter, Cheſter, Durham, 
and Wales, ſhall he awarded of the 
bedy of the proper county where ſuch 
Hue is triable — 390 


138 Or THE VEINDICT IN QUI TAM 


396 1.75 


ſons be jointly charged, yet one of 
them only may be found guilty, and 


ibid. 


nal ſtatute for offending oftener, or 
ina higher degree than can be proved, 


the evidence goes 281d. 


a contract contrary to the ſtatute, as uſu- 
ry, and it be alledged to be made by 


but the party may be ſimply named, as 


fer ma 
court 

43 This 
common 
a partY £ 
uw But it 
4s well as 
penalty 
us It exte 
tutes as t 
was made 
46 It exte 
ſuits in 
ton, as IT 


be taken not to be the ſame 
Page 396 f. 


tute is in its nature ſingle, one fin 
penalty only can be recovered, tho 
ſeveral join in committing it; but i 
be ſeveral, each defendant is liable 
the penalty | 396 (N) 
133 Or JUDGMENT IN QUI TAM 
"ag Ba x": 77527 SOR 
134 Where the ſtatute ordains that 
penalty ſhall be forfeited, one thiri 
the king, one third to the informer, 
one third to the poor, &c, and the 
the offender do not pay, he ſhall 
committed, &c, the judgment may 
general, that the king and the info 
ſhall recover the whole, &c. 
135 But if the judgment on ſuch a ſta 
give the whole to the king, it 1s « 
neous 


| 7 By * 
iſpenſati« 
= &c. 
But thi: 
tom grant 
the forfeiti 
plea plead 


136 If the judgment be one mojety tai The ab 
king, and the other to the infori ¶ compoſitio! 
upon a ſtatute which gives the kinW'erns, 8c, 
whole, it is erroneous only as to An indi, 
latter part . annot be 

$37 it 5 no clauſe at all concen don 
the forfeiture in a conviction on a . What is 
ſtatute, but only a judgment guad brnation / 


'widtus eff, it is ſufficient, for the 
_  feiture is implied 
138 Wherever the act expreſſesthe am 
of the penalty, or leaves it to the 
cretion of the magiſtrate, there m 
a judgment of forfeiture as well 
conviction „ 
139 But where the act inflicts a pe 
in a multiplied value, all the judg 
the court can give is quad convict 
and the new action muſt be broug! 
that judgment for the forfeiture 

140 One who is convicted of a pt 
on a penal ſtatute, cannot be a 
hended on a Sunday for the forfeit 


lt is queſ 
ay proceſs 
u tam info 


V COUE 


GES T » 
Mute, [; 


NQUIS1' 


nquiſition i 
jurors reti 


141 Or COMPOUNDING PENAL 
kular offene 


97 
142 By 18 Eliz. c. 5. no indem 
plaintiff on a penal ſtatute ſhall 
pound with the defendant till afte 5 
2 Ns. 


ſyer made in and with the leave of the 
court | Feage 397, 398 
j This ſtatute extends only to fuits by 
common infarmers, and not to thoſe by 
a party grieved 398 f. 78 
% But it extends to qui tam informers, 
zz well as to thoſe who ſue for the whole 
penalty N NM. in marg. 
It extends, as well to fubſequent ſta- 
tutes as to thoſe in being at the time it 
was made 398 f. 79 
b It extends to the compounding of 
ſuits in court which have no juriſdic- 
ton, as much as to thoſe which 85 

. | #047, 
By 22 Jac. 1. c. 3. all grants and 


utes, &c. &c. are void ibid, 
3 But this ſhall not prevent the courts 
ſom granting leave to compound for 
tie forfeitures on penal ſtatutes, after 
lea pleaded . 398, 399 
The above act ſhall not extend to 
compoſitions for licences to keep ta- 
ſerns, &c. &c. 399 
0 An indictment on a popular ſtatute 
cannot be compounded after convic- 
fon > 7 1. 77. N. in marg, 
x1 What is the proper proceſs on an in- 
mation ¶ Vide Proceſs ) 

| ch. 27 1. 12 to 14 
2 [It is queſtioned whether there can be 
ny proceſs againſt jurors by proviſo in 
wi tam informations 


IN COURT, —Vide Clergy, No. 115 


WEST of OFFICE.—Vide Corener, 
Mute. Inditment, R eftitution. | 


NQUISI TIO N. ide Coroner. 


nquiſition is an accuſation, &c. found 
If Jurors returned to inquire of the par- 
ular offence ouly which is indicted 


299 c. 25 


liſpenſations from the penalties of ſta- 


* 


A TazLz' or PRINcIrAL MATTERS, 


INSUFFICIENT. 


king inſufficient bail 
: Page 142 


For the offence of ta 
ide Bail, 


— 


INTENDMENTr.— id. Appeal, 157. 
Inditment, No. g7 .—V erdict, Ne. 26. 


INTER E ST. oidence. 
INTERROGATORIES.— Attachment. 
JOINDER o CCUNTIES.—Fid- Len- 


Aon, 


Where a trial ſhall be by a jury returned 
from two counties 242. 456, 457. 569. 


IRELAND.—Yide Additior. No. 109. 


[ndi#ment, No, 61. Juſtices of the 
Peace, Mo. 56. 
IRONS, 
Vide Arraignment, No. g, 


1 A gaoler is no way puniſhable for keep- 
ing a debtor in irons 227:1.:32 


574 f. 107 A priſoner ought not to be brought to 


the bar in irons, unleſs there is danger 


of an eſcape 436, 437 


ISSUE.—#id- General Iſſue, Challenge. 


Jurors.— Information Qui tam. 


JUDGE.—Vide Courts. Euidence. Cler- 
O. Attachment, Bail. Oyer and Ter- 
miner. Gadl Delivery, Affize. 


JUDGMENT. — Afjuration, No. 5. 
udgment may be ſaved 
tranſportation,” (Vid: 

' . $34 0 $89 


1 In what caſes 7 
by an award o 
Tranſportation.) 


2 What judgment is good on an action 


or information qui tan. 


"DIATORES VIARUM.—Vide In- 
nent, Ne. 83, Clergy, Mo, 24. 


3 


| 397 
Judgment in high treaſo!, not being 
for counterfeitingthe coitand ſeal, &c, | 

3 E 4 x ſhall. | 


A Tazrx or PRIx 


CIPAL MATTER. 


ſhall not be arreſted for miſ-writing, 15 It ſeems ſettled, that the judgment ert 
miſpelling, or falſe or improper Latin | for treaſon againſt the coin ſhall on; - - 
| 5 ; Page 629| be drawing and hanging without th =. 
4 In the e's bench upon every con-] quartering: the reaſon of it 33 
viction, whether by verdict or confeſ \ _. | Page 630, 63. er 
ſion, the party is to have four days to 16 The judgment ſor PETIT TRE A830 24 f 
move in arreſt of judgment, if there] is, that the priſoner ſhall be drawn t . e 
be ſo many days remaining of the] the place of execution, and there hang . u 
term, if not, then the longeſt time that ed by the neck till he be dead 63¹ .. wy 
| can be had. in the term - 629{417 The judgment aGAiNsT a wow * awar 
z On a conviction of homicide / den- IN ALLCASES OF TREASON is, th The diftin 
| dendo or per inforiunium, no judgment] ſhe ſhall be drawn to the place of e RET 
| at all is we 5 ibid. cution and there burnt 631. ge! 
6 Hale refuſed to hear a motion in arreſt|18 The judgment againſt a MAN O, 10 . 
| of judgment, of a ſcandalous conſpiracy} MAN FOR A CAPITAL PELONY, 12 5 l 
| * Mutes in marg.] to be hanged by the neck till dead 1 1 
7 The court has refuſed to give judg-| which is entered on the roll, S2. = C 
| ment ona miſdemeanor, becauſe there} Call. „„ 4 4 
were not four days left of the term 19 For judgment in the caſe of xvvſ,. WY 
$- gs 7 4 © Netes in marg.| wide Execution. Ns | orgy rf 
8 Or srATED JUDGMENTS, 629 f. 220 The judgment of pain fort et du be ei Jt 
9 The law makes no diſtinction between] upon ſtanding mute 466 8 2 
a peer and a commoner; or between anz 1 Judgment in præmunire 631.9 uf dads 
ordinary caſe and one attended withſz 2 Judgment for MisPRIS1ON' ( 
extraordinary circumſtances ibid. TREASON, is impriſonment. dur R - 8 
10 Judgment for H1GH TREASON not] life, forfeiture of all goods and the pi 
relating to the coin, is, that the pri-] fit of lands during life 6321, ire » 
ſoner ſhall be carried back to the place 23 The judgment againſt a man : / 
from whence he came, and from thence} drawing a ſword on a judge; or ftr 
be drawn to the place of execution, ing in the ſuperior courts, is the ſa? Man hay 
and be there hanged by the neck, cut] as miſpriſion, and that his right he Hthe preci, 
down alive, his entrails burnt before] fhall be cut off 520 632. lit at that 
his face; his head cut off, and his body 24 The judgment for ſtriking in the kin bis bed, 
divided into four quarters to be diſ- palace, reſcuing a priſoner from the Wt ſpall n 
poſed of at the king's pleaſure 630 ſ. 3 perior courts for perjury, or forget tion wh 
11 In the time of Will, Rufus, judgment] the ſtatute, and the villainous judgm | 
was given againſt two convicted of high} in conſpiracy : 632 f. Tat caſes J 
treaſon, that one ſhould have his eyes 25 In what manner judgment for the Meding thei, 
ut out, and the other in crucem tel-| fendant upon an acquittal by verdi ber a ſuit 
Z ' Nete in marg. or upon a plea of pardon, is entereq v luriſdict 
12 The different manner in which the | | 633 .es coſts 


expreſſed by different authors 
a Note in marg. 
13 The proper judgment at common law 
for high treaſon in counterfeiting, &c. 
s to be drawn to the place of execu- 


till he be dead 6301. 4 


4 Judgment for high treaſon is differently; 


tion, and there hanged by the neck 


[ 6 Eliz, { 
Uſvits exter 
riſdiction, 


26 The judgments for crimes of an 
famous nature, againſt the firſt pri 
ples of natural juſtice and com 


honefty, are diſcretionary, and left Won 
great meaſure to the prudence of Kath at ſea, 
court to inflict ſuch corporal punjſſ#Qon be e. 
ment, and alſo ſuch fine and lien Juriſdictio 
| the good behaviour as ſhall appear I offenge ff 
portionate to the enormity of the Wl Coomb? 


ping and ther offences againſt the coin, 
Sc, is no to be drawn, hanged and 
quartered, as for other high treaſons 

TS » . 


14 Sed qure, if the judgment for clip- 


* 
1 
* a 


43 


| 
i} 


27 The judges upon a conviction 


fence 


JUR 


© king gran 


larceny, may in diſcretion award the 


þ 


# 


Auer to the Houſe of correction, or 
ict fine and whipping 

|: Page 512, $13. 033 
The court may aſſeſs a fine, but can-[2 
t award any corporal puniſhment un- 
k the defendant be actually preſent 
court | 633 f. 17 
Where there are ſeveral defendants, 
int award of one fine againſt them 


OI 


I's erroneous 633 f. 18 
The diſtinction between ſſe and ran 
; 633, 634 


| fine is under the power of the court 
nag the term in which it is ſet, not 
war ds 634 f. 20 
pagment of outlawry, (Jie Out- 
15 | 634 f. 21, &c. 
dere never ſhall be two judgments 6 
the ſame offence 633, 634 
ether judgment at common law 
be given on an indictment conclud- 
b contra formam /tatuti Ch, 25 f. 115, 
J 11607 


VA 


UVRISDICTION. 
Juice of Peace. Court. K irg”s 


ench. 


1 man have a houſe which ſtands 
the precincts of two leets, he ſhall 
tat that within the juriſdiction of 
h his bedchamber lies 91 ſ. 12 
wurt ſhall not be preſumed to have 
fiction where it doth not appear 

| | 94 f. 21 
"hat caſes judges are puniſhable for 
ding their juriſdiction 225 
kther a ſuit qu tam in a court which 
0 juriſdiction, makes the informer 
e to coſts 390 f. 60 
16 Eliz. c. 5. for compounding 
ſuits extends to courts which have 
ridiction, as much as if they had 
ton 3981. 79 
eth at ſea, within the admiral's 
Kittion be effected by a cauſe with- 
e juriſdiction of the common law; 
be offenge ſhall be tried by the ad- 
u. Coomb's Caſe. 


JURORS. 


e king grant a ſpecial commiſ- 
ir the trial of indiQments in one 


A Tazrs or Princiear, MaTTzRs. 


county which have been found in an- 
other, yet the trial muſt be by jurors 
of the proper county Poge 26 
What is a proper place from whence a 
wviſne may come ( * 
to 201.) EDEN 265, 266 
FROM WHAT COUNTY THE JURY 
ARE TO BE RETURNED 568 ch. 40 
By the common law, they muſt in all 
caſes be returned from the ſame county 
wherein the fact was committed 
5 568 f. 1 
In murder where the wound is given 
in one county and the death ſhall hap- 
pen in another, the jurors ſhall come 
from the county where the death fhall 
happed 1 155 569 
By 2 Geo, 2. c. 25, where the wound 
is abroad, &c. and the death in Eng- 
land, or e cenverſo, the jury may come 
from the county in which either the 
wound or the death ſhall happen 151d. 
By 33 Hen. 8, c.-23, if treaſon, miſ- 
priſion or murder, be examined by 
three of the privy courcil, and the 
party vehemently ſuſpected, the king 
may grant a ſpecial commiſſion to try 
the offenders by jurors from the county 
named in the commiſſion, notwith- 
ſtanding the fact was committed in a 
different county 


by 1 & 2 Phil, & Mary, c. 10, but as 
to murder and mi ſpriſion of treaſon, it 
ſeems ſtill in force 569 f. 3 


For the trial of treaſons done out of the 


realm, (Vid? Inditment, No. 58.) 
377 
not extend to an acceſſary in murder, 
examined before the council; for murder 
is one offence, and being acceſſary to 
it is another, and the 7. nk ſhall be 
ſtrictly taken : 569 f. 4 


10 The ſtatute 33 Hen. 8. c. 23. doee 


11 If goods are ſtalen in one county and 
carried into another, or if a nuſance be 
done in one county which proves a 


nuſance in another, the jurors may 
come from either af the counties in 
which it is tried 569 1.5 


2 From what county the jurors ſhall come 


in bigamy. ( Indidmeat, No. 48, 49) 
ü $70 


13 For 


ide Appeal, No, 187 


: 569 f. e 
8 This ſtatute as far as it relates to trea- 
ſon done within the realm is repealed 
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73 For felonies in Wales the jurors may 


1-757 A forei 


any precept, by a bare award, The 
24 A jury may be ſo returned before 


A TABLE or PrINCIPAL MarTERS, | 


26 No jury can be returned into 
king's bench from a foreign co 
without proper proceſs under the 
| | Page 572 
27 But quere, if the return for the 


come from the next Engliſh county 


here it may be tried by 26 Hen. 8. 
c. 6. ¶ Indidtment, No. 5 1.) Page 570 


14 For treaſon upon the ſea, or in a fo- 
reign county, or for felomes or piracies 
upon the ſea, ( Indid ment, No. 52 to 
„ „ 
15 From what county the jurors ſhall 
come for the trial of an acceſſary in one 
county to a felony committed in an- 
other. ( Indid ment, No. 62) 570 
16 From what county the jury ſhall be 


returned for the trial of a FOREIGN 
570 f. 6] 


PLEA OE; > 
plea is a plea of iſſuable 
matter alledged in a different county 
from that wherein the party is indicted 
or appealed __ | ibid, 

13 By the common law ſuch pleas 
only be tried by juries returned from 
the counties wherein they are alledged 
| 570 f. 6 


19 If iſſue be joined on ſuch matters be- 


fore a court that has no juriſdiction out 
of the county where it ſits, the proceed- 
ings maſt be remqved by certiorari into 
the king's bench, &c, ibid. 
20 By 23 Hen. 8. c. 14. all foreign pleas 
triable by the county upon indictments 
for petit treaſon, murder, or felony, 
ſhall be tried by jurors from the county 
where the offender is arraigned, in 
vehatever county the matter of the 
plea may be ſuppoſed 570 f. 7 
21 This ſtatute extends neither to indict- 
ments of high treaſon, nor to appeals 
ic ES n ibid. 1, 8 
22 PROCESS AGAINST JURORS 
| | "$91 Oh; 41 
23 Juſtices of gaol-delivery may have a 
panel returned by the ſheriff, without 
reaſon of it "S200; 8 
juſtices of the peace at their ſeſſions ; 
quere, whether this does not rather de- 
pend on practice than on principle 514. 
25, Juſtices of gaol-delivery cannot have 
'a jury by foree of a bare award, but 
they onght to make a particular precept 
to the ſheriff for that purpoſe under 


can 


. | 


— 


of the chief juſtice 
of an indictment, &c. in the 


be made by a bare preceptum of, 


able immediately into the king's 
but for an indictment, &c, remoy 
between the tefle and the return 
29 Juſtices in eyre or a Aa 


for the trial of 
before them + 4200 
30 Juſtices of Her and terminer 
award a venire returnable the ſa 
on which the party is arraigned 


the like unleſs for felony or the 
ner conſent to be tried immedi: 


32 It is ſaid the ſeſſion of the peac 
award proceſs on felony the nex 
after the indi&ment is traverſed. 
| quere, if the party being in gaol 
no difference thu 
33 But it ſeems neceſſary by force 
5 Will, & Mary, c. 24. & 7&8 
c. 32. that every wenre, &c. 
Ar fix days between its ef al 
tum 57 
34 A venire before juſtices of 9 
terminer, returnable at a day ce 
erroneous unleſs the ſeſſion be ad 
ed the ſame day $74 
35 A wenire before juſtices of 9 
terminer may be made returnable 
next aſſizes 8 
36 Quere, if a venire awarded by | 
of oyer, c. returnable at a certal 
need ſhew before what juſtices 1 
turnable . 5 
37 Where ſeveral are arraigned 
indictment and ſeverally ple 
guilty, it is in the election ol tt 
_- fecutor, &c. either to take out) 


their ſeals 572 


* 


ſeveral venires 5 


county where the court fits, may 


28 Proceſs againſt jurors may be te 
for trial, in the county where it fits 


certiorari, there muſt be fifteen 


order a jury to be returned immedi 
a priſoner arrai 


1 Quere, if juſtices of the peace c 
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uud the o 
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i a full j1 
tif pray 
fa tales, th 
be prayer 
capital ca 
If 2 lar er 
Ws the tales 
{ tales de Cl 
) Uncertain 1 
N every ſu 
ell as othe 
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Mer tale; we 
* quaſhing 
panel doth 
laqueſt ſha 


U 


In zn appeal, if one plead not guilty: 
t ee plead a 4 „the — muſt 
te ſeveral venires Page 573 
Where there are three defendants, the 
glzintiff may join two in one and wenire 
pd take out another againſt the third 
| 2 ibid. (N) 
Where the ſame jury is ret 
joint proceſs againſt ſeveral, if a juror 
ke challenged by any one defendant 
E is by heceflary conſequence drawn 
to all the others 573 f. 19 
But where one ju'y 15 jointly return- 
« before Juſtices of gaol-deli very, for 
ke trial of ſeveral defendants, they may 
wer che panel 1 322 5 
If an Wee take out a joint ven 
wanit al 

mrards take out ſeveral ones 574 
If no judgment be given that the ju- 
r who is challenged ſhall be drawn, 
ut only that he ſhall ſtand aſide for a 
ine, he may try thoſe who do not 


Where proceſs may be taken out by 
te defendant in criminal caſes by pro- 
%; that is with a clauſe, that if two 
nts come to the ſheriff he ſhall execute 
of them o] 574 
IS WHAT MANNER A TALES IS 
RANTABLE 575 f. 11 
h an appeal, if a full jury do not ap- 
eu, or ſo many be challenged and 


un the appellant may pray a tales 
zbrd, 
If a full jury do not appear and the 
tiff pray a diſtringas without pray- 
a tales, the court ought to grant it 
be prayer of the defendant ibid. (N) 
(capital caſes a tales may be granted 
It 2 * 2 even and certain number 
i the firſt proceſs z but in all other 
ls the ales muſt be leſs 575 f. 12 
l tales de circumſtantibus, may be of 
) uncertain number ibid. (N) 
at every ſubſequent ales in capital 
ell as other al muſt be for a leſs 
aber than the former, except the 
mer tales were quaſhed 575 1.13 
e quaſhing the array of the princi- 
panel doth not quaſh e tales, but 


urned on a 


the appellees, he cannot af- 


Ktwlly challenge him 573 f. 9 (N)] 57 


kan that ſufficient jurors do not re- 59 


ATARI or Paixcirar MarTERs. 


turned on the 7ales if there be enow, 
and if not others ſhall be added by a 
new tales Page 575 1.14 
52 If all the perſons returned on a habeas 
corpera be challenged and drawn, there 
ſhall not be a Zales, but a new venire 
' facias ſhall be awarded ibid. 
53 If the firſt habeas corpora be quaſhed, 
the tales is qualked with it, and the 
party muſt proceed as if the ve only 
had been returned 575, 576 
54 A tales is net grantable upon the re- 
turn of a wenire, but only upon the re- 
turn of a habeas corpora or diſiringas 
f 576 f. 15 
55 Tbe diſtringas or habeas corpora, with 
a Clauie to add thoſe on the werire is 
the . firſt proceſs againſt a ales, but it 
cannot be granted with a ft prius, 
| _unleſspreviouſly returned 576 f. 16 
56 Whether a ſubſequent tales ſbhall take 
notice of the jurors returned on a for- 
mer tales de circumſtantibus 567 f. 17 
The ſtatutes which authoriſe a tale: 
extend to all capital caſes; but ſuch a 
tales cannot be prayed for the king 
without a warrant from the attorney- 
general, or order of the court 567 f. 18 
58 Tales is not grantable by juſtices of 
gacl delivery, and quere if by oyer and 
terminer; therefore ſuch courts order 
a larger panel, and not à tales. Sed 
quere | 567, 508 
If but one juror appears, and he is 
_ challenged, there may be twelve taleſ- 
men ſworn totry the cauſe, Mete in marp. 
60 By 42 Edw, 3. c. 11, no inqusſt ſhall 
be by writ of % prius, before the 
names of jurors impanelled be returned 
into court 577 1.20 
61 This ſtatute extends as well to crimi- 
ral as to civil cafes and to jurors on 2 
tales as well as to thoſe on the princi- 
pal panel | 577 1.21 
62 But it is the practice of juſtices of 
eyer ard termmer for treaſon to proceed 
on the wenire and not to, award any 
babeas corpora 577 1; 28 
63 By 7 & 8 Will. 3 c. 3. perſons in- 
dicted for high treaſon, &c. ſhall have 
a copy of the panel of the jurors two 
days before the trial 577 . 23 


inqueſt. ſhall be taken of thoſe re- 


64 By 7 Ann. c. 21. a liſt of the jury, 
; mentioning 


u iſi prius 
king, and in caſes where he is a party 


ſpecial warrant, or by the aſſent of the 


74 At common law there was no neceſſi- 
ty that jurors ſhould have any freehold, 


\ 


A TARLE or Parxereat MaTTERS. | 
© mentioning the name and place off to have land ; ſed quere, if by the c. 


abode, ſhall be delivered ten days be- 
fore the trial in the preſence of two 
witneſſes Page 567, 568 
65 The mode of complying with the di- 


rections of this act, is by motion to the 


king's bench for a rule upon the ſheriff 
to deliver to the proſecutor a liſt of 
the jurors he intends to return upon the 
panel 5068 Note in marg. 
66 A tales de circumſtantibus may be 
awarded upon a trial de medietatem lin- 
a | $92 


67 BNE WHAT Court THE Jo- 80 Whether the want of this qualif 


RV IS TO BE RETURNED 578 ch. 42 
68 By the common law it is returnable 
only into the court where the proſecu- 
tion 18 depending . 
69 But the fat. Wee. 2. c. 30. having 
ordained that all pleas of eaſy ex- 
amination ſhall be determined in the 
country by niſi prius, an iſſue joined 


in the king's bench for an offence com- 
+ mitted in a different county may be 


tried in the proper county by writ of 


678 f. 2 
to the 


70 This ſtatute does not exten 
the writ eyght to be granted by his 


_  afttorney-general | 78 f. 3 
71 And the court has refuſed a ui prius 


to the attorney-general, till the king's 


Warrant was procured; becauſe the 

- enſe ſeemed to require great examina- 
tion ö | 

72 How jurors may be challenged on the 

©, -part of the king, and how on the part 
of the priſoner (Vide Challenge) 


e 7 579t0 583 
73 Or THE QUALIFICATION or Ju- 
RORS 68234, 19 


before juſtices in eyre, or in cities or 
burghe | „ 
75 Neither was a freehold to @ certain 
value in any caſe neceſſary 


challenge to a juror in all caſes not 
otherwiſe provided for by ſtatute 54d. 
77 For iſſues are to be returned upon 


4 


578 (N). 


] 


| 


76 The want of a. freehold is a good 


Jurors, which implies that they ought 


und. and 
in a lale 
By 3 G 
vol. a ye: 
nay be pl 
nd ſerve 
By 5 Ge 
dall be hc 
bnal eſtai 
dallengec 
I other 
zone ſhall 
ury for th 
pho are n 
p jurors 11 


mon law the want of it was not a c 
lenge to the favour only Page 583 
78 The uſe of a freehold in his ow 
his wife's right, whether abſolute 
condition, of inheritance, or for lift 
ſufficient if it be in the county, an 
poſſeſſion at the time the juror is ſ 


79 By 21 Edw. 1. c. 38, jurors en 
in cities, burghs, or trading to 
ſhall have tenements of 408. year 

584 


on be a cauſe of challenge 
81 By 2 Hen, 5. c. 3. none ſhal 
upon the inqueſt for the death 
man, &c, unleſs he have land of 
a year clear of all charges: the wa 
this ſhall be good cons of challe 


by 4 Geo. 
ders of | 
id, and ma 
For trials 


82 In capital crimes this ſtatute ei rock 
as well to the collateral iſſue as Mary 
general iſſue 584 h what c: 

83 A ceſtuy que truſt of a freehold oflffndant mu; 
yearly in the ſame county is a e Coron 
tent juror within the ſtatute 5 ow + x 

84 But a feoffee in truſt or a rem rk BY A 

man, &c, is not within the act urs are 

85 This ſtatute is repealed as to tt N non-atte 

EE e a fin 

86 By 23 Hen. 8. c. 13. jurors in lo juror (þ 
boroughs, and towns corporate if could | 
are worth gol. in goods (nal: ed 
be challenged for defect of fi h what c. 
on the trial of murders. and felo lies, and ir 
their ſeſſions or gaol-delivery ec 

: _ Fx; 

87 This act ſhall not extend e for not: 
knight or eſquire dwelling in . cn? alias 
ty, cc. 0 hot ſerve 

88 By 11 Hen. 7. c. 21. and 4: juror r 
c. 3, proviſion is made for the med or att 
fication of jurors in London 5 ao for 

89 By 4 & 5 Will. & Mary, 0. lt at ail, or 

jurors, other than in trials per I: on the cc 
tem lingue, ſhall have rol. 4 KT departur 
above reprizes, of frechold, Co Wing or rec 
or ancient demeſne lands, Or Wer of the 
 &c. &c. in England. In Wale e far jure 
ſuch juror ſhall have Gl. a Jen, ., 

nt ma 


go And any perſon who has 5]. 


* 
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A TarLs or PRINcI AL MATTERS. 


4nd, and 31. in Wales, may be feturned the jury muſt be continued (Vide Di/- 
na tales _ Page 5B6 f. 23 continugnce) Page 4241.95 
By 3 Geo. 2. c. 24. perſons having 106 It is no objection againſt a perſon's 
ul. 2 year in land in poſſeſſion, &c. giving evidence that he is one of the 
nay be put in the freeholders* book, | jurors ; but gere if he ought to go to 
md ſerve on juries as freeholders ibid. His companions afterwards 5 
By 5 Geo. 2. c. 25. jurors in London . 5 
ll be houſeholders, and have a per- 10% A jury ſworn and charged in a ca- 
bnal eſtate of 1001, or they may A cannot be diſcharged till they 
tullenged _ E ibid, ave given their verdict; but in cer- 
| other counties, cities or places, - tain caſes there may be an exception to 
ane ſhall be ſummoned to ſerve any] this general rule 622 1. 1 & Netes 
uy for the trial of any capital offence | | 
pho are not therein qualitied to ſerve j1-U ST. EG: ES; 
p jurors in civil cauſes, and they may | 
e challenged for that cauſe in weir Vide Oyer and Terminer, Courts. Bail. 
bre 586, 587 Proceſs. Cad Delivery, Aſſige. 

by 4 Geo. 2. c. 7. in Middleſex, leaſe- | 
klders of 5 ol. a year may be ſummon-|JUSTICES of the PEACE. — Jide Con- 
ic and may ſerve on juries 687| ſervators, Coroner. Attachment, Se 
For trials in London for high-treaſon| ſions. Eſcape. Conſtables, Eæxamina- 
ery juror ought to have ſuch freehold| gon. Bail. Commitment. Arreſt. 
xcopyhold as required by 4 & 5 Will. | | 
kMary 587 ſ. 241 By 2 Edw. 3. c. 16. it is ordained 
h what caſes a jury acquitting a de-| that in every county, good and lawful 
kndant muſt find who did the fact men, &c. ſhall be afligned to keep the 
Vide Coroner) $1] peace 45 1. 13 
How Far JURORS ARE PUN1SH=-|2 By 4 Edw. 3. c. 2. juſtices aſſigned to 
BLEBY ATTACHMBNT, 220| keep the peace ſhall not bail thoſe who 
Jurors are puniſhable by attachment] are not mainpernable, and they ſhall 
kr non-attendance z or the court may] tranſmit their indictments to the juſtices 
tpoſe a fine for the default 220 1.14} of gaol-delivery | 4 
No juror ſhall be liable where the in-|3 By 18 Edw. 3. c. 2. they ſhall, with 
{eſt could not be taken if he had ap- other learned in the law, be aſſigned 
red ibid. by the king's commiſſion to hear and 
n what caſes a juror ſhall loſe his| determine felomes and treſpaſſes in the 
Js, and in what caſes he ſhall be fame counties, and to inflict reaſonable 
1 | ibid. puniſhment. 46 f. 15 
Luere whether a juror be amerci-!4 By 34 Edw. 3. c. 1. they ſhall reſtrain 
e for not appearing at the return of | barrators, &c. and enquire of pillers 
r jicut alias, &c. where the firſt venire| and robbers, and arreſt ſuch as they find 


\ 


— 


dot ſerved | ibid.| by indictment of ſuſpicion, and put 
Ia juror refuſe to be ſworn he may them in priſon, and take all that be noe 
ined or attached 221 f. 15 of good fame, &c. &c. 46 f. 16 ::; 


Valſo for refuſing to give any ver- 61 1.39 
Nat ail, or for endeavouring to im-|5 By 17 Rich. 2. c. 10. in every com- 
| on the court, or for miſbehaviour| miſſion of the peace two men of the 
& departure from the bar, or for law ſhall be aſſigned to deliver thieves 
ng or receiving inſtructions from] and feions 46, 47 
ler of the parties 221 fl. 15 to20!6 By 2 Hen. 5. c. 4. the juſtices named of 
tar jurors are puniſhable in their the quorum, except, &c. fall be reſiant 
PICIAL CAPACITY 221 to 225 in the ſhire, and make their ſeſſions 
h what manner the proceſs agaimt] four times a year 47 ay 8 
7 


* 


8 


7 By 14 Hen. 6. the ſeſſions in Middle- 
"ſex ſhall be two times in the year, or 
oftener if need be Page 47 1. 18 
8 N. B. In this county it is uſual to 
© hold eight ſeſſions, four general, and 
four general quarter ſeſſions ibid. (N) 
9 By 2 Hen. 5. c. f. juſtices of the peace 
ſhall be made by the advice of the 
chancellor, &c. without taking perſons 
._ dwelling in foreign counties, &c. 
| | 47 f. 19 
to N. B. The power of the chancellor 
extends only to the appointment of juſ- 
tices of the peace; he cannot puniſh 


— 
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may proceed againſt them by Informa- 


out of the commiſſion 1 

ibid. (N) 

11 By 1 Mary c. 8. no ſheriff ſnall be a 
juſtice of tlie peace during his office 


12 By 5 Geo. 2. c. 18. no attorney, ſo- 
licitor, or proctor, ſhall be capable of 
being a juſtice of the peace during the 
time he ſhall practiſe „od. 

13 By 14 Geo. 2. c. 49. and 26 Geo. 2. 


or diſtiller, ſhall act as juſtices in any 


' | 43 Nete in marg, 
14 By 31 Geo. 2. c. 29. no miller, baker, 


| bread, &c. ibid. 
be qualified as a juſtice of the peace 
for any county who ſhall not have, in- 
poſſeſſion a freehold, copyhold, cuſtom- 


anmm clear of incumbrances; or 


preſcribed; on qui tam penalty of 100). 
8 


ands than thoſe mentioned in the oath, 
Which he may adduce at the trial as a 


17 By 1 Geo. 3. c. 13. juſtices who 
have taken the oaths required by 18 


A Tayrz or PRI NPA Marta. 
18 None who have taken the oaths u 


19 Ona new commiſſion the clerk 5 
peace ſhall prepare a roll, with 


20 By 7 Geo. 3. c. 9 juſtices are 


them for mal verſation; the king's bench | 
21 In general there 1 
tion, and the chancellor may turn them} fication every ſeſſions for ſuch as 


22 By 9 Geo. 3. commiſſioners of 
navy, &c. &c, may act as Juſtices ol 


47 ſ. 20 | 
2 8 of the peace are eitherb 
mi 


24 The form of the commiſſion of 
e. 13. no common brewer, innkeeper, 25 What STATUTES MAY BE E 


matter concerning their reſpectivetrades 26 By virtue of their conimiflion jul 


&c. thall be concerned in the aſſize of 2) By 16 Geo. 2. c. 18. Juſtices ol 


15 By 5 Geo. 2. c. 18. no perſon ſhall | 


ary, or leaſehold eſtate on life of 1001.|28 The reaſon of making this "I 
Who ſhall not take the oath in the act 29 By 15 Geo. 3. c. 39. juſtices are 


16 In every proſecution for defect of qua- 30 Juſtices have no coercive power 
- lification, the proof of it ſhall lie on the 
N z but he may give notice of other 


qualification | ibid. 32 By ꝙ Geo. 1. c. 7. juſtices fora 


nalty for omitting to take them again 


Geo. 2. c. 20, ſhall not incur the pe- 


on a ſucceſſion by the demiſe of 


| | But the 
crown. 75 Page 8 


gut of the 
v interme 
ty, &c. 

| luſtices 
erpreſs au 
tes as wit 
They me: 
town wh 
for itſelf, 
fon excluc 
lt is que! 
z ſpecial 

jad the ac 
n the libe 
But if th 
ch an exc 
haps be 
tie king's 

| The 3 
aye juſtice 
the count) 
wineſs of a 
And in ſz 
uſtice will 
teach of t! 


a dedimus ſhall be obliged to re 
them, &c. = | 


oaths anne xed, &c. and every juf 
who ſhall ſubſcribe the ſame {hall 
be neceſſitated to take the oaths at 


empted from taking and ſubſcril 
the oaths above mentioned more t 
once in any reign | 
is an act of inde 


neglected to qualify 
eace in bringing offenders againſt 
res naval ſtores to juſtice 


arliament, by charter, or by c 
iſſion 50 0 


peace 50% Where ju 
bey have a 
cu rED BV JUSTICES or Pie e other ju 
Wance. to be 


may execute all ſtatutes whatſoeve 


by 15 Ge 


the better keeping of the peace ᷣ¶ may 

touſe of co 
peace may execute ſtatutes relat! pehended \ 
the poor, vagrants, hi ghways, and lich contr 


rochial taxes, notwithitanding the) 


to be rated within the places for Y 24 Gec 
they act aunty ſhall 
ices of ar 

of felons 

| lt county v 

thoriſed to adminiſter oaths, in ted; and 
where they are empowered to act ence be ba 
the warr: 

out of the county 53er to bai 
1 Recognizances and information le cannot 
Juntarily taken before them 11 back and 
place are good o iſſued tl 


ichin th What comr 
ty dwelling in a city wit in the ( 
ty which is a county of itſelf, Mi 
at their dwelling-houſe for the c 


at large 11 


[re a ſpec 
ling them 
b what na 
to be deſc; 


f 


qt of the county, nor authoriſe officers 
pintermeddle with the buſineſs of the 
city, &c. 8 Page 53, 54 
| Juſtices by their commiſſion have an 
ereſs authority as well within liber- 
tes as without | 54 
They may execute their office within 
wtown which has a ſpecial commiſſion 
fr itſelf, except ſuch ſpecial commiſ- 
fon exclude them ibid. 
Il is queſtionable whether even ſuch 
i: ſpecial clauſe do abſolutely make 
od the act of the county juſtice with- 
Wi the liberties of ſuch town wzb:d. 
But if they have expreſs notice of 
hich an exclyfrve-commutſion, they may 
haps be puniſhable for contempt of 
tte king's provibition ; 
The crown may grant to any city to 


he county juſtices from the ordinary 
kſineſs of a juſtice of the peace 54(N) 5 | 
And in ſuch caſe the act of the county 
tice will be void, and not merely a 
teach of the franchiſe ibid. 
Where Juſtices are named generally, 
hey have a concurrent juriſdiction with 
he other juſtices, as their locality may 
dance to be bid. 
by 15 Geo. 2. c. 24. juſtices of the 
ace may commit offenders to the 
touſe of correction, who ſhall be ap- 
rhended within the pariſh or place 
mich contributes to ſupport the ſame 

T7 v9 95 
by 24 Geo. 2. c. 55, juſtices of one 
bunty ſhall 1ndorſe warrants iſſued by 
ices of anothet for the apprehend- 
ly of felons who have eſcaped from 
e county where the offence was com- 
litted; and if apprehended, and the 
lence be bailable, the juſtices indorſ- 
the warrant may admit ſuch of- 
Winder to bail, but if not bailable, or 


Ned back and dealt with by the juſtice 
o iſſued the warrant 55,56 
hat commiſſions of the peace re- 


A TaBLz or Prrncirar, MaTTIRS. 


| But they cannot hold their ſeſſions ag Their uſual deſcription in cerbisraris 
is by the name of keepers of the peace; 


48 By 7 Geo. 3. c. 21. all acts done 


ibid. 


have juſtices of their own, and exclude 
49 Or Tre. JusTices AUTHORITY 


l be cannot find bai], he ſhall be car- 


fe a ſpecial ſuit to the king for 
[fling them 56,57 
what name juſtices of the peace 
eto be deſcribed 57 


0 


| 


and the caption of an indictment ſo 
naming them 1s good 


of. juſticiarii domini regis ad pacem con- 
ſervandum is good without ſaying ad 
pacem domini regis,, for that is implied 


| | ibid. 359 1.122 
47 By 26 Geo. 2. c. 17. no ad, c. 


done by two or more juſtices of the 
peace which doth not expreſs that one 
of them was of the quorum, ſhall be ſet 
aſide for that defect only 


which are required to be done by two 
Juſtices in ſuch cities, &c. as have only 


one juſtice of the quorum, ſhall, though - 


neither of the ſaid juſtices be of the 
quorum, be as valid as if one of them 
had been of the quorum 57,58 


IN FELONY 58 


50 Juſtices have herein no power unleſs 
their commiſſion authoriſes them 25 


hear and determine felonies, which in 


general is given to thoſe of the guoram 
only, and a certiorari has been quaſhed 
becauſe it only mentioned juſtices of 
the peace, without adding they were 


aſſigned to hear and determine felonies. 
Sed quere 58 1. 33. p. 359 f. 121. 
p. 420 : 


51 The clauſe in the commiſſion, to hear 
and determine felomes, gives juſticesn o 
Juriſdiction over an oftence which by 
ſtatute is ſpecially appointed to juſtices 

62 Juſtices of the peace have no * 

to take an indictment on 5 Eliz. c. 14. 

ibid. 

53 Ner on 2 and 3 Edw. 6. c. 24. con- 
cerning accefſaries in one county to fe- 


of oyer and ter miner 
concerning forgery 


lonies in another ibid, 
54 Yet by force of 2 & 3 Ph. & M. c. 
10. and as all felomes include breach 
of the peace, juſlices of the peace may 


take examinations for any kind of fe- 


lony, and commit the offenders, &c, 
&c. 


1 & 2 Ph. & M. c. 13. direct juſuces to 
certify their examinations in homicide, 
they 


Page 57 1.32 
46 The deſcription of juſtices by the name 


ibid. 
55 But as the 2 & 3 Ph. & M. c. 10. and 
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PRISION. 2 


fender 


i . 

| fences againſt the peace 
' 

t 

} 


gery cr perjury : the reaſon of it 


A Tanrs or Paixnciral MATTERS. 


they ſeldom proceed further in relation 
to any felonies, though within their 

© commiſſion, except only petty larcencies | 

| Page 5971 Juſtices of peace have jquriſdiq 
56 Juſtices of the peace in England may 
commit an offender againſt the Iriſh 
law for felony, in order to be ſent to 
| Ireland, the offence being my 72 By 7 Jac. 1. c. 5. if an action 
"A 9 7 
| 57 A juſtice oſ the peace 1 take a 
+ eg from the cuitody of the king's 
| nch and ſend him to the county gaol, 
but he may, by his warrant, charge 
him criminally where he ts in cuftody| 


58 Two juſtices may take a recognizance 
for felony on the high ſeas, &c. &c. 


59 Juſtices may take an inquiſition of 
murder if the body cannot be found 


60 Of the. Powzsz or Jos ricks 1N 
TREASON, PREMUNIRE AND MIS 


| $1 None of theſe offences are within 
| their commiſſion, yet, being againſt the 
peace, any juſtice may apprehend = 
| 9, 60 
62 They may alſo take the een. 
of ſuch offenders, and the information 
of witneſſes, and bind them over, &c. 
purſuant to ſtatutes of Ph. & Mary 60 
63 By 3 Hen. 5. c. 7. juſtices of the 
peace ſhall have power by the king's 
commiſlion to enquire of falſe money, 
Kc. „ 
64 By 5 Ehz. c. 1. they may enquire of 
| the offence of maintaining the Pope's 
=. ower _ 60 f. 36 
= ©; By 13 Edw. 1. c. 8. they may inquire 
| ct offences touching the ſupremacy, &c. 

| e 08 6 
66 Of inyExioR OFFENCES Go f. 30 
57 Juſtices of the peace are empowered 
> . to hear and determine all tre ſpaſſes; 
| which comprehends all inferiour of- 


68 By the common law juſtices of the 
peace have no juriſdiction over for- 


4 | 69 Libels arg indictable before juſtices 
1 of peace ibid. 


- 


{qourt 5 
4 
| that co 
No at 


tices of the peace for being 1 en 
tioner or a night-walker, and hay 
of bawdy-houſes Page 


over all inferiour crimes whether. m officer, 
tioned in their commiſſion or nat, iſ ience 
being againſt the peace 61 nad i. 

i peruſal 

be brought againſt any juſtice or ofthe fam 
for any thing done by virtue of id if e 
office, they may plead the general i ¶ ud proc 
and give the ſpecial matter in evidei all int. 


and if the plaintiff does not rec d.. 


the defendant ſhall have double I ſuct 
| . 61, Main t. 
73 Secretaries of State and privy cod the v 
ſellors are not magiſtrates, nor Wſtotwich! 
king's meſſenger an officer within Won in t 
protection of this act Grube 
74 Before the double coſts are alloweſjainti#t 
muſt be certified that the defen And if 
was acting by virtue of his office, fury was 
cept in the caſe of a ſpecial ver ¶ all have 
where it is ſo found 62 Mete in Mk is inc 
75 By 21 Jac. I. c. 12. the above ai procee 
extended to church-wardens and off produc 
ſeers, and it is ordained that the pi ud other 
tiff ſhall lay his action in the c! 
where the fact complained of was fit doe: 
mitted; and if he do not prove i for fom 
have happened in ſuch county, the t. in the 
fendant ſhall be acquitted 62 un will 
76 Juſtices cannot be treſpaſſers on Wiitappear ir 
count of what the officers do; init: : 
in which an action will lie 62 Ml. juſtic 
lun) out 


77 By 24 Geo. 2. c. 44. no writ or | 
_ Cels ſhall be ſerved by a ſubject on 
Juſtice, &c. until notice in vr 


Murant is! 


ſhall have been given to him one mit if a jr 
before ſuing out the ſame; in viſe warrant 
notice, the cauſe of action ſhall be e is boy 
prefled, and on which ſhall be indc | 
the attorney's name 62 by 18 Gee 
78 And one month after notice, the WWnſed to 3 
tice may tender amengs, which, il ght bef. 


accepted he may plead in bar 0 What ca 


action, together with the general i be q<q| 
or on ſufficient tender being pro penalty 
the defendant ſhall be acquitted. N Mere a ſp 
the plaintiff muſt prove that Nees out 
was given 2” 1! their 
79 If the defendant neglect the tend tly pu 


lere, if jr 


70 A perſon may be indicted before : — 


amends, he may, by leave, pa) l 
cone (or. II. 


0 


A. FABLE or -PrINCIFAE: MazziRs:. 


Hence any other  eaufe of aQion than cognizance of ſeſſion on Fage 65'(N) 
that contained in the notice Pars 63 f. 44 gr For the power of Jultiees of eate in 
No action ſhall be brought againſt any © ſeſſions (Vide Se funf? 5 to 69 


ſofßcer, &&. for any thing done in obe- g2' A eommiſſion of the Bee is not 45 
dence to 4 juſtice's' warrant, until de- | termined by à nem commilfion to hear 


peruſal and eopy of ſuch warrant, and 93 Na of Peace cannot receive an 
the fame has been refuſed fur fix days ; appeal e 0991 234 
ind if complied with, the production 94 Juſtioes of: the peace cannot admit a 
{and proof of ſuch warrant at the trial perſon to be approver ; for they cannot 
4 intitle che defendant to à verdict, dſſign # corner 296 f, 16 
i ſuch 005 ſhall be brought 3 NN: 

wiinft the juſtice and officer, tha proof JUSTICIER — ide King” $ Bekeb. 

o the warrant ſhall acquit the officer, 

twith(tanding any defect of juriſdic- JUSTIFICATION. ny ide Tuftices, of 
lon in the julttce ; and if the verdict, Peace. Arrefts, Pleading, 
tall be gi ven againſt the jaſtice, 2 


JlainttFthall have His coſts | 647 ta 
And if the judge certify that the in- KING. — ide Indictment. | Pardon, Chal- 


uy was maliciouſly done, the plaintiff [! 5 fenge. Courts. 


till have double coſts 64 f. 46 : 
{tis incumbent on the juſtice Sew 45 The king i is the fupreme magiſtrate of 


NM 

e al proceedings regular, and he is dqund} the kingdom, and enirufe with the 
d oi produce and prove the information, whole executive power of the law if. f 
ocker r at the trial 62 2 No court can have any juriſdiction, 


f. 42. W. in marg," unlefs it ſome way or other derive it 
Hit does not appear that the . from the king e 
pfor ſomething done by the juſtice, 3 The king cannot fit in judgment upon 
r. in the execution of his office, the any indiètment, ws he is a party, 


[appear in the notice, it is fufficient his judges n 
ſ. 44. N, zr murg. 4 The king cannot alter the certain and 


Fa juſtice makes a warrant in a cafe] eſtabliſhed rules of court, or add Ii 
Nun out of his juriſdiction, fuch diQion to an ancient court 


unt is no Janine to the officer 
W. in marg.| life, which has been uſually granted at 
But if a juſtice exceed his authority,| will, is void . 

& warrant will indemnify the officer © The king cannot grant even a nere ſpi- 
be is bound to execute it | ritual juriſdiction © Note in marg, 


ind 631.45 N. in marg,|7 The king cannot grant any new com- 
12 s Geo, z. c. 19. juſtices are aus miſſion whatſoever that is not warfant- 
the ned to award coſts upon complaints ed by ancient precedents however ne- 
h, i reght before them 64 f. 47] ceflary or conducive to he public good 

2 RN 2 8 


bat caſe and proportion the coſts 
Ul be deduSted from the amount of} 8 Before the /ar. of Met. he could not 
penalty 64, 65 ' 2uthoriſe perſons to take care of rivers, 
Mere a ſpecial authority 1 is given to and the fiſhing therein ibid, 
bes out of ſeſſions, it ought to ap-|9 The king's demiſe does not determine 


in their orders that the ande commiſſions, &c. &. 3» 4 
tly purſued 65 (Vio The king ſtill continues the WIT: S-- 


dere, if Juſtices out of ſeſſions ma conſervator of the peace; but he cannot 
Wor, Il, 7 acke 


mand in writing hath been made of he and determine felonies, &. 2 4: 


but will fix the time to plead; but " and he has delegated all his power to - 


5 Phe king's grant of a judicial office & 


gun; the plaintiff cannot give in evi-!, iſſue a warrant: for offences within the # [lt 


71 * 


thoriſe whom. he 


act of parliament 
12 The king's lands, w 


all ſuch courts 


14 How far th 
qui tam 


15 Sanctuary. could only 


: 


in eyre ſince the time 


16 The king may ſue 1 


pleaſes 


. - — 
— — —— ſ;e— — —— ——— — — — — + 


be no proceſs by proviſo, 


but neither »/ 
able without his conſent 
20 The king 
tute wh 
him, 


peals 


KING's BE 


— ͤ—ů—̃ —-—-ᷣ 2 — — — * 


—— 


K — —— 7 I I 


tion in all criminal matters 


ject, and all 


manifeſtly againſt the public 
3 The court is empowered to 
for every injury 


hile they contin 


18 Where the king is a party, the 


19 The king may inſiſt upon a niſi prius; 


prius or tales are grant- 


J 76, 578. ſ. 3 in Notes 
{ball not be bound by a ſta- 
ich does not expreſ: 


21 The king is a party in ever 
ment, and alſo, in ſome ſort, in ap- 
582 f. 10 p. 299 


NCH,—Bail, Appeal, Cer- 


1 The king's bench retains all the pow- 
er which remained in the court of the 
high juſticier after the courts of exche- 
quer and common pleas. were ſeparated 
from it, eſpecially the ſupreme juriſdic- 


E 


sly name 


* 


pleaſes to execute an 


2 


void 
7 1.46 
re can 

574 


578 f. 3 
y indiQ- 


7 ch. 


5 
ue 
in his poſſeſſion, are wholly out of the 
,  Juriſdiftian of the ſheriff's torn, and of 
| A Z 96 ſ. 26 
13 Whether thoſe who are taken by the] 
commandment of the an; NE 
able Vide Bail, No. 107,) 151,166,169 
e king's pardon will bar 


viſ- 


a 


2/ 
be 4 
grant from the king, made or allowed 
of memory _ 
472 f. 3 
n what court he 
| ch. 27 ſ. 27 
17 Wherever the king appears to have 
been deceiyed in his grant, it is 


A TazII or PRIxc IAE M 


_ take a recognizance of it Page 43 ſ. 1 
he king by his commiſſion, may au- 


| 


2 The king's bench is entruſted with = | 
higheſt juriſdiction over all capital of- 
fences, miſdemeanors, public breaches, 
of the p-ace, oppreſſions of the ſub- 
factions, controverhes,| 
debates, mi{government, or other crime, 


| 


| 


ATTIEAS. 
4 It ĩs not neceſſary to ſnew a pre 


the realm, wherever it meets nth 


12 By 6 Hen. 8. c. 6, the king's b 
may remand and ſend down, as wel 
bodies of all felons .and murd 
brought before them as their in 
ments into the counties where fl 


d redreſs 
ibid 


F a 0 4 
fence ſhall have been corumittec, 


for the remedial interpoſition of th 
court; for, being the cuſtos mmm « 


. offence contrary to the firſt pincipl 
of common juſtice, and of danger 
public conſequence, it will adapt | 


| puniſhment [proportioned $0 ths en — 
mit iv 6-2 "4 Page 81. 7 
5 It ,4 in -the diſcretion of the king” Dy 
bench to inflict ſuch fine and impriſa & "= 
ment, and even infamous punilbmedifſþ,".Þ © 
on offenders, as the nature of the cri bor * 
requires t- , 9 rue kin 
6 This court is not confined to make if 3 
of their own pri ſon, but may com i 
do any priſon in the kingdom, and N : 
other court, can bail a priſoner comm - * 
ted by this cout . Ry 
7 The king's bench may proceed on endet 
dictments found before any other cough, . uch; 
and removed into it by certiorari, rome, 
well as on indiQtments and inform coop 
ons orriginally commenced in n — 
3 A ſtatute which appoints that erim fue be 
a certain denomination ſhall be 0 
before certain judges, does not exdi 4 * . 
the juriſdiction of the king's be fuer 8 
without expreſs negative AY. * 3 
"<0 6s 9. 392 0 
9 Where a ſtatute creates a new. f * — 
and creates a new juriſdiction, 5 | 
ſcribing a certain mode of proceed == 
for the puniſhment of it, it is quell, . el: 
able whether the ; king's bench has " CD 
current juriſdictioen 1 nah], ” 
10 A record removed into the kl i 2 
bench cannot regularly be remandec 3 
ter the term; but the judges, to , by N 6 
vent a delay of juſtice, may refuſ 3 Fo 
receive it, &c, - | 1 
11 The king's. bench may grant 28. 00 2 * 
prius, as well in caſes of treaſon 
. felony as in other caſes; and in Wh Flag 
caſe the tranſcript of the record kk 2 
ſent down to trial ibid, 578 ehe, 


A- TARU or PIN AL MarrERSL 
way command the Juſtices to proceed inſ22 Where proceedings are limited to 
the trial thereof, as if the ſame had] judges of gaol-delivery and oyer and 
ever been removed Page , 10 terminer, the court of king's bench has 

This ſtatute ſhall not extend to high| an implied juriſdiction + Page 11 1 
r 0 ſg RES ene r, ETD 11 

The king's bench is the higheſt court 23 The juſtices of the king's bench are it 
of common law, and hath power to re- conſervators of the peace throughout 14 
xerſe erronęous Judgments of all infe-| the realm, and ſupreme coroners over 
or courts, and to” puniſh all inferior] all England ibid. & 43 1.2 


. 


__ 
” * + >. © 4 2 . * 2 
IX ——— — 1 > — 2 
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3 2 : 7 bt 
* 
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+ cictrates, and all. officers of juſtice for 24 Where the ſheriff or coroner may re- | 
"Olforrupt abuſes of their authority, but ceive bills of appeal, the court of king's 1 
— bot for mere miſtakes, cc. l bench may a fortiori do the fame | I 


10 f. 1. 485 f. 22 - 151d. 32, 33 
The king's bench, being the ſupreme 25 This court during term, and any judge 
pur of yer and terminer, gaol-delivery,| of it during vacation, may admit per- 
ndeyre; ſuſpends the wy of all other] ' ſons to bail for any crime whatſoever, . 
pirts of this kind in the county where-| except perſons committed for contempts 
dit fits, during the time of its fitting, | . | 12 
d renders all their proceeding void [26 Where the body of an offender attaint- 
| Io0ſ. 11, 203 1.18] ed in the county is removed by habeas | 
But ſuch juſtices may proceed upon in-| © corpus, and the indictment by certiorari 
tments taken in a foreign county, into the king's bench, the court may 
Id removed before them, or if taken award execution to be done by the, 
fore the term; Jed quere, if it is not| . marſhal 197, 0 $220, % ee 
kſt to have a ſpecial commiſſion for[27 Where perſom put in feigned bail ſo 
ts purpoſe 10, 11. 22 f. 3| ; as not to be reached by 21 Jac. 1, this 
Fj 25 Geo. 3, c. 18. the ſeſſion of court may order the parties tobe ſet on 
fer and terminer, and gaol-delivery| the pillory a ibid. 
Newgate in Middleſex, if begun be-[28 The king's bench may order one who 
e the eſſoin day of any term, ſhall| is not a party to the cauſe to attend the 
tbe ſuſpended, &c. by the ſitting of | maſter h : ibid. 
king's bench on the commencement 29 The king's bench may compel the 
any term 4 114 production of examinations, books, pa- 
Al proceſs upon writs of appeal or pers, kcec. ibid. 
lctments removed into the king's 30 In what caſes the king*s bench may 
ach by certiorari ought to be made] puniſh offenders by attachment 213 
unable coram nobis ubicunque furri-| 1 | E22 
1 I f. 12031 The proceedingsbeforejuſtices of oyer 
l proceſs upon bills of appeal of one and terminer, after the oyer determined, 
nftedia mareſchalli, and upon in-] ought to remain in the king's bench 
ments commenced in the king's] *' | 5318 
Kh, ought to be returnable ceram 32 Whether a pardon of a perſon con- 


Is apud HL eſt mona ſterium demned before juſtices of gaol- delivery 
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mM id. 232, 233] may be allowed in the king's bench 
* ere the king's bench proceeds on] after the ſeſſion is determined 35, 36 
70 dence committed in the ſame coun- 33 An appeal in the king's bench ought 
1 berein it fits, the proceſs may be] to be arraigned on the crown fide, un- 
* W returnable immediately ibid.] leſs it comes in by certiorari 437 1.4 
1 els on an offence removed ino the| 34 The king's bench is within 2 & 3 
* bench by certiorari from a differ-| Edw, 6. 24. which authoriſes juſ- 


county muſt have fifteen days be- tices to proceed againſt acceſſaries, in 
en the z-/e and the return the county wherein they are acceſſary 
ibid, $72 1.3 ot, 458 f. 52 

5 . 35 After 
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35 After an ameri.ament hath been 4 be brought (wide Appeal, No. 89 . 10 the fa 
treat, into the exchequet, and par-f © *' ,'  Fage24b t 2 rote 
don been there produced and denied, 2 In what caſes largeny is bailable (/ bath 7 
the party, by 4abeas cerpus cum cauſa,| Bail, Ne. 65 t 6. 15), 
may) ave it allowed in the king's bench In what caſes larceny is excluded fre The & 
CCTV clergy (id: Clergy, Ne, 59 » 8). Wi 
$6 No jury can be returned into the kings 2343894 Bor fa 
bench rom a foreign county, without a If a man appear obſtinately mute on 15 n 
pr per proceſs under the hand of the arraignment for petit larceny, he fl Fug 
chick justice; if for an indiftment in] have the like judgment as if he i 
_ fame county, quere, if a jury may no] conf-i/ed the indittment 464 f. Por wh 
be returned by a hare preceptum off, &c.15 Perſons convicted of larceny may "IM 
returnable immediately 572 f. 2, 3. ſent to the houſe of correction, or What : 
5 A writ of error lies in the king's bench ported ( F. ide Clergy, Wo. 164. Tra tion > 
. of an attainder before the lord high] Por tation „% 
.,. 1616 Where an acquittal or eonviction of 74; * 
38 The king's bench may not only award] ceny is pleadable to a ſecond proſe | 
execution © againſt perſons attainted| tion (vide Autre o Acquit, No, 8, 1 
there, but alſo aagainſt perſons attain ttf ; 
ed in parliament, or any other court of In what caſes thòſe who ſhall apprehg LE 
record 5 6586 and convict perions guilty of lar | 
39 In what manner the body, &c. muſt are entitled to a reward ( vide Rea lere trea 
% ³ ³ W ³ ade. | 134% +35, WT at 
40 If a peer be convicted in parliament, 8 Where accomplices diſcovering be king 
and the day of execution elaple before} giving evidence againſt perſons gu lich lette 
execution done, the king's bench may] of iarceny are intitled to a pardon (ar lette 
_ appoint a new time of execution, e Pardon) Ro ane tf 
Parliament not ſitting 1) On an indiftment for grand larceny 
4 How far the king's bench may pro-] jury may find the pri ſoner guilt 
_ »ceed in trial of a peer 597 petty larceny only ' 24 
42 The king's bench may award proceſs 10 So alfo- where the larceny is ou hether J 
into any county in England © ' 400] of clergy, and laid __ the eon! 
. Fr may find him guilty, but not of the Vbere on 
ENIGCHT- . I. pital part (wide werdict) lim tenor, 
. | 5 | 11 The goods of a perſon guilty of fince betv 
1 By Het. ef. the moſt loyal and wiſe] larceny became forteited on a fug« given 
knights are ordered to be choſen coro-| cit, or default to the exigent “ 
ners; but at this day it is no good} Forfeiture) 639 
dauſc to remoye a coroner that he is f | LIBER 
not à knight „„ 75 OP LATIN, 
2 Iris 2 good plea in abatement of an in- 5 is hr far 5 
dictment, that a Garret is named gy In what inſtances an indictment wa wunty wh 
=p " . tiated by falle or im r Latin, kris 7. 
3 By 24 Geo. 8. 0. 18. no peer Gal whens as defect * by 13 
challenge for want of a knight being Anglice, while the proceeding of lerty be 
returned | | 580 were in that language ¶ Vide Ei tete the ki 
LATCHES. 2868. 271, 278. 338 to 342-WMivhat caſe 
| 5 8 5 | | | die within 
No hatches is ĩimputable to the king 574 LEET.—Fide'Crurt Leet. Te 13 
LARCENY.—Comy, Ae, No. 1. 
7 Jn what caſes an appeal of larceny may 1 A court leet is a court of recerd i 2 
1 e 1 
; We ae q 


[te fame jurifdiAibn within ſome par- 
ticular precindt which the ſheriff's torn 


e Fane £42 0-11 
| The end of inſtituting the court leet 


How far it exempts thoſe who live with- 
in its precincts from the torn 113 f. 3 
How far the leet rs ſubjectto the torn 
. TY Bet AZ 114 . 4 
kor what cauſes 4 court leet may be 
ieee 14, 
What ought to be the form of the cap- 

ton of an indictment in the court leet 

6 Fes 5 114, 11 

Tuis court has now fallen into diſuſe 
{7 125 (N) 


LET F ERS. Evidence. 


dere treaſonable letters are laid as the 
wert act of high treaſon in compaſſing 
be king's death; and the purport of 
ich letters only is ſet forth, the parti- 
ular letters may be read at the trial 

| 616 


LIBE I. 


Whether juſtices of the peace have ju- 
iſdiction over libelss G1 
Where one is indiGted for a libel /ecun- 
tim tenorem ſequentem, the leaſt va- 
Ince between the libel recited, and 
lat given in evidence, is fatal g 


616 f. 36 
LIBERTY.—Pariſh ard. 


ow far juſtices of the peace for a 
wnty may act out of it or within a li- 
ty (Vide Juſtices of Peace 63 
tether a commiſſion within a certain 
ltrty be grantable without a ſpecial 
lit to the king 5 

bat caſes a place ſhall be intended 
de within a liberty 362 f. 128 


LIGEANCE. 
nlitment for treaſon againſt che 


A Tarr or Painciyal MaTiiRs. 


hath in the county (ide Sheriff*s Torn ) | 


113 f. 22 


| 


n | a ö | 
LINE N,—/7ide Clergy, Ne. 78. 
LIVING. 


The different manner of | ſetting forth liv- 
ing and dead things in an indictment 
Page 333 


LOND ON.—/ide.Outlawry No. 50 


1 An alderman of London is not compel- 
lable to be a conſtable; for his exemp- 


ment of the city 100 ſ. 40 
2 Formerly only the London ſurgeons 
were exempted from the office of con- 
ſtable, ſed wide 18 Geo. 2. c. 15. ſ. 10 
| "IOT 

3 No wiſne can come from the city of 
London generally by reaſon of its ex- 
tent; and the conſtant uſuage is to ſhew 
in what ward and pariſh in London a 
fact is done 266 
4 But it is a ſufficient addition to name a 
defendant generally of London, &c. 
without more 2731, 120 
5 Whether a certierari will he to the 
courts of London (ide Ceriicrari, 
No. 26, 27.) 407 
6 A return of the tener of an indictment 
from London is good on a certiorari to 
return the indictment itſelf 420 . 76 
London cannot join with other counties 
in taking an inqueſt 457 
3 The juſtices of peace and coroners with- 
in the city of London and county of 


authority to let to bail felons and pri- 
ſoners as before, 1 & 2 Phil. & Mary, 
8 | 163 

of freehold is a good chal- 


9 The want 
lenge to a juror in London, &c. 583 


610 For high treaſon every juror in Lon- 


don ought to have ſuch freehold or 
copyhold as 1s required by 4 and g 
Will. & Mary 537 
11 By 3 Geo. 2. c. 25. jurors fur the 
trial of any iſſue in London ſhall be 
houſeholders, and be worth 1ool. per- 


gs perſon muſt conelude contra li- 
We ſue debilum 32 1. 35 


ſonal property _ 556 
+2 By 4 Geo. 2, c. 7. Ieaſeholders of 
3 F 3 gol, 


tion is neceſſary for the god govern- 


Middleſex, &c. ſhail have the tame + 
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In what cafe the king's bench will graut 


Fg 


Fol. a year over and ahove the gener: 
rents, may be jurors in Middlefex 
TO | Page 587 
13 By 11 Hen. 7. c. 21. and 4 Hen. 8. 

C. 3. Jurors in London in real and per- 

- forty marks 585 f. 21 
privitege by charter, that in appeals 
brought by any of them there walk be 
no wager of battle 601 f. 6 


LORD S -Vide Peers. 


| 6 2 
MAI M. Vide Appeal. 


+ There are no acceſſaries after the fact 
in aim 


; * 


2 No appeal of maim can be good with-|- 
out the word meybemiavit 258. 320 


MAINPRIZE.—F/ide Appeal, Ne. 41: 
aud Bail, Ne. 1. 38. 40. 


MALICE.—Yide Humicile. Murder. 
How far an appeal muſt be malicious, to 
- intitle the appellee to a recovery of da- 
6 208; e 


- MALUM. | 


wh + Whether a pardon of *all offences, 
WS &c.” will pardon offences mala in,ſe 


2 The king cannot, by any vie 1 
cence, . pardon, or diſpenſation what- 
- ſoever, make an offence diſpuniſhable 
which is nalum in {© 95 "0 


5 


MANDAMUS. 


a peremptory mandamus, to diſcharge or 


% 


, A TABLE 20F Pix CIPAL MarTTERs. 


ſonal actions, ſhail have the value of 


14 The citizens of London have a peciall. 


* 2 Anciently perſons taken with the | 


* 


2 Fhe court will reſuſe an application f 
an information. 4 Datraulo, if th 
_ defendant can ſhew the right in qut 
tion has been determined on a many 
mus 2 e Fage 3 


MAIN OU. 


1 Thoſe who are taken with the ain 
that is, with the king ſtolen as it we 
in their hands, are excluded from t 
benefit of a re plevin by the /fat. of W: 
| 1541. 


VARKE 


| Reſtitut 
dictmen 
fale in r 
| By 31 ] 
be reſt; 
aided 
fide fold 


| -nour' might be tried withoutthe forn 
lity of an indictment 
55 302 f. 5. 313 f. 
By 28 Edw. 3. c. 3. 42 Edw. 3. c. 
and 25 Eliz. c. 4. proceedings up 
the mainour are ſaid to be taken awa 
| | | | N. in na 


MARSHA 


MAR GEN. 


to appoint a perſon from or to the office 
of conſtable 


- - 
N 
* 

8 


103 . 47 


1 If the county in which the fact to 
tried was committed, be alledgedi ie meaſ 
the margent of the indiftment, the i if"; tor: 
| 1 i. vill in which the offence is 
ſhall be intended within the county MW 
2 Sed quere, except ſuch vill be exprel } | 
alledged to be in the county named LIUS ] 
the margent, or in the county afc 
MANSLAUGHTER. —Hemici-. : 
dier. Autre ſcis Acquit. Pardon. Practice! 
| | 4 df an offe 
Where the principal in murder is fo ſenger,” bi 
guilty of manſlaughter, thoſe who ithe pu 
charged. as accetjaries before (bali = £2! 

_ diſcharged W A priſone 
2 By the 1 Jac. 1. c. 8. manſlaughteny "the cuſl 
| ſtabbing, &c. ſhall be deemed mur S ry 

. a ; \ 0 

3 A clergyman convicted of manſlaug! lis bail re 
and admitted to his clergy, ſhall ne tbe court 

terwards be deprived for the offend | The king” 

| | pu the 

Whether by 3 Hen. 7. c. 1. 1 WW 1. 

4 Y 3 7 he 24 Ge 


conyicted of manſſaughter ſhall * 


— 


year be paſſed _ Page 508 f. 121 
A perſon convicted of manſlaughter 


one year, in the diſcretion of the court 


509, 510 


MARKET OVERT.—Yide Appeal, 
Ne, 105. to No, 128. 


| Reſtitution in an appeal, or on an in- 
titment of larceny, is not barred by 
ſale in market overt _ 250 f. 51 
| By 31 Eliz. c. 12. ſtolen horſes ſhall 
be reſtored without proſecution, if 
claimed in fix months, although bona 
fde fold in market overt 

251 (N) 3 in marg: 
MARSHAL; ide Conſtable and Mar- 


Hal 


MEASURES. 


file meaſures are indictable in the ſhe- 
ufs torn ö 106 f. 58 
IELIUS INOORENDUM.—Vide Ce 


roner, No. 78. 
MESSENGER: 
practice has authoriſed the commitment 


& an offender to the cuſtody of a meſ- 
leger, but it ſhall be intended to be 


A-Tavtr or Pai 
' fitted, or bailed at diſcretion till the, 


may be impriſoned for any time within 


| 


* Fo 


— 


NCIALI MATrTIRS. 


MIDDLESEX * Londen, 
i By 25 Geo. 3. c. 18. the ſeſſions of 


gaol-delivery, &c, of NewcGaTE in 
Middleſex, ſhall nor be ſuſpended by 
the intervening ſitting of the court of 
king's bench, between its commence- 
ment and coticluſion?n Page 11 
2 Juſtices of peace and coroners for Mid- 
dleſex ſhall have their accuſtomed p w 
er to bail felons and priſoners, notwith- 
| | 163 

3 A certiorari may be granted to remove 
an indictment from Middleſex, on giv- 

- Ing three days notice 407 
4 By 4 Geo. 2. c. 7. all leaſehol ders of 
5ol. a year improved rents in the coun- 
ty of Middleſex, ſhall be liable to 
ſerve on juries 587 


MISCONTINUANCE.—/id: Diſcontis 


nuances 


MISNOMER.—Vide Abatement. Addi- 

tion. Name. 

1 No ixdictes can take any advantage of 
a miſtaken ſurname in an indictment, as 
an appellee may do in appeal 328 
But every other miſnomerof the defend= + | 
ant, except hat of the ſurname, is | 

equally fatal in an indi ment as in an 
appeal | ibid. 
A miſnomer of the defendant's name of 
baptiſm may be pleaded in om N 

; 204d. 


3 


or the purpoſe of carrying the priſoner 
tt gaol | . 1 83 l. ; 
\ priſoner brought to the king's 7 
n the cuſtody of a meſſerger to be bail<; 
ec, ſhall not be re-committed to the 
cuſtody of the meſſenger, if he has not 
lis bail ready, but ts the marſhal of 

i80 (N) 1 


the court - 
be king's meſſengers are not officers 
"thin the protection of the ſtatutes of 
J Jac, 1. c. 5. 21 Jac. 1. c. 12. and 


Outlawry may be avoided, upon the 
defendant's coming in upon the capias 
uile gatum and pleading a miſnoner, 
either of the name or addition, in che 
writ ; 653 
s In what caſes a writ of appeal may be 
abated for a jn er 269 f. 103 


4 


MISRECITAL. 


lit 24 Geo. 2. c. 44 
" 61 [; 40 (N) 1 


What miſrecitals of a ſtatute upon which 
3 F 4 an 


ſtanding the ſtatutes of Philip and Mary It 


e - 


- 


A, , TABLE. OF, PRINCIPAL, MATTERS. 


an indictment is founded are fatal ¶Vide able of at the ſheriff's torn Peer. 3 
Indiatment, Mo. 334.) Page 349 to 356 | © eg 2, 1, £888 Tos 108 : 
fd... CRngs 2 The ſtatutes of mortmain give a duty Ta jury 
r "I Dent Hooedis Tong Fer ah areas had the pi 
, MISTRIAL,. _. J tion to à corporation; which being ky muſt 
co oor Fe e 9 gift of a particular intereſt to the part ger. 
Where a caufe ſhall be ſaid to be mi/ried;| we wenn, 1 by any prero , 
. 10 bon biuknaß en . = | 3 But it ĩs ſaid 1 king might, * 
397 e. : tore 1 Will. & Mary, c. 2. have di 
eee a 1 | penſed with the ſtatutes of mortmain I anſwer 
; EE ot nn ont. JCI 5 . 55 not to c 
i An officer who has ſuffered a felon to „ Eg hen put 
eſcape may be tried for the m1/prijion,| e | 4 * _ 
although the party eſcaping is not con- MURDER. Fos ant 
victed of the felony 205. 210 | | 1 
2 In a trial for miſpriſion of high treafon , Whether the ſheriff in his torn may ii ng to 
within 7 Will. 3. there muſt be two | quire of the death of a man 168! ifue, o 
witneſſes to prove the indietment a If a murder be not expreſsly laid a ry plea, 
eee e 3 366 l. "I proved to have been done of maligW{tix felon) 
3 Au information will not lie tor a mil-| prepenſe, &c. the offender ſhall hai + 
prifion of high treafon 3069 f. 3] fis cl ergy. © © A 4. pricon 
4 By 33 Hen. 8. c. 23. miſpriſion off. In what caſes murder is exeluded fr n God a 
treaſon being confeſſed or examined by tlergy | ls peer 
che privy council, may be tried in any A If an indictment or appeal be made Md trial 
c_ 7 -....- os 569 alledge that the party was murdered Nded, it 1: 
5 Whether a petemptory challenge 1s al- | the time only when he received i Ne opinion 
_ lowed in miſpriſion of treaſon 381 wound, it is repugnant and void a priſon 
6 The judgment in mi ſpriſion of high- | 263, Need aboy 
 * treaſon, isimpriſonment during life, for- 5 An acquittal of murder will be a g0% was to 
| feiture of all goods and the profits of]? bar to a ſubſequent indictment of pet ſtands m 
lands „„ ee —_ 
8 | . 6 An appeal of death _— _— _ 
; 125 . 5 1 ord murdroWinately o 
MIT TIMUS. Vid Bail. Commitment. : at a I 258, 3 3 
| Br eating F riſen. | 7 In an appeal, the word murerum in enge ſhal 
5 2 count was amended by the bill on ho den 
MON K.—Appea!, No. 251, file 20 appe 
8 What is particularly required in a ꝗ lad mute 
r don of murder ( Vide Pardon) 545, N 2 pri. 
| TOTO L. 9 Murder is one offence, and being ed, and 
1 = 8 2 ceſſary to it is another; therefore be ſhall 7 
= Where a diſpenſation was ĩintroductive of wal 4 335 Hen. 8, a tin reſp 
| | à monopoly, it was unlawful 551 eden . - dae the , wh 
=_  " | council, to be tried in Son 4 ples 
Wi FT; ſhall not extend to acceſſaries 509 ſtands 
MONT H. Wide Indictment. 1 On an indictment of murder ex Put to | 
1 a 5 litia Na evidence of malice 1 11 : 
MY: fied is ſufficient ea priſo: 
/ MORTMAIN. 11 J The declarations of the deceafed ai — 
N Io | | the mortal wound given, and while by the | 
By 1 Mortmains and purpreſtures, as being' he is in extremisz are, on @ trial for Wit hape: 
| offences of a public nature aro inquire | . — 


urder, admiſſable evidence ö 
Page 61 
ra jury on an indictment ofmurder 
kd the priſoner guilty of manſlanghter, 
ey Sel add; « and not of the mur- 
der.“ 6233 62 


MUT E. 
banſwer impertinently, ineffectually, 
x not to comply with the rules of law 


den put upon trial, are as much a 
nding mute in conſtruction of law, 


ifting, upon ſome frivolous defence, 
uſing to plead in chief, or the gene- 
iſſue, or even to plead a good di- 
tory plea, and refuſe to plead over 
the felony, are inſtances of ſtanding 
ute © OT ibid. 
[2 priſoner refuſes to, put himfelf 
n God and his country, or by God 
| his peers, or to wage battle where 
trial is allowed, after having 
aded, it is a ſtanding mute ibid. 
e opinions of crown lawyers whe- 
ra priſoner who peremptorily chal- 
wed above the number allowed by 


t ſtands mute, or to be hanged 
| : 461 f. 2 
priſoner who thus perverſely and 
mately offends in high treaſon is 
| facto attainted and in felony the 
lenge ſhall be over ruled 461 (N) 
who demurs in law to an indict- 
nt to appeal ſhall not be eſteemed 
land mute 461, 462 
tr a priſoner hath confeſſed, or 
ded, and put himſelf on his coun- 
| be ſhall not be conſidered to ſtand 
tt in reſpect to his ſubſequent ſi- 
8 462 f. 4 
quere, where a man does not con- 
, but. pleads not guilty, and after- 
ſtands mute, whether he ſhall 
ie put to his penance = | 

| 462 1. 4. Note in marg, 
fre a priſoner makes no anſwer at 
the court ſhall take an inqueſt of 
tby the oath of any twelve per- 


ſ. 46 


if no anſwer be made at all 461 f. 1 


was to be dealt with as with one 


bl 


Sh 


A TaBII oy Pxinoirar MATTERS: 


he do-ſo of malice or by the act of 
God-- +5. . + , Page 462 1.g 
10 If after iſſue joined, and the jury are 
charged, the ſtanding mute ſhall be 
tried by the Jury, and not by an in- 
queſt of office ibid. 
11 If a man anſwers, but not effectuall Ys 
no inqueſt is neceſſary, for his malice 
13 apparent | 462 1.6 
12 Where the priſoner is found to ſtand 
mute by the act of God, the court ſhall 
cauſe the felony to be inquired of, and 
whether the priſoner be the ſame per- 
ſon, and ſhall ſee into whatever may 
be neceſſary for his defence 462 f. y 
13 Such inquiry ſhall not be made by 
an inqueſt of office, but by a jury re- 
turned by the ſheriff in the ſame man- 
net as if the defendant had pleaded i: 
14 Wherever a perſon attainted ſtands 
mute to the demand of execution, he 
ſhall not be ſentenced to penance but 
to execution 463 1. 8 
15 If ſuch an offender hath always con- 
tinued in priſon after his attainder, no 
inqueſt is neceſſary to prove his iden- 
tity; but where a perſon attainted be 
retaken after an eſcape, and ſtand mute 
to the demand of execution, it ſhall be 
inquired whether it is of malice or by 
the act of God, and in the latter find» 
ing then whether he be the ſame per- 
ſon or not 46563, 454 
16 Standing mute upon high treaſon is 
equivalent to a conviction 464 f. 9 
17 If a man appear to ſtand obſtinately 
mute on an arraignment for petit lar- 
ceny, he ſhall have the like judgment, 
&c. as if he had confeſſed the indict- 
ment | | 464 f. 10 
18 By 33 Hen. 8. c. 12. any perſon 
ſtanding obſtinately mute upon an ar- 
raignment for any of the offences men- 
tioned in the act, ſhall have the like 
judgment, &c. as if hd were found 
uilty 464 f. 11 

19 What is to be done to an appellee 
who ſtands mute on his arraignment 

; 464, 465 

20 By fat. Weft, notorious felons, &c. 
who will not put themſelves on in- 
queſts, ſhall have ſtrong and hard im- 


— 


at happen to be preſent, whether 


priſonment 465 f. 13 
* 21. Fhe 


G 


— 


A TABLE or PrIN 


cirat, Matting, | 


#1 The opinion of the writers upon 
. © crown law, upon this ſtatute | INS. 
enen 215 7722 

22 What is the nature of the yExN ance (NAME—Mbatement: Dignity, MiſuWenbez2! 

to which a priſoner was fo be adjudged e 208, are 

upon his ſtanding mute 466 f. 1601 It is ſafeſt in ſetting forth a pteſq er as t. 
23 Women upon ſtanding mute are li-] ment, or an affeerment, or an à0 be tente 
able to ſuch penatice as well as men | of debt, to ſnew the names of the Mut the ; 
been Hage y or the 

24 At Newgate, where à pfiſoner refuſed] 2 In an appeal, a miſtake of the ch | 

to plead, the practice 2was to tie his or ſurname of the appellant; or will» NEG 

. thumbs together with whipcord, &c. he is named with an addition to vi | 
| | 467 1.18} he is not entitled, or where a peer Wvhat ca 
25 On ſtanding mute in high treaſon; has more than one name is not nai will 

tit treaſon, or felony, a priſoner for- of the moſt noble; it may be pleade 
Pie both lands and goods, in the ſame] abatement. 269 f. 
manner as if he had been attainted any. It is a * reply to a plea of a M NEGLI 
bother way 4367 f. 1g] nomer of the ſurname, that the p | 
26 But where a perſon was adjudged to} is as well known by one name as by N 
his penance for ſtanding mute, and there- other | 5 
by prevented attainder, he forfeits hisf4 No indickee can take ad vantage ther it ſh. 
chattles only, and not his lands miſtaken ſurname (vid. Miſnomer) 

8. . | 456 f. 19] 5 The omiſſion of any name of dig 
27 How ſuch forfeited goods may he may be pleaded in abatement * NIGE 
granted 438567 f. 20,2116 lt is a fatal, fault to place the: 

28 Whether the proſecutor of an indict- tion after the alias aictus inſtead of perſon n 
ment or appeal of larceny be entitled} firſt name | 329 er befor 
to a reſtitution of the goods ſtolen, ) Whether it be ſufficient to deſe¶ conſtable 

upon the defendant's ſtanding mute man by his name of baptiſm only Without a v 
[es | 249. 467, 46518 Indictments have been quaſhedMiebt-watke 
29 Wherever a priſoner ſhall be allowed} omiſſion of the names of the juni; torn 

cleigy upon a conviction by verdi or] the caption of it ſuchmen x 

, confeſſion, he ſhall be allowed it onſq It is diſcontinuance to deſcribe Millers 

ſtanding mute 4681. 24. p. 481 f. 27] In the roll or proceſs, by a nan hath been 

30 A ſtatute taking away clergy from ant from that in the original 424861 may 

thoſe who fhall he convicted of a crime] 10 A variance between a record Mer 

doth thereby take it away from thoſe] quittal and that to which it is p 
who ſhall ſtand mute ibid. 451} as to the name of the party, | 

31 By 3 & 4 Will. & Mary, c. 9, if any] helped by an averment, that the WW npprp _ 
rſon'is excluded from clergy by any] petſon was intended in both 

former flatute, on conviction, by ver- | | EA | 
dict or confeſſion he ſhall not be ad- NAVIGABLE RIVER NIS 
mitted to it on ſtanding mute 251d. 487 | 

32 By 12 Geo. 3 c. 20. priſoners whoſt By 24 Geo. 2. c. 45. whoever iſe king's be 

ſhall ſtand mute in felony or piracy, ſteal to the value of 408. on ain treaſoi 
ſhall, on conviction, be liable to the] gable river ſhall be excluded ommon 2 
ſame conſequences as if convicted by] clergy Rd ler a trial © 

verdict or confeſlion 42 Theft from a barge in Limehoulaſh tipe on] 
Whether the recognizance of bail for] is not within this act 493. Net lh» * 
felony be forfeited by the prifoner's|3 Money is ſaid not to be goods Mer power an; 
ſtanding mute 177, 178] the meaning of this act.— eius have 
79. Sed quere NA lite Afize an 


# 


( ces of 22 A 


i 


'NAVAL'STORES. 


mbezzle Naval ftores to the value of 


xr as thoſe who ſteal woollens from 
the tenters Page 492 1.7 
gut the judges are empowered to tranſ- 
ut the offender for ſeven years 493 


NEGATIVE PREGNANT: 


what caſe an implied negative preg- 
unt will vitiate a plea 266. f. 127 


NEGLIGENCE.—Vitle Eſcape 
NEGLECT. 
ther it ſhall forfeit a leet ch. 11. ſ. 5 


NIGHT-WALKERS. 


| perſon may be indicted as 4 night- 
wier before juſtices of the peace 61 
| conſtable may arreſt night-walkers 
out a warrant = 98 
icht-walkers may be indicted at the 
enff*s torn : | 10 
ſuchmen may arreſt ſuſpected night- 
ikers 1 | 116 
tath been holden that any private 
on may arreſt a ſuſpicious night- 
ker 122. 130 


LDEBIT.—7;de Informatio 
Tam 


NISI PRIUS. 


n Qui 


[ 


e king's bench may grant a 11 
in treaſon and felony as well as 
eommon caſes | 
tre a trial of /i prius is granted, or 
acript only of the record is {ſent 
E 1 1 
W power and juri ſdiction juſtices of 
” pris have in criminal matters 
ile Afize and Niſi prius 37 eb. 7 
es of vi prius have no power by 


| 


By 22 Car. 2. C. 5. thoſe who ſteal or 


05, are ouſted of clergy in like man- 


tales is grantable with a ne prius 


9.1.7] 


A TAETE or PAIN IPA MaTTaRs. 
| far. Weſt. c. 12. to give judgment 


of impriſonment and damages in appeal 
upon an acquittal before them Page 289 
5 But by 14 Hen. 6. juſtices of 1 pril 
may in an appeal give the principal 
judgment Frog bid, 
6 Juſtices of ni prius by an eſtabliſhed 
uſage have gained a power to aſſeſs the 
damages | i bid. 
7 The coſts allowed to a defendant ac- 
quitted upon an information, only ex- 
| tend to trials by iff prius and not 
where the cauſe is tried at bar 
. | . 
8 A perſon is not liable to attachment 
for diſobedience of a rule at i prius 
unleſs it be made a rule of court | 


| 230 f. 3y 
9 In what caſe a diſfringas, &c. with a 


| 


| 576 f. 16 
10 The court above will take judicial no- 
tice of what is done at 11 err” 
| 17 

11 In what caſes juſtices of aſſize may 
grant a tales de circumſtantibus 575 
12 By fiat: Weſt. e. zo. all pleas in either 
bench which require an eaſy examina- 
tion may be tried by a writ of ni, privs 
578 f. 2 


7113 An iſſue joined in the king's bench. 


whether for treaſon, felony, or other 
crime committed in a different county, 
may, by virtue of the above ſtatute, be 
tried in the proper county by writ of 
14 Where ver the king is a party it is ir- 
regular to grant a niſi prius, without 
his ſpecial warrant, or the aſſent of 
the attorney-general 578 f. 3 
15 In an appeal the court may grant it as 
in common caſes ibid. 
16 The court of king's bench may refuſe 
a niſi prius even on the motion of the 
attorne y- general if the cauſe require 
great examination, except the king by 
letters ſignify his pleaſure to have a 10 
prius ibid. (N) 


NOBILITY. 
All nobility is loſt by an attainder of trea- 


| 


ſon ar felony 648 
NOC- 


c 


A TRIZ or Par 
NoOC TAN TER. 
he word an is rieceſſary in every 

indictment of burglary ch. 25 f. 57 


Where a woman who has title to dower | 
may, by reaſon of her huſband's attaind-| 


er, avoid the bar of nonclaim 
Page 047 1, 44 


Whether he can bring an appeal, or be 


an approver | 
NON OBSTANTE. 


7 Leere whether the king's pardon of 
manſlaughter was good without a 10 
obtante of the ſtatute of 2 Edw. z. 

1 

2 The king's pardon of murder, rape, or 

treaſon, cannot be 


good without a nc 


ahſtante of 13 Rich. 2. unleſs the crime 


be ſpecified in the pardon - m6 
3 By i Will. & Mary c. 2. no diſpenſa- 
tian of any ſtatute by nan obfante ſhall be 
allowed 1 bid, 
4 Where a x ob/iante is neceſſary in a 
diſpenſation, and how far it may be 
_ effectual 5515 $52 


» 
<; 


Nom OMITTAS. 


1 In what caſe a nom omittas ſhall be 
awarded upon a ſheriff*s return 216 
2 In what caſes criminal proceſs requires 


the clauſe of nn cmittas 401 
NONSUIT.—7ide Appeal. Information| 
WERE I 3 Bhi Dew, | 

NOTICE. 


x Whether it is neceſſary that notice of a 


4 


ö 


240. 294 


544] 


\ 


NCIFAL MATTIR&S, 


der to determine a former one „ that oh 

| | ful pert 

42 In every every in the ſheriff"; The Cap 
it ſhould appear that notice was gin nlets it 
ot holding the court q dme 
3 All perſons within the precincts H Wbether 
leet are bound to take notice of its e an 
ders e the ſame 
4 On removing an indictment from Ln with 
don and Middleſex, the other pe Zi 
ſhould have notice of the application 02th : 
13 | Lo Al ect of re 
5 What notice is neceſſary in Lon ig to the 
| and Middleſex of the trial in - £v1d: 
| | | 395, Note in Ma gainkt hir 
OE _- IG et A” 

NUL TIEL RECORD, . 

1 What variances are immaterial u RO 
| ſuch aniffue, in pleading a prior 5 8 
depending to a qui tam action or in huhat ca 
mation | ; lqueſt of 
2 Where the object of a certiorari is hat 1 
to try the iſſue of ul tiel record, i priſoner 
ſaffictent to certify the tenor only wh of mz 
RE 420 ee 
ms, 3 2 
; = en to ent 
_ 1 Jury re 
All common nuſances are indictab!\ns upon f 
the ſheriff*s torn 106 RES 


2 If a fact done in one county provea 
ſance in another, it may be indicte 
either 351 
An indictment for barratry, &c. 1 
not conclude to the nuſance of all 
king's ſubjects, to the nuſance of 
ders is enough 
The king cannot pardon a nu 
which continues unreformed 553 


" 
10 


O. 
OATH. 
All perſons dre compellable fo take 


"new commiſſion ſhould be had in or- 


refuſing to be fworn 8 
appear in a coroner's in 


1 
oath of allegiance at the torn or le 

93 * 989. 2.5 0 L 

2 Jurors are puniſhable by attachme fo, I 0 


3 It muſt 


ful perſons of the county 
The caption of an indictment is bad 


nditment upon their oaths 361 f. 126 
Whether it be neceflary in qui tam to 
have an oath, that the offence aroſe in 
be ſame county in which it is laid, 
ad within a year before the ſujt 


ſect of religion, but it muſt be accord - 


All evidence as well for the king as 


IG et ATIA —Vide Bail. Commit» 
WM OFFICE. 
„lat caſes the coroner ſhall take an] 


queſt of office of treaſure trays 82 
h what manner the queſtion whether 
priſoner ſhall be tried if he ſtands 
jute of malice, &c. ſhall be tried by 


# i inqueſt of office 462, 463 
ether an inqueſt of office ſhall be 


lien to entitle an appellant in larceny 
breſtitution -— 249, 250 
It jury refuſe to find an office for the 


abs upon full evidence, they may be 
6 1 . ; | 224| 
ea the common law, lands forfeited by 
coſe attainder were not veſted in the 


4 during the life of the offender, 
ll ofice found '* 636 f. 2 
z; Hen, 8, c. 20, forfeitures by 
kinders for high treaſon fhall be veft- 
lin the king without office found 641 
nght of action or entry into lands 
kfeited by an attainder ſhalt not be 
aged in the pofſeffion of the king 
out an office, ſcire facias, and 

642 f. 23 


C. 1 


aue of ſuch offrce- 


CER.—Yide Eſcape. Aren J 
tices of F 


OLD AGE. 


inlets it ſhew that the jurors found the 


wy 


pag Nb 383, 384, 386 
in oath may be adminiſtered to any 


ig to the reſpective forms of each 612 
guinſt him muſt be upon oath 2: O13Þ 


WY Tazix or Princiear MATTERS, 
that it was taken by the oaths of law⸗ | 
Page 55 


of ſeventy years ſhall not be put on 
Jjuries Page 308 1. 20. 588 f. 26 
2 Perſons above ſixty years f age may 
counterplead wager of battle 600, 60 


0 RDERS.——Fide Clergy. Certiorari, 


"ORDINATY: 
1 By fat. Hef, ordinaries were prevent- 
ed from delivering their clerks who had 
been tried, without due purgation 
EEE Oe BE 
2 In what manner the judges uſed to de- 


Aver elerks to the ordinaries in order to 


make purgation . $94 
3 It was anetently the uſual method for 
the ordinary to demand the criminal as 
his clerk before the allowance of clergy 
(TEA | Re STS 
4 But'the court might allow the clergy 
without ſuch demand 505 
5 If the criminal had broke the prifon of 
the ordinary, the allowance of clergy 
woas in the ordinary*s diſcretion rbed, 
6 The temporal judge and not the ordi- 
to clergy 

7 In what manner # clerk was to be de- 
Itvered to the ordinary, and afterwards 
demeſued at the common law 507 


ORIGINAL 


Ie is a contempt puniſhable by attachment 
to take out a capias not warranted by 
the original, | 


| OVERT ACT.—Pide Indidmont. 
| Treaſon. Evidence. | 


OUT-HOUSE, 


1 By 30 Eliz. c. 18. larcency to the value 
of I in the 45 time from any dwel- 
ting er out-houſe thereto belenging by 
breaking the fame, is excluded from 
clergy ; but acceſſaries are not within 
this ſtatute = 


a. 2 old men above the age N 


= — — 
= ber — —-— 


nary was to decide who had the right 
505 f. 113 


ck. 22. f. 17 


goo f. 95 
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6 Whether one outlawed an an indict- 


found contrary to the 11 Hen. 4, c. 9. Of 
20 An exigent ſhall never be aw 


EW 


1 


* 


502 
In 


 OUTLAWKRY,: ; 


1 Proceſs, of outlawry upon an appeal 
may be awarded in the county court 


till the exigent 


* 


2 And quere, if the coroner may not 
award. it even to an outlawry on the 


, appeal of an approver 84 


3 A perſon outlawed in a perſonal action | 
cannot bring an appeal until the out- 
"IRE 1]: ſaved © 


. Jawry be reverſed” |, 24 
4 A quere, if a perſon eutlawed in a per- 


11 Outlawry does not he upon a fi; 
- unleſs ĩt be either expreſsly or impii 
ly given by it Page 430 f. 
12 Several ſtatutes enumerated on whi 
it has been adjudged not to lie 
13 In proceſs of outlawry for any crij 
not capital, there muſt be three caia 
to the ſheriff of the county where 
proſecution is commenced, before 
by 2 — ny 2 unleſs a 
Judgment, and then one capias is 
14 Quere, if three capias's be not 
neceſſary in ra 4 1 1 
15 In high treaſon and murder one cay 
before the exigent is ſufficient | 
ie Meth i. 11743 $i 
16 By 25 Edw. 3. c. 14. after indi 
ment found the court ſhall award a 
; þras, and upon non eſt invents retur 
another c « v4 ſhall iſſue, returnable 
three weeks, commanding the ſhe 
to ſeize the chattels of the offend 
and if he then return that the bod 
not to be found, the exigent ſhall 
' , awarded, and the chattels forfeit 
But if he appear before the returi 
| the ſecond. capias, the goods 15 
715 44631 
This ſtatute does not 3 — to f 


U 


17 


_ ſonal aMion can be an approver 294-1, 4|. der i 


5 It is faid a perſon outlawed in a per- 


+ ſonal action cannot be a grand juror 
5X 30% 1. 16 


ment of felony may plead in avoid- 


ance of it that one of the indicters was | 
. outlawed for felony 308 f. 18 
7 An outlaw. may, in avoidance of the 


outlawry, ſhew that the indictment was 


reſpecting the return of grand jurors 

£ one Wag 1-87 

$ Quere, whether outlawry in a perſonal 
action be within the exceptions of 11 
. 313 3 
Or PROCESS OF OUTLAWRY 430 


10 Proceſs of outlawry lies in all crimes] 


of a higher nature than treſpaſs with 
force and arms; but not on any indict- 
ment for a crime of an inferior nature 


18 After a cepi returned, the court 
not award the exigent upon the ſug 
tion of an eſcape ; the ſheriff muſt re 
BC: Loft wor crow 3-480 h 
19 Of ſeveral defendants, if ſome p 
in abatement, the ſuit. ſhall be. 
tinued againft thoſe who make det 

by capias only, and no exigent 
iſſue till ſuch plea be determined 
431 f. 


but into the county where the of 
„ hs. 1444 Þ 
21 By 6 Hen, 6, c. 1. before exigent 
be awarded ſor treaſon or felony 
king's bench, "writs of cepias {ha 
directed to the ſherifis of the co 
where the party is indicted, and 
he is named in the indictment, tet 
able in ſix weeks or more, and 


5 430 f. 113 


exigent awarded or outlawry pronol 
£ 1 . — ? Free . 9 


fore th. 
e void 
By 8 He 
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ter the f 
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i 85 and l 
the ret 
rarded | 
This ſtatu 
c. I. 7 a 
ung the 


Y 10 He! 
quired by 
arded up 
morare 

bſervatio! 


L capras d 
 chancellc 
arded into 
 defendan; 
county 
What ſhal! 
9 not retuy 
a defenda 
ty in whi 
Un which 
Woof a cap 
ung to 8 ] 
0 capias ne 
Uty of whi 
Lately was 
t if a deft 
lite of C-.4 
county, 
ich the 705 


outlaw 
Ne mentione 
by writ of 


at. Weſt, v 
a3 wel! 


awed a 


pal be at 


ore the return of ſuch capias, ſhall 
iii Page 432 f. 120 
zy Hen. 6. c. 10. where the offend- 


at in which the indictment is found, 
ter the firſt capias is returned, another 


þ offender dwells, returnable in three 
unths where the counties are holden 
um month to month, or in four 
mths where they are holden by. fix 
ks, commanding the ſheriff to take 
body or to make two . proclama- 
ns, and if the offender do not appear 
t the return, the exigent ſhall be 
narded | « 448 1, 2121 
This ſtatute does not alter the 6 Hen, 
c. 1. (Vide ſupra No. 21.) con- 
ing the proceſs of king's bench, &c. 


br 10: Hen. 6. c.6. the fecond captas 
quired by 8 Hen. 6. c. 10. ſhall be 
uded upon indictment removed by 
ntcrart 4s 4443; + 183 
Ibſervations upon theſe ſtatutes 


Fe 433 1.434 
| captas directed to and returned by 


aded into a county palatine, when 
defendant is named of any place in 
county 434 f. 125 
hat ſhall he done if the chancellor 
not return ſuch writ bid. 
Ia defendant be named both of the 
ty in which the indictment is found 
lin which he dwells, there is no 


c bl of 4 capias with proclamation ac- 
dens to 8 Hen. 6. 434 f. 126 
hes need be awarded to the 
" We of which it is ſtated the defend- 
(Mb was | ibid. 


It if a defendant be named late of 
lte of C. &c. a capias ſhall go to 
county, different from that in 
ich the proſecution is commenced 

ibid. 
 outlawry contrary to the ſtatutes 
re mentioned is not vid, but void- 
by writ of error 434 f. 127 
ſet. Weſt, which extends to indict- 
Was well as appeals, none ſhall 
utlawed as acceſſary unleſs the 
Ul be attainted, but the exi- 


Ldwells in a different county from 


os ſhall iſſue to the county where 


chancellor of ſuch county, ſhall be 


0 


A TABLE or PRIX CI AL MATTERS, | 


, 
* 


00 attainted Page 434, 435 
33 Where ſome of the defendants are 


gent, the outlawry of the acceflaries is 
re verſable | „ 
34 Quere, whether if an appellant take 


out the exigent at the ſame time againſt. 


all the defendants, he muſt not, when 
they appear, count againſt them as 
principals 435» 436 
35 If when he comes to the exigent, he 
counts againſt ſome as principals and 
others as acceſfaries (which is the ſafeſt 
way), he muſt take out the exigent only 
againſt the principals, and a capias 
8 * the acceſſaries — 47 
36 Where there is more than one princi- 
pal, the exigent ought not to iſſue till 
all of them are attainted 436 f. 132 
37 A perſon outlawed ſhall have his cler- 


* 


otherwiſe convicted 481 f. 2 
38 A ſtatute taking clergy from thoſe 
who ſhall be found guilty, does not 
| take it from thoſe who are outlawed 
| 481 f. 28 
30 Perſons outlawed are ouſted of their 
| Clergy by the 1 Edw. 6. (Hage 485 f. 


35.) but not by 23 Hen. 8. (page 481 ſ. 


31.) nor by 25 Hen, 8. (page 481 f. 
33.) nor by 10 & 11 Will. 3. c. 9. 
(page 491 1, 65.) nor by 12 Ann. 
c. 7. ¶ page 492 1.68.) 

40 Whether perſons outlawed for horſe- 
ſtealing, be ouſted of their clergy 


41 Juſtices of gaol-delivery may award 
execution againſt ſuch priſoners as 
have been outlawed before juſtices of 
the peace "423 £9 

42 Perſons outlawed for felony are ex- 

' cluded from replevin by the ſtatute of 

Weſtminſter 153 f. 40 

43 It is a good cauſe of challenge to a 

Juror that he is outlawed 387, 588 


44 If a peer abſent himſelf and cannot be 
found, he may be outlawed per judi- 


cium Coronatorum, &c. | 597 ſ. 16 
45 Outlawry in a perſonal action is not a 
ood exception againſt a witneſs as it 

is againſt a juror 610 f. 21 
46 Judgment of outlawry is given by the 


coroner 


| gent ſhall continue till the. principal 


charged as principals and others as ac- 
ceſſaries, before the award of this eðx - 


gy in the ſame manner as if he had been 


490 ſ. 61, 62 
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C 


A 


the parties not appeari 


county court, till he be outlawed 


nmeous 


given by the recorder 


51 


ſentence upon verdict or confeſſion 


TARILI or PRINT CIrAL MaTTaRS. 


evroner at the fifth county court upon a partyrightly deſcribed, can be ay; 
ng to the exigent] 
| | Page 634 1.21 
47 The exigent is a writ commanding 

the ſheriff to cauſe the defendant to 
be demanded from county court to 


49 If the judgment appear not to have 
been given by the coroner, it is erro- 

8 Notes in marg. 
$0 In London judgment of N is 
| bid. 
When a jadgment of outlawry for 
treaſon or felony appears of record by 
the ſheriff's. return of the exigent, the 
party is as much attainted, and ſhall! 
torfeit and loſe as if he had received 


50 alt 

other 
bo In v 
comm. 


ed by any plea of fact Page 6 2 
59 By 26 Hen. 8. c. 13. & 5 & 6 E 
. c. 11, judgment of outlawry fort 
ſon againſt perſons abroad at the! 
it 18 pronounced ſhall be good, by 


| 2 within a year may appear in By ! 
. 


| p Bid. ng's bench and traverſe the ind h the 
43 How ſuch judgment ſhall be entered] ment, kc. tinued 
on the recor VBid. 66 Theſe ſtatutes extend to treaſon, By 2 


ſequent to the 25 Edw. 3. 653, niffon 
61 Any outlawry may be awarded by 
| defendant coming in upon the 4 
utlagatum and pleading a mifnoi 
Kc. &c. Kc. 6553, 


ö 


| nuſt be 

SF | What 
OYER and TERMINEF adjourn) 
How f. 


I By the common law as well a3 27 [ b 
Ons Of 


. C, 24. none thall create juſtic 


1 | 8 634 f. 22 oyer and terminer, &e. &c. except ed, enlar 
32 And quere, if the party is not equally king 2 i hethe 
© attainted' by the coroner's return of a|2 By what kind of inſtruments fuch be. ma) 

certiorari directed to the , ſherifs to} tices muſt, be conltituted /Yide ( fences co 
certify whether he were outlawed or miffons)  _ [By g. L 

not 634 f. 223 How the authority of ſuch juſtices term. 
Any one as amicns curiæ, ma) inform be ſuſpended, revived, or detem words,“ 
© "the court of error in proceſs of outlaw i777 e Michaeln 
5 3 634 f. 234 Their power is wholly ſuſpend Juſtices 
54 The party ſhall have counſel aſſigned the court of king's bench fitting iniſ*ivery r 
to take advantage of error in outlawry| fame connty for which they are if both c 
; 1 ibid.] miſſioned; but it revives without 
55; But if the an | Yo only voidable cedends upon the abſence of the k | Commit} 
and the party will take no advantage] bench © 21 ler gene 
of error, execution ſhall be awarded, 5 Their authority may be ſuſpends The orm 
but no Judgment pronounced ibid. Superſedeas on proof that their th and te 
36 Whether an outlawry may be reverſed, | miſſion was unduly granted, but it bether 

upon a defendant coming in upon the] be again revived by procedendo | % and p- 

capias utlagatim the ſame term the|6 A commiſſion once determined open enunc 
_ exigent is returnable, without a writ off be revived without a new com bo oye, 

error for faults apparent on the record F N 4 Ices of 

3 3 650, 65 17 Commiſſion of oyer and termine 4 to pr 
57 The purchaſer of land of a perſon] was before 5 & 8 Will. 3. c. 2 Woſe wh 

afterwards outlawed for felony may] 1 Ann. c. 8, 1mpltedly determine »y x 

Talſify the record both as to the time the demiſe of the king, and be of they | 
and nature of the offence 652] Edw.6. c. 7, by the Juſtice's 20 108 of 
58 At common law in favorem wite, an] ance of any new name of dignit) etermin 

outlawry of treaſon or felony might be 221 3 

avoided by plea of ſome fact which 8 The authority of ſuch juſtices 1 3 a ſta 

rendered his appearance impoſſible; but | impliedly determined by holding dot 2ppa 
no outlawry for any other crime, againſt ſion without adjourning it, &c. 2 pentſhed, | 


A TABLE or PrIncieat MATTERS, 


\ $0 alſo by granting a new commiſſion to 26 To what perſons and on what occa- 
other perſons of the ſame nat ire Page 23] ſions commiſſions of er and t-rminer 
ln what manner notice of ſuch new} are grantable _ Page 29 l. 34 
commiſſion ſhall be ſaid to be given z) By fat. Wef. no writ of trefpaſs 
| iN 23 f. 9, 10 ad andiend:m et terminandum ſhall be 
By 1 Edw. 6. c. 7. the proceſs made | granted, except to the juſtices of either 
by the old commitſioners ſhall be con- bench, or juſtices in re, Sc. 29 f. 34 
ünued by the new ones 23, 2428 By 2 Edw. 3. c. 2. ers and ter miners 
; By 2 & 3 Phil. & Mary, c. 18. com-] ſhall not be granted but before juſtices 
miſſions of oper and terminer, &c, &c.] of the one bench or the other, or juſ- 
&, ſhall not invalidate commiſſions of tices itinerant 29, 30 
the peace 24 f. 1329 By 34 Edw. 3. c. 1, Juſtices of oyer 
How far the preciſe letter of com-] and terminer ſhall be named by the 
miſſions of 9yer and terninzr, &c &c,| court and not by the party 30 ſ. 36 
mu be obſerved by the juſtices 24 ſ. 14 30 Theſe ſtatutes only relate to ſpecial 
What form is to be obſerved in the] ' commiſſions granted upon particular 


: pf #djournment of ſuch coinmiſſions . occaſions at the requeſt of the party, 
58 24 f. 18] and not to the king's' general commiſ- 
; How far the power given by commiſ- fion of oper and terminer 39 


fons of oyer and terminer may be alter-[31 The 1 Edw. 6. c. 7. which gives 
ed, enlarged, abridged, or divided24 525 ſubſequent juſtices power over thoſe re- 
Whether juſtices of yer and termine; | prieved by former juſtices, does not ek- 
ke, may fit in one county to try of- tend to conviction before juſtices of er 
fences committed in another 25, 26| and termine © © 3 1,18 
By 9. Edw, 3. c. 5. juſtices of oyer|32 The proceedings before juſtices of oyer 
ud ter miner, &c, &c, ſhall ſend their and terminer after the oper is determined 
kcords, & c. into the exchequer every ought to remain in the king's bench 
Michaelmas Gat 7 5 of 5 - fbids 
Juſtices of oyer and lerminer and gaot-133 Whether juſtices of the peace may 
klivery may proceed in the execution Proceed on a ſtatute which gives autho- 
if both commiſſions at the ſame time] Tity to juſtices of er and terminer 88 
| "EI 286 . 21134 Jaftices of ger and terminer cannot 
Commiſſioners of oper ard terminer arc| alſign a coroner, and therefore they 


4 
* either mga or ſpecial * 26| Cannot receive the appeal of an ap- 
nde The form of a general commiſſion off prover 226 f. 16 
ir N end terminer 27035 Were if uſtices of oyer and terminer 
ut it hether it extends to ſuits between] may award a wenire for the trial of an 
0 ry and party 27 f. 2 iſſue joined before them, returnable the 


An enumeration of ſpecial commiſ- day on which the party is arraigned, 
ts of oper ter nine 27 unleſs the crime amount to felony, or 


Juſtices of oyer and terminer have no the party conſent to he tried immedi- 


prer to proceed againſt any perſons| ately EEE . 
bit thoſe who are indicted yy By them. 36 A wenre before juſtices of oyer and ter- 
res 28 f. 32| miner, returnable at a day certain, is er- 


But they may be authoriſed by the roneous, unleſs the ſeſſion appear to have 
ding of their commiſſion to hear been adjourned to the ſame day 573 
u determine indictments found elſe- 37 The award of a wenire returnable be- 
*. I bid. fore juſtices of gyer and te miner, &. 
Where a ſtatute prohibits a thing, and need not expreſsly mention before 


ces « - * . 
ang WM” not appoint in what court it wall what juſtices it ſhall be returnable 
c. 1 niſbed, the offender may be in- 8 


led before juſtices of oyer and ter- 38. Juſtices of er and terminer cannot 
4 28 f. 33 have a jury returned for the tria. of 
Wor. I. e 3G 0 


| 
l 
1 


: * 


1 Ia 8. c. 24. 


A TazLs or PRINCIPAL MATTER8. 


any " iffuejcined before them by force of 6 The 34 & 35 Hen. 8. c. 14. reſped. 
a bare reward: They ought to make aj 


particular precept to the ſheriff for that 
purpoſe under their ſeals Page 572 
39 In what caſes they may award a tales 
r Jurors, No, 45) 585, 586 
49 12 5 Edw. 3. c. 11. Juſtices of oyer 
terminer may award proceſs into 
any county of England in. relation to 


perſons indicted or — before] - 


. 1 


FS, 


mw of Hey, 


: 
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* 
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PAIN FORT ET DURE. 


= * 


1 The nature of che 1 466 ſ. 1603; 


2 udgment of 


7 fort et dure in one 
elony, is no 


to a e for 
6 1 31 


1 „ * 


PALACE. 


The Judgment for bebe in the king? of. 


5 > . 12 


PALATINE. 


. ſan, felony, or treſpaſs in ever county 
1 ſhall 7 the et of the 
Ling only, &c. teſted in the name off; 
him who hath the franchiſe 401 f. 
2 A certiorari lies to a ge palatine 


4 
3 A certierari to remove an indi ament 
at an aſſize in a county palatine ſhall 
be directed to the chancellor of ſuch 
county, who ſhall ſend for i it to the juſ- 
tices ef aſſize 410 f. 41 
4 The proviſions « of 5&6 Will, & Mary, 
i concerning the removal of in- 
dictments by certiorari, are extended to 
the counties palatine of Cheſter, Lan- 

caſter, and Durham 41 
5 A capias ſhall be awarded into a coun- 
ty palatine, where the defendant in an 
jndictment or appeal is named of any 


ki 5 The was if it pleaſe ihe FEE | 


—— 


proceſs for trea- 


o6[8 By 4& 5 Will. & Mary, e. 8. robbe 


ing the clerks of aſſize; &c. certi yi 
tranſcripts of records of attainder, does 
not extend to the counties palatine 


Page 477, 418 
| "diſco? 


p A * L L. 90 e. more 
; | of the 
| cover) 

PARDON. and be 

13 By : 20 
coveri1 


1 


1 Perſor 
ſpecial 
otherwi 
titled te 
I; In wha 
yicts the 


of al 
der 
{2 By 


; Anciently the right of pardoning wa 
claimed by certain lords: But hy 27 
Hen. 8. c. 24. no perſon whatſoeve 
ſhall haye power to pardon treaſon and 
felony except the king 538 f. 
2 WHERE A PARDON.IS MAT TEA of 
RIGHT . . 3 
By at. „ c. 5 where perſon; 
are indicted for murder, and the jur 
find it per infertunium or ſe defendend; 
upon the repert of the juſtices the king 
hal] pardon him f it Nu Ein , 
8 


An acc: 
fur diſco 
le know: 
f approy 
tmmenda 
lot to a [ 


only ſpoken out of reyerence to him 
and dg not render 4he right of the ſub 


ject to a pardon precarious 53 ; 
5 The forfeiture of goods by ſuch hol Ajuſtice 
? de, 3 is ſaved by pardon $300” offende 


nitted a w 
| The kin 


wnplics \ 


A pardon is as neceflary for one who 
indicted of homicide ſe d4:fendendo, an 
confeſſes it, as for one who is fo 
ilty /e defendends on an indictme 
or murder ib 
Quere, if the perſon convicted be fon 
to have fled, whether a pardon w 
ſave the forfeiture = 10 


out of pri ſon who ſhall di ſcoyer two 
fenders ſo as they be convicted, ſh 
be entitled to a pardon | 539.5 
9 By 6&7 Will, z. c. 17. clippel 
coiners, &c. diſcovering and convidt 
two offenders, are entitled to a pan 
for all ſuch crimes committed bef( 
the diſcovery 58 
16 By 10 &11 Will. 3. c, 23 burg 
houſebreakers, horſe ſtealers, 55 in 0 
whoſhall di ſcover two or more offe 
ſhall be entitled to a pardon 540 
11 By 5 Ann. c. 31 burglars or ho 


* in ſuch Oy 434 { 125 


breaker 8 who ſhall convict two or Ill 
; offend( 


A TanLs Oo Princirat MATTERS. | 


„ders, ſhall have 40l. and a pardon| quainted with the true ſtate of the caſe 
of all fetonies except treaſon and mur- 2 5 Page 542, $43 
V 540 ſ. 6023 Anciently 2 pardon of all felozies in- 

u By 8 Geo. 1. c. 18. any ſmuggler] cluded a pardon of all treaſons 543 1.9 


' diſcovering and convicting two or 


more of his accomplices, ſo as the value 


of the goods recovered by ſuch dif- 


and be entitled to a pardon 540, 541 
13 By 25 Geo. 3. c. 57. accomplites dit- 
covering an offender in counterfeiting 

lottery orders, are entitled to a pardon 

e * 541 Notes in marg. 

u Perſons to whom the king has by 
ſpecial proclamation in the gazette or 
other wi e promiſed his pardon are en- 
titled to it of legal right 541 (N) 
z In what manner an approver who con- 
iets the appellee is entitled to a pardon 
3 i 299. 541 

An accomplice who makes a full and 
fir diſcovery, and gives evidence of all | 


| 


G0 


of approvement, entitle himſelf to a re- 
unmenclation to the king's mercy, but 
wt to a pardon of legal right ' | 
. : : „ ; . 4 $41 (N) I 
Ajuſtice of the peace cannot pardon 
n offender, and tell him he ſhall be ad- 
nitted a witneſs forthe king 541 (N) 2 
The king's bench will bail an ac-| 
umplicè who has entitled himſelf to 
de hope of mercy by the airneſs of his 


covery exceed gol. ſhall receive 40l. 


te knows, may, by analogy to the law| 


24 But a pardon of all felonies will not 
now pardon any felony coming within 
the general limitations of the pardon z 
and murder and rape are exprefily ex- 
cluded by 13 Rich. 2. The reaſon of 
3 : bid. 
25 It muſt appear by the patdon of a per- 
ſon attainted, that the king was ac- 
quinted with the attainder bid. 
26 General pardons are uſually made by 
act of parliament, and have of late very 
rarely been granted by the crown with- 
out a particular deſcription of the of- 
fence intended to be pardoned ibid. 
27 In what manner the precedents of 
_ , pardons which do not particulariſe the 
offence are to be underſtood ibid. 
28 By 27 Edw. 3. c. 2. in every pardon 
of felony, the ſuggeſtion on which it is 
made, and the name of the perſon 
making. the ſuggeſtion, ſhall be com- 
priſed ; and if the ſuggeſtion be after 
found 'untrue the pardon ſhall not be 
allowed © e 
29 By 5 Hen. 4. c. 2. if an approver 
become a felon again after a pardon, he 
who procured the pardon ſhall forfeit 
l.. 
30 A general pardon of felonies extends 


* 


lcovery, in order that he may appl) 
ir the king's pardon F 70 
Tap NATURE OF A PARDON OF 
RACE 25 541 
Wherever it may be reaſonably in- 
Med that the king, when he granted 
e pardon, was not fully apprized of 
e heinouſneſs of the crime, or the 
ure of the conviRtion for it, the par- 
1s void, as being gained by impo- 
Wn on the king Fa32 1.8 
The law has intruſted the king with 
e high prerogative of pardoning, 
pn a ſpecial confidence that he wil! 
We thofe only who ought, by the pe- 
Ma circumſtances of their caſe, to be 
Flpted from the general rules of the 
6 ibid, 
or mſiltnces of pardons being void on 
fend Found of the king being unac- 


not to pirae y 5344 f. 11 
31 No pardon of felony ſhall be carried 
further than the expreſs purport of it 

| _,* $446. 1g 

32 Where a general act of pardon ex- 
cepts ſome particular kinds of. telony, 

| ſuch exception extends to perſons at- 
tainted of them | 544 f. 13 
33 By 2 Ed. 3. c, 2. a pardon of man- 
ſlaughter ſhall only be granted when a 
man ſlayeth another in his one defence, 
or by misfortune 545 f. 14 
34 But it ſeems the king's pardon of any 
other homicide is good withoet @ non 
ob/tante of this ſtatute ibid. 
35 An outlawry in an appeal of death 
may be pardoned ſo far as the public 

| Juſtice is concerned in it N. in marg. 
36 By 13 Rich. 2. c. 1. no pardon ſhall 
be allowed for treaſon, murder, or 
3682 rape, 


rape, unleſs the ſame treaſon, - murder, 

or rape, be ſpecified in the ſame char- 
Wer >= ! | Page 546 

37 This ſtatute was meant to prevent the 
abuſe of the prerogative ; and no par- 
don of murder, rape, or treaſon, with- 
out a non ehPante, could be good ; but 
by 1, Will. & Mary, c. 2. no diſpenſa- 
tion of any ſtatute, by non ob/tante, 
ſhall be allowed 546 f. 17 

33 Pardons of man/laughter, or any other 
felony, remain as they were at common 
law ide ſupra) TT 547 
39 The pardon of a ſelonious filling may 
be well pleaded to an indictment of 
manſlaughter for the ſame 42875 1 

N 101. 
40 If ſuch a pardon be pleaded to the 
finding of mauſlaughter upon the coro- 


ner's inqueſt, the court will not allow| 


it, until manſlaughter only has been 
found on the indiQment „ 
41 Where a general pardon of all petit 
treaſons excepts murder, it cannot be 
avoided by indicting one for murder 
who is guilty of petit treaſon 547 1. 19 


except murder, ſhall extend to a felo de 
fe, and not be conſidered within the ex- 
ception „ To$47 1, 20 
43 If a general act of pardon extend to 
all felomes, offences, injuries, miſde- 
meanors, and other things done be- 
fore ſuch a day, it pardons a homicide 
from a wound given before the day of 
which the party died not till after 
| eee 
44 But it ſeems that this rule of law muſt 
be underſtood to pardon ſuch offences 
only, as are not within any of the ex- 
ceptions of the pardon, although they 
may not be compleated till after the day 
mentioned 98 8 


A Tarr, or PRS MATTERS. 


| pardon of all treſpaſſes extends to cham- 


| | 42 A general pardon of all felonies, He. 


_ Fefter 66, | 
45 The pardon of a principal allowed be- 


done by them, without adding or au 
"of them, is void, The reaſon of it 
N ms N Page 548 24 
48 The king's grant of 2 protection, &c. to 
a felon ſhall not operate as a pardon 549 
49 The law wall not ſuffer a pardon to he 
carried beyond the expreſs purport of 


it | | 7 N e B00 
50 A pardon of all mifprifiens, treſpaſei, 
offences,. and contempts, will pardon a 
contempt, a falſe return, ſtriking i 
Weſtminſter bull, Sarratty, præ nunire, 
and perhaps all offences not capital 
549 f. 27 


a general 


51 Tt is queſtionable, Theiher 


perty or confederacy _, 49 1.26 WM: 4.54. 
'52 The king cannot pardon 5 . 6 nd 
ſo far againſt the public good as to be u 

indictable at common law, before it af: 

happens; and quere, if he can ſo par- 1 06 

don an offence made puniſhable by ſta- 80 

tute 5 50 ſ. 28 | 
53 The king's grant to the LEE of a Dec 

* priſon that he ſhall go free from all ed 
eſcapes, has been adjudged to diſcharge 0 A pa 

a fine for a ſubſequent negligent eſcape; wy ir 


ſed quere, but it will not pardon a w- 
luntary eſcape 550 . 29 


* 


fore his convicton, is thereby in effect 
a pardon of the acceſſary 548 
46 If a man be bound as ſurety for an- 
bother to the king for the payment of a 
debt, the pardon of the principal is alſo; 
a pardon of the ſurety, even if the time 

of performance be not arrived at the 

time of the pardon 643 f. 23 
47 A pardon to ſeveral, of all felomes 
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54 The king may diſcharge he pahſibi- the i 5 
 bity of an intereſt before it happens ibid. loweg 
55 It is a general rule that the king can- the app 
not pardon an offence that is alem in In wh. 

ſe before it happens 55 % ceed to 
56 Formerly 1t was held, that the king g00d 

might diſpenſe with a thing which, be- 9..,, 
ing lawful in its own nature, was cnly pea] of 
prohibited by act of parliament, ſo fu in the h. 
as the public is concerned, excepting & of m 
ſuch diſpenſation introduced a great in Where 
convenience | e nent fo 
57 The king cannot diſpenſe with an ac my part 
of parliament which gives a particu: The ki 
intereſt or right of action to a pati fit in ti 
teved wa I refer 

58 The king's power of diſpenſing Wil ae 
ſtatutes which intrench upon the pre If the ti 
rogative examined 551, 5 %o the an 
59 The king may diſpenſe with a ng vill gig 
of entry for a forfeiture, which de coſts 
tutes, as thoſe of mortmain, give Nt 4 pards 
| | 555 . bperſon 
6⁰ But by i Will. & Mary, c. 2. e edo fl 


di {per 


A TABLE or PRI 


WR diſpenſation; by non ob Hante, of or 


any ſtatute, ſhall be void, except a diſ- 


4 penſation be Alowed in ſuch ſtatute 
ER: ELK. 
908 6: The king could never deſpenſe with 
e ſtatute before it was made 553 f. 32 
o! Wl 62 The king may pardon any offence af, 
4 ter it is committed, ſo fat as the public 
are concerned ”. ces ing 
63 The king may pardon the penalty for 
an offence againſt a popular ſtatute, be- 
fore any ſuit commenced by an informer 
: wid 


ſance which continues unre 


* 


cept as to the 


the pardon 


ormed, ex- 


o 


ibid. 


ſtatute by a party grieved, nor even a 

popular addich by a common informer, 

if commenced previous to the pardon 

5 » 554 

6 The king cannot 8 1 
nizance of the peace before it is forfeit- 

ed f | 554 

V A pardon will not bar an appeal, ex- 
cept it be at the ſuit of the king, after 

the nonſuit of the party 554 f. 35 

8 If a pardon be granted of an appeal at 
the ſit of the party, it ſhall not be al- 

lowed, except on à ſcire facias againſt 
the appellant, &c. ibid. 1. 36, 37 

In what manner an appellze muſt pro- 
ted to make a patdon of the appeal 
ET” 5 
Þ Luere, whethef the king, upon an ap- 
peal of death, can pardon the burning 
1 the hand, if the appellee be convia- 
&d of manſlaughter _ 


ment for a private injury, the king 
may pardon it ibid. 
The king's pardon will diſcharge any 
uit in the ſpiritual court ex officic, or 
pro reformatione” morum, or ſalute ani- 
= „„ i wwT 
the time of ſuch a pardon be prior 
b the award or taxation of coſts, it 
Wl diſcharge them alſo z but not if 
be cofts be taxed id. . 42 
A pardon of all contempts will pardon 
perſon impriſoned, by excommunicats 


64 The king cannot pardon a _—_ nui- 
fine incurred previous to 


bs. The king Cannot bar any action on 4 


| Where a ſtatute gives a public puniſh- 


* 


NCITAL MarrERS. 
75 Quere, whether an excommunication 
can be diſcharged by the king's pardon 
4121 il, e 1. 42 [(N) 
76. A pardon will not diſcharge a ſuit, ei- 
ther temporal or ſpiritual, in which the 
plaintiff hath a ſpecial intereſt 556 ſ. 42 
77 Whether a pardon will diſcharge ſub- 
ſequent coſts upon a removal of a cauſe 
into the ſuperior courts 556, 557 
78 Coſts taxed to the party grieved fora 
contempt in equity are not diſcharged 
by a pardon of all contempts; /-d quere, / 
if the coſts are taxed upon attachment 
by the prothonotary | 557 
79 By 12 and 13 Will. 3. c. 2. no par- 
don underthe great ſeal ſhall be plead- 
ed to an impeachment by the commons 
in. parliament 357 144 
80 Aſter the impeachment 1s determined, 
the king may pardon the ofender 
bo 557.09 
81 The king may extend his mercy on 
what terms he pleaſes, and may annex 
a condition, either precedent or ſubſe- 
quent, on the performance of which the 
validity of the pardon depends 
25 557 f. 45 
82 If the king pardons a man for felony 
whereof he ſtands indicted, Sc. c. 
and the man in fact never was indicted, 
the pardon is void; for the king ap- 
pears to have been deceived 557 f. 46 
83 A pardongives the ſubject of it a new 
capacity and credit; clears him from 
the infamy of his conviction ; - makes 
him a good witneſs z and enables him 
to maintain an action for calling him 
felon, &c. | 


| 558 
555 ſ. 39134 A pardon of burning in the hand in 


manflaughter hath the fame. effect as 
burning 1n the hand would have had 
| 5 $ 8 1. 49 
35 A pardon is of no manner of force, as 
to the legal effect of it, till it has paſſ- 
ed the great ſeal 558 f. 50 
86 The arreſt of a perſon pardoned with- 
out notice is excuſable, becauſe arreſts 
are for the public good 558 f. 51 
37 By 4 Geo. 1. c. 11. completely ſerv- 
ing the term for which a convict may: 
be tranſported ſhall have the effect of a 
ardon | ibid. 


"Indo for non-payment of coſts ibid. | 


88 Quere, whether a pardon of a convic- 
e tion 
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tion of perjury will enable the perſon | 


| pardoned to be a compete | 
| Page 588 f. 52 
89 A conviction, &c. during a ſeſſion 
of parliament is diſcharged by an act 
paſſed during the ſame ſeſſion which 
pardons the offence 558 f. 53 


tent witneſs 


A Tavis or PrINCIvat MATTERS. 


dne of them 


to aver that the crime indicted is not 
| +, Page 561 f. 62 
102 Where a ſtatute pardon. excepts cnly 
one perſon in particular, there 1s n» 

need of an averment that the perſon in- 

dicted is not the perſon excepted 

i 5 5061 f. 63 


. 90 No pardon without expreſs words 103 Articles of ſurrender cannot be plead- 


* 
x 
4 
+ 


. ſhall diveſt an intereſt veſted by a pre- 


94 The kitig's pardon cannot 


= 98 In what manner thoſe who plead a 


cedent conviction or attainder 
. 559 1.54 
gt A pardon prior to a conviction ſhall 
prevent any forfeiture, either of land 
or goods ' ibid. 
2 In what manner a general pardon of 
all judgments and executions ſhall ope- 
rate 5 59 f. 55 
93 A pardon of a crime, which is made 
penal by ſtatute, and which alſo diſ- 
ables the party, will diſcharge the 
penalty; but not the diſability 
559 f. 56 
ſave cor- 
- ruption of blood by attaindet of treaſon 
+ or felony, 559 f. 57 
95 A genetal pardon by patliament can- 
not be waived 359 f. 


5 8 
96 But a man may waive the beneſit of a 


70 on under the great ſeal, as where 
| 1 20 pardon doth not 
plead it, but takes the general iſſue, 
after which he ſhall not reſort to the 
pardon 
97 The exceptions of a general pardon 
muſt be pleaded, or the court cannot 

allow the party the benefit of it 
560 f. 60 


general re muſt ſhew they are not 
within the exceptions ibid. 


ag Where a wan is within the general 


words of a ſtatute pardon, which is qua- 
lified by ſubſequent proviſces, it is ſut- 
ficient if he bring his caſe within Tuch 
general words; for the exceptions in 
uch proviſoes ought to be ſhewn on 
the other ſide ibid. 
100 But the court are ex gfficis bound to 


take notice of a general pardon of all 


perſons, &c. without exception 
I, 560 f. 67 


} 


559, 560 


rot Where certain crimes are excepted 
from a general pardon, there is no need 


ed as amounting to a pardon 551 f. 64 
| | MV. in marg, 
104 The ſign manual importing a pardon 
cannot be pleaded as a pardon wid, 
tos It will be error to/allow a man the 
7 725 of a pardon, unleſs it be plead 
45 ES. 61 
106 He who pleads a pardon 3 
great ſeal ought to produce it ſub ped 
/igill:, though it he a plea in _ ; 
IRE bs 1.6 
0% If the party pleading . product 
the pardon, the court may indulge hin 
with a future day for the purpoſe ii 
108 A wariance between the record and 
the pardon pleaded may be ſupplied b 
averment, 1f it 1s not repugnant 
| OILY 
og If ſuch variant pardon be plead 
without averment, the court may giv 
a further time to perfect the plea, ort 
purchaſe a bettet pardon 56 1, 56 
110 If the variance be perſonal, an i 
queſt of office has been taken whetht 
the ſame perſon were meant in both u 
cords . 56 
111 No pardon under the great ſeal c 
be pleaded together with or after theg 
neral iſſue, unleſs it be dated ſubſeque 
to the iſſue 283 f. 137, & p. 5621.0 
112 The party ſhall take the advantage 
his whole pardon, and not be driven 
any particular words of it 562 f. 6 
113 A perfon apprehended upon an 6 
treated-recognizance may plead 2 p 
don in the king's bench, and have 
| ſuperſedeas to the exchequet 562 f. 
114 Formerly no pardon was allo 
without a writ for that purpoſe (exc 
for treaſon) out of chancery, a 
ty taken for the good 9 
; 35 US oe. 
115 By 5 & 6 Will. & Mary c. 13. 
tices before whom any pardon for fe 
ny ſhall be allowed, may oblige | 


party 
to fn 
havic 


116 Th 
loves 
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24 The 
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and reſto 


It5 So all 
treaſon 6 
tunder 
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lalfified, 
heir 


) A parc 


of the w 


b In wha 


corruntion 


2) The pz 


proſecutio 
dot bar an 
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A TIE or Paincirar, Martens. - 


: ,, whether infant or feme covert, 
. to find two ſureties for their good be- 
' WW haviour, not exceeding ſeven years 
0 : Page 562 f. 70 
116 The judges may inſiſt on the fee of! 
gleves before thay allow patdon 


I -- b 6-71 
n) The mode of taking advantage of a 
54 pardon on the circuits and at the Old 
3. Bailey deſcribed 3562, 563 
ons Where beheading is part of the 
% judgment; as in high treaſon, the king 
we may pardon all the reſt 657 1.5] 
us if petit treaſon be pardoned by par- 
br |'ament, the heir can bring no appeal 
t for the pardon of the petit treaſon par- 
e dons the murder alſo 2 


120 In what caſes a pardon of a former 
ſuit may be pleaded to a qui ram action 
or information 392 

u Though an appeal he determined by 
the marriage of the widow, the appellee 
ball not be diſcharged without the 
king's pardon 243 f. 38 

1221t the king pardon the approver hang- 
Ing the appeals the appellee ſhall be 
diſcharged _ 298 1. 25 

123 An appellee at the King's ſuit may 
plead a pardon to the appeal, in the 
lame manner as to an indictment 

306 f. 13 

24 The 18 Eliz, c. 7. which ſubſtitutes 
burning in the hand inſtead of purga- 
tion, enures by way of ſtatute pardon, 
and reſtores the party to his credit 

hs 4.2 510, $11 
t5 So alſo does the king's pardon of 
treaſon or felony after conviction or at- 


2 If a fact done in a vill within a pariſh 


which contains divers vills, or in a ci 


ledged generally in the pariſh or the 

city, it may be pleaded in abatement 

| Page 265, 266 

3 It is the conſtant uſage in pleading, to 

ſhew the ward and pariſh in which 2 
fact alledged in Lo N D was done 


| : 
4 If a man be named of a pariſh which 
contains more towns, hamlets, or places 
known out of any town or hamlet, 


the defendant may plead it in abate- 
ment 4% BW 
A pariſh ſhall be intended to contain no 
more towns than one, unleſs the con- 
trary appear | ibid, 
Where a warrant is alledged, authoriſ- 
ing an arreſt within the /zbertz-s of Lon- 
don, and the indictment lays the exe- 
cution of it in ſuch a pariſh and ward 
in London, it is good; for the pariſh 
ſhall be intended witiun the liberties . 


5 


6 


24 

A fact laid in apariſh of London E 
ſome other addition, as St. Michael, 
Woodſtreet, &c. without ſhewing the 
ward in which the pariſh lies, is good 
336 1. 83 


* 


PARK. 
A wviſne may come from a patk 
266 f. 93 
PARLIAMENT. 


1 Perſons committed by either houſe of 


rliament cannot be bailed during the 
eſſions 17 


tunder ; | 610 

7 $ An attainder after pardon may. be 
dated, either by the party or by his 
5 heir | 52 . 4 
i I) A pardon will not fave the dower 


of the wife after attainder 647 
3 In what manner a pardon will fave 
corruption of blood 649 f. 51 
9 The pardon of an attainder on a 
poſecution at the ſuit of the king will 
dot bar an appeal 533 


PARISH ad WARD. 


A viſue may come from a pariſh, ward, 
be. &, nM _ 263 


S 

2 No preſumption ſhall he thade that they 
do not act within their juriſdiction 

. LS 17e f. 73 

3 The form in which the patliament 

ſhall draw commitments is not cogniz- 

able by the king's bench ibid, 

4 Quere, what remedy a ſubject has who 

ſhall be illegally committed by either 


houſe of parliament | ibid. 


5 The courts of common law. cannot di- 


rectly intermeddle with the privileges 
of parliament 171 (N) 
3 G 4 6 The 


which contains divers pariſtes, be al- 
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6 The power in Ather houſe of ee 
ment to commit for contempt, is inhe- 
rent in the very nature of their inſlitu-- 


* 


tion Page 171 


7 After the difolution or prorogation of 
parliament, a perſon committed by ei- 
ther houſe may be diſcharged be the 

| ris 1. 74 

8 All matters before either houſe muſt be 
eommenced ane w at the next parlia-| 

ibid. 

9 Quere, whethera lord committed by the | 

| = of lords on an impeachment o 

tteaſon, and afterwards pardoned, can-| 

not be diſcharged by the king's . 

171 f. 

0 The court of king's Na 2 

diſ- 


o 3 


king! s bench - 


ment, except a writ of error 


7 
— 


oy 


(Fe p. 557 l. 44. 


* 


their diſcretion bail, though not 
of high treaſon 


be purſued in parliament 


235. 


8 12 What mi ſrecitals in an indictment on 
a ſtatute, of the place or time at which 
"the parliament was holden, are fatal 


+ 350s 
13 In what manner a parliamentary 


don muſt be pleaded, and how far 


of it 560, 


- , . * 
Co a 


3 PAROLE. 


15 eee by - pron 


. 


* 


Fee at the ſheriff*s *3 torn 


charge, a lord upon an impeachment 
ibid. 


11 By i Hen, 4. c. 14. no appeals ſtall 


court are bound ex Meio to take notice 


14. No: authority, except the parliament, 
can inflict a puniſhizent unknown to 
the ccramon law, as tranſportation, &c. 
514. 633 

15 By 3 3 Hen. 8. c. 29. attainders of 
treaſon by the common law are made of 
equal force as attainders by parliament}: 


In „ a 225 may autkoeiſo an 
1 oi a gg 


Parſons of churches are not bound to give 
»x 9 I 


att nar A or Pe AIR RH arbe>. , 


A Tk or ieren Marrzzz. 


AN) 


239 


35! 
par- 


'the 
561 


655 1.140 
16 The duty of peers in the court of the 
* | Hinge parliament- e way : 


8 PATENT S.—Connifi | 


Letters patent cannot reverſe an att2ind n Whe 
| Page 652 . peers, 
ſtitute 
| ; A» | Me, 
PEACE. —Vide ; 0 Se fins, WR author 
N : upon; 
age 
PEER. the T. 
1 All peers of the realm are privileg V A cer 
from attendance at the ſheriff's tom certify 
unleſs: neceſſary on ſome particular oil ard ins; 
caſion 9uſ. i ihe 
2 None but peers can hold the office if direts 
lord high ſteward which ! 
3 The authority and duty of peers in thiſq Proce! 
court of the lord high ſteward, and ii i the 1 
the court of the king in parliamet . Ms | 
1 
4 No peers, as ſuch, have any W to the f 
thority to keep the Pee than. men Peers. 
LL perſons 4; {WM fitting 
eer is puniſhable by attachment , B) 7 V 
25 bedience to all writs whatſoever I Honed 
228 ſ. 33. & (N) MW lie f. 
6 A peer of Ireland where triable for Wſ ® condu 
crime committed in Ireland z be cl: 
7 A peer of the realm cannot be an A le pri ſo 
kn over 294 f. bolding 1 
8 Where a 4; iſtringas i is the firſt proce ln what 
againſt a peer e, dect are t 
9 By 1 Edw. 6. c. 12. every peer is ſp None b. 
lowed clergy: in all caſes except mu dliamen 
der, and therefore cannot be denied 
for any crime where it was allowed Wi Whethe: 
the common law, unleſs ouſted by {or lips h: 
ſtatute Too. 1 EO: 6. 503 * 109 l 6 
50 10 
10 A peer eats have Wa * They ha 
commoner ought not 504 ſeeſtions 
11 By 24 Geo. 2. c. 18. no challen 8 
ſhall be taken by a peer for want 17 W. 
knights returned on the panel 580 f. a a ri. 
12 A ur cannot challenge ig o Fe. 
| peers-” 4.4 No 1 bs 
13 Apeer feturted on a jury may dad, c 
Charged by writ of privilege o a NC 
may challenge himſelf, or be C a righ 
| 5 20 He 


lenged for that cauſe 5 bg 


es baron 


14 If a peer bring an appeal the defend- 
and ſhall not wage battle 
ß Or TRIAL BY Pzzxs 592 ch. 44 
b Where a peer is to be tried by his 
peers, the king, by commiſſion, con- 
ſtitutes ſome peer high ſteward pro bar 


do 


authoriſes him to receive and proceed 
upon the ſame, and require the peers 
to attend him, and the lieutenant © 
the Tower to bring up his priſoner 
3692 {. 1 
u A certiorari goes out of chancery to 
certify the ind1Qment before the ſtew- 
ard indilate | 593 
5 The ſteward. by precept under fea! 
directs a certain day and place at 
which it ſhall be certified * ibid, 
q Proceſs of the ſame kind is directed 
t the lieutenant of the Tower to bring 
up his priſoner : 


ume a 
fue ſteward directs another precept 
-r2 to the ſerjeant at aims to ſummon the 


peers, Quere, if the parliament be 


met 
3. ling 593 f. 

nt H By 75 Will. 3. all peers are to be ſum- 
rer noned | ibid. (N) 


(N) The form in which a trial by pecrs 
for s conducted ; Foz 1.4 
zi The clerk of the crown is to arraign 


holding up his hand 594 
In what manner the evidence and ver- 
UQ are to be given 594 1.6 
None but lords who have a vote in 
juilament can pals on ſuch a trial 


nie 594 f. 
2 | Whether upon the trial of a peer the 
e ops have a right to vote ibid. 


[tis agreed they have a right to vote 
nabill of attainder 6598 
| They have alſo a right to vote in 
ſueſtions previous to the trial of a peer 

b | | 595 
By Will. 3. c. 3. all peers who 
me a right to fit and vote ſhall be 
lunmoned 20 days before the trial, and 
ade the oaths, &c. zbid. 


land, nor the ſon or heir of any per 


20 Hen, 5. c. 9, dutcheſſes, count- 


Page 601 


vice, which reciting the indictment 


ibid. 


the priſoner, but not to inſiſt on his 


No lord of any other country, or of. 
y > 


ah a right to ſuch a trial 595 1. 9 | 


2 


a= | po he” 


tles, baroneſſes, indicted of treaſon or 44 One entitled to peerage who pleads 


A TELE or PRINCIPAL MATTERS. 


felony, whether married or ſole, ſhall 
be tried as peers of the realm would 
be tried for the offence of which they 
ſnall be indicted Peg: 595 ſ. 10 


32 A queen, conſott or dowager, ſole, 


ot married to a ſecond hnſhand, be ke 
a peer or commoner; and all peereſſes 


by birth, ſole, or married to peers or 


commoners; all marchioneſſes and viſ- 
counteſſes are entitled to a trial by 
Peers 5952 596 
33 But a peereſs by marriage loſes her 
dignity by marrying a commoner .596 
34 While the parliament is fitting a 

biſhop ſtall be tried by the peers 
595.1. 12 


35 A trial hy peers may be cf right upon 


an indictment of treaſon or f-iony, or 
miſprifion thereof, but for all other 
crimes a peer fſhail be tried by the 
country 506 f. 13 
36 A peer ſhall not he tried by his pecrs 
upon an appeal of felony 596, f. 14. 
37 A peer 1s not by any privilege ex- 


3] empted from being indi ted by a grand 


Jary of commoners, either in the king's 


bench, before commiſſioncrs of oyer, 


or the coroner 597 f. 1 
38 If a peer abſent himſelf and cannot 
be found, he may be outlawed per ju- 
dictum Corgnalerum, Sc. 597 . 16 
39 The king's bench may allow a par- 
don pleaded by a peer to an indictment 
in that court 597 f. 17 
40 The king's bench cannot receive 2 
pecr's plea of not guilty, or his con- 
feſſion „ 
41 A peer attainted of treaſon or felony, 
may be brought into the king's bench, 
and demanded why execution ſhould 
not paſs | 597 f. 18 
42 If the day appointed by the houſe of 
lords fer the execution of a peer 
ſhould lapſe before execution done, a 
new time may be appointed by the 
king's bench, the parliament not then 
fitting, and the record, &c. being pro- 
perly removed 597 ſ. 18 (N) 
43 If a peer on an arraignment before 
© the lords refuſe to put himſelf upon his 
peers, he ſt} be dealt wich as one who 
ſtands mute 597 f. 19 


ad 
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'  Judzes, and openly in court 598 


2 The king's grant of ſuch penalties is 


ec 
# 


A Tazrs of Princirar Martins: - 


Z 
Page 597 f. 19] PENDING. See—Dependirg, 
a a 


ſit on his 


erage. . 


45 No queſtion ought to be aſked of the 


lord. high ſteward, or of the judges, in 
the abſence of the priſoner 597 f. 20 


46 After the lords are withdrawn, the 
judges are not to give them any. opi- 
nion without conſulting the reſt of the 


47 But the judges may anſwer the lord 
high ſteward any queſtion in open 


court, during the abſence of the pri] 
EY 781d. 


ner = 
43 When a peer 1s tried before the 
peers in parliament, the lord ſteward 
withdraws with the reſt of the peers 
(Vid: page 7) 598 f. 21 
49 Where a peer is tried by the lords in 
full parliament, the houſe may be ad- 
Journed, and the evidence taken by 
parcels 598 f. 22 
do Where the trial is by commiſſion the 
lord ſteward, after verdict, may take 
time to adviſe upon it, and his office 
continues till judgment #bid, 
51 On a trial by commiſſioners the lords 
triers cannot ſeparate after evidence 
given ; but muſt continue together till 
verdict given N ibid. 
52 In a trial before the peers in parlia- 
ment every peer is a judge both of law 


and fact; but in the court of the high. 


ſte ward, he is to judge of the law, and 
the peers triers are mere judges of the 
fact | „ x1 tl," CN) 
53 In ſtated and fixed judgments the law 
makes no diſtinction between a peer 
and a commoner | | 


PENAL STATUTE.---Information 


ui Tam. 
4PENALTY. 
1 The whole penalty of a penal ſtatue 
goes to the king, where it is not other- 


wiſe diſpoſed of 377 


void 


398, 399 


auf ane tn oc. eee PP 2 0 
" " * : = — 


629 f. 2 


6 A convicton of perjury, and judgn 


\ 


 PERCUSSIT.. 
It is not ſafe to omit the word percufi 
an appeal of murder where the fad 
bear it Page 2 


PEREMPTORY.—Pide Challnge 


PE RIPHRA 818. 3 
| F 2 wi 
heir ma 
except t 


In an indictment no periphraſis or circu 
locution whatſoever will ſupply the 
words of art which the law hath 4 
propriated for the deſcription of t 
oftence (Vide Indicdtment, No. 65. 25 
4 ; 320. 3 


Petty tre 
note 

Two wi 
lictment 


Phat is 
nute to: 


PERJURY. 


1 Perjury is not cognizable at con 
law by juſtices of the pzace bo, 
2 An indictment of perjury on 5 El 
c. 9, omitting the words walunta 
et corruptè in ſetting forth the firea 

is inſufficient | 354 . 
3 So alſo if ſuch an indictment ſet fo 
tacto per ſe facro evangelio falſe 
Peſuit, without directly ſhewing that 


Pere, v 
tOmmon | 
this is ſet 


b) 23 & 
buſted of 


was ſworn, it is not good 354 f. . 
4 The court will not grant a cer!"lſh convi A 
to remove an indiQment of perjuWi,..: un 
the inſtance of the defendant, exif. - 
for ſpecial cauſe 408 ion 1 
5 It is unſettled whether the pardon 0 ſulgment 
conviction of perjury make the pu is «c | 
good witneſs .. - 5581, tecution, 


thereon, is a good cauſe of challenge judgn 


a juror | : | | hail be 
7 It is alſo a good exception to a won and 
notwithſtanding the king's pardon I Whether 
8 A conviction of perjury will not is offence 
able a man from making an affe 
as to the irregularity of a judgn 
; $ 610 Þ H \ 
9 Precedent of an information for 7 8 
Jury 


PENANCE.— See Pain Fert el Dure. 


d what n 
P | 


ERSONAL ACTION. 


[mere perſoria action dies with the per- 
ſon as all other actions for mere torts: 
0. —Vide the caſe of Hambly. v. Trott. 


Lauper 37 1 - Page 247: 
TIT . ide Larceny, : 


TIT TREASON. ide Treaſen. 


Ewiaence, 


| 


Na wife commit petty treafon, the 


lo en may have an appeal againſt her, 
y th except the petty treaſon be pardoned}; 
d 243 f. 30 
oft Petty treaſon includes in it murder and 
. 2 note 240 
9 ro witneſſes are required upon an in- 


üctment of petty treaſon 366 f. 144; 
& p. 603 (N) 
Flat is to be done to one who Hands 
nute to an e of petty treaſon 


bo, 465 f. 13 
5 "Me, whether petty treaſon was, at 
daemon lav, entitled to clergy.— But 
"i this 18 FO by ſtatute De Clero j 

2 21 
ſt fo » 23 & 25 Hen. 8. petty — Fg is 
alſo buſted of clergy 487 1.50 
that petty treaſon, depoſitions taken on 
4 - de examination, &c. are not ſufficient 
certi0 


v convict if the deponent be living, 
Mough unable to travel, or kept out of 
de way by the procurement of the 


108 iner 605 (N) 
don ( ſugment againſt a man for petty trea- 
e DON 1s “ to be draws to the place of 
5581 tecution, and there hanged, Ee. 

i 631 . 5 


e judgment againſt a woman is that 
& ſhail be drawn to the place of end- 
tion and there burnt 1014. 1.6 


72 _ the wite loſes her dower fur 
Us off 

46 $ offence 647 
jadga 5 | 

wy *H YSTCITANS. 

L | 


A Tani OF Parncirar Mavtzns,. 


2 By 32 Hen. 8. c. 4o. the preſident and 


"4 A cerlicrari will lie to the college of 


S 


hat manner praiſing phyſicians” 


may be relieved 1 king” 5 beat on 
being choſen conſtables Page 190 


fellowſhip of the college of phyſicians 
ſhall not be choſen conſtables 101 


Pau. tas 496 


rer wad 
Vide Clergy No. 59 te 64 
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| PFLELELORF:Y; | 
Wan a leet be ſonkeirble for want of 
a pillory 114 f. 5 
I 


1 In what manner acceſſaries to piracy 
ſball be tried 31 

2 Pirates ſanding mute were to be ad- 

Judged to pain ort el dire But by 12 

Geo, 3. e. 20. they {ball be convicted, 

Kc. as by verdict or confeiſion 

464, 468 

3 a. is oufhvd of the benefit of clergy 

484 1. 41 
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PLACE.—Fide Indien. Viſue. Ber- 


dence. PVariance, 


In what caſes a wariance between the 
place laid in an indictment, and that 
proved, is or is not material 615, 616 


oP 
* nw” 2 ä — —Ly„— — 


PL E A DING ide General Mie. 
Abatement. , Bar, Arreſt, Tuſi tic ation. 
Apeal. Indictment. 


1 Inferior judges may he puniſhed by 
attachment for taking money of a 
plaintiff or defendant for vicious plead- 
in 226 

2 In what manner a defendant is to plead 
to a qui tam action or information {ge 
Infor mation qui tam) 391 tc 395 

3 Hew the defect of addition or other 
error in an appeal may be cured by 

| * 


4 Proceſs of outlawry does not lie in 


— — ͥ A — ATA AIC Rs * 
— — ed * 4 _ 


\ 
0 


1 Nn or Kue Marrxi's, | 


— pending ( Vid 4ge the: Proceſs 7 


OY 


5 It does not appear whather there Fill excl 


PA} Mui ine 


Page 275. 427.429 be any acceſſaries in præ munire þe bene 
A The manner in which ſanctuary was Page 441 98 7 
formerly pleaded 472, 473 6 A pardon of all miſpriſions, treſya 10 11 g 
* How a pardon muſt be pleaded (Vide: offences, and contempts, will pe * 8 
Pargen > i 560. 562 9 @ premune . * 1 2 549 2 
; |7 The judgment in premunire 6316, 5 
1 815 ON Id. 4 + N 0 3 The ſtatutes of præ munire Which 1 . 7 x 
et Midas ccc 5 37 phe a Fe. general forfeiture of all the lands! x 
4 ; abe of the offender extend i; 4350. 75 
to land in tail 6 
* 0 P E. 9 It 1s unſettled whether the fork bed y 
pra munire ſhall relate to the tims 0 
In what „ T = E Po p a claimed the the. offence, or only to that of the] b 
rlrilege OL erecung ſan uaries ment | 
Fro 8 472 65 644 vc 
| PRESCRIPTION MORIT 
POPULAR ACTION MT ide Infirmes|. 
tion Qui Tam. 1 Who were tes at common 
| as conſervators of the peace by ON. 
2088 E CO MIT AT Us. ſeription OE 
| Fide Hue and Cry. 2 The king may lawfully claim the 
+ dd cCchiſe of making coroners by preſq e coror 
| oat! w" tion; but no ſubject can ſo do 72 (ih of all 
AS, U N D. BREACH, 3 In what caſes the lord of a lect Mon 
i preſcribe to diſtrain for an amerciih 25 Gec 
Pound WKY: is inquirable at the ſheriff's 208, f 
torn 106 4 Quere, if a vill may be bound by in corpor 
| ſcription to provide A pillory — t coroner 
PR A *. E R. Ge ide c. Jureri. brik IA Wins wh 
5 The caption of an indictment take 
PRECEPT.— ide Pr * 7 2 court leet need not ſhew that it Nhat mai 
Saal- deltvem. | holden by grant c or 1 115 nan inc 
PREGNANCY. 255 tary wer 
. .f 5 'PR ESENTMENT.— dimes al 
In w hat caſes the plea + pregnancy „man. ger of ba 
ſuſpend execution 658 f. 9, 1% In what manner eritinents in Wo: ma; 1 
| | {Leriff's torn are to be proceeded ſat inſta 
PRE MUNIRE. er may 
| \ Cad 2 A preſentment is an accuſation foun 
a grand jury without any bill bro 
| before them 299 MA. 
1 In e cg? an appearance by 8 | i 0780 J 
cannot be admitted without à ſpecia 7 
grant for that purpoſe 2 3880 2 E 8 U M p T 10 0 * cot 
2 inſtance of a-pardon pleaded to'pre- 
' aatunire by attorney without ſuch ſpèaſ i W hat ce are allowed 
| cial grant | ib:d.| duce fo ſtrong a preſumption of ever Ny 
3 What authority Juſtices of the peace] as will juſtify the arreſt of the F Ki] ſpe 5 
have in relation to pra munire. 59, 6⁰ {uſpected 119 f kin? be 


2 The ſeveral inſtances enumerated 


430 f. 114 


which the law preſumes ſuch gu 


ill exclude.the ſuſpected perſon from 
he benefit of a replevin (Vide Bail) 


u plaintiff may counterplead wager 
battle by alledging ſuch. matters as 
luce a violent pretumption of guilt 


ent preſumption from plain circum- 
ſuces is in ſome; caſes taken for full 
ok 9 | 
able preſumption is of ſome weight; 


A Preſumptious ought not to be 
w pearded at all ibid. 
ime | 


FINCIPAL.—Vide Acceſſary. 


Qui Tam. 


ON. ide Breaking Priſon, | Gadl. 
Commitment, Eſcape. | 


e coroner ought to inquire of the 


ion N . 
25 Geo. 2. c. 29. the county ſhall 
208, for every inquiſition ſuper 
un corporis taken 1n.priton, and pay 


2nd t coroner cd a mile, &c. 85, 86 
114 Uns who break priton are not bail- 
take 184 . 


hat i 
1 115 WMinan indictment for the gifence 324 
ve who had broke the priſon of the 
nary were denied the privilege of 
4] 475, 470. 505 
ger of battle by one who has broken 
may be counterpleaded 601 
Mat inſtances of miſconduct a priſon 
pr may be puniſhed by attachment 
| 9 227: 


MVATELY STEALING. .\ 
y No. 59 40 64—68 70 74. 


Zmell. 


ats in 


eded o 


n foun 


11 bro 
299 ch 


ON 
T COUNCI L.—FVide Commit- 


wed t Ment. 


on of; 
the pe 
119 | 
rated | 
ch gu 


al [pecially expreſſes the crime, 
g's bench will exerciſe its diſ- 


A. Taprr' or PRINCE AE Marrzxs. 


Page 154. 15602 
the court will diſcharge without bail 


60143 
reſpecting commitment by the privy 


618 f. 4214 


council board, ſhall have a habeas ccr- 
pus 169 


ö ORITY of SU IT—tnjermation 6 


kth of all perluns whatſoever who die 


42 1 . 
bat manner priſon breach muſt bel Juſtices of the peace by virtue of 1 Edw. 


cretion as to admitting the rty to 
bail | Page 105 1.66 


If the commitment be by colour of any 
uſurped authority or pretended patent, 


ibid. 
Ancient opinions and determinations 


council 166, 167 
= 16 Car. 1. c. 10. perſons reſtrained 
or' t 


heir liberty by warrant from the 


Whether the privy council may law- 
fully commit perſons for treaſon and 
for other offences again} the ſtate 

181 & (Nr, 2, 3 
By 33 Hen. 8. c. 23. the king's coun- 
cil may examine treaſons, miſpriſions, 
and murders, and the priſoners may 
be tried in any county by the king's 
commiſſion | 56 
This ſtatute, as far as relates to treaſon 
done within the realm, is repealed 


599 f. 3 
PROCE DEN DO. Certicrari. 
PRO CE S S.—PVenire. 


4. c. 2. may award proceſs upon in- 
dictments found at the ſheriff's torn 
111 f. 74 
In what caſes attachment may be iſſued 
for abuſes of the proceſs of the court 
230, 231 


3 What proceſs is to be awarded againſt 


appelless 207, 298 
No proceſs without writ can be well 


a'varded on an indictment, &c. from 
any court out of the county wherein it 
ſits z but by writ it may be well award- 
ed into any county of England either 


by the king's bench, juſtices of eyre, 


or juilices of yer and terminer : But 
juſtices of the peace have not this 
power 400 


er a commitment by the privy 5 All proceſs to which the king is a party 


ought to have the clauſe of non omittus, 
&c, 401 1.5 


6 By 


MP 
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6 By 27 Hen. 8. c. 24. all proceſs up- 
treſpaſe, to every county 
other liberty, ſhall be made in the king's 
name only, and all proceſs iſſuing from 
a county palatine, Ke. ſhall be teſled in 
the name of him who has the franchiſe 
7 All proceſs to other courts ought to 
be in thè king*s name; and if from the 
king's bench, teſted in the name of the 
chief juſtice, or in his abſence, the 
Loet 3 
8 Proceſs on an indictment before juſtices 
of the peace mutt be under the hands 
of two of them, and Tar ſitting the 
court in the ſeſſions * 401, 402 
9 A Senire jacias is the proper procefs 
to be firſt awarded on an indictment 
for any crime under the degree of trea- 
ſon, telony, or mayhem, except where 
other proceſs is directed by ſome ſta- 
rute 5 * 402: 6.9 
10 A wemve ſacias is the firſt proper pro- 
ceſs on ah information in the crown of- 
fe for a debt claimed by the king, as 
having been forfeited by a /e/o de ſe ibid. 
11 If on ſuch wenire, the defendant can- 
not be found, a diſtreſs infinite ſhall 2 
if he have lands, &c. But if a aiſil be 
returned, a capias alias & pluries ſhall 
_—_ +2 402 f. 10 
12 Quere, whether jn qyer and terminer 
if the party make default at the firſt 
day a wenire facias or pons per vadros 
may iſſue, &c. &c. 155 . ſ. 11 
13 On informations, a capias againſt a 
commoner, and a diſtringas againſt a 
peer, are the firſt proceſs, &c. &c. 
| | 402 ſ. 12 
+4 At common law an attachment or 
ſub pœna at the election of the informer 
were the proper proceſs in quz iam on 
popular ſtatutes 3 
15 In other actions an attac hment or pone 
per vadios was the proceſs ibid. 
16 And in all originale, in debt on popu- 
lar ſtatutes or ſummons, was the p 
proceſs 8 EF ibid. 
17 By 21 Jac, 1. c. 4. the like proceſs in 
popular proſecutions ſhall be had as in 


— — — 
mo — ——'d ee wt” —— Ä — a 
oy 


A Tarp IE or Parncirar, Mrzxs. 


27 | 
on en of treaſon, felony, or 
latine or| 


roper 


18 Therefore the proceſs in all ſuch fi 
muſt now be by attachment. or 3 
per vadios, &c. and after by dif 
infinite, 1 by* the return the yy 
appears ſufficient, or otherwiſe by 

„ Page 403 f. 
19 The practice on a criminal infor 
tion is firſt to award a /ubpana, and 
no appearance, &c, in four days, a; 
pias of courſe; but if the defendant 


' he 7 72 
ithout da 


How far 
neceſſary 
22 


I what m 


2 Corporation aggregate, a diftringas int jur 

e , 

20 A capias is the firſt proceſs: on all Mn what r 

dictments or appeals of treaſon, feloÞnpel the 
and mayhem _ 3 


5 Vide Evia 
21 There ought to be fiſteen days [2 
tween the 4e%e and the return of proc 
iſſued from the king's bench into af 
reign county. But this is not neceſſ 
in the county where the court ſits 


PROD 


REI. ..- |. P R 
22 The ſheriff, and not the bailiff of; 1 
- franchiſe, ſhall execute all writs whe 10 
the king' is party, whether there . ye 
the clauſe of non omittas, or not; 3 : 
the king's prerogative ſhall be pre ra as 
| ed to every franchiſe, unleſs there ii V 
clauſe to the contrary in the grant = 
the franchiſe * 45 
23 By 4 & 5 Will. and Mary, c. 16.8. © 
proceſs ſhall iſſue, on any informat 
exhibited by the maſter of the cio 
office till a recognizance be given, 
( Vide Information) 404 f. PRO 
24 By 18 Eliz. c. 55 no proceſs fall ii | 
on a penal: information till a ſpeſ . court © 
note- be made of the time when ſuch N being 
formation was exhibited iþ % may be 
25 If a defendant appear ind before il ciQtion 
joined eſcape the common capias a kings 
and pluries. ſhall be awarded, u, of prohi 
there has been an exigent, in which 4 exceed 
a new exigent ſhall go inſtanter . " . a 
8 e | 
26 If no exigent be awarded, and the A well 
fendant make default after iſſue join * f 
and an inque be awarded to try ! ton, « 
capias ſhall go againſt him ad au EF 
dam juratam, &c. I Rog 
27 Quere, if the defendant appear u ATI. 
the exigent, whether he {ball not C 


actions of treſpaſs vi et armis, at com- 
mon law 403 l. 13 


r —ꝛ—— — I. 


3. | 


adinicted to plead de novo 494, 


0 


A TABLE oF Pameirar Marrzng. 


of proceſs by certierari. ( Vide Ce- 
rari ) Page 405 to 423 ITO —Preceſs 
Where the proceſs on an appeal, | Evidence. 
ditment, or information, ſhall be ſaid | 1 - 
b be dz ;/continued, mi ſcontinued, or put As 4 
out day. (Vide Diſcontinuance )| PUR C H ASER. j! | I 
423 to 439 1 
How far and i in what manner proceſs! 1 Where an heir ROW lands under the 1 
neceſſary in OUTLAWRY, (4 Vide forfeiture given by 6 Rich. 2. c. 6. | 
Wawry ) 436 againſt ſuch women as conſent to the 
I what 1 groceſh ſhall be ie raviſher, he ſhall not be diveſted by any 
zint jurors. (Vide Furors, No, 22j e ffi facto heir, becauſe they are veſted 
No. 45 ) 571 to 577 in ſuch beſt heir as a d ſer 
u what manner proceſs ſhall iflue to | Page 254, 255 
impel the attendance of witneſſes. 2 A perſon attained may be a purchaſer 
Vide Evidence. No. 95 to No. 102) of land, but he cannot hold it: The 
6 I 3 » 614 king ſal have it on N found _ 


Ludi d nent. 
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6⁴9 ſ, 50 | 1 
e ?RODITORIE.—Trea/or. PURGA TIO Nee It 
| | 14 
{ | | 's 
fl *ROFERT:. PURPRESTURE—/id: Sherifſ"s Ten- 111 
* be plea of 2 acquit being 2 | Eo Thi 
10 2 1n bar and the record not in the 2 | 1 
1 ler s cuſtody, there is no need to 'Þ 


had it with a profert ſuo' pede iii QUARTER SESSIONS. Vide Seſſions 1 
24, 5 J | | . 
vever 152 2 pardon * dhe 
at * _ to pon it /ub 45 
'N 


QUASHING. 


In what cafes the court will quaſh au 
- Indictment, information, or certiorari 


PROHIBITION. 367, 368. 423. 523. 


e court of the conſtable and mar- QU EEN.—/; ide Peers. 
„ being holden before the marſhal „ Fo 
ene 49 f % Ol TAM—Vide life Que 
e king's bench uſually awards. a > Hu 

t of prohibition to an inferior court 
ich exceeds its juriſdiction; and if it 
Kteds after the ſervice of the writ, CANTO EXACTUS —Outleowyry. 

ll rant an attachment, &c, 325 : 
en as well as commoners liable co an bop COM. Wide Indictment. 
chment for diſobeying a writ of 
libirion, &c. 228 QUORUM. —Fuſtices. Se ons. Indift- 


; \ment. 


koGaTION, Parliament. Bail. 0 O WARRANTO.—1»/ormetia: 
= Commitment, "0 Harrants. 


R 


R, 
R ANS OM. ide Fine. * 


— 


RAP E. 


1 Whether the ſheriff in his torn has 
juriſdiction over this oFence 7 Page 105 
2 In what manner an' appeal of rape 
muſt be brought, and by whom, 
(Vide Appeal No. 128 to 142.) ? 


252 to 256 
3 It is faid, that the coroner may enquire 
of rape | 81 . 35 


4 Anciently only thoſe who actually 


principals : but now all who are pre- 
> ſent aiding, &c. are involved in the 

fame degree of guilt 4411.7 
3 Quere, il three capias's be not neceſiary 
in an appeal of rape in order to out- 
law the o fender 431 
6 The word repꝛuit is neceſſary in all in- 


258 f. 77. 268 f. 97 
7 Heleniè rapuit are ſufficient without 
the words carneliter cognovit 259. 320 


READING. Lide Clergy. 
No. 140 to 143. 


RECEIVER -i Acceſſary and 
Principal Indidtment. 


RECTrAI.— vide Indiment, 


Faradon. 


RECOGNIZANCE. 


1 The king cnnot take a recognizance 
for the keeping of the peace 431.1 
2 No one can take a recognizance who 
is not either a juſtice of record or by 
commiſſion 5 «+ Sus 
3 Quere, it the maſter of the rolls may 
not take a recognizance of the peace 


by virtue of his office. 43 1.2 


raviſhed the party were conſidered] 


dictments and appeals of rape | 


12 Quere, if in felony the ,uſual-f 


0 8 i 5 1 ·˖ +2 * 3 * . 2 * 1 'S. 8 1 by 
A TaBLIE or PrINcieaL MaTTERs, 
9 78 I: 4 Tbe ſecurity for the peace taken 


the ſneriff is conſidered as a recogii 

ance, and not as a common. obligati 
A Page 44 
is only a common obligation, and ng 
recognizance, except it be taben 
his court WE 


But ſuch ſecurity taken by a coro 


| . 
6 Neither the ſheriff nor cpttetie 


take hail of perſons indicted of larce 
in the leet, accefſaries to-felony, ory, 
ſons Mee by provers, by recogn 
ance, but only by obligation 147 l. 
7 The practice of the king's bench 
admitting a perſon to bail who is p 
- ſent in court, for felony, &c. is tot 
a ſeveral recognizance in a certain (| 
from each of the bail to appear, &c,: 
that the bail ſhall be liable on non. 
pearance body for body, 171, 
8 Juſtices of the peace may take the 
cognizance in a certain ſum, or be 
for body, in their diſcretion . # 
9 Where the king's bench take bail 
fore return of a, capias, the recog 
ance ought to be only in a certain 
and not body for body ? 
10 Perſons bound S for . bedy are 0 
liable to fize on forfeiture of the rec 
nizagnce _ 7) 
II WHAT SHALL FORFEIT AREC( 
NIZANCE RR 


ad ſiandum redo de felonia preid 
reſpondendum domino regi z be u 
and at the trial the party ſtand o 
nately mute, it ſhall be conſidered 
| a forfeiture of the recognizance 
a a e 3 
I 2.7 the recognizance be eto. apf 
in the king's bench on the ſirſt da 
term, and not to depart till diſcharge 
the court,“ and on a nalle. projet 
tered and a new information filed, 
defendant, after perſonal notice, f 
to appear, it is a forfeiture of the 
cognizance e e ING 
14 Such a recognizance is not foi 
by non appearance, on the fit d 
every term 4% ler be hath pleaded 
15 By 4 Geo. 3. c. 10. upon eſtre 
recognizances, the barons ma), 
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| aihdavit and petition of any perſon 
N | | pril 
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| An offen 
trn{porta 
charge a 1 
babeas Co- 


in board t 


iar r. 
Rat re 


The rem 


#irar; de 


don 


How a rec 


The ki ng 
OL, 1! 


feiture, diſcharge ſuch perſon without 
quietus, excepting the offence concern- 
ed the crown Page 179 
;6 On a recognizance eftreated, if the 
party take his trial at the next eſſion 
the court of exchequer will allow him 
to compound the penalty for a very 
{mall matter 5 17 (N) 
17 If the penalty be paid, the court wil! 
order the proſecutors coſts to be paid 
and the ſurplus to be returned, provided 
conplied with ibid, 
to he certified to the next gaol-delivery 
= ibid, 
1g If a defendant be acquitted of perjury, 
the recognizance ſtall be diſcharged 


4 
A TAnIx or PRINCIPAL MATT ERS. 
ptiſoned or liable ſo to be for-the for- 


the recognizance has ultimately been 


5 Recognizances in caſes of felony are. 


J 


nizance of the peace, before it is for- 
feited ICS Page 554 


RECORD.—#.d- Certiorari. Avsiding 
Judgment. London. Wo 


r Byg Edw. 3. c. F. juſtices of aſſize, 
gaol-delivery, and cyer, c. ſhall fend 
their records into the exchequer every 
Michaelmas | 2b 

2 Whether an offence made cognizable 
by the king's courts of record extends 
to a court of er and terminer 28, 29 

3 A gaoler, in caſe of eſcape, is con- 
cluded from denying the priſoner was 
in his cuſtody by the record of com- 
mitment 203 

4 A fact may be verified by the records 


on motion, though the acquittal is not| of the ſame court where the indictment 


entered on record ibid. 
o Neither the bail nor the defendant' 


without notice, except on the day of 
app arance ibid, 
On non-appearance the recognizance 
may he reſpited on cauſe ſhewn ; but 
the court will not diſcharge, even on 
the conſent of the attorney-genezal- 
Fi 6. ibid. 
The court is the proper jndge whe- 


b 
> 
* 


co tier recognizances ought to be eſtreated 
* {pared ibid. & 409 ſ. 33 
1. An offender pardoned on condition of 


tranſportation, may ſurrender to diſ- 
charge a recognizance, by obtaining a 
bubeas corpus; but if ſuch convict be 
m board the tranſport the court will 
wt grant the wrilt 757d. 
What recognizance ſhall be taken by 
te maſter previous to iſſuing proceſs| 
n an information. (Vide Informa- 
=. 370 to 372. 374 
What recognizance is to be given 
fore the n of a certiorari, 
(Vide Certicrari, No. 67 to No. 101 

8 1 4412 ko: 17 
The removal of a recognizance by 
Yar; does not ſuperſede its obliga- 


ion 418 1, 65 
How a recognizance ſhall be certified 
| 419, 420 


The king cannot diſcharge 


2 recog- 
Vor. II. $ | 


can he called on their recognizances 


is depending 312 
5 Where a record is pleaded the party 
muſt have it ready 312, f. 30.524 
| l. 2. 561 f. 65. 609 f. 20 


RECOVERY .—I1nformation Qui Tan- 
RE CRE ANT. — Bale. 


RE CU SAN C V. 


1 The king's bench will not, grant a cer- 
tiorari to remove a conviction of re- 
cuſancy 2 408 1.29 

2 It was never done butzin the caſe of 

James Duke of York (N)] in marg, 


RELEASE, 


Vid: Appeal No. 37. 232 to 237.— f 


In formation Qui Tam. 


REMAIN D ER. 


Whether a remainder, expectant on a 


leaſe for years, will qualify a man to be 
a juror 584, 585 
3 H REPLI- 
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REPLICATION. | 


Ry whom the replication is to be made in 
qui tum | ch. 26 f. 72 


* 4 


EEPRI.E VE. 

| "UA 3 
1 Every court which has power to 

an execution has alſo of common right 

a diſcretionary power of granting a 

reptieve, even after the commiſſion is 

determined Page 668 1: 8 

2 Cauſes for which a reprieve may be 

granted | 658 1.8, 9 

3 By 8 Geo, 3. c. 15. judges may re- 


. prievea convict for the purpoſe of ob- 


taining a pardon 680 Note in mary. 
4 The court may reprieve a convict for 
murder JE 659, 660 


REEUGNANCY. 
In murder, if the aſſault and ſtroke 
be alledged in the premiſſes on the 
tenth, and the ſubſequent death cn the 
twentieth of any month, and then the 
concluſion alledge that the defendant in 
ſuch manner murdered the party on the 
1oth aforefaid, the whole is naught for 
the repugnancy, for he could not be 
murdered, till he was dead 263 
IH an indictment alledge. a party to 
have been preſent aiding and abetting 
the murder the day of the dath, in- 
ſtead of the day when the ſtroke was 
given, provided they were on different 
days, it is repugnant - 
A defendant in felony may uſe any 
number of pleas in abatement, and 
take advantage of them all, except 
they are repugnant to one another 
| | „ e 
4 What pleas in bar are repugnant to the 
general iſſue 283, 284 
s Where one material part of an indict- 
ment is repugnant to another, the 
whole is void 88 


r 
6 If an indictment charge the detendant 


| 


with having forged a certain writing | 


A Tanrzs or Prixcipar MaTTERS, 


award | 


9 If an indictment at a ſeſſion the 130 


© by which A. was bound to B. it is re- 


pugnant, for it is impoſſible he fnould 

be fo bound by a forgery bY 
ES . „e $25,381 

7 If an indictment alledge chat the de 
fendant deſſeiſed another of lands, ang 
it appear by the indictment that he h; 
no freehold; or that the defendant en 
tered peaceably and then dz//ei/ed th 
profecutor; or that he. deſſeiſed 0 
land then being, and ever ſince co 
tinuing his freehold; ſuch indjQme 
is void for repugnancey  tbid 
8 An indictment for ſelling iron vit 
falſe weights and meaſures is void: f 

it is inconſiſtent it ſhould be ſold by bot 
weight and meaſure at the {ame time 
ths | 32 


ſoner 
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ig tr: 
bigh .trc 
d Whoe' 
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offender 
But he 
gainſt f 
By 16 
ſaner to 

itually | 
Was con 


find that the defendant was abſent ſro 
church ſix months from the 1 of t] 
ſame month, it is void 1 
10 An indictment charging a fact as 
lony vrhich on the face of it is treſpe 
only, as cutting down and Carry! 
away trees, is void + 
11 But an indictment for having mow 
unam acram feni, ſhall be intended 
be Hay, though in fact it was 0 
graſs when it was mowed 


5 wo 1 eaſon 0 

5 CEL ibid. & 3 Sy 7 

12 A verdict which is repugnant, is 1. -* r 
PD 5 a 0 Uimes e 
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620, Mel be g. 
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R E PUT AT IO N- 


RESCOUS.—7 ide Breaking Prife 


| Sn | To deliy 

1 A reſcue by enemies will not makWay viſor, 
gaoler liable as for an eſcape, 43 facilitate 

_ cue by ſubjects will do 199 WMitunted, 


2 Reſcous is, a ſtranger forcibly ite 
another from an arrelt 
3 A ptiſon which it is felony to brea 
ſuch a priſon as will make a ftr 
guilty of felony by reſcuing à pf 
"Hom | Wes 209 
4 But where the priſoner is not ci 
" guilty in breaking priſon, a fin 
Who reſcues him ſhall be, in lie! 
ner, excuſed _ Re 
5 A ſtranger is not guilty unlels che 


ezſon, fe! 
Fly larcen 
Rars _. 

The indie 
Aruments 
$1 to effec 
y indictn 
Die 


* for 
4 pri ſone 
"gl 


To deliver 


* 


uch oer actually goes out of the priſon, | 
= s ar do f. 
0 The ſheriff's return of a reſcous is 


upon, unleſs he be alſo indicted 

mr = 209 1.4 
An indi ctment for reſcous muft ſpeci- 
ally ſet forth the nature and cauſe of 


of the fact in queſtion 209 f. 5 
A reſcuer of a priſoner who would not 
be capitally guilty if he had broken 


ul the priſon, may be puniſhed for a high 
4 miſpriſion | ; 209, 210 


A ſtranger who knowingly reſcues a 
* committed for and guilty of 


bigh treaſon” #7 1" 08 
d Whoever reſcues one impriſoned for 
felony cannot be arraigned for ſuch] 


offender be firft attainted- 210 f. 8 
But he may be immediately proceeded 
wainſt for a miſpriſion only 
By 16 Geo. 2. c. 31. to aſſiſt a pri- 
ſaner to eſcape, though no eſcape be 
tally made, in caſe ſuch priſoner 


treaſon or any felony except Petty lar- 
ceny, or lawfully. detained tor ſuch 
oimes expreſſed in the warrant, he 
Wil be tran{ported for ſeven years 

210 1.9] 
H ſuch priſoner was in gaol for petty 


tceeding 1001, every perſon aſſiſting 
li eſcape, ſhall be guilty of a miſde- 


deanor . _. | - +} 210g; 211 
1 


iſh 


rake 


kay viſor, diſguiſe, inſtrument, vr arms 


not a good ground to arraignthe reſcuer] 


the impriſonment and the circumſtances 


gh treaſon, is in all caſes guilty off 
216 f. 7120 By 25 Geo. 2. c. 37. to reſcue or at- 


offence as for felony, till the principal 


A Tag or PRINCIPAL MATTERS. 


any diſguiſe or inſtruments to facilitate 
the eſcape of a priſoner confined for 
petty larceny or for debt, &c. above 
oo. is a mi{demeanor 


eſcape from the conſtable carrying him 
to gaol by virtue of a warrant for trea- 
ſon or felony (except petty larcens ) ex- 
preſſed in the warrant, cr from any ſp 
or veſſel for tranſportation, is felony 
and franſportation for ſeven years 
211, 212 
19 All proſecution for any of the {aid of- 
fences muſt he commenced within one 
year after the offence committed 
| i | 21 f. 1 


tempt to reſcue any perſon committed 
for murder, or any perſon convicted of, 
murder going to or during exec tion 
is felony without benefit of clergy 


| 212 f. 16 
ihid. 21 By force to reſcue or attempt to reſcue 


after execution, the dead body of any 
perſon convicted of murder, is tranſ- 
portation for ſeven years 212 l 


vas convicted or attainted of high 22 By 11 Ges. 2. c. 26. if five perſons 


or more ſhall t imultuouſly a emble to 
reicue any offender againſt the ꝙ Go. 
2. c. 23, for the better apprehending 
of ſm gglers, their aiders, &c. theyſFall 
be gutity of felony and be tranſported 
ſeven years "EY Ai „ 19; 


krceny, or for any debt or damages 23 By 9 Geo. 1. c. 22. forcibly to teſeueè 


any per.on in lawful cuſt dy for any 
of the offences in the lac ad, is death 


U 


without clergy 1 213 


To deliver iat9 any gaol or pri ſon, 24 By 2 Will, and Mary, c. 5. to reſcue 


goods diſtrained or impounded, is treble 
ibid. 


as 1 facilitate an eſcape of any priſoner} damages, &c. 

00 WWunted, convicted, cr detzined” for 25 Peers as well as commoners are liable 

Heß eon, felony, or other crime, except} to an attachment for a refcons 
ity larceny, is tranſportation for ſeven} | 24 3 

bre ers 2221126 Whether ſuch attachment ſhall be 


Ide indictment muſt ſtate, that the 


{ra 


pig ments were conveyed with a de- 
209 bn to efeQuate the eſcape 211 [N) 
Capi 


, 0 - 4 i ; 6 — 
(i for contributing to the eſcape | 


ile! & priſoner committed on /ſprcim 
209 y i Tx 


; © he * 3 2 ,» 
; (19 s deliver into any goal ci prifon| 


granted on an offidavic of a reſcous 
where the officer w1li not return one 
1. 34 


No indictment can be maintained onj27 The ſheriff's return of a reſcous, with= 


out ſhewing the year and the day, is 
infufficient 334 1. 77 


thin. 23 Proceſs of outlawry lies on the re- 


ch. 27 f. 113 
RESI- 


turn of a reſcous 


''3H'2 


8 Peg: 211 f. 12 
18 To aſſiſt any priſ ner to make his 


n 


* 
— 2 — 
2 


2 — 


RESIDENCE. 


No man can be obliged to do ſuit at the 

ſheriff's torn in reſpect to lands, if he 

does not reſide within the precinct 
8 | Page i 1, 12 


On an indictment for a riot, if a verde 


RI G H TY ide Forfeiture. > 


ſhall be apprehended fo as the hut 


A Tazis or PRINCIPAL MATTERS, 


"RIOT, - - WW" 


acquit all but two, it is repugnant 
unleſsit charge them with having mad 
ſuch riot, ſimul cum alits juratoribus i 


: 2 If 2 man have a houſe within two leets, bank 
he ſhall do ſuit to that within the ju- * Hage 626 l lier! 
4 riſdiction of which his bed - chamber 3 Lex 1 pn for q By | 
[Jlaſt lie "ti. et ey. Vos 
3 How far non-refidence is a ground for}, Where only two are found guilt of Ftp 
an information | 374] riot, they having been indi 0 F 
4 By flat. M eſt. thoſe who do not reſide 1 8 cted 1 B 
e iy - | Others, judgment ſhall be given agai 1 
within the county ſhall not be put upon | | aan 
e nne oy put them, even though the others do of 20 
- bs gages ; | | 538] come into trial 626 ( ſecut 
. . 4 Six were indicted for a riot; two e 
RRE SIST ANC E. Arreſt. them died before trial; two were; 1 By 
4753-46: 45131 | ; quitted ; and two only found guilt op 
RESPITE.—Fide Reprieve. Execution, and judgment was given againi t os 
ky bodies 5:41 F two found guilty 3 \ If t 
RESTITUTION.—Appeal, No. 105 19 a ſon 
N 1222 Mute, Ne. 28. tnaidment. | REWA R DS. ow 4 
RE-SUMMONS and RE-ATTACH-] 2 WB 
-— Sk MENT. LI TAY 1 By 4 and 5 Will & Mary, c. 8. 1 2 
| | ; ward of 4ol. is given to thole with her of 
Tes : ſbali convict a HIGHWAY ROBIN 
How an appellant might ſue out a re- at- gether with the arms, money, 900 5 25 
tachment on the demiſe of the king be-] &c. of ſuch robber . oy Pp rehe 
+ Tire 1 Edw. 6. c. 7. 241. 420, 4272 By 6 and 7 Will. 3. c. 17. a rewary kg 
de be e I |  4ol. is given to thoſe who ſhall. con "Ih 
{27 349) he | | CLIPPERS or THE COIN. 12. tion to 2 
RETRAXIT.—Yide Appeal, Ne. 219.13 By 15 Geo, 2. C. 20. a reward 0! i trad © 
i, 236. c I is given to thoſe who convict co ft. 
T9 . 1 | TERFEITERS OF THE COIN | | 
E i! aorbygg By 10 and 11 Will. 3. c. 23. 20 
. Os W en. ficate exempting from pariſh and | 
8 2 Quilauim . | offices ſhall be given to thoſe | 5 
518 1 D A ANN 10 Juſtices o 
| a PO Ha 90k convict any perſon of privately ſea "Fr 
REV 1 Arreſting. iP. the value of 58. in any ſhop, . cl. f 
d udgments, "6; 0 it as vt then 1 
: 5 By 5 Ann. c. 31, thoſe who co fo 
REVOCATION. |. any, one, of, BURGLARY, ot HO d 85 
TO JIA) 42 „ (BREAKING 1Þ the day time, mM , the 
Whether a power of revocation may be, 55 ive 49]. and, Ifo the certihcate f te robber) 
forſel ted by an attainder of treaſon or a -19 ub, c W 5 uſer 5 » ceny in 
eee 5 c for a Uh / roveived e Mar 
559 C64 f. 20] pfebending any offender a8, e, 
ee Wo -ashving 4 fung OY. | Kal muſt | 
black act, &c,,&c. . _ 1% bd 
8 By 8 Geo. 2. c. 16, if ſuch off „ er). was 


Vere 7 if g 


prehending ſhall have 10l. 


banks, cutters o 


viction „ 


of 201. is given to tho 
ſecute to conviction ſuch as 


fenders, they 


* 


eyery offender 


other of THEFT-BO TE. 


Con F Quere, whether it is a good excep- 
7 a ton to a witnefs that he has taken a 
ol 4 


lence 


a robbery be committed in 
% and the goods carried 


Mhery was committed © 


lo By 16 Geo. 2. c. * &c. a reward 
e who ſhall pro- 


FROM TRANSPORTATION 125,126 
1 By 19 Geo. 2. c. 34. rewards are 
given to ſuch as ſhall be wounded, &c. 
Ke. in apprehending $MUGGLERS 


u If two accomplices in s MNG 
diſcover and convict two or more of- 
ſhall receive 5ol. for 


By 6 Geo. 1. c. 23. a reward of 5ol. 
n given to ſuch as ſhall convict an- 
128 f. 73 
By 25 Geo. 3. c. 57. whoever ſhall 
pprehend a counterfeiter of LT TER 
TICKETS, &c. is intitled to a reward 
of Fol. \ 128. V. in marg. 


ward on condition / giving his evi- 


Juſtices of aſſiae have juriſdiction in an 
ppeal of robbery by the commiſſion 
i gaol-delivery implicitly given to 
lem by the ſtatute 4e finibus 39 ſ. 9 


ler, the offender may be indicted of 
le robbery in the firſt County, and of. 
lceny in the ſecond county 247 f. 47 
one man carry another into a differ- 
a county, and there rob him, the ap- 
kel muſt be in the county where the 
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heries, &c. 125 Mete in marg. | 5 
0 By 14 Geo, 2. c. 6. a reward of 10l. 6 By 5 and 6 Edw. 6. c. 10. thoſe who 
is given to thoſe who ſhall proſecute 
SHEEP-STEALERS, &c. &c. to con- 


125 ſ. 30 


RETURN 


126, 127 


128 


611. 25 


one coun- 
into an- 


be thereby diſcharged, the perſon ap- from a menace gi ven in another coun- 


ty, in which county the offender ſhall 


Page 125 ſ. 29 be trie Pate 247 1. 47 


| By 10 Geo. 2. c. 32. the proviſions 5 An indiftment of robbery is quagam 

of 9 Geo. 1. c. 22. are extended to | 1. 

the eee of deſtroyers of ſea 
hop-binds, firing col- 


dia regia pedeſtri ducent. de ad I. ſhall 
not ouſt the defendant of clergy ; for 
the words of the ſtatute are in, or about, 
or near, the hig c 13 


are found guilty in one county of an 
offence amounting to robbery in ano- 
other, are ouſted of their clergy * 
454, 455+ 4 
7 By 23 and 25 Hen. 8. c. 3. Ne 255 
all perſons indicted of ro bing any per- 
ſon in or near the highways, are ex- 
claded from clergy 494, 495 
8 No robhery is within theſe ſtatutes, but 
ſuch as is laid in the indictment to have 
been committed in or near the highway, 
and to have put the perſon robbed 7 
Ü 85 
9 By 3 & 4 Phil. &. Mary, acceſſaries 
before the fact in robbery are excluded 
from clergy WW 
IOROBBERY IN A DWELLING HOUSE 
(wide Clergy, No. 102 to 125. Heuſe- 
' breating ) 497 to 502 
ir The word robbery always implies 
' ſome force (Vide O B. 1787 page 
494 f. 73. 405 1.92. 500 f. g6 
12 Thoſe who apprehend and convict a 
robber in the highways are intitled to a 
reward of 4ol. &c. &c. 122, 123, 
13 If any accomplice out of priſon ſhall 
diſcover and convict two or more high- 
way robbers, he ſhall be intitled to a 
pardon g 539 1.3 
14 The manner in which robbers may be 
apprehended upon hue and er) (wide 
Hue and cry ) 116 to 118 


SACRILEGE. 


1 Sacrilege was conſidered as a crime of 


ſuch fignal enormity by the common 
law, that the offender was denied the 
privilege of ſanctuar 84 1. 44 


ibid. 


ire, if goods be taken in one county 3 Perſons guilty of ſacrilege were denied 


472 1. 4. 595 


2 1 3 the 


* 


kde benefit of clergy Page 47 5, 476. 
3 By . . . 1. 25. Hen. 8. 


4 But no ſacrilege is within theſe ſtatutes 


5 By 1 Edw. 8. c. * all perſons are 2 
goods out of any pariſh church, or 


6 But acceſſaries to ſuch a robbery are 
nor excluded by any ſtatute; /ed quere, 


ftuary ſhall be allowed 


6 To what matters the privilege of ſanc- 


A TapLs or Px 


479 


C. 3. and 3. and 4 Will. & Mary, c. 9. 
robbing any church, chapel, or other r 
holy place, is excluded from clergy | 

8 ©; | 4941: 72], 


which is not accompanied with an ac- 
tual breakin 404 f. 73 


ouſted of clergy for felonlous taking} 


other church or chapel 497 1.7413 


if acc2: ari.s to ſacrilege are not ex- 
el uded by the common law 497 731 4 


SER. 5 


x Whether goods diftrained for an a- 
mercement may be fold (wives Torn) | 

| 9 

2 Whether a ſale in market overt will 
prevent the reſtitution of goods ſtolen; 
vide Appeal, No. 105 to 128.) 

| ks 250, 251 


3 Whether one under proſecution for trea- 


ſon or-felony may fell his goods ( vide g 
Ferfeiture, No. 75 to 82.) 645 


8 ANC TUAR V. 


1 The privilege of ſanctuary was a deci” 


ctinatory plea 471 ch. 32 
2 By 21 Jac. 1. c. 28. no plea of ſanc- 
x71 ſ. in 
3 The ſeveral ſtatutes enumerated which 
make itfelony to reſiſt proceſs inthe pra- 
tended privileged places of the Mint, 
Wapping, & c. &c. 4% NV. in mars, 2 


4 The nature of the privilege of ſanc- 


cuary 472 


5 The authority which was neceffary for 3 


creating this priviiege 42 f. 3 

| : 
| 
tuary extended 472 f. 4 


7 At what time and in what manner this} 


ciyar, MatTins. 


2 


, ali 
849 


''SCIRE FACIAS. 


Where two nihils are returned upd 
two. writs of , ire facius awarded 


Af 


gainſt a proſecutor in a cauſe ren gde for 
by certicrari, and the priſoner ha wal. 
been long confined, the king's benq 2 The 
will admit to bail ' Dage 17 com 
Scire facias is the proper proceſs aft 
the removal of a cauſe by certiorari WM But 
| 423 f. com. 
A perſon pardoned on an appral byt and 
party muſt ſue out a ſcire acias to i in 
appellant before it ſhall! be allo! For 
unleſs he appear gratis 541. vide 
If the ſheritf return two nihils to ſu $ If de 
ſcire jacias, the appellee. ſnall be di withi 
charged | 554), by a 
If the appeal be of death, and the ſ juri ſd 
riff return that the appellant is dea trial f 
quer?, if a ſcire facias ſhould not ii , ef 
to the heir | * Wt 
6 A ſcire facies need not go to the l wole- 
intitled to the e/cheat, becauſe the cheque 
don no way reverſes the attainder 1785, 
1 Sz hen 
7 One appellee cannot take advantag 
the appellants default on a /cire /a 
by another appellee 554, 
An attainder of felony of a perſon , By , 
hath lands, ſhall never be reverſed 115 : 
writ- of error, without /cire fa my 
againſt all the tenants and lords, : This : 
ate and immediate i on Fi 
But ſuch. /cire facias is not neceliary 3 fa 
high treaſon Wl where + 
| EIT: ed 
TOLD... - f the ji 
| | wiſe: it is ſuf 
1 Common Scold's may be indicted at 
ſheriſt.'s torn 106 Every : 
An, indictment againſt a commen ſai under fe 
good without ſetting out the partic 
= „ n A 
It need not conclude ad num: SY 
911m, GCiverſerum is ſufficient il ECR 
SEO 75 LA ſecreta 
Vithin the 


ptivilege was pleaded 


472, 473A Scotchnaw was not conſidered - 
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, alien within the- ſtatute de medietate lin-' 21. Jac. 1. c. 12. and 24 Geo. 2. c. 44. 
. Page 591 f. 14 Teaęe 61 (N) 1 
| 2 The 16. Car, 1. c. 10. does not au- 
2 4% | thoriſe ſecretaries of ſtate to commit 169 
3 A ſecretary of ſtate, as ſuch, is no con- 
ſervator of the peace; the office neither 
implies nor requires the authority of a 
- magittrate ; and the law of England 
knowns of no ſuch committing magiſ- 
trate | 181 (N) 3 
4 But a ſecretary of ſtate may lawfully 
commit perſons for treaſons, and for 
other offences againſt the ſtate. 181 
5 ſ. 4. and Note 1 
5 All the caſes in which commitments 


A ſpecial commiſſion of oper may iſſue 
for inquiring into che repairs of ſea 
walls ; 27 li28 

2 The coroner may inquire of a felony 
committed on the arms of the ſea 

6 75 f. 14 

4 But he has no juriſdiction of offences 
committed in open fea between high. 
and low water mark when the tide is 


„ | bid. f 
owe For the trial of offenees beyond ſea hors ame un by N i 7 
4 ue County, Ne. 18. ated Vide p. 186.) 181 N) 4 


1 4 
q If death thall be ef24ed on the | 
within the juriſdiction of the admiral,, SE DEFENDENDO.—Homicide. 
by a cauſe from the ſhore within the | 
juriſdiction of the common law, the] S ELF-M URD E R. Forſeiture. 
trial ſhall be in the juriſdiction where | 
the effe@ took place, and not in the ju- 
a riſdiftion where the cauſe of that effectf SERVANT. 
e 188 arole—Coom'bs Caſe argued in the Ex- | 


he p chequer Chamber, Michaelmas term, 1 Either maſter or ſervant may have an 
er 1755, and decided at Serjeants Inn, appeal for a robbery done to the ſervant 
4 20 January 1786. . 246, 247 
tas: | 2 Servant 1s not a good addition of the 
2 /a SE AL. | ſtate or degree of either man or woman 
54, | g 7 4215 272 . 112 
on By Par. 777, l. the ſheriff ſhall take nos If a e 5 a maſter, ras | 
r(ed inqueſt but by a jury of twelve men, ter a e e. t wo are accel —_ an 
who ſhall put their ſealsthereto 108 ſ. 64] much 481 hey DANGER OY ge | 
2 1 This act relates to ſuch inquiſitions| Sets W f 
1 only as are a foundation for impri ſon- | — 
nent and not to inquiſitians for offences | 9 
ee b SESSIONS. 1 
| ! 


where the party cannot be apprehend- 
ed | 108 (N)7 . 
H the jury conſiſt of more than twelve, | 1 A ſeſſion is an afſembly of two or more 
it is ſufficient if twelve put their ſeals juſtices of the peace, one whereof muſt 
| 108 f. 65] be of the quorum, at a certain day and 

| Every return to a certizrari muſt be place appointed, 1n order to inquire, 
under feal 419 f. 70 hear, and determine, in purſuance of 
| their commiſſion, of any cauſes or mat- 
_ ters therein contained 65 ſ. 48 
2 By 938 38 4 zune ** make WY 
ö XC ot their ſeiſions four times the year, {| 

dECRETARY f STATE. and oftener if need be 8 ple 1 

| 3 By 14 Hen. 6. c. 4. the juſtices of |} 

A ſecretary of ſtate is not a magiſtrate] Middleſex ſhall hold the court of ſeſſion 
Vithin the protection of 7 Jac, 1, c. 5. two times in the year, or more often if 
b 3 H 4 | need 


RCH WARRANT.—/Varrant. 


A TazIZ or PaIN 
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need be and it is uſual in this cqunty| . proceſs at any general or quarter ſeſlon Wi their 0 
ts hold four general and four generafk Page 6) 5 of it 
quarter ſeſſions in the year 17. The clerk of the peace is appointed 2 A mid 
r 47 f. 19] by the cuſtos ratulorum ; but he may be juſtices 
4 By 26 Geo. 2. C. 17. juſtices may act, ſuſpended, &c. by the mere order 9 2 1 
though not of the quorum, &c. &c. 57. the juſticeses W. in ng, ; The f 
5 Any two juſtices of the peace may hold i8 The ſeſſions have no authority cee aft 
a ſeſſion, to which the ſheriff is bound amerce any juſtice of the peace for li i repea 
to return proper juries, and the ce non - attendance or for miſbe haviour fore the 
e cpa. to attend with the rolls ts 00 „ 66) % When 
of the peace s 65 (. 4919 The quatrer ſeſſions are a ſpecies only ginal ju 
6 The juftices may direct their precept of general ſeſſions 67 f. 9 tics can 
undder their 4% to the ſheritf, to ſum- 20 Such ſeſſions only are properly gene, het} 
mon the ſeſſion, commanding him to] ral quarter ſeſſions, which are holdem dt ſeſſio 
return à jury, and to give notice to all in the four quarters of the year, pus By 8 
| conſtables, &c. 5 ſ. 50. g71 ſ. 1] ſuant to the 2 Hen. 5. C. 4. ibi er ſeſſie 
Such precept cannot be ſuperſeded by|21 Special ſeſſions may be holden e fett 
any of their fellow juſtices, but only ſome particular branch of the juſtice coc „ 2 
15 by avrit out of chancery 606 authority - 65M dreſs, 
j $ Two juices may hold a ſcfſion'without|22 Offences may be proſecuted at ſeſionMy The ar 
any ſuch ſummons, where there is ne by preſentment, information, or NY fall be 
l _ need either of grand jurors or officers, dictment Ind 68 % ge plac 
1 "Ce. „ 66 f. 52123 The ſeſſion once convened, a mutet fall lie, 
9 ff a ſufficient number of juſtices do no: depending cannot be adj urned with py - C 
1 4 appear, thoſe who do appear may ad-] out ad journing the ſeſſion ibid mend a 
h | Journ to any future day within theſ24 An adjournment muſt ſhew when th if form 
{ twelve following weeks — MNeze| original ſeſſions commenced, but nee q Where 
fo | 30A juſtice, if his attendance. be nc-| not ſet out ail the particular adjourn juttices 
— cellary, is ſubject to an information, ments i alſo do ii 
Fi + for a voluntary abſence from ſeſſions 25 If the ſeſſion iſſue a warrant, it m ed 
1 VV. ſhewn that the ſeſſion was ccni The « 
11 The ſheriff is bound to attend the nuèd byadjournmenttill the taking % rey cre: 
eſſion, to return his precept, and to 26 The ſeſſion cannot refer any matte words 
take charge of all the priſeners who before them to the determination oft The ſef 
ball be committed to him 66 f. 53] judges of aſiee of a 
12 All gonſtables of Hundreds are bound 27 When the ſeſſion proceed upon i 
to attend to make their preſentments | dictments, as a court, of common lay The ſe 
37% all their proceedings muſt have reg yyea! ag 
13 All bailiffs, of franchiſes, perſons re- (at. and legal continuances , ered a 
turned on juries, and keeper of the 28 If the court of quarter ſeſſion be n wotice of 
bouſe of correQion, are bound to at-“ dropped it cannot be reſumed di The ,.. 
r . li pry i, | 
14 By 22 948. 6:46, ino-prrſon,.nor] | \VHFfe the feen proceed upon oo 3 
. Enro ed pur ua iu t % | eo. * 5 . | ti Ati ala lp yh 3h... 4 5 HFS | x n ori ‚ 
* hall act 25 . 2 - 5 zo The j ald hien, of the ſeſſion, W nav ur 
at anygeneral or quarter ſetlions 661. 54] Fpuft et appeal, is co-extenſive „ No apy, 
15 If any attorney, &c. ſuffer a perſon! | that of the two Juſtices e ef or 
not enrolled to act in his name, he thall] not Side the reaſons upon which rde fe 
ber gol ne , opinions are founded + |. Of o ; 
16, No clerk of the peace, under-ſberüf, 31, The whole ſeſſion being con Ut = 
or their deputies, ſhall act as ſolicitor, but 3 one day, the Juſticæs ma)" be {ef 
; actorney or agent, or ſuę out any — o S ny rt 
Oy | 5 1; des to the 


rr TT e__— Ng 


| their opinions during the 
F Page 68 (N) 
A mandamus will lie to compel the 


id. 
4 


1; The ſeffion are not obliged fo pro- 


ij repealed, although fally attached be-; 
fore the repeal _ ibid. 


„wen the ſeſſion have -not an ori- 
nly ginal juriſdiction, the conſent of par- 
05 tics can never give it them 101d. 
ne- 


z Whether a bill of exceptions may be 
i ſeſſions in caſes not capital 201d. 
b By 8 and 9 Will. 3. c. 30. the quar- 
ter ſeſſions, upon appeals concerning 
the ſettlement of the poor may award 
coft,, and dire& them to be levied by 
diſtreſs, &c. 68 1.59 
The appeal from any order of removal 
ſhall be determined by the ſeſſions of 
the place from whence ſuch removal 
hall lie, and not elfewhere 68 1. 60 
g By 5 Geo. 2. c. 19. the ſeſſions may 
nend appeals from juſtice in matters 
of form | 68, 69 
Where an authority is given to two 
juſtices to do an act, the ſeſſions may 
aſo do it, except an appeal be direct- 
W e 
0 The ſeſſions have no juriſdiction in 
new created offences, unleſs by expreſs 
_ bs Bid, 
The ſeſſion have no power over a bai- 
lik of a corporation for not qualifying 


ipeal againſt an order of removal, it 


botice of appeal has been given ibid. 
The next ſeſſion is that at which the 


made at the quarter ſeſſions ibid. 


lief of a auper a 


c ibid. 


| The ſeſſion cannot make an © 
der for late overſeers to pay over-mo- 


| | ibid.| 
The ſeſſions are bound to receive 


offered at the next ſeſſions, though no 
a rcward of 10l. 


bh 
An original order of baſtardy may be 


5 on 5 Eliz. tor exercifing a trade, 


© j3Þ>it 
riginal| 


nes to their fſucceſſors 


— — on = = ermw—_—__d————g — —äꝛi— Dons 


A TABEE or Princrear, MaTrTxzs. 


continnance 48 The ſeſſion cannot make an origins 


order for a ſcavengers rate 
PDiage 69 ( 


juſtices to do what their duty requires 49 Seſſion cannot vacate the alignment 


of an apprentice bound out by juſtices 
| 16h. 


ceed after the juriſdiction in the matter 50 By 9g Geo. 3, c. 20. the ſeſſion, upon 


preſentment by the grand jury, ſhall 


order the fhire-hall, or other build- 


ing, to be repaired and paid for by a 
county rate 69 f. 51 


51 The forin of the caption of an indict- 
ment at a ſeſſion of the peace (Vide 


2 


359, 399 


Caption. [ndidlment) 


SEWERS. 


A ſpecial commiſſion of ger ard ter- 
miner may be granted for enquirin 
ſewers, &c. 27 f. 28 
A certiorari lies from king's bench to 
commiſſioners of ſewers, notwithſtand- 


ing 13 Eliz. c. . ſays, they ſhall not 


de compelled to make certificate of 


3 


4 


their proceedings | 406 
But the court, before they will ſuter 
the return to be filed, will hear affida- 
vits concerning the facts | 
409 f. 34. 420 f. 74 
A certiorari to bring up an order for 
the removal of the clerk to commiſſion- 


ers of ſewers is of common right 


party is fit empowered to lodge the 
- F 


No appeal lies from an order for the} | 
The ſeſſion may proceed by injorma-\ | 


VNV. in Marg. 
SHEEP-STEALING. 


Whoever ſhall convict another of ſteal- 


ing ſheep, or other cattle, is entitled ts 
i 
By 14 Geo. 2. c. 6 and 15 Geo. 2. 
c. 34. to ſteal any ſheep, bull, cow, 
ox, ſteer, bullock, heifer, calf, or 
lamb, is excluded from clerg7 493 


S8 HE RIF F. id. Ir 


Every ſheriff is a principal conſervator 
of the peace within his county, and 


may award proceſs of the peace 44 f. 4 


101d. 2 The ſheriff is bound to return proper 


Juries 


＋ 
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A TazLz or Pkincirar, Mavtias. 


Juries to the ſeſſions of the peace 

a Pag 65 ſ. 49 

3 By far. Weſt. the ſheriff ſhall have 
counter rolls with the coroner, and at- 
7125 with lum to take appeals. 82, 83, 
The ſheriif having a juſtice's warrant 
directed to him, may authoriſe others 
to execute, ijt 137 f. 29 
5 Juſtices of aſſize may puniſh ſueriffs for 
letting pions to bail v/hoare not bail- 
able 142 ſ. 8, 9 


6 By 4 Edw, Jn c. 2. ſheritfs ſhall not 


let to mainprize thoſe who are indicted 
or taken before juſtices of the peace 
(Vid: Bail) 
7 By 14 Edw. 3. c. 10. the ſherifts ſhall 
haze the cuſtody of gaols 182 f. 6 
8 In what. cafes the court may proceed 
dy attachment againſt ikcriffs for not 

E executing a writ 215 
9 Where the court may proceed by at- 
tachment ag tinſt a {keriif for rei ve 
fradtice 2 

xo Where the court may proceed by at- 
tachment againſt a ſheriff fer not exe- 
enting a writ edtualiy 216 f. 4 
11 When the court may proceed by at- 
tachment againft a ſheriff, for mating 

a falſe return t 2 c it ö 216, 217 
12 In all ſuits where the king is a party, 
25 in indictment and informations, the 
proceſs ought to be executed by the 


ſheri®, and not by the bailiff of any} 
franchiſe, whether it have the clauſe cf] 


neu Gmittas or not 404 


23 The ſtatute 23 Hen. 6. c. 8. which 


enacts, that ſheriſfs (hall continue in 
their office no longer than, one year, 


cannot be diſpenſed with 551 


Surs. Vie Clergy, No. 83-—$6. 


e i F ER. 


;_Þy 10 and 11 Will. 3. c. 23. whoever 
call convict another of privately ſteal- 
ing to the value of 58. from any ſhop, 
Kc. Mall have 40), L241. 26 
2 By 10 and 11 Will. SG 23s whoever 


142, 143 


216 


A fad aufer bei ng in the houſe at the t 


or ſtable, ſhall be a luded fon t 
benefit of ; clergy Page 40 

3 The goods taken muſt be ſuch a; : 8 
generally ſold or uſed in the plz 


mentioned in the act e cr 
| mayhe 

2 Hon at 

SIGKNESS.—Vide Bail, No. 24. u ider 
128. dictme 

SIGN MANUAL. 8 1 

1 The ſign manual importing a pard 
cannot Fo pleaded as f 0 wa i 'p — 
will it reſtore the competency of a » uf . 
neſs 501 MN. in ma peat, of 

2 = ſign manual is uſually the firſt p 
greſs to a pardon, upon. the circu d 
and at the Old ogg 502, ;l FRE 

SIMILITUDE. | 

Although ſimilitude of hands was adm | nas y 

ed as good evidence in S:aney's ca be pleac 

and the proptiety of ſuch evidence . Spinſter 

| only doubted in the cafe of the H in deg 

biſbeps, yet it is held that fnilM 6 for 
tude of hands is not evidence 1n : 
criminal caſe 607 |. 

dT 

8 I M O N V. Whether t 

ſuperint: 

1 How far a femeni/? may inks advan 
of a parden for /imony 559 l. 

2 Vere, whether a pardon of all m ( 
priſons, &c. &c. will extend to i 
mony 549 . Bye Ja 
: or thruſt 

; pal e ny wea 

SMUGGULER S.—Rewsd. then firſt 
= ſo ſtab, 

thereof 1 

$0JOURNER. Cluded fl 

2 The pert 


Within ch 


of the robber y, doth not bring the d 
within the 5 and 6 Edw. 6. c. g. wa 
excludes robbery from clergy co 
ted in any dwelling houſe, the 5391 


8 


ſhail , privately Real to the value of 55. 
in any ſtop, warchouſe, coach-houſe, 


his ci, children on ſer cual; 


A ſatute 
there“ | 


$0 


A 'Fanrk OF PRINCIPAL Mürl 


| 


$ON-ASSAULT. 


ing an old offence, àppointing certain 
juttices to execute it, "does not exciude 
the Juarlſdiction o of the king's bench 


40 al of ' Pa; T9 8, 
Y E ble in Far to an Pave 257|2 A ftatute which oof ts that al Re 
| Sm afſaidt demeſue max be given in of a certain denomination ſpall be tried 
evidence on the &-neral iſſue in an in- 5 are certain Judges, does EY clude 
12 e bb not on acki | the juriſdiction of the kings bench 
6197. 44 without expreſs negative words 9. 9 
3 Wpere a ſtatute creates 12 1 n 
SPECIAL HEI R. and erects a new juri ſdiction for the pu- 
uiſbment of it, and preſcribes a certain 
e ſpecial heir, by cuſtom af beg! method of 'proceeding, it is queſtion- 
* Engliſh or otherwiie, can bring an ap- — the king” s bench bath: 
U 1 . 1rfAaictio C 
10 * al ans 2" 4 Affirmative ſtatutes ſhall not, with 
1 | Il expreſs words, be conſtrued to take 
1 PP ELETNGA Bids Variance. away the jurifdiction cf an anciem 
51 | | court 18 


S PINST ER. 


l were a gentleman or zentlewoman 1s 
mmed /5n/ter, the wrong addition may 
be pleaded in abatement 260 (. 103 


and degree of a woman, and pero 


im alio for that of a man 


n 71 
Fi 
| STAR CHAMBER. 


Whether the ſtar chamher had a general 


ſuperintendency over other courts 215 


\ STABBING. 
1 By 1 Jac. 1. c. 8. whoever ſhall ſtab 
or truſt any perſon that hath not then 
any weapon drawn, or that hath not 
then firſt ſtricken the party which ſhiall 
ſo ſtab, ſo as the party ſtabbed die 


cluded from clergy: 459 f. 57 


The perſon only who gives the ſtab is 
within the Purview of this ſtatute 50¹ 


STATUTES. 


A fatute making a new law concern- 


2 dpinſter is a good addition for the eſtate 


272 f. TS 


| 


: 


ſhereof within ſix months, ſhall be ex- 


—4 


9 


3 18 


The uſage of many ages is the beſt in- 
terpreter of ſtatutes 775 
Whether the ſtatute de ci N Me 
being directory and in affitmance of the 
common law, leaves the power of the 
coroner as it found it 77, 78 
Wherever a ſtatute gives to any one 
juſtice of peace a irifdiftion over any 
offence, ora power to require a perſon 
to do a certain thing, it impliedly g gives 
a power to ſuch juſtice to iſſue a war- 
rant for the purpoſe 114,476 
All ftatutes are to be conſtrued ſtri lx 
in favour of life, and no parallel caſe 
which comes within the ſame mifchict” 
ſhall be conſtrued to be within the pur 
view of them, unleſs it can he brought 
within the argv © of the, w ords 
195 f, 16. p. 485, 486 

* 1 a ſtatute probꝛZ ils a matter 
of public grievance, or commands a 
matter of public convenience, an of- 
fender is puniſhable at the ſuit of the 
party grieved, and by way of indict- 
ment, unlets ſuch procecding be ex- 
preſsly excluded 301 
10 A ſtatute which extends to pri vat 
perſons, or to matters of a pri vate na- 
ture, will not bear an indictment 157d. 
11 Where a ſtatute mates a new offence. 
which was no way prohibits d by rac 
common law, and apy ints a particu- 
lar manner cf proceeding, viithout men- 


a. nf. 


tic wy 171 nz 


A Tank OP PRINCIPAL MarTias. 


tion -inchliments no indi Ament” can 


be maintained (Vide infra No. 15, &c.)] 
Page 302 


12 If a ſtatute give a recovery by action 


of debt, bill, plaint, or information, 
er otherwiſe, it authoriſes a proceed- 


by indictment ibid. 
e a ſtatute adds a further penalty 
$® an offence prohibited by the com- 


mon law, the offender, at the election 


of the proſecutor, may be indicted at 
common law ibid. 
14 If ſuch2indiQrtent/ conclude e 
ſerman ſtatuli, and cannot be made 
good upon the ſtatute, it may be 
maintained as at common law, and the 
t | words contra 3 featuti re j cted 
Sn: pax 16 © ob 1114. a6id Cig1 
15 Where New e —— are only 
[> cokibired by a general prohibitory 
clauſe of a ave, an indictment will 


lie * (N) 3 


wt! bus 


Fold 4 Fl 
1 


16 Where there is a ieee) particu- 
ar dlauſe ſpecifying only particular 
remedies, there ſuch particular remedy, 
-- muſt be purſued. /- (10091 vil ad. 


87: Where an offence,” not ſo at common 29 No preſcription can wo good again 


law, is made an offence by ftatute, an 
inciqdment will lie where there is a 
© ſubſtantive prohibitory clauſe, though 


there be/.afterwards à particular p 


viſion and remedy given thid. 


18 No indi ctment Willie where the ſta- 5 18 2 8 of hs office af lord hig 


tute is not probibitary, but only inflicts 
wr | theforfeirure, _—_ rp the. remedy 


29. Where the office was puniſhahle be- 
fore the ſtatute which preſcribes a par- 
-1&iculer method of puniſhing it, there 
uch n 0 method-1 48: n 
f} $36 LT ISKIIY ING W Ju id. 
. 20 n ſtatute appoi ints a par- 
ticulat mode of puniſhment for an of- 
ſence which vas not puniſhable before, 
theres tlic partic wer made muſt be pur=} - 
ſued, and not the common 1 mode of 
indictment * 101d. 
21 An daforniation. may — brought! for 
- offences, againſt ſtatutes unlets a diifer-} - 


ere 


4. 


Ne «+ 


f 


. * 


5 * ad 2 


| 


ent mode is preſcri 


300 f. oh dps warm 
22 In-what eaſes ant; ground 2d 8 Whether the court of be high ww 


on a ſtatute which wil! not maintain it, 
„maybe made good as at common law 9 A writ of error lies in the king's be 


of an 
be Vide Inditment No. 260. ) 13 ſtewar 
Page 356 f. 115 ch. 23 f. o An i 
2 3 What ought to be the form of ch nut f 
body of an indiAment on a fx WM 
(Vide Inditment No. 23370 No. 251, 
3349 top 
24 Where an offence is made: felony 8 
Thinks it ſhall have the benefit of clerg 
unleſs 1 it be r excluded from 
480 ST 
25 Where a perſon i is denied clergy by ; 
ſtatute excluding it from he crime, M V A 
indictment and evidence muſt expref] x1 
bring the caſe — the words 
3 ibid. 61 
26 Where a ſtatute makes an offence tre Mie 
ſon. or felony, it gives it the like inci By 22 
dents that belong to a treaſon or fe ſteal o 
lony at common jaa 603. naval fi 
27 Whether a ſtatute may bs diſpenſe cluded 
with ( Vide Pardon. Nene. ) But the 
5 $50 to 5 the exec 
28 How the work heb nn and 2 er for ſ⸗ 
offenders in a ſlatute, ſhall be conſtrue 
to mean ſuch in miſchief, and ſuch WF © 
inc ondenience 485, 4 STR 
Went W en en uy | In what 
|. ih n 7% in an in 
710 party di 
STEWARD —Fide Pers on anoth 
id dme 
.) 
\ ſteward eld Whethe 
2 None under the degree of nobility c time of 
be appvinced lord high ſteward 
3 The high feward, in the court of H The wo 
high ſtcward, is fole judge in mattes peal of 
law ihbic. it 
4 The lord high ſteward ig, by virtue A gener 
his office, ee of che peace 'the rok 
59711 431. the treſp: 
5 In what manner 4 lord high Reward before tl 
{ 0 be created for the trial of a pet, i ie caſe 
the preceeding therein » | 
6 None but the lord high ſte ward cant 
ccive the/plea orConfaiiont a peer 56 
7 In what manner the peers may 179" ot Et 
the opinion of the. gs: ſlleward, * = proſec 
the judges 59), etendan 
Ourſe 
may be adjourned |: And ſince 


of an attainder before the lord high 
ſte ward ag 655 lf. 16 

jo An indictment before J. S. ſteward 

muſt ſhew to whom he is ſteward 


ty enn 25 ſ. BY 
51. | 
jb | 1 8 | 
b 8 TOC RS. — Tn No. 48, | 
ery 613 v1 | 

Im 1 931 PR 

4_l STOLEN GOODS. 

„the de Acceſſary and Principal No. 78 


STORES. 


7 2 22 Geo. 2. c. 5. thoſe who ſhall 


r fe ſteal or embezzle any of the king's 

3{, WW naval ſtores to the value of 208. Are en- 
enſe i cluded from clergy 492 f. 70 
0 But the judge, on conviction, may ſtay} 
to 5 the execution, and tranſport the offend-| 
er for ſeven” 4 885 | 402 
ue ix 

ch 4 

kW | STROKE — ide Sea No. 5. 

in 


In 6 Manner * death muſt be Taid 
in an indictment or appeal, where the 
party died on one day of a ſtroke given 


Id ment No. 111. Repugnancy No. 


| 


on another. ide Appeal No. 182 .— | 50 


A TABLE oF PRINCIPAL MArTTERs. 


ordains that the witneſſes for the pri- 

ſoner ſtall be ſworn, proceſs may be 

taken out againſt them in any caſe 
Page 614 


SUGGESTION: 
If the king? 3 pardon. ſhall be obtained 


upon an untrue! ſuggeition, the par- 
e Kc. 9 544 


SUMMONS. 


I |: Whether a ſeflion of the peace may be 


a holden without nee (Vide Seſſion) 
ch. 8. ſ. 44 


2 How: many days are required for the - 


ſummons on? a Jan” hors 15 . 5 


„boar, 


1 An indi Arhont ailing de wall taken : 


on a Sunday [967 ee . 9 

2 One who is convidels on'a penal ſtatute 
cannot be apprehended! on à Sunday 
for the non-payment" ob] the forfeiture 
Mn 25 25 


10 


$UrBRoEDRAS,. 


miner may be ſuſpended by writ of f- 
 perſedeas, on proof that the commiſ- 
ſion was unduly granted 22 


E 6 2863. 325, 326 
| | Whether it be neceſſary to ſhew 'the| 
y co time of the ſtroke as well as the death 
2564 (. 90 p. 334 
f tO! The word percuſſit neceſſary in an ap- 
ten peal of death where the fact will bear 
„ 260 ſ. 82 
tue N A general pardon” intervening between 
ec be firoke and the death, will pardon; 3 
37.0 the trefpaſs, as that offence alone exiſted 
ard before the death happened (Sed vide 
„ de caſe of W. - Nicholas. Foſter 64.) 
3 91501 gh 1h: 1 8 ny 


s PORN A. 


11 -{4 


h proſecutions fa „ — the 


rari No 10210 117) 


\detendant may take out ſubpena”s of |! 


"Ourſe 


of 613 f. BI 
[And ſince the laue 1 Anne 5 . 3; 


2 A precept by two juſtices for the ſum- 
mon of a ſeſſion of the pace cannot 
be ſuperſeded but by writ out of chan- 
cery,” Sed quere, vide Nete i. 66 
A writ de coronatore exonerando may 
be ſuperſeded by writ from the king, on 
an inquiſition in chancery, that it was 
obtained upon an untrue ſuggeſtion ) 
4 How far a certwrari ſhall be a 
 ſedeas to the court below 0 Vide Certie- 
41 to 419 
5 On a pardon allowed in the king's 
bench, the party may have a ſuper/edeas 
to he exchequer to ftop theiproceſs 
n on an e HN amercement: 
iibeig 10 |! 562 69 
6 How 


4> 


I 'T he authority of Futtices of heb 445 . 


= 
rr. ., „ — — ed 
. 


2 If there be a miſtalr of the ſurname of 


3 han indictment, 


6 How lar a deſendant coming in by ca 
figs 12% %ngatum fray avoid an Here 


in the common pleas by ſhewing thai] 


ze purchaſed * cage, and deliver- 
ed | it oe the qiats exadus Page 65 


SURETY. 


Þ wiat caſe 
will ap crate as Fange oi the ſurety 
548 


SURGEONS. IC 


87 urgeons are exempte ted, during the time 


they practice, from (-rving the office 
of conſtable 100, 101 


SUR N AM A Da. "ment. Name. IM. 
| nome. N 

I 1 . 2 Writ of f appeal omit the appellant's 
- ſurname 7 being under the degree of 1 
Gili, it ma; be ha by the court ex 
Hie „ 268 f. 101 


an appellant, the writ may be abated 
upon the exception or plea of the 


party 269 f. 101 
no indictee can take 


an advantage ot a miſtaken ſurname 
* 328 
4 An indi Qrment of aſſault on John, 
pariſh prieſt of P. &c. is good with- 
at mentionng his furname 331: 


te 


1 Whcte . a /facrent certainty, the 


4 


addition of a farther uncertain or un- 
intelligible def cription Will do no hurt, | 
hut ſpall be 5:j=Ged as ſuperabundant 
and furpluſſage 260. 331 (N) 12] 
2 So where a pecial verdict is perfect, 
without. certain words therein inſerted, 
they may be rejecded as ſurplus 
627 f. 10 

3 Nothing which can be rejected as f- 


the pardon of the principal 


A Tarrx or eee 5 


8 U R V I V 0 B. me 

* 1 two joint owners ; of gaodz are rob 15 
bed, the {uryzvor | may bring an appel 3 Th 

: | Page 246, 247 cert 
SUSPICION. of 

Vie Bail. Arreſt 4 Hor 


SUS. PER COLL. : 


Vide Execution 
. 


TAIL. 


Conlery 
In what caſes an eſtate i in tail it forfeite | 
by an attainder of treaion or felon) 


955 to * 


. 
Vige farors No. 47 10 77. 


TERM 


— 


TAVERNS. 


Inordinate haunters of taverns are 11did 


avle at the torn 106, 10 Where 
ITED | 1 | an or 

| Park 3 mutt be 

T A XAT 10 N. leturn « 

- 2 The pre 

It is a contempt not to pay coſts aſi i mult be 
taxation by the maſter 230 fl. 3 $ Procels 

2 On taxation, colts become a veſted deb from a C 
and th. ertonal repretentatives of I dle 2am: 

Pay entitled my recover them chile 

| | 415 (N) { Proceſs { 

be under 
TEMPORALITIES. 5 Proceſs © 
tae firſt i 
Ancientlv, if the ory demanded 8G What u 
cler contrary to law, the temporaiqqſ ror. or 
might be ieized 500 f. 10 
Vhere a | 
A n tſte and r. 

1 E N O R. nuance 


' Proceſs 


Fius Taa'! vitiate an indictment 340. 


1 By the charter of the city of Londl 
| 0 


return of 


M4 
SIDES 
n4UXICEC 


only the tenor of a record can be re- 

moved from thence ' Page 347 
2 And it is ſaid, this extends to Middle- 
ſex as well as London MNoete in Marg, 
The return of a certiorari ought to 
certify the record, or the tenor of it, 
or the tenor of a tenor, as the exigence 
of the writ requires - 4201. 76 
How far a wzriance is fatal when an 
inſtrument is ſet out in an indictment 
ſecundum tencrem ſequentem 616, ſ. 360 


TENURE. 


Conſerrators of the peace by tenure 


ch. g. f. 


TORN.—-Di/continuance. 


e 


TERM of ART.—uditment No. 65. 
T E N T E, 


an ofence removed by certicrari, there 
mutt be 15 days between the teſte and 
return of Every proceſs 11 . 
2 The precept for a ſeſſton of the peace 


is alt mut be e by two juſtices 65 f. 50 
5. Frocels for treaſon, felony, or treſpaſs, 
gde tom 2 county palatine ſhall be 2e in 
of if fie name of him who hath the fran- 
n chiſe N 2 401 "i 7 
(N) Proceſs from the king's bench ought to 
be under the 7e/fe of the chief jaitice 
5 401 f. 8 
8. P Procels ought to be under the ehe of 


the firſt in a commiſſion I1zhbid. 
What ſhall be removed by à writ of 
error, or recordare, between the teſte 
and return ne 21-7, 79 
| Where a term intervenes between the 
tete and return of a captas, it is diſcon- 
n 424 . 91 
| Voroceſs be reed after the day of the 


my 
viii dance 


424 f. 90 


5 


7 $” * 3 . 7 
Where the king's bench proceeds on] 


A TaBßLE or PRINCIrAL MarrERS. p 


l T. 7 ide Larceny, ö 


e I 
Vide Indictmeut. In farmation. Verdi. 


III IES.—Cerbictari No. 5 o. 


N 


1 The ſheriT*s torn is the king's court of 


T ENT. de Bath, 4 


record, for redretling common grievances 
within the county © Page 89 
The ſheriff ought to make his torn or 
circuit throughout every hundred in 
his county twice in the year 89 f. 1 

3 All che inhabitants of each hundred, 
above the age of twelve years, unleſs 
ſpecially exempted, are bound, to at- 
tend the torn, and to take the oath of 
allegiance, &c, -* « wid, 


4 The words frant pledge, or tithing, 


explained Pie) 
5 The ſtyle of the ſheriff*s torn 9o' 


6 ByMatna CHAN, thetorn ſhall be 


held only twice a year in every hun- 
dred, at the accuſtomed place 9 ſ. 4 
By 31 Edw. 3. c. 15. the torn is to 
be held within a month after Zafter 
and Michaelmas ' 90 . 

8 The fheriff is indictable for holding 
his torn at another time, or at an un- 
uſual place, and an indictment found 
thereon is void 90 f. 6, 7 

9 Quere, if theſe ſtatutes extend to the 
court leet | | 90, 9! 
10 Every caption of an indictment at the 
torn ought to ſet forth the day where- 
on it was taken 91 1.9 
11 All perſons who are bound to appear 
at the torn are not within the fat. 
Merton, which allows ſuit ſervice to be 
performed by attorney 
12 All ſervants as well as maſters are 
bound to pay ſuch ſuit; and if a maſter 
ſuffered a ſervant to continue a year 
and a day without being enrolled in a 
decennary, he was amerctable ibid. 

- . 2 

13 But tenants in ancient demeſne, par- 
ſons, peers, and women, are exempted 


Ktura of the fit proceſs, it is diſcon- 


from attending the torn 91 1. 11 
14 No man can belong to two leets, and 
therefore 


* 


911.10. 
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3H 
| 
YH 
: 
1 
tl 
33 


= n ö 


* 


A Tazin OT PRINCITAL Mar TE RS. 


- therefore he ſhail do ſervice at that the averment of juriſdiction in t 
only. within the precincts of which e pleadings Page a, gf 


1 


reſides or flee s 5 A Page OI . 12 27 Quere, if it be neceſſary exreſsiy 9 the 
he ſheriff or his ſteward may hear alledge that the offence was camnite i men! 
and d-termine any offence - within his as well as that it was preſented, &c; 9 he e 
juriſdiction, being indicted before him, 28 It is ſafeſt in ſetting forth a pteſenii with 
_exceptPLE*Sor THE CRowngzſ.iz ment, or an affeerment of an amerce 7 
46 This . does not reſtrain the] ment to ſhew the names of the pre 40 No 
power cf ang indictments or $9: ſentors andaffeerors. Sed quere, if ii leſs 1 
fentments 92 ſ. 144. names of the preſentors are neceſſary i Th 
x7 The ſheri7 in his torn, being a judge replevin 5 f. 2 in re! 
of record, may fine an offender for a, 29 Notice of the holding of the cou ftabl: 
contempt of court; or tor a non- com- need not he ſhe w, for, being of record that 
pliance with that which the juriſdiftion| all perſons within the juriſdiction ſta] 
requires „„ 93 be intended to have notice of it 95 ſ. 2 The 
18 Such fines muſt be ſeveral, and not 30 It is not nece ary in an avowry for I KL L 
Joint, except a Whole vill be fined © | © diſtreſs for a fine or amercement creat! 
; 3 is 3 f. 16] ſhew that the party had previous not The 
29 The ſheriff may award a fine orf what it was % free 
amercement for contempts, &c. andj31 Di:treſfs is incident of common tig hic 
amerce any perſon ined tr an of- to the ſheriff's torn, if the offence bei by ſta 
tnce not capital within his juriſdi tion] cidental to the juriſdiction 95, e comn 
without any farther proceeding or trial[ 32 But for a duty of a private nature i bebe 
. 93. 17] diſtreſs can be made without a ſpecii An, 
20 An amercement, . being a judgment, | cuſtom Bk _ .- on %%/ 
that the party ſhall be. nm miſericoria] 33 The ſheriff may diſtrain any lands for ot! 
doi ini regis, and a judicial act, does] the offender within the county or p ance, 
not require tlie aſſent of a jury 93 ſ. 18 cinct; except lands in the king's P 
21 The award of a miſericordia is only} ſeſſion ; for they are wholly out of thi; The 
* toauthorite others, viz, affeerors, to fix] juriſdiction of the court © 961. pound 
the ſum which the party is to pay to 34 The ſheriff may diſtrain in the big nian 
the king; and therefore there is no] way notwithſtanding the „at. M Purp 
neceſlity to mention a ſum certain briage 96 wife, 
3 93, 94135 Fines and amercements being tor s the 
22 If the amercement be for a contempt] perſonal offence, no ſtranger's beafl Sed qu 
of coure, it may be ſettled by the judge] can lawfully be diſtrained for the 23 bel, 
- himſelf, and needs no other affeerment} although they have been /-vant : All 
N | 94. 19] couchant on the lands of the offend: bawd) 
23 No fine for a contempt is within the VVV and al 
ſtatutes which require an amercement 36 The goods diſtrained may be (0 neglec 
to be affeered © ibid. within a reaſonable time after the d and m 
24 The king or lord have an election of treſs 906 % eves- 
common right either to diſtrain or to 37 No bailiff can diſtrain without a Juriſd 
bring an action of debt for ſueh fines | "cial warrant for ſo doing, and in jufiſ Ever 
and amercemen es 941. 20; cation of ſuch diſtreſs the warrant mu torn (t 
25 Every avwry of this kind ought ex- be ſet forth in the avoury 0961. 38M © 51. 
preſsly to ſhew that the offence was 38 In replewn it muſt be averred that ti A m: 
committed within the juriſdiction of, defendant was guilty, In treſpaſs ii beet fo 
+" the court | | 41. 21 conviction is ſufficient to juſtify the Luer 
26 Tt is not neceſſary to alledge it inthe; fieer : but the amercement muſt appt the pri 
preſentment itſelf, but ſuch an allega- to have been by the court, and not inhabjj 
ion will perhaps ſupply the want of | the jury I,,, (V vithia 
e 


a t 

va the perſon preſented, or order an abate- 

ie ment without any amercement, and if 

e, be difobey ſuch order he ſhall forfeit hundred 
Elen without further proceeding 

ner „ Pon Oy. 43} 

e pte % No ſuch pain can be affeered for any 


leſs ſum than what is at firſt ſet - ibid. 


ary in The authority of the ſheriff in his torn 

l. 2 in relation to the appointment of con- 
cou ſtables, and the nature and antiquity of 
eco that office (Vide Conftables ) / 


: 


7 L. 33 to 105 


n ſtal E 
5. The ſperiff in his torn may inquire of 
b fr I III TREASONS, except ſuch as are 


created by ſtatute 


8 n 
43 The ſheriff may alſo enquire of all 


Lo NES at common law, except rape, 
1 fig which being an offence made felony: 
bein by ſtatute, though originally a felony at 
95, common law, he can enquire of it as a 
ure n treſpaſs only ' os ſ. 52 


1 I 

44 An, affault and battery, if there be: 
bladſbed, is inquirable in the torn; 
for otherwiſe it is not a common griev- 
ance, but a pri vate injury only *, | 
45 The common breaking of fences and 
pound breaches are within the cog- 


e hig nzance of the torn 106 f. 55, 56 
Maria Purpreſtures, mortmains, treaſure trove, 
6 f. 2 wats, ſtrays, wrecks, &c. belonging 
for to the king are inquirable at the torn. 
bea 5:dquere, as to the ſeizure of ſuch things 
the 33 belong to the lord 106, 1. 57 


& All common nuſances, annoyances, 
bawdy-houſes, victuallers, aſſize of beer 


6 1.2 and ale (but not the ,affize of bread ),| 
e ſo neglecting to hold fairs, falſe weights 
he di ud meaſures, common barraters, ſcolds, 
6 (. 2008 <aves-droppers, &c. &c. are within the 
a juriſdi ction cf the torn 106 107 
jute Every vill within the precinct of a 


torn ſhall h 


* 


6. 0 5l. 107 f. 
hat g A man cannot be amerced in { het 
als tn {ect for ſurcharging a common 10) 1.61 
the e Luere, whether a matter concerning 
ap de private intereſt of the lord, or of the 
not "i abitants of a lev, can be brought 
(N) Within the juriſdiction of the torn by 
39! en * . 107 ſ. 62 
) 1 ay OI not ariſe within the 


| A Tanrz or Paixcirar, MaTTiRs' 
19 In mſance*"the ſheriff may amerce particular hundred, it is triable if it 


ariſe within the county; but preſenta- 
tions muſt be of offences within the 
5 Page 108 
52 The inhabitants of one bailiwick ſhall 
not be compellable to ſerve as jurors 
for another 3 E a 
3 No offence ariſing within the precin&s * 

of a leet is inquirable at the torn, un- 

leſs on the defaultof theleet, which neg- 

le& muſt be alledged in the pleadings 
RN 3 : ibis. 
2. c. 13, the ſheriff 
ſhall take no inqueſt but by 12 lawful 
men at leaſt, who, ſhall put their ſeals 


- 


54 By fat. Weſt. 


|. ſhall have yearly 20s. freehold, or 268. 


| 


ave a pair of ſtocks on pain 


to ſuch inquiſitions 108 f. 64 1 
55 This act reſpects ſuch inquifitions 
only as are a foundation for impriſonᷣ- 
ment, and not inquiſitions for offences 
for which the party cannot be appre- 
hended Rete in marg. 
56 If there be more than 12 jurors the 
ſeals of any twelve of them are ſufficient 
5 | 108 f. 65 
57 By 1 Rich. 3. c. 4. jurors at tlie torn 
gd. copyhold on pain of 408. and ren- 
deting their indictments void 108 f. 66 
58 Quere, if courts leet are within theſe 
- "ſtatutes | 109 
59 By i Edw. 3. c. 17. indictments taken 
at the torn ſhall be by roll indented; 
one part to remain with tlie indictors, 
and the other with the court, ſo that 
one part may be delivered to the juſ- 
tices of aflize 109 f. 68 
60 Prefentments, not being neceſſary to 
be preſented to the juſtices, are not 
within theſe ſtatutes: they need neither 
to be indented nor ſealed Mete in marg. 
61 This ſtatute extends to courts leet 
Pg 109 ſ. 69 
62 The general practice of the torn was 
to impannel both a grand and petty 
jury. Preſentments were made by the 
headborough, affirmed by the petty jury, 
and then confirmed by the grand jury 
| | 109 1.70 
63 By 28 Edw. 3. c. 9. the ſheriff is re- 
ſtrained from taking indictments, by 
commiſſion or writ 1091.71 
64 By 1 Edw. 4. c. 2. all ſheriffs in their 


| 


torns, except in London, are reſtrained 
31 from 


| 


o 


preſentment found before them, and 


next ſeſſions, who ſhall have power to 
award proceſs thereon, &c, &c, 


Page 110, 111 


65 Not only the judge of the torn, by this 
ſtatute, is puniſhable for awarding ſuck 
forbidden proceſs ; but al'o-the officer 

W $94 


66 In what manner indictments in the | 


ſheriffs torn may be traverſed, tried, 
and determined _ 
675 The torn has no power to try a tra- 
*"verſe- - 8 


TOR 1 No. 22. Addition 
No. 32. Eſcape No. 2. Forfeiture. 


Hue and Cry. 


TRADE. 


Where a joint indictment will lie againſt] 
ſeveral for following a trade without 
having ſerved an apprenticeſhip 


TRANSPORTATION. 
Vide Burning in the Hand, No. 5. 


Pu 
1 Tranſportation is a ſpecies of puniſh- 
ment unknown to the common law 


| | ibid. 
3 By 4 Geo. x, c. 11. an offender con- 
victed of grand or petit larceny, or 
other offence within the benefit of 
clergy, and liable only to burning in 
the hand, or whipping, may be tranſ- 
ported to America for ſeven years 51 
4 Where an offender is convicted ofany of. 


fence excluded fromthe benefit of clergy | 


and the king ſhall extend his mercy 
on condion of tranſportation to Ameri- 
ca, and ſuch intention ſpall be ſignified 
by a ſecretary of ſtate, a court of 


. competent authority may allow ſuch | 


offender the benefit of a pardon un- 


A TapLs or PRNCTAT MATTERS. / 


from awarding proceſs, . to, levy fines 5 Buyers or receivers. of ſtolen 8000 
and amercements on indictments a 


are ordered to deliver ſuch indictments, 6 The king may at any time diſjen 
&c. to the juſtices of the peace at their 


111, 112 


112 f. 76 


| 5 
io By 19 Geo. 3, c. 74. offenders liat 
ch. 25, p · 89 by 


| parts beyond the ſeas ; and all the abo 


ö | i4]- 
2 The origin and effect of this axe, . 


| | 12 be aff 

Knotvingly ſhall be tranſported to Ameri » 

ca for 14 years, &c, &c. Page 5 7 
4 


ln w 
offend 


with any ſuch tranſportation, and al may b 


the return of the offender 515 f. 1% How 
7 Offenders tranſported, who ſhall ſeu ie co 
the term of tranſportation, ſhall H The 
conſidered as pardoned of the crime foftroug] 
which they were tranſported 515 . % The t 
8 By 6 Geo. 1. c. 23. the powers fhious t 


4 Geo. 1. c. 11. are given to any ſu 
fequent court of like authority, no 
withſtanding ſuch ſubſequent court mz 
be held at a different place from thi 
in which the offender was tried: 

eie, i, 
9. By 8 Geo, 3. c. 5 where any offend 

ſhall he eonvicted without benefit 
clergy, and the judge ſhall grant ar 
prieve, if the king ſhall grant a po 
. . to ſuch offender on condition of tran 
portation 20 America, and ſuch inte 
tion ſhall be ſignified by a ſectetary 
. ſtate to the judge recommending mere 

ſuch judge may make an order for il 
immediate tranſportation of the offen 
er 


konſide 


to be tranſported, or who ſhall be pe 
duoned on condition of tranſportation 
America, may be traſported io 4 


mentioned acts ſhall be in force 5 
11 Male perſons, in lieu of ſuch tra 
portation may be ſent on board {bi 

or veſſels (commonly callea the HULK 

on the river Thames, &c. for a term 
leſs than one, nor more than hve yt 
where the offence is tranſportation 
ſeven years, and not exceeding ſe 
Fears where the tranſportation 15 
tourteen years . $1755 
12 By 24 Geo, 3. c. 56. directions! 
iven in what manner ſuch male 0 
vids ſhall be removed from the pl 
of their conviction, &c. &c. 8 
13 By 24 Geo. 3. c. 56. convicts li 

to tranſportation, &c, ſhall be t. 
ported to ſuch places beyond the 

as his majeſty by the advice of hij 


er de great ft 305 735 


council ſball order and Gired 51 Fo 5 
14 The manner in which convicts f 


nn what manner the place to 


How convicts ſhall be transferred to 


The contractor may carry convicts 


1 154 
| which 
fenders are ordered to be tranſported 
may be changed 521 f. 155 
the contractors 521 1.156 
trough any county ibid. 
| The time a convict is confined pre- 
nous to his being tranſported ſhall be 
tonſide red as part of his ſentence 
. 522 f. 157 
By 27 Geo. 
gen by the above acts to tranſport 
wnvits 7 ſuch place as his majeſty by 
the advice of his privy council ſball di- 
rf, is recited, and the place to which 
r icts ſhall in future be tranſported is 
eclared to be to the eaſtern ccaſt of 
New South M ales ( commonly called Bo- 
wuny BAL) 522 
The powers given to the king by 
bat _ 4 : ibid. 
TRAVERSE. 
þ Eſcape No 40. Appeal No. 254. 
Ireazing Priſon No 3. Coroner No 
It, 74. Torn No. 66. 99 
TRE AS ON. 


ſilices of gaol- delivery have power to 
liver the gaol of perſons committed 
high treaſon © 32 f. 4. p. 38 f. 4. 
itralon being againſt the peace of the 
lg, any juſtice of the peace, either on 
own knowledge, or the complaint 
ll others, may cauſe any perſon to be 
rehended for this offence ; and may 
the examination of ſuch offender, 
the information of the witneſſes 
Auant to the ſtatute of Philip and 

e ſtatute of 6 Hen, 8. c. 6. which 
Woriſes the king's bench to ſend 
un the bodies of felons and murder- 
u together with their indictments, to 
med in the counties where the of- 
es are committed; —ſhall not be 
ended to high treaſon 10 f. 9 


6 The king's bench may bail 


A TABLE or PRTN SAL MATTERS. | 
te aſſigned to contractors Page 520'4 In what caſes the ſheriff has power to 


_ enquire of high treaſon {Vide Teirn No. 
42.) TS g JOS 
5 Perſons apprehended: of dangerous riots 
Jaworring of high treaſon are excluded 
from replevin by the ſheriff by the ar. 
Weſt. 155 1. 45 
a perſon 
committed for high treaſon 176 
7 Luer, Whether one who knowingly 
oppoſes the arreſt of a perſon guilty of 
high treaſon be thereby guilty of high 
treaſon himſelf | 1881.1 


3. c. 1. the authority. 8 Whether the offence of breaking priſon 


| can never amount to the crime of high 
treaſon (Lide Breaking Priſon No, 23. 
29.) + | 195, 196 
9 In eſcape, if the priſoner committed 
were guilty of high treaſon, it is high 
treaſon whether the party be ever con- 
victed or not | : 205 
10 A ſtranger who knowingly reſcues a 
_ perſon committed for and guilty of 
high treaſon, is in all caſes guilty of 
high treaſon . 
11 The offender may be immediately ar- 
raigned for the high treaſon, or for the 
miſprifion | ibid, 
12 Of appeals for treaſon (Vide Appeal 
No. 475 48.) „ 
13 Standing mute upon an arraignment 
of high treaſon is equivalent to a con- 
viction 464 
14 The privilege of ſanftuary never ex- 
tended to high treaſon 472 
15 There are no acceſſaries in high trea- 
ſon 4391. 2 
16 Whatever will make an acceſſary be- 
fore in felony will make him a princi- 
pal in high treaſon 440 
17 A diſtinction applied to this rule be- 
tween treaſons touching the king's death 
and other inferior ſpecies of treaſon, 
reſpecting the mode of trial 440 (N) 1 
18 The ſame receipt of an offender which 
will make the receiver an acceſſary 
after the fa& in felony, will make him 
a principal in high treaſon 440 f. 2 
19 Wherever a ſtatute ordains that tho 
who are guilty of the thing prohibited 
by it ſhall be adjudged traitors, it im- 


pliedly makes all procurers and abettors 
of it principals 444 
312 20 In 


0 


A TaRIE or PRINCI AL MATT ERS. 
4 There 


20 In what manner treaſon is excluded 

from the benefit of clergy. vide 

* Clergy, No. 22, 23. 38. 4. 52. 

21 By / Will. 3. c. 3. perſons. indicted 
of high treaſon ſhall make full defence 

by two counſel. 6 

22 In what manner a perſon indicted of 


high treaſon ſhall have a copy of his 


indictment, &c. &, (vide Copy of 
.. Traitment. ) 567, 568 
23 What evidence is neceſſary to ſupport 
an indictment of high treaſon (vide 
Evidence, No. 4 to 11 No. , &c.) 


603. 614 


24 The judgment in high treaſon. (via 

Fudgment, No. 10.) 30 . 4 
25 What forf-iture enſues upon an at- 

tainder of high treaſon {wide For- 
feiture) | 636 ch. 49 
26 Por the trial of treaſons beyond the 
ſea. (Vide County Inuictment, No. 52 
to 61.) | | 
27 For other matters relating to treaſon, 

dune Acceſſory, No. 11, 12. 15. 16. 
Approver, No. 3.12. Attainaer, No. 
„3, Kc. Bail, Clergy, No. 22, 23. 


Commitment, No. 34, Confeſſion, No. 


1. Cæunſel. Evidence. 


TREASURE TROVE 


Vice Crroner, No. 49. Tern, No. 46 


TRESPASS. 


1 A court which is not of record cannot 
even hold plea of a common NE 
di et armis . 5 1. 14 
2 Th word treſpaſs is of a very general 
extent, and in a large ſenſe not only 
comprehends all inferior offences which 
are properly and directly agarnſt the 
peace, but alſo all others which are 
only ſo by conſtruction 621. 38 
3 An enumeration of the variety of treſ- 
paſſes of which the ſheriff in Eis torn 
bad juriſdiction 106, 107 


5 Whatſoever will make a 
. Page 480 to 489 


6 Wherever a man commands anotb 
commit a treſpaſs, and he does it, 


7 Whoever agrees to a treſpaſs on lan 


| | 440 
8 No one ſhall be adjudged a prin 
9 What otfences ſhall be included u 


3 
10 On an indictment for felony, 9 


11 If a jury finda ſpecial verdi d for 


for treipals only | 
12 On an indityment for 


13 Whether a former recovery or ac 


1 Stewards of lects cannot try any | 


2 In what manner indictments in 
3 Neither th. 


4 


can be no acceſſaries in tf 
Page 439 
man an 
ceſſary before in felony will mak | 
a principal in treſpaſs -../ , 


perſon commanding ts: equally py 
as if he had done it himſelf 78 


goods, thereby becomes a  princi 
But not in a treſpaſs on the per/an 


in an common treſpaſs for barely 
celving, &c. the offender i 


a general pardon of all tre ſpaſſes 

| f 
He who 
Id carr! 
hat in 
anothe! 
either 
Oftrial b 


Vf trial 


Of trial 
Of trial | 


offence amount only to treſpaſs, 
offender cannot be found guilty of 
treſpaſs on that indictment. Sea 
if the ſpecial circumſtances of thet 
paſs be ſet forth 


lon-, andit he adjudged only trap 
guere, if judgment may be given 0 


tre ſpaſs, if 
fact appear felonious, judgment 
be given for treſpaſs, for it is in 
election of the king to proceed eit 
for the treſpaſs or the felony V 


tal may be pleaded in bar of trelp 
(Vide Appeal. Autrefais Acquit.) 


TRIAL.— Vide Ceunty. Indimew 


ſon indi cted before them, but mult 
fer the trial to the gaol-delivery| 
2 


ſberiff's tor are to be tried 111 
en nor the leet have 
power to tr; 2 traverſe 112 
Juſtices of peace may try 2 man 
dicted before a ſheriff in his tor 


* 


3 | 


Nhere an appeal of u, hem ſhail be 
ed, and where the trial ſhall be per- 
ptor . (YViae Appeal, No. 41 5 

erat Page 230, 239. 
y & 2 Phil. & Mary, c. 10. ell 
als of treaſon ſhall be according to 
common law: conſtructions on this 
atute = 5 
hat manner the acceſſary ſhall be 
ed where the offence ari ſes in a dif- 
rent county from that of the principoi 


Vide Acceſſary ) 457 to 460 


440 Wh what caſes and in what manner it 
princifftull be tried, whether one who ftands| 
nel) ue do ſo of malice or of the act 


God | 462 
what places treaſons and murders 
unined by the privy council ſhall be 


49 (ed 5 569 
, if lle who ſteals goods in one county, 
paſs, d carries them into another, or if 
ty of aft in one county prove a nuiſance 
den qu mother, the offender may be tried 
the either | 1b10. 
trial by peers. Vide Peers) 

I for 592 ch. 44 
tree trial by battle. ( Vide Battle) 


Of trial by certificate. ¶ Vide Certtfi- 
) 242. 254. 458.476 


TUMBREL, 
ether every vill be bound by pre- 


nption to keep a Ae? x 
| ch. 11 f. 5 


V. 
VACA TE N, 


366 


| 9 599 
Of trial by jury. ¶ Vide Furors ) 569 


— 


A TABTIE or Purrincieal MaTTRRSs. 


3 i, & 6 Will. & Mary, c. 11. a writ 
of certiorari may be granted in vacation 


time, by any of che juitices of the 


king's hench, to remove an indictment 
or preſentment from any general quar- 
ter ſeiſions Page 409 f. 36 


VAGABONDS. 


| Vagabonds were indictable at the torn 


107 


VALUE. 


1 Whether the value. of the things ſtolen 
muſt be laid in an indictment of lar- 
ceny. (Vie lnudtment) 333, 334 

2 At the Lent aſſizes for Eſſex 1787, Gould 
J. and Thompion B. held an indictment 


for privateiy ſtealing bad, becauſe no 


value was stated, MS, 


VANQUISHMENT 
34. Autrejois Acquit, No, 16, Battle. 
VARIANCE; 


1 In an appeal, if the declaration lays the 
oftence in the reign of a preſent king 
where the wric ſuppoſed it to have 
been in the reign of a former king, it 
is ſuch a variance, that i: ought to be 

| abated by the court ex officio | 

268 f. 98 


2 80 alſo where the defendant is miſ- 


named, or the fact not ſet forth with 
ſufficient certainty, or the offence be 
laid in a different count) ; or, &c. &c. 

268 f. 99. 101 
3 In forgery, the bill was value receivn; 


92 i | 
; in the habeas corpus act, the lord 
111 cellor, lord keeper, any juſtice of 


Ih:r bench, or baron of the exche- 
ir, may grant a habeas corpus in va- 
Mon time 


Kon; but the priſoner may be 


ime _ „ 
d this writ does not expire with the 


in the indi tment it was re eided; and 
the variance held immaterial | 

3 340 (N) 6162 
4 In perjury on an affidavit, **he ander- 
co and believed,” the indictment, he 


undertoo.1, &c. and the variance held 


immateriall : ibid. 
5 In perjury in giving evidence : The 


ought into court upon it, in full original indictment was, whereby his 
m 146 f. 22 Mete in arg. 


3˙4 3 Lie 


Vide Appeal, No. 236, Approver, No. 
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A Taprs or PRINCIPAL MATTERS. 


life was greatly deſpaired of ;”* the pre- 
ſent indictment, after ſaying in man- 
ner and form following.” ſtated the paſ- 
ſage, © whereby his life was greatly 
ef. omitting the word deſpaired, and 
after a rule, the matter was given up 

Wet Page 340 (N) 


6 Lox D MANSFHIEL p ſaid, the rule was 


that where the omiſſion or addition 0 
a letter does nit change the word ſo as 
to make it another word, the variance 
is not material ibid. and 616 
= But if the miſ-recited word is in itſelf 
a word, though not intelligible with 
the context, as air”? for Heir, 
there the variance is fatal 340 
8 What is ſuch a variance between the 
certiorari and the return, as ſhall pre- 
vent the removal of the record. ¶Vide 
Certisrari, No. 121) 419 f. 71 


© What is ſuch a variance between the 
original and the proceſs as ſhall cauſe a|. 


_ diſcontinuance, ¶ Lide Diſc ontinuance, 
No. 11 to 16.) 424, 425 
io Where a variance between the record 
of the former acquittal and the indict- 
ment or appeal to which it is pleaded, 
may be helped. (Vide Autrejois Ac- 
quit, No. 4, 5, 6.) „ "G36 $2 


11 If there be a variance between the 


record, on which a man 1s convicted 
or attainted, and his charter of pardon ; 
yet if there be no repugnancy to intend 


that the ſame perſon or thing are 


meant in both, it may be ſupplied by 
proper averments. Inſtances given 
8 | 3 G1, 562 
12 Where the time proved vncied om 
that laid in the indictment, the jury 
may find the defendant guilty generally 
or they may find him guilty ſpecially on 
the day proved. (Vide Evidence. For- 
feiture.) _ 614 ſ. 33 
13 Where a certain place is made part 
of the deſcription of the fact charged, 
the leaſt variation as to ſuch place be- 
tween the evidence and the indictment 
is fatal $993 615 1. 34 
14 Where one is indicted for writing a 
hbel ſecundum tenorem fequentem, or 


for forging a deed ſo and ſo deſcribed, | 
any the leaſt variation between the libel, 5 
recited or the deed deſcribed, and thoſe, 


given in evidence, is fatal 


1 Page 616 f. 

15 A variance between an indiQtment; 
appeal of death, as to the inſtrume 
_ cauſe, is no way material, ſo that 
party be 3 to have died by t 
ſame, kind of death : 616 f. 
16 Whatever variance is material y 
reſpect to the principal, is equal) 
with reſpect to the acceſſary 
e 4 68 
17 Where an indictment ſets forth all 
ſpecial matter in refpect whereof 
law 1 -plies-malice, a variance betut 
the indictment and the evidence a 
the circumſtances do no hurt, ot 
the ſubſtance of the matter be fo 


18 How far a variance in the recit 
a ſtatute n which an indictmen 
founded will be fatal; (Vide lid 
ment, No. 244 to 251.) 351, 


VENDITIONI EXPONAS. 


In what caſe a ſheriff may be author 
by wenditiont exponas, to ſell the go 
after the delivery of a certicrari 


VENIRE FACIAS.—Vide Pricſ 
Diſcontinuance. Outlawry. Juror. 


VERDICT. 


1 A jury ſworn and charged in a c 
caſe cannot be diſcharged till they 
given a verdict; quere, if the prill 
conſent, (Sed wide Foſter 29 62 
ä ah k 


2 In all capital caſes the jury muſt 
their verdict openly in court; they 
not give a privy verdict 623 

3 The jury may give a ſpecial verdic 
any criminal caſe, whether cp 
not capital 1 

4 It is diſhonourable in the court 0 
fer a ſpecial verdict in a plain cal 

Nate in u 


In murder, on not guilty, the jury 


not bound to enquire whether 1 | 


— 


A Tazrz or PRINCIPAL MarrTERS. 


foner be guilty of manſlaughter | 
Pare 623 f. 4 

6 On an indictment of murder the ver- 
dict may find generally manſlaughter 
ſe defendenao, or per infertunium; but 
it muſt alſo ſay, not guilty of the mur- 
der | I5biu. 623, 624 
On an indictment for grand larceny 
the verditt may find it petty larceny 
only. Bet 624 1.6 
8 On an indictment for robbery and put- 
ting in fear, the jury may find guilty 
of the felony, not guilty of the ro 
. 75 ibia. 

© So on the 8 Eliz. c. 4. the jury may 
find, guilty of Healing, but not * 

by Z i. 

0 On the 1 Jac. 1. c. 8. the priſoner 
may be acquitted of murder on the 
ſtatute, and found guilty of man- 
laughter at common law 11d. 
11 On an indictment for petty treaſon, 
the, verdict may find murder or man- 
ſlaughter, as the caſe may be 


| ibid, 
12 In burglary, where a cepit et aſportavit 
is alſo laid, the priſoner may be ac- 
quitted of the burglary and found 
guilty of the felony | zbid. 
13 But he cannot, on a charge ſo laid, 
be acquitted of the felony, and found 
guilty of the burglary z becaute ſuch 
a verdict acquits him of the intention to 
commit felony, in which the crime of 
burglary confits 624, 625 
14 A verdict found the priſoner * guilty 
of ſtealing in the dwelling-houſe, not 
guilty of the burglary,” and it was 


hey M held that the acquittal of the burglary 
pril was an acquittal of ſtealing in % 
to 30 dwelling-houſe 65652 5 (N) 
622 15 Not guilty of breaking,” but **guilty 
nuſt of ſtealing in the dwelling-houſe,” is 
hey a good verdict in burglary to ouft the 
523 offender of clergy on the 12 Ann. 
erdic | A ibid. 
Apit 16 On the 10 & 11 Will. 3. c, 23, for 
b23 privately ſtealing to the value of 55. 
t to in a ſhop, the verdict may reduce the 
( value under the ſum laid 625 
*. On an inditment for felony g-nerally, 
Jul if it appears to be only a treſ paſs, yet 
Le the offender cannot, on ſuch indict- 


| | ment, be found guilty of the treſpaſs. 


bery 


Sea quere, if the ſpecial circumſtances 
be ſet forth _ Page 625 
18 On a ſpecial verdict for felony, judg- 
ment may be given for treſpaſs ibid. 
19 On an indictment for treſpaſs, if the 
fact appear to have been felony, the 
priſoner may be found guilty of the 
treſpaſs; for it is in the election of the 
king to proceed either for the treſpaſs 
or the felony. Sed quere 625, 626 
20 A verdict of acquittal on the coroner's 
inqueſt ought to ſhew what other per- 
ſon did the fact 626 1.7 | 
21 Where two, only are found guilty f 
a riot, or only one of a conſpiracy, ; 
they having been indicted with others, 
Judgment FT be given 626 f. 8 & (N) 
22 Six were indicted for a riot; two 
died before trial; two were acquitted 
and two found guilty; and judgment 
was given on this verdict ibid. 
23 On an indictment againſt ſeveral for 
an offence which may be done as well 
by one as by more, the verdi&t may 
find one only guilty, and acquit the 
rolt | - : --> 638 
24 So where defendants are. jointly 
charged, ſome may be acquitted, and 
others found guilty | ibid, 
25 Unleſs an offence conſiſt in doing 
| ſome intire thing, the defendant may 
be found guilty for a leſs time and 
degree than 1s laid ibid, 
26 The court in judging of a ſpecial ver- 
dict is confined to the facts found; 
and cannot ſupply any defect by im- 
plication, &c. 6 


WE? 27 
27 The preciſion with which a 1 
| 7 id, 5 


verdict muſt find the fact 
28 On a ſpecial verdict for murder, the 
court are judges of the malice 
Note in marg. 

29 If the ſpecial verdict do not ſufficiently 
_ aſcertain the fact, a wenire facias de 
nodo ſhall iſſue 627 (N) 2 
30 A ſpecial verdict cannot be amended 
in Capital caſes. Sed quere, if there 
are notes to amend it by ., zbid. Þ 
31 A ſpecial verdict amended in forgery, 
becauſe the fault was committed by 
the defendant ibid, 


32 If the imperfection of a ſpecial verdict 


4 


be ſuch as that judgment cannot be 
given on it, it is bad Page 627 (N) 2 
33 If there be ſeveral iſſues, and the jury 
only find ſome of them, yet judgment 
ma) be given; fer in a general ver- 
dict upon feverai counts, if any one of 
them is good, ic is ſufficient in crimi- 
na! caſes | | iid, 
34 Words repugnant, in a verdict which 
would be complete without them, ſtall 
be rejected as ſurpluſſage 637 ſ. 10 
35 On an acquittal again mani feſt evi- 
dence the court ma), before the ver- 
dict is recorded, but not aiter, order 
the jury to reconſider it 627 f. 11 
36 Inſtances of ſurety or the god be- 
haviour after verdict of acquictal, and 
of commitment for contempt of court 
- _* duriny trial 5 ibid. 
37 The court cannot ſet aſide a verdict 
which acquits a defendant of a proſe- 
cution properly criminal 62 
38 A verdict which convicts a priſoner 
may be ſet aſide, as againſt evidence 
or the direction of the judge, or for 
miſ-trial V 
39 By 14 Geo. 3. c. 20. priſoners ac- 
quitted fſhaii be diſcharged without 
paying any fees >: "0208 1.43 
40 Whether an appellant may be non- 
ſuited after a verdict againſt him 267 
41 In what caſes a perſon may be tried 
upon a verdicc ind without an in- 


dictment (Fide Indictment * 303 


VE RGE. 


1 Before what coroners offences within 

the verge are indictable ¶ Vide Coroner ) 
| | | 74, 75 
2 Offenders within the verge, &c. ſtand- 
ing mute, ſhall have the ſame judgment 
as if they were found guilty 464 f. 11 


*VItET:ARMIS. 


1 The words vi et armis are not neceſſary 
in an appeal of death 261 f. 85 
2 By 37 Hen. 8. c. 8. the words wi et 
armis are not neceſſary in indictments 


A Tazrs or PRINCIPAL MATTERS. 
lite, are ſtill held inſufficient, without 
(Vide 3 Bar 

Gage 34 


the words di et armis. 


Will. 498.) 
VIE W.—/ide Coroner. 
V1LL—/ide Pariſh ad W ard. 


Wherever a place is generally alledge 
in pleading, the law will intend it to 
bea vill, unleſs it be mentioned with 
ſome addition which ſnewys the con- 
2b; 


trary 


VIII IN. 


1 A willein cannot have an appeal of la. 
| 246 
2 A willezn can neither be a grand or petit 
295. 592 
| 612 
4 The plea of willeinage, and the genen 

iſſue, not to be pleaded by the lord at 


ceny againſt his lord 


Juror 3 
3 But a willein may be a witneſs 


the ſame time 


28g, 25 


4 


VISNE. 


1 In an appeal the fact muſt be laid 
ſome place from whence a <1jne may 
come 265 {. 92 

2 A wiſnemay come from any place whid 
is of ſo ſmall a compaſs that all who li 
in or near it may reaſonably be pr 
ſumed to have ſome knowledge of ti 
perſons living in it 100 

3 A wiſne may come not only fron 
town, but from a ward, pariſh, hamlet 
burgh, manor, caſtle, or even fron 
foreſt or other place out of a town 

a e { l 1d 

4 Abatement may be pleaded of a ff 
laid in one place which is done 1n! 
other | i 

s A dine may well come de vic ine 
vitatis, &c. &c. 20 

6 No wi/ne can come from London, 
the wilds of Suſſex, on account of tit 
largeneſs i 

7 A die may come from a park 1 

8 Quere, whether a viſue may not Of 


or 343» 344 
3 But indictments of treſpaſe, and ſuch 


from a heath in a foreſt f 
9 No vue can come from a er q 


witn: 


hath 


In a0 
Court 
be ſuf 
A det 
tion 91 


what 


Proves i 


A TABLE of PRINxCIAL MATTERS. 


ut | . | 
P, eer V O 1 D. f . 1 
344 1 0 5 
1 If it doth not appear, upon the face of 
an indictment, that the party had au- 
7 thority to take it, it is void Page 75 
8 2 Outlawry pronounced contrary to 8 
deed Hen. 6. is not void, but voidable onl y! 
it to 8 . | | 4 2 434. 1 
wit An erroneous attainder is not void, but 
con. tl oodable only 452, 453, 461. 6344 
205 | | o | 1 
VOLUNTARY Vide Eſcape, © 
4 
of lar. 1 ; 
246 | 
r petit : . 
-, 581 USE.—Fide Fir ſeiture. TFurors, © 
612 
renera] 
lord at U 8 URY. | 
3529 3 * 
Wo An indictment on the ſtatute of uſury, 
ſetting forth that the defendant took 
more than five in the hundred, is not 
3 good without ſhe wing in particular how 
laid! much | 355 
ſue maj He who hath borrowed money upon 
5 an uſurious contract is not a competent 
e whic witneſs to prove the uſury, unleſs he 
vhol1"l hath repaid the money borrowed 
be pre | 610 ſ. 24 
e of tht , 


E 
from 
hamlet 
n from 
town 

id 
MI 4 {40 


ze in u 


v | 
ERL A w. 


In a grounded on an act of a 
court © cord, the defendant ſhall not 
be ſuffered to wage his law 97 


ic inet 
20 
don, 
it of tl . 
101 


k 101 


not | n 


don qui tam cannot wage his law 


390 f. 61 


VAGES. 


what time and in what cafes an ap- 
erty # Priver is intitled to his wages 


8 


11 


A defendant to an action or informa- 


WAIVER —Vide Por du. 


A general pardon by pariiament cannot 
be waived — ; Page Kx59 1.68 
A man may waive the benefit of a par- 
don under. the great ſeal, by taking the 
general iſſue, and not pleading it 560 


WAIF. 


All 2wazrfs, eſtrays, goods wrecked, &c. 
belonging to the king, may be inquired 
of at the ſheritt's torn 106 1. 57 
An appellant's title to reſtitution in an 
appeal of larceny, ſtall not be barred 
by the goods being ſeized as waifs, &c. 
| | 250 ſ. 54 
Perſonal goods are forfeited upon be- 
ing waved by a felon in his flight, &c. 

f i 640 f. 17 


WALES 


Whether a certiorari lie to the courts in 
Wales (Vide Certicrari, No. 24, 25.) 
f | 40b, 407 

In what manner indictments removed 
from // ales are to be proceeded on 
J ibid. 
By 26 Hen, 8. c. 6. juſtices of gaol- 
delivery, and of the peace, in the 
counties of England where the king's 
writ runneth next adjoining to Wales, 
may try, &c. petty treaſons, felonies, 
murders, acceſſaries, &c. done and 
committed in Wales 316 
4 This ſtatute is not repealed by 34 and 
5 Hen. 8. c. 26; but an acquittal 
at the grand ſeſſions is a good bar of an 
indictment for the ſame crime in an 
Engliſh county 
5 By 34 and 35 Hen. 8. c. 26, the 
_ tranſcripts of attainder, which are or- 
. dered to be certified to juſtices of gaol- 
delivery, &c. ſhall not extend to al 


3 


es 


. 47 8 
6 By this ſtatute, the juſtices of the grand 
ſeſſion in Males are empowered to take 
indictments for the offences mentioned 


1.01 207 f. 19. 299 f. 27 


316 
WALK. 


in 26 Hen, 8. c. 6. 


3161, 44 | 


W ALK,—Vide Viſie. 
WARD —Vide Paris, 


WARRANT. 


44 a 


Warrants iſfued by a juſtice ought to be 


| 1 
k 
3 
[ 


| 


A 
8 
7 
bt 


executed by the conſtable as the proper 
officer for this purpoſe Page 98 1. 35 

2 A conſtables indictable for refuſing to 
execute 2 warrant directed to him by a 


... Juſtice 


direct a warrant to a private perſon, ic 
implicitty authoriſes ſuch perſon to ex- 

\ ecute it 122 1,21 

4 An arreſt unlawfully made by à con- 
table without warrant cannot be made 
good by a wrrant taken out e . 

130 f. 

5 After an eſcape, the party — 
again arreſted by virtue of the firſt war- 
rant; but if he ſurrenders, he may be 

carried to the juſtice under it 130, 131 

6 4 conſtable cannot juſtify an arreſt by 


force of a warrant which expreſsly| 
+. wg on the face of it, to be for an| 


offence of which the juſtice had no ju- 
riſdĩction CCT 
But by 24 Geo. 2. c. 44. a warrant 
properly penned (even though the ma- 
iſtrate who iſſues it ſhould exceed his 
juriſdiction) will at all events indem- 
nify the officer who executes it miniſ- 
 ..temally - 133 NV. in narg. 
8 And the conſtable is bound to execute 
the juſtice's warrant; for unleſs the 

.. contrary plainly appear, the officer 
oughtt to preſume that the juſtice hath 
_ juriſdiction, 1314; #© 
9 All general warrants, except in the 
a caſes ſpecially authoriſed by acts of par- 


 *  hHament, are declared illegal. The 


queſtion of general warrants ſtated _ 
1 131 (N) 2 

jo A Juſtice cannot grant a blank war- 
rant; and a fertiori he cannot legally 
ant a general warrant to ſearch for 
telons or ſtolen goods | 132 
1 The perſon to whom a warrant is di- 
rected, if it be within the juriſdiction 


* 


| ibid. 
3 Where the law authoriſes a juſtice to 


22 Quere, if a juſtice ſhall be anſwerabl 


A Tanre or PRINCIPAL MATTERS. 


of the juſtice granting it, may lawfu!ly 
excute it Page 132 f. 11 
12 The juſtice alone is puniſhable fo 
granting a warrant without ſufficien 
grounds ibid. 133 
13 Practice has authoriſed the making 
out of warrants on the ſuſpicion of fe; 
lony before indictment found, whic 
practice 1s countenanced by the ſtatute 
of Phil. & Mary © 5 ibid 
14 The propriety of this praftice exa 
mined | 132, 43 
is A warrant to apprehend al per ſan 
guilty of a crime therein ſpecified wil 
not juſtify the officer who-aQts unde 
it 8 VNV. gin mars 
16 In what manner an officer might ju 
tify an arreſt under a warrant at com 


mon law 2 13 
17 For what offences a warrant may h 
granted 134. 13 


18 Whether a juſtice can juſtify a gene 
ral warrant to ſearch all ſuſpecte 
houſes for ſtolen goods 135 f. 
19 A warrant to ſeize and carry awa 
papers in the caſe of a libel is illeg; 
and void | Wo. 
20 What formalities and ſtrictneſs are ne 
ceſſary in ſearch warrants for ſtole 


7 


oods | 101 
21 Upon what evidence a warrant ſh: 
be granted 135, 13 


for the impropriety of a warrant gran 
ed by him for an offence which he, 
Juſtice may hear and determine; f 
regularly no one is anſwerable for wh 
he does in the character of a Judge 
| 130 . 
23 In what form the warrant of a juili 
of the peace muſt be made 136, 1 
24 In what manner ſuch warrant is to | 
executed (Vide Arreſl, No. 64 1971 
18 1 797% 
25 In what manner perſons may be ba 
ed, unleſs committed for treaſon ot 
lony, plainly and ſpecially expreil 
in the warrant (wide Bail ) 14 
26 Whether a commitment can be Ju" 
fied without a warrant in N 
| 180 


27 In caſes where the juſtice hath ju 


diction, the legality of his warrant 


never depend on the truth of the 
M3 OY - He formal 


granted 
eb: 299 rs oh 
23 What concluſion every warrant of 
commitment muſt contain 1851. 18 
29 The want of form in a warrant will 
not Excuſe the officer or gaoler for ſuf- 


formation upon which it is 


30 To conceal an offender, ſo as to pre- 
vent the effect of a warrant for appre- 


offence 1 
| 2 „ 
431 No fine or amercement by the ſheriff's 
torn can be diſtrained for without a ſpe- 
cial Warrant SN I 


concealing an acceſſary to the 


WASTE. 


tainder of felony, had a right utterly 
to waſte the lands of the offender | 
1 637 f. 8 
2 In what caſes the king is intitled to the 

year, day, and waſte 638 


WATCH. 


to Michaelmas day, every city ſhall be 
kept by fix men_at each gate z every 
borough by twelve men; every town 
by fix or four men, who ſhall watch 
continually every night, from ſun-ſet- 
ting to ſun-riſing - 129 
2 By 5 Hen. 4. c. 3. watch ſhall be kept 
on the ſea coaſt, and juſtices of the 
peace ſhall, by their commiſſion, have 
authority to ſee the ſatute of Wincheſ- 
ter performed in their behalf 1291. 3 
3 A ſtranger who is not an inhabitant of 
a town cannot be compelled to keep 
watch in it 129 f. 4 
4 Every inhabitant is bound to * 
watch in his turn, or to find another ſuf- 
ficient perſon to keep it for him 264d. 
An inhabitant is indictable for refuſing 
to keep watch ibid. 


b Puere, whether he may be committed 


A TABLE Or PrINCirar, MaTTERs. 


fering the priſoner to eſcape 294 1. 24 


hending him, will make the perſon ſo]. 
96 f. 30 


1 At common law, the king, upon an at- 


By fat, Winch, c. 4. from Aſcenſion | 


by the watch, he fhall be arreſted till 
the morning; and if no ſuſpicion be 
found, he ſhall go quit; but if ſuſpi- 
cion be found, he ſhall be delivered to 
the ſheriff Page 129 ſ. 5 
3 Perſons not yielding to the watch may 
be arreſted on a hue and cry ibid. 
9 How ſuch hue and cry ſhall be made, 
and the watchmen indemnified 

| 1209, 130 
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1 Keeping falſe weights or meaſures was 

indictable at the ſheriff's torn 1 06 f. 5 
2 An indictment for ſelling iron wit 
falſe weights and meaſures is void for 
repugnancy 326 
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a deputy 99 1. 37 | 
3 In what caſes a woman may bring an 
appeal for the death of her huſband 'F 
(vide Appeal) 240, 241 
4 No woman can be an approver, al 
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clergy, | 
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gv. 2 woman ſhall be alſo allowed it, 
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